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A.  N.  McKay  et  al.  v.  A.  McKinnon  et  al. 

Decided  November  24,  1909. 

1. — Contract — Sale  of  land — Speoiflo  Performance. 

Evidence  considered  and  held  insufficient  to  support  an  action  for  specific 
performance  of  an  alleged  contract  for  the  sale  of  land  on  credit,  and  to  justify 
the  court  in  instructing  a  verdict  for  the  defendant. 

2. — Same — Principal  and  Agent — Terms  of  Sale. 

An  agent  to  sell  has  no  authority  to  sell  on  a  credit  unless  specially  author- 
ized to  do  so  by  his  principal. 

Appeal  from  the  Eleventh  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Chas.  E.  Ashe. 

S.  Taliaferro,  G.  L.  Teat  and  Brockman,  Kalxn  &  Newman,  for  ap- 
pellants.— General  authority  from  a  principal  to  an  agent,  to  the  effect 
that  anything  the  agent  shall  do  in  the  matter  of  disposing  of  the 
land  for  the  principal  will  be  all  right  with  him,  carries  with  it  the 
authority  to  execute  a  contract  of  sale  providing  for  a  forfeiture  of 
earnest  money  if  default  is  made  by  the  purchaser.  Collins  &  Doug- 
las v.  Cooper,  65  Texas,  460;  McAlpin  v.  Cassidy,  17  Texas,  449; 
1  Am.  &  Eng.  Ency.  of  Law,  988-990 ;  Simpkins  on  Contracts,  430. 

Stewart,  Stewart  &  Lockett,  Campbell  &  Wren,  John  Archer  Read, 
Bryan  &  McRae  and  Vasmer  &  Briant,  for  appellees. — An  agent  will 
be  held  to  possess,  as  an  incident  to  his  general  authority,  such  power 
as  may  be  necessary  to  effectually  carry  out  the  purpose  for  which  the 
agency  is  created;  but  where  the  agency  is  created  only  for  the  pur- 
pose of  effecting  a  sale  of  real  estate,  the  agent's  power  will  not  be  so 
extended  as  to  authorize  the  execution  of  an  option  under  the  terms 
of  which  the  sale  of  the  property  could  be  frustrated  during  the  period 
of  the  option.  Collins  v.  hooper,  65  Texas,  464;  Field  v.  Small,  17 
Col.,  386 ;  Tibbs  v.  Zirkle,  104  Am.  St.  Rep.,  977. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellants 
against  appellees  to  enforce  specific  performance  of  the  alleged  con- 
tract, copied  below  in  our  conclusions  of  fact,  claimed  by  appellants 
to  have  been  made  by  McKinnon  to  McKay  for  the  sale  of  certain 
lands  therein  mentioned. 
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After  a  general  denial,  the  defendant  McKinnon  pleaded  specially 
that  he  did  not  enter  into  the  alleged  contract  nor  authorize  any  one 
else  to  make  it  for  him,  and  that  it  is  not  his  contract  nor  the  con- 
tract of  any  authorized  agent  acting  for  him;  that  plaintiff  McKay 
claims  to  have  bought  the  land  from  W.  T.  O'Connor,  who  pretended 
to  act  as  the  agent  of  defendant,  and  claims  that  O'Connor  executed 
the  contract  sued  on  as  defendant's  agent;  that  O'Connor  was  not  au- 
thorized to  act  aa  his  agent  at  the  time  he  pretended  to  act,  nor  was 
he  authorized  at  any  time  to  sell  the  land  at  the  time  and  on  the 
terms  he  is  averred  to  have  sold  it  to  said  plaintiff;  that  O'Connor 
never  had  any  power  to  act  as  attorney  in  fact  for  him,  nor  power  to 
sell  the  land  in  question  at  the  time  and  at  the  price  it  is  claimed  he 
did  sell;  that  the  only  dealings  defendant  ever  had  with  O'Connor  was 
merely  as  a  real  estate  agent  and  broker  with  authority  to  sell  the  land 
at  a  certain  price,  which  was  not  the  price  he  sold  for;  that  he  never 
at  any  time  conferred  any  authority  upon  O'Connor  to  execute  a  con- 
tract of  sale;  but  that  what  dealings  defendant  had  with  him  (which 
had  terminated  long  before  the  time  he  is, alleged  to  have  sold  to 
plaintiff)  were  to  produce  a  purchaser  for  said  land  at  a  price  different 
from  the  price  (it  being  more)  O'Connor  is  claimed  to  have  sold  to 
plaintiff;  that  the  contract  claimed  by  plaintiff  was  for  the  sale  of 
land,  and  was  not  in  writing  signed  by  the  defendant  nor  by  any  au- 
thorized agent  of  defendant,  and  is  contrary  to  the  statute  of  frauds, 
which  statute  is  specially  pleaded  by  defendant. 

The  other  defendants,  John  S.  Stewart,  P.  H.  Bryant^  G.  A.  Brandt, 
F.  E.  Hue  and  W.  E.  Humphreville,  appellees  herein,  who  acquired 
interests  in  the  land,  after  specially  pleading  certain  matters  which  we 
deem  unnecessary  to  mention,  adopted  the  answer  of  their  co-defendant 
McKay,  and  by  a  cross-bill  against  plaintiffs  and  McKay,  claimed  the 
land  as  their  own,  and  asked  judgment  therefor. 

The  case  was  tried  before  a  jury,  who  rendered  a  verdict  in  favor  of 
the  defendants  in  obedience  to  the  peremptory  instruction  of  the 
court. 

Conclusions  of  fact — This  is  the  writing  sued  on: 

"Houston,  Texas,  September  7,  1907. 
"Beceived  from  A.  N.  McKay  $200,  being  in  part  payment  of  pur- 
chase money  on  245  acres  of  land  belonging  to  A.  McKinnon,  near 
La  Porte,  in  Harris  County,  Texas,  located  in  the  Scott  survey.  The 
consideration  agreed  upon  is  $2,200,  half  cash  on  the  delivery  of  deed 
and  satisfactory  abstract,  the  remaining  half  to  be  paid  in  one  and 
two  years,  equal  annual  payments,  at  the  rate  of  seven  percent  per  an- 
num. If  the  title  proves  to  be  good  and  satisfactory,  then  the  said 
McKay  is.  to  take  his  deed  and  make  his  payment  within  thirty  days 
from  the  date  hereof,  and  the  said  McKinnon  is  to  furnish  an  ab- 
stract of  title  showing  good  title  and  deliver  the  deed  within  that 
time.  If  for  any  reason  the  said  McKinnon  does  not  comply  with  the 
contract  within  thirty  days,  then  the  said  McKay  is  not  bound  hereby 
to  make  the  payments  as  specified.  If  the  said  McKay  refuses  to  ac- 
cept deed  when  tendered  with  an  abstract  showing  satisfactory  title, 
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then  the  $200  deposited  as  earnest  money  in  this  case  shall  be  for- 
feited by  him. 

"W.  T.  O'Connor. 
"Witness:     Effie  Keith.  "Agent,  A.  McKinnon." 

Viewing  the  evidence  in  the  light  most  favorable  to  appellants,  we 
conclude  that  it  was  sufficient  to  raise  the  issue  as  to  whether  O'Con- 
nor, who  was  a  real  estate  broker,  was  authorized  as  the  agent  of  the 
defendant  McKinnon,  who  was  the  owner  of  the  land,  to  effect  a  sale 
thereof  for  the  latter  for  the  sum  of  $1,700.  But  there  is  no  evidence 
tending  to  show  that  O'Connor  had  any  authority  whatever  to  effect  a 
sale  of  the  premises  upon  any  other  terms  than  cash,  or  to  confer  upon 
any  one  an  option  to  purchase  the  land  upon  any  terms  whatsoever. 

Conclusions  of  law. — We  conclude,  in  view  of  the  facts  found,  that 
the  writing  copied  in  the  foregoing  conclusions  will  not  support  plain- 
tiffs action  for  a  specific  performance  of  a  contract  to  convey  land 
(J.  B.  Walkins  Land  Co.  v.  Campbell,  100  Texas,  542;  Colvin  v. 
Blanchard,  101  Texas,  231;  Donnan  v.  Adams,  30  Texas  Civ.  App., 
615),  and  that,  therefore,  the  court  did  not  err  in  peremptorily  in- 
structing a  verdict  for  the  defendants. 

ON  MOTION  FOR  REHEARING. 

It  is  insisted  in  this  motion  that  we  erred  in  holding  in  the  original 
opinion  that  there  was  no  evidence  tending  to  show  that  O'Connor  had 
any  authority  whatever  to  effect  the  sale  upon  any  other  terms  than 
cash.  Here  is  the  evidence  upon  which  appellants  rely  to  show  that 
we  erred  in  such  finding,  and  that  O'Connor  was  empowered  to  sell 
upon  other  terms,  and  to  prove  that  as  McKinnon's  agent  he  was  au- 
thorized to  make  the  contract  upon  which  this  action  is  based: 

"Mrs.  W.  P.  Cheek  testified,  on  behalf  of  the  plaintiffs,  that  she 
worked  in  the  office  of  W.  T.  O'Connor  during  the  few  months  prior 
to  the  making  of  the  sale  to  the  appellants  in  this  case,  as  well  as  for 
several  years  previous,  and  was  working  for  him  at  the  time  the  sale 
was  made;  that  O'Connor  had  had  this  land  listed  with  him  for  some- 
thing like  three  years,  and  that  for  a  month  or  two  before  the  sale  of 
the  land  to  appellants  O'Connor  had  a  deal  on  with  one  of  the  cus- 
tomers of  an  associate  real  estate  firm,  under  the  style  of  Clark  & 
Gore,  the  customer  being  one  W.  S.  Holmes ;  that  the  proposed  sale  to 
Holmes  fell  through;  that  McKinnon  came  into  O'Connor's  office 
shortly  afterward,  very  much  disappointed  at  the  failure  of  the  sale  to 
Holmes,  and  said  to  O'Connor:  1  must  sell  that  land;  I  want  to 
sell  itf  and  I  don't  know  exactly  what  the  Judge  said,  but  he  said, 
'I  want  to  sell  it;  I  need  the  money;'  and  he  said,  'I  will  be  willing 
to  take  $1,700,  and  if  not  that,  $1,600' — in  a  careless  way — 'to  get  rid 
of  it ;'  he  said  he  had  to  sell  it,  he  needed  the  money ;  before  that  time 
he  told  Judge  O'Connor  if  he  got  a  buyer,  to  make  out  a  contract,  sign 
it,  and  send'  it  to  him,  and  he  would  send  him  the  deed.  This  hap- 
pened in  the  month  of  August  (1907).  With  reference  to  the  Clark  & 
Gore  matter,  that  sale  was  not  on  at  that  time ;  that  was  declared  off. 
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It  was  at  the  failure  of  that  deal  that  McKinnon  came  into  the  office; 
he  came  in  several  times  during  that  sale;  it  had  not  gone  through, 
and  when  it  had  not  he  appeared  anxious  to  sell.  He  said  something 
to  Judge  O'Connor  with  reference  to  closing  up  and  signing  contracts 
if  he  should  get  a  purchaser.  In  a  conversation  with  the  Judge  he 
told  him,  he  said,  'If  you  sell  that  land/  he  said,  'I  must  get  rid  of 
it,  because  I  need  the  money/  but  I  can  not  state  exactly  what  it  was, 
but  he  gave  the  Judge  authority  to  sell  it,  and  told  him  to  sign  up  the 
contract  and  send  it  to  him,  and  anything  he  did  would  be  all  right 
with  him.  That  conversation  and  authorization  was  not  after  the 
Clark  &  Gore  matter  had  fallen  through — it  was  before.  I  heard  Mc- 
Kinnon tell  the  Judge;  he  was  standing  in  the  middle  of  the  floor 

and  there  was  some  gentleman   with   him,  Mr.  ,   and   he   said: 

'Judge,  I  want  you  to  sell  that  land/  and  the  gentleman  said  some- 
thing about  the  price  being  too  high,  and  he  said:  'Well,  if  you  can't 
get  that,  sell  it  for  less;  get  $1,700 — $1,600,  if  you  can't  get  more; 
I  have  to  have  the  money;  I  need  it.'  That  conversation  was  right 
after  the  Clark  &  Gore  failure  to  sell  the  land ;  that  was  in  the  month 
of  August,  or  close  to  September;  I  do  not  remember  the  specific 
date  it  was.  I  know  Mr.  J.  W.  Oman;  he  did  office  at  the  same 
place;  I  know  whether  he  was  about  there  when  the  conversation  was 
had ;  he  was  in  the  room  waiting  for  the  Judge ;  I  was  in  the  office  on 
the  7th  of  September." 

This  evidence  is  copied  from  the  statement  subjoined  to  the  propo- 
sition under  the  fourth  assignment  of  error  in  appellants'  brief,  and 
we  think  presents  the  evidence  upon  the  question  in  the  most  favor- 
able light  that  can  be  reflected  from  the  record.  After  pondering  over 
it  and  considering  it  as  best  we  can,  we  are  unable  to  reach  the  con- 
clusion that  it  is  sufficient  to  warrant  a  jury  to  find  that  McKinnon 
authorized  O'Connor  to  make  a  contract  of  sale  such  as  is  set  out  in 
our  conclusions  of  fact;  or  one  upon  any  other  terms  than  for  a  cash 
consideration.  It  is  elementary  that  an  agent  to  sell  has  no  authority 
to  sell  on  a  credit,  unless  specially  authorized  to  do  so  by  his  princi- 
pal. Authority  not  having  been  conferred  by  McKinnon  upon  O'Con- 
nor to  sell  upon  other  terms  than  cash,  and  the  former  having  repu- 
diated the  written  contract  sued  upon,  we  thought  it  sufficient  to  say 
in  our  original  opinion  that  McKay  could  not  enforce  its  specific  per- 
formance. 

Appellants  insist  that  we  further  decide  whether  or  not  the  con- ' 
tract  was  simply  an  option.  Since  a  contract,  upon  a  sufficient  con- 
sideration, conferring  upon  one  the  right  to  purchase  property  upon 
specific  terms  within  a  definite  period  of  time,  can,  upon  the  pur- 
chaser's exercising  his  right  to  buy  in  accordance  with  the  terms  of 
such  contract,  be  specifically  enforced,  we  deem  the  question,  as  to 
whether  the  writing  sued  on  was  an  option  or  not,  purely  academic. 
For  whether  it  is  deemed  an  option  or  not,  the  contract  can  not  be  en- 
forced because  O'Connor  was  not  authorized  by  his  principal  to  sell 
the  land  upon  any  other  terms  than  for  a  cash  consideration.  The 
motion  is  overruled. 

Affirmed, 
Writ  of  error  refused. 


J 
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Decided  November  25,  1900. 

1. — Vendor's  Lien — Contract. 

The  vendor's  lien  arises  by  operation  of  law,  and  only  for  the  security  of 
purchase  money;  it  can  not  be  created  by  agreement  of  the  parties;  nor  can  a  lien 
by  contract  be  created  by  an  agreement  not  in  writing  as  required  by  the 
Statute  of  Frauds. 

2. — Same — Cash  Payment — Note  Given  to  Third  Party— Parol  Agreements- 
Priority — Statute  of  Frauds. 

The  recital,  in  a  deed  for  land,  of  part  payment  in  cash  is  not  conclusive, 
but  parol  evidence  is  admissible  to  show  that  a  note  for  the  amount  of  such 
payment,  whether  given  to  the  vendor  and  assigned  by  him  to  the  party  furnish* 
mg  the  money  or  made  payable  directly  to  the  latter,  was  given  for  the  purchase 
money  and  therefore  entitled  to  such  lien  for  its  security,  as  well  as  to  show  a, 
verbal  agreement  by  all  parties  that  it  should,  as  against  the  notes  given  the 
vendor  for  deferred  payments,  be  entitled  to  priority  of  lien.  If,  however,  the 
money  was  advanced  by  such  third  party  as  a  loan  to  the  vendee  on  the 
personal  security  of  himself  and  his  sureties  executing  the  note,  not  being 
in  such  case  given  for  the  purchase  money,  no  lien  therefor  could  be  created  by 
mere  parol  agreement. 

3. — Same. 

The  assignment  of  a  deed  or  note  need  not  be  in  writing,  nor  is  such  writing 
necessary  to  show,  as  between  the  assignor  and  assignee  of  a  claim  for  purchase 
money,  that  the  former  agreed  that  the  latter,  who  by  the  assignment  of  the 
deed  acquired  also  the  lien  securing  it,  should  have  a  preference  over  the  lien 
for  notes  for  the  balance  of  the  purchase  money  retained  by  the  assignor.  The 
same  principle  would,  it  seems,  apply  to  an  agreement  not  in  writing,  by  the 
vendor  of  land,  that  the  note  given  for  part  of  the  purchase  money  to  another 
than  himself  should  have  a  preference  over  the  lien  securing  the  notes  made 
payable  to  him.  • 

4. — Same — Pleading. 

Allegations  by  the  sureties  on  a  note  given  by  the  purchaser  of  land  to 
a  bank  for  money  borrowed  to  make  a  cash  payment  thereon,  that  by  cotem- 
poraneous  verbal  agreement  with  the  vendor  they  were,  if  compelled  to  pay  same, 
to  have  a  vendor's  lien,  prior  to  his  own  securing  the  deferred  payments,  on  the 
land  sold,  were  insufficient  to  admit  evidence  in  support  of  their  claim  to 
enforce  such  lien,  being  only  an  attempt  to  show  the  creation  of  a  mortgage 
or  contract  lien  not  in  writing  as  required  by  the  Statute  of  Frauds. 

6. — Same— Subrogation — Cross-action. 

Parties  seeking  by  cross-action  to  be  subrogated  to  the  vendor's  Hen  of 
the  holder  of  a  note  for  purchase  money  of  land,  which  they,  as  sureties,  had 
paid  off  pending  the  action  by  such  holder  against  themselves  and  others  to 
foreclose  it,  must  make  the  allegations  in  their  cross-action  essential  to  show 
the  existence  of  such  lien.  They  can  not  rely  on  the  pleadings  to  that  effect 
contained  in  the  petition  of  plaintiff. 

Appeal  from  the  District  Court  of  Camp  County.  Tried  below  be- 
fore R.  W.  Simpson. 

M.  M.  Smith,  for  appellant. — No  valid  lien  can  be  created  on  real 
estate  by  a  verbal  or  parol  agreement.  Rev.  Stats.,  art.  624;  Castro  v. 
lilies,  13  Texas,  229;  Boehl  v.  Wadgymar,  54  Texas,  591;  Wynn  v. 
Flannegan,  25  Texas,  778;  Johnson  v.  Granger,  51  Texas,  42;  Wright 
v.  Doherty,  50  Texas,  41. 
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Parol  evidence  is  inadmissible  to  add  to,  take  from  or  in  any  man- 
ner vary  the  terms  of  a  valid  written  instrument.  Railway  Co.  v. 
Garrett,  52  Texas,  133;  Walker  v.  Renfro,  26  Texas,  142. 

An  agreement  which  is  not  to  be  performed,  and  which  by  its  terms 
can  not  be  performed  within  one  year  from  the  making  thereof,  is 
void  by  the  statute  of  frauds,  unless  in  writing.  Rev.  Stats.,  art.  2543, 
par.  5;  Thouverin  v.  Lee,  26  Texas,  614;  Robb  v.  Railway  Co.,  82 
Texas,  394 ;  Railway  Co.  v.  Wood,  82  Texas,  196. 

The  statement  verbally  made,  that  in  the  event  of  non-payment  at 
maturity  of  the  note  referred  to,  that  same  should  be  a  prior  vendor's 
lien  upon  the  land,  the  same  being  between  parties  to  the  suit,  is  an 
agreement  and  not  a  representation,  and  being  verbal,  is  void  under 
the  statute  of  frauds  and  under  the  laws  of  Texas.  Wynn  v.  Flanegan, 
25  Texas,  782;  Boehl  v.  Wadgymar,  54  Texas,  591;  Rev.  Stats.,  art 
624;  Edwards  v.  Dickson,  66  Texas,  618. 

Estoppel  will  not  confer  the  right  to  prove  any  fact  by  evidence  that 
would  not  be  admissible  were  estoppel  not  involved.  Estoppel  will  not 
confer  title  to  real  estate.  Wright  v.  Doherty,  50  Texas,  41 ;  3  Wash, 
on  Real  Property,  96 ;  6  Wait's  Ac.  and  Defenses,  544,  688,  691. 

The  statement  verbally  made,  if  made,  that  in  the  event  of  non- 
payment at  maturity  of  the  note  referred  to,  then  the  same  should  be- 
'come  a  vendor's  lien  and  a  prior  lien  upon  the  land  mentioned,  is  not 
a  representation  of  an  existing  or  past  fact,  but  an  agreement  for  some- 
thing to  take  place  in  future,  can  not  work  an  estoppel,  there  being 
no  allegation  or  proof  by  plaintiff  of  fraud,  and,  where  appellees  knew 
all  facts  as  well  as  did  appellant,  no  estoppel.  Wortham  v.  Thompson, 
81  Texas,  350;  Scoby  v.  Wheat,  28  Texas,  730;  Meyer  v.  Ramsey,  46 
Texas,  375;  Simpkins  on  Equity,  397;  Edwards  v.  Dickson,  66  Texas, 
618;  50  Texas,  41. 

The  verbal  agreement,  even  if  made  by  appellant,  made  with  him 
of  the  one  part  and  said  makers  of  said  note,  appellees  herein,  of  the 
other  part,  that  said  note  to  the  bank  should  be  a  prior  vendor's  lien 
upon  said  house  and  lot,  is  but  a  verbal  undertaking  for  a  lien  upon 
real  estate,  is  in  violation  of  the  statute  of  frauds,  the  law  of  this 
State,  and  is  null  and  void.  Edwards  v.  Dickson,  66  Texas,  618; 
Meyer  v.  Ramsey,  46  Texas,  375;  Wortham  v.  Thompson,  81  Texas, 
350;  Rev.  Stats.,  arts.  624,  2543;  Wright  v.  Doherty,  50  Texas,  41; 
6  Wait's  Ac.  and  Def.,  pp.  688,  691,  544. 

An  agreement  that  the  note  should  be  a  lien  on  land,  being  made 
after  the  note  was  signed  by  all  parties  who  signed  the  same  and  after 
it  was  delivered  to  payee  bank  and  the  principal  maker  had  obtained 
thereon  the  money  and  had  it  in  his  sole  possession,  is  in  no  sense  a 
representation  whereby  those  who  signed  as  sureties  could  claim  they 
were  induced  to  sign  the  same.  It  is  not  a  representation  but  an 
agreement,  and  is  without  any  consideration.  Burleson  v.  Burleson, 
28  Texas,  415;  Page  v.  Arnim,  29  Texas,  72;  Grinnan  v.  Dean,  62 
Texas,  220 ;  Steed  v.  Petty,  65  Texas,  495 ;  Wortham  v.  Thompson,  81 
Texas,  350;  Mayer  v.  Ramsey,  46  Texas,  375;  Ferguson  v.  Turner, 
58  Texas,  9. 

E.  A.  King  and  W.  R.  Heath,  for  appellees. — The  vendor's  lien  ex- 
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ists  in  every  case  of  the  sale  of  land  when  the  purchase  money  is  not 
paid,  unless  it  is  waived,  and  even  where  the  vendor  gives  an  absolute 
conveyance,  reciting  the  receipt  of  the  purchase  money,  if  the  pur- 
chase money  was  not  in  fact  paid,  the  vendor's  lien  exists  and.  subsists 
between  the  vendor  and  vendee  and  all  purchasers  with  notice  that  any 
of  the  purchase  money  is  unpaid.  Briscoe  v.  Bronaugh,  1  Texas,  326 ; 
Burford  v.  Bosenfield,  37  Texas,  44;  Brandenburg  v.  Norwood,  66  S. 
W.,  587;  Cecil  v.  Henry,  93  S.  W.,  216;  McAlpine  v.  Burnett,  19 
Texas,  498. 

Where  the  purchase  money  for  land  is  advanced  to  the  vendee  by  a 
third  person  under  an  agreement  that  the  debt  should  be  protected 
and  secured  by  a  vendors  lien  on  the  land  so  purchased,  a  valid 
vendor's  lien  is  thereby  created,  or  arises  out  of  such  transactions,  in 
favor  of  such  third  person,  to  secure  the  payment  of  the  debt  so  cre- 
ated for  the  purchase  money,  and  it  is  binding  upon  the  vendee  and 
purchasers  with  notice  of  the  facts.  Pinchain  v.  Collard,  13  Texas, 
333;  Wynn  v.  Flannagan,  25  Texas,  782;  Johnson  v.  Townsand,  77 
Texas,  640;  B.  &  L.  Association  v.  Hardy,  14  Texas  Civ.  App.,  642; 
Hicks  v.  Morris,  57  Texas,  663;  Vickers  v.  Kennedy,  34  S.  W.,  458. 

Where  notes  are  given  in  payment  of  the  purchase  money  for  land 
and  the  vendor  assigns  one  of  the  notes,  the  assigned  note  is,  as  against 
the  vendor,  entitled  to  priority  over  the  other  notes.  Douglass  v. 
Blount,  22  Texas  Civ.  App.,  493 ;  Lewis  v.  Boss,  66  S.  W.,  405. 

LEVY,  Associate  Justice. — Appellant  conveyed  to  G.  H.  Goeman 
a  house  and  lot  in  Pittsburg,  Texas,  for  the  consideration  of  $1,300, 
and  the  deed  delivered  recited  a  cash  payment  of  $650  and  two  notes, 
each  for  $325,  payable  one  and  two  years  after  date  respectively.  The 
First  National  Bank  of  Pittsburg,  it  seems,  let  the  vendee  Goeman 
have  the  money  to  make  the  cash  payment  on  the  land  to  appellant, 
and  a  note  was  executed  by  Goeman  and  the  appellees  as  sureties  for 
the  amount  to  the  bank  in  the  first  instance  as  payee.  The  bank 
brought  the  suit,  claiming,  among  other  things  not  material  to  men- 
tion, in  its  petition,  reasonably  construing  same,  that  it  had  advanced 
the  cash  to  enable  the  vendee  Goeman  to  make  the  cash  payment  for 
and  perfect  the  purchase  of  the  land,  and  that  it  was  agreed  by  appel- 
lant and  the  vendee  that  the  debt  should  be  made  payable  and  be  paid 
by  Goeman  to  the  bank  and  in  preference  to  the  appellant's  other  two 
lien  notes  taken  by  him  on  the  land  as  a  part  of  the  sale.  The  peti- 
tion prayed  for  judgment  against  the  maker  of  and  the  sureties  on  the 
note  to  the  bank,  and  for  a  foreclosure  of  the  vendor's  lien  on  the 
premises  against  the  said  parties,  and  the  appellant,  and  in  preference 
and  priority  to  appellant's  debt  of  the  two  other  notes.  Appellees 
jointly,  and"  appellant  separately,  answered  the  suit.  Appellees  jointly 
filed  a  cross-action  against  appellant,  seeking  affirmative  relief  against 
him  on  the  allegations  therein.  It  is  from  the  judgment  on  this  cross- 
action  in  favor  of  appellees  against  appellant,  on  a  jury  trial,  that  the 
appeal  is  prosecuted  for  revision  on  the  errors  assigned. 

Appellant  by  proper  assignments  presents  for  error  and  rests  the 
appeal  on  the  question  of  the  admissibility,  as  being  within  the  stat- 
utes of  fraud  as  attempting  to  create  a  lien  on  real  estate  by  parol 
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agreement,  of  certain  evidence  offered  by  the  sureties  on  the  note  of 
the  bank  in  support  of  their  cross-action.  The  testimony  objected  to, 
as  stated  in  the  bills  of  exception,  being  to  the  effect  that  appellant, 
before  and  at  the  time  of  the  sale  of  the  land  and  execution  of  the 
notes  and  payment  of  the  money  part  of  the  consideration  of  the  sale, 
agreed  orally  that  the  note  of  the  bank  should  be  given  and  be  payable 
to  the  bank,  and  "should  be  a  preference  vendor's  lien  in  favor  of  the 
plaintiff  bank  in  case  said  Goeman  failed  to  pay  same  at  maturity  on 
said  land/'  and  "was  to  be  paid  to  the  bank  before  the  notes  given  to 
Singletary  were  paid."  If  we  could  look  to  the  pleading  of  the  bank, 
interpreted  as  we  think  wras  the  intendment  of  the  same  as  set  out 
herein  in  the  statement  of  the  case,  we  should  not  be  inclined  to  the 
ruling  that  the  error  as  contended  for  could  be  predicated  upon  the 
admission  of  the  evidence  complained  of.  Considering  the  evidence 
objected  to  along  with  and  in  its  proper  connection  with  other  evi- 
dence in  the  case,  as  tested  by  the  pleading  of  the  bank,  it  might 
properly  be  said,  we  think,  that  the  evidence  could  be  held  to  have  had 
for  its  purpose  to  describe  the  land  transaction  about  which  it  relates 
at  the  time  of  purchase  and  sale,  and  to  establish  as  a  fact  in  the  case 
that  the  note  was  in  point  of  fact  given  at  the  time  of  purchase  and 
sale  of  the  land  as  a  part  of  the  purchase  money  of  the  land ;  and  that 
by  agreement  at  the  time  of  the  vendor  and  vendee  and  the  bank  that 
the  debt  evidenced  by  the  note  in  question  should  be  payable  to  the 
bank  instead  of  the  vendor,  the  bank  having  at  the  time  advanced  the 
money  to  perfect  the  sale ;  and  that  the  note  should  be  paid  in  full  by 
the  maker  in  priority  and  preference  to  the  portion  of  the  debt  held 
by  the  appellant  evidenced  by  his  two  remaining  notes.  Such  a  state 
of  facts,  it  might  be  said,  in  the  proper  case,  could  be  held  to  show 
a  note  given  in  deed  to  the  vendor  of  the  land  for  the  purchase  money 
of  the  same  and  by  him  assigned  to  the  bank,  or  the  bank  substituted 
as  a  payee  for  him.  See  Pinchain  v.  Collard,  13  Texas,  334.  In 
fact  the  purchase  money  had  not  been  paid  by  the  vendee,  the  recital 
in  the  deed  of  a  cash  payment  would  not,  as  against  the  vendor  and 
the  parties  herein,  be  conclusive.  Under  such  transaction  about  the 
land  the  law,  by  reason  of  the  facts,  wrould  give  rise  to  or  create  the 
lien,  as  a  vendor's  lien,  on  the  land,  and  the  assignment  of  the  debt 
evidenced  by  the  note  carries  with  it,  as  a  matter  of  law,  the  vendor's 
lien,  as  a  consequence  and  as  an  appurtenant  to  the  debt.  Duty  v. 
Graham,  12  Texas,  434;  Moore  v.  Raymond,  15  Texas,  555;  Perkins 
v.  Sterne,  23  Texas,  561;  Wynn  v.  Flannegan,  25  Texas,  778;  Irvin 
v.  Garner,  50  Texas,  48.  It  is  a  well-settled  rule  that  an  assignment 
of  a  note  or  debt  can  rest  in  parol,  and  need  not  be  in  writing  to  be 
enforcible.  Rollison  v.  Hope,  18  Texas,  416;  White  v.  Downs,  40 
Texas,  226;  Clarke  v.  Gillespie,  70  Texas,  513,  8  S.  W.,  121.  There 
seems  to  be  decided  cases  holding  that  an  assignee  of  a  vendor's  lien 
note  can  enforce  priority  against  the  vendor  over  the  remaining  notes 
of  a  series  of  notes  in  his  hands  when  the  vendor,  assigning  the  note, 
expressly  agrees  that  the  assigned  note  should  have  priority  in  the 
proceeds  of  sale.  Douglas  v.  Blount,  22  Texas  Civ.  App.,  493,  93 
Texas,  499 ;  Perry  v.  Dowdell,  38  Texas  Civ.  App.,  96,  98  Texas,  493. 
It  is  not  necessary  in  the  ruling  for  us  to  decide  this  latter  question, 
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however.  But  we  do  not  feel  warranted  in  placing  the  ruling  on  the 
evidence,  as  being  admissible  under  the  pleading  of  the  bank,  for  the 
reason  that  we  are  confronted  in  the  bill  of  exception  with  the  state- 
ment that  during  the  pendency  of  the  suit  one  of  the  sureties  on  the 
bank's  note  paid  same,  and  that  the  bank  was  not  longer  prosecuting 
its  suit,  and  that  the  cross-action  of  the  appellees  was  alone  being 
tried,  and  that  the  evidence  objected  to  was  offered  by  the  appellees 
and  not  the  bank.  Holding,  as  we  do,  that  there  was  error  in  admit- 
ting the  evidence,  as  being  offered  by  appellees  in  support  of  their 
cross-action  against  appellant,  it  is  because  the  pleading  of  appellees, 
properly  construing  the  same,  does  not  state,  we  think,  such  a  case  as 
would  warrant  the  admission  of  such  evidence  offered  in  support  of 
same  anfl  justify  us  in  holding  that  the  evidence,  as  tested  by  the  alle- 
gations of  the  cross-action,  was  free  of  the  legal  objection  that  it  was 
within  the  statute  of  frauds  as  attempting  to  create  by  parol  agreement 
a  contract  lien  on  real  estate.  The  appellees,  as  we  construe  the  cross- 
action,  were  in  effect  seeking  to  enforce  in  their  favor  as  sureties  a 
lien  on  the  land  upon  a  simple  agreement  between  appellant  and  them- 
selves that  they  should  have  a  vendor's  lien  on  the  premises  if  they  be- 
came sureties  on  the  note  payable  to  the  bank.  Therefore  the  evi- 
dence, considered  as  a  whole,  should  properly  be  held  as  having  been 
offered  for  such  purpose  and  in  proof  of  such  allegation,  and  clearly 
would  come  within  the  objection  urged  against  it.  It  is  a  well-settled 
principle,  which  we  quote  from  the  opinion  in  the  case  of  Wynn  v. 
Flannigan,  supra,  that  "A  vendor's  lien  upon  land  is  not  established 
by  proof  that  the  parties  agreed  that  one  of  them  should  have  the 
vendor's  lien  upon  certain  land.  Such  a  lien  arises  by  operation  of 
law  where  certain  facts  exist.  If  the  facrts  do  not  exist  the  vendor's 
lien  does  not  arise.  And  every  kind  of  lien  upon  land,  such  as  a 
mortgage  lien,  must  be  evidenced  by  writing."  We  understand  that 
appellees  do  not  contend,  and  properly  so,  we  think,  that  the  notation 
in  the  note  sued  on  creates  within  itself  a  lien  on  the  land.  If  it 
could  be  said,  and  we  do  not  think  the  allegations  would  warrant  it, 
that  the  appellees  were  seeking  by  the  cross-action  to  be  subrogated, 
as  sureties  on  the  note,  and  having  paid  the  debt  of  the  bank,  to  the 
rights  and  equities  to  such  lien  as  the  bank  may  have  had  on  the  land, 
then  we  would  not  be  inclined  to  hold  the  evidence  inadmissible,  be- 
cause in  such  pleading  it  would  be  allowable  to  the  appellees  to  make 
such  proof,  as  is  legally  their  burden  of  proof,  as  the  bank  could  have 
if  it  were  suing  to  foreclose  the  lien.  To  be  entitled  to  subrogation 
in  the  premises,  if  so,  and  to  warrant  the  introduction  of  evidence  that 
the  bank  had  a  lien,  it  should  affirmatively  appear  by  the  pleading  in 
the  cross-action  the  rights  of  the  bank  to  a  lien,  if  any,  and  the  pay- 
ment of  the  debt  by  the  surety,  and  in  the  absence,  as  in  the  instant 
pleading,  of  such  substantial  averments  the  sureties  could  not  predi- 
cate a  recovery  as  of  subrogation.  6  Pomeroy  on  Equit.  Juris.,  921- 
924;  Tarver  v.  Land  Mort.  Bank,  7  Texas  Civ.  App.,  425;  Watts  v. 
Eufala  Xat'l  Bank,  76  Ala.,  474;  Lilly  v.  Dunn,  96  Ind.,  220;  Weil 
v.  Enterprise  Mfg.  Co.,  7  So.,  622.  There  is  no  allegation  that  the 
surety  paid  the  debt,  though  it  appears  in  the  bill  of  exception  that  the 
fact  was  proved;  and  even  if  we  were  asked  to  regard  the  proof  as 
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supplying  the  averment,  the  omission  to  allege  any  lien  in  the  bank, 
or  the  right  of  the  bank  to  a  lien,  would  remain  as  fundamentally  fatal 
to  the  pleading  in  such  respect.  The  judgment  would  not  be  author- 
ized "upon  a  petition  or  answer  which  manifestly  discloses  no  cause 
of  action  or  grounds  of  defense,  though  its  verity  in  fact  be  admitted 
or  proved ;"  and  this  even  though  the  party  did  not  except  to  the 
pleading.  Borden  v.  Houston,  2  Texas,  615;  Ford  v.  Taggard,  4 
Texas,  492.  We  are  not  prepared  to  say  that  the  evidence  would  be 
admissible  in  estoppel,  as  we  do  not  think  that  there  are  pleadings 
sufficient  to  effectuate  estoppel,  and  therefore  we  do  not  determine  the 
question. 

In  view  of  the  disposition  of  the  appeal  and  a  probable  trial  of  the 
case  again,  and  that  there  may  be  no  misapprehension  of  the  ruling  in 
this  case,  we  deem  it  proper  to  make  it  clear  that  we  do  not  decide  nor 
intend  to  intimate,  either  one  way  or  the  other,  that  the  bank,  as  a 
fact  or  as  a  matter  of  law,  had  a  vendor's  lien  on  the  land.  The  true 
facts  of  the  transaction  are  left  free  and  open  for  determination  in  a 
trial  of  the  case  under  proper  pleading.  If  it  should  appear  from  all 
the  facts  in  the  case  that,  the  note  payable  to  the  bank  was  not  exe- 
cuted and  delivered  as  a  part  of  the  purchase  money  for  the  land  in 
the  sale  and  purchase  of  the  land,  but  that  the  money  was  a  loan  by 
the  bank  to  6.  H.  Goeman  exclusively  on  the  personal  security  of  the 
note,  then  it  could  not  be  held  that  the  bank  had  a  vendor's  lien  on 
the  land,  and  the  appellees  in  consequence  could  claim  no  lien  in  their 
favor.  If,  on  the  other  hand,  assuming  proper  and  sufficient  pleading, 
it  be  established  by  proof  that  the  note  payable  to  the  bank  was  exe- 
cuted and  delivered  as  a  part  of  the  purchase  money  for  the  land  in 
the  sale  and  purchase  of  the  land,  and  that  the  money  was  advanced 
by  the  bank  to  Goeman  to  perfect  the  sale  and  pay  the  vendor,  with 
the  understanding  by  the  vendor  and  vendee  that  the  bank  was  to  be 
the  owner  of  the  note  and  have  the  vendor's  lien,  and  not  as  a  mere 
loan  on  the  personal  security  exclusively,  it  might  be  held  that  the 
bank  had  a  vendor's  lien,  and  the  surety  paying  the  obligation  to  the 
bank  might  predicate  a  right  to  subrogation  of  the  bank's  rights.  If 
the  claim  for  a  contract  lien  in  favor  of  appellees  is  made  to  rest  on 
parol  agreement,  then,  as  in  the  instant  pleading,  the  statutes  of 
fraud,  if  urged,  would  prevail  against  it.  The  case  was  ordered  re- 
versed and  remanded. 

Reversed  and  remanded. 


J.    J.    BlASKE   V.    J.    J.    SETTEGA8T. 
Decided  November  26,  1909. 

1. — Limitation — Actual  Possession — Different  Tracts. 

The  actual  possession  of  a  defendant  in  trespass  to  try  title  of  one  tract 
of  land  will  not  be  extended  by  construction  to  another  tract,  although  adjacent, 
subsequently  acquired  by  different  deed. 

2. — Suit  Against  Unknown  Heirs — Parties. 

In   a  suit  of  trespass  to   try   title  against  unknown   heirs   under   article 
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1236  Rev.  Stats,  one  not  in  actual  possession  of  the  land  described  in  the 
petition  is  not  a  necessary  party  when  the  record  shows  the  title  to  be 
in  another,  but  he  is  bound  by  the  judgment  in  so  far  as  it  affects  land  not  in 
his  possession    and    to   which   he   shows   no  title* 

3.— Same— Statute  Construed* 

A  judgment  of  a  District  Court  in  a  suit  against  unknown  heirs  to  quiet 
title  under  article  1236,  Rev.  Stats,  is  conclusive  as  against  a  collateral  attack. 
Such  a  suit  falls  within  the  general  jurisdiction  of  the  District  Court  and  is 
not  a  special  proceeding. 

Error  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hoil  W.  P.  Hamblen. 

Sam,  Bradley  &  Fogle,  for  plaintiff  in  error. — It  was  within  the 
jurisdiction  of  the  court  to  render  the  judgment  it  did  in  cause  No. 
30470.  Templeton  v.  Ferguson,  89  Texas,  55;  Houston  &  T.  C.  R. 
Co.  v.  DeBerry,  34  Texas  Civ.  App.,  180;  Campbell  v.  Upson,  81 
S.  W.,  360;  Revised  Statutes,  arts.  1236,  1504a,  1504f;  Hardy  v. 
Beaty,  84  Texas,  566;  Heck  v.  Martin,  75  Texas,  469;  Crawford  v. 
McDonald,  33  S.  W.,  328;  Davenport  v.  Bearden,  49  Texas  Civ.  App., 
107. 

The  court,  in  rendering  judgment  in  cauBe  No.  30470,  was  a  court 
of  general  jurisdiction.  Hardy  v.  Beaty,  84  Texas,  566;  Houston 
&  T.  C.  Ry.  Co.  v.  DeBerry,  34  Texas  Civ.  App.,  180;  Williams  v. 
Ball,  52   Texas,  603. 

In  the  absence  of  an  affirmative  showing  from  the  record  that  the 
court  was  without  jurisdiction,  it  will  be  presumed,  in  favor  of  the 
validity  of  the  judgment  rendered,  that  the  court  had  jurisdiction 
both  of  the  subject  matter  and  of  the  persons.  Templeton  v.  Fergu- 
son, 89  Texas,  55;  Maddox  v.  Summerlin,  92  Texas,  483;  Williams 
v.  Haynes,  77  Texas,  283;  Martin  v.  Robinson,  67  Texas,  368; 
Brockenborough  v.  Melton,  55  Texas,  503;  Floyd  v.  Watkins,  34 
Texas  Civ.  App.,  3;  Ablowich  v.  Greenville  Natl.  Bank,  95  Texas,  429. 

J.  W.  Lockett,  for  defendant  in  error. — The  judgment  rendered  in 
favor  of  Mary  Wright  against  Eli  Noland  and  his  unknown  heirs  in 
1902,  more  than  half  a  century  after  the  title  was  acquired  by  Eli 
Noland  and  without  any  evidence  to  show  that  Eli  Noland  or  his 
'  heirs  still  owned  or  claimed  the  land  or  had  asserted  any  interest 
therein,  and  without  any  evidence  to  show  that  Mary  Wright,  who 
recovered  such  a  judgment,  had  any  title  to  or  interest  in  such 
land  or  any  claim  thereto  or  any  claim  against  the  said  Eli  Noland 
and  his  unknown  heirs  or  against  any  other  defendant  in  said  suit, 
and  at  a  time  when  J.  J.  Settegast,  defendant  in  this  suit,  had  a 
general  warranty  deed  for  that  part  of  such  land  in  controversy  in 
this  suit,  and  was  in  actual  possession  of  a  part  of  the  land  included 
in  his  deed  and  claimed  to  the  extent  of  the  boundaries  thereof,  and 
when  said  Settegast  was,  in  fact,  in  actual  possession  of  a  part  of 
the  property  so  decreed  to  said  Mary  Wright  as  against  said  Eli 
Noland  and  his  unknown  heirs  and  others,  and  where  said  Settegast 
was  not  made  a  party  to  the  suit  of  Mary  Wright,  it  is  submitted 
that  said  judgment  is  not  admissible  in  evidence  in  this  case  against 
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said  J.  J.  Settegast,  and  if  admissible  is  insufficient  as  a  basis  for 
recovery  by  the  plaintiff  herein,  who  claims  under  said  Mary  Wright, 
and  even  if  admissible,  the  force  and  effect  thereof  is  not  sufficient  to 
show  title  in  the  plaintiff  in  this  case  as  against  the  defendant.  Rev. 
Stats.,  arts.  1236,  1504a  to  1504f. 

If  the  grantee  in  a  deed  has  actual  possession  of  a  part  of  the 
land  therein  described,  his  constructive  possession  extends  to  the 
limits  defined  in  his  deed;  and  if  the  deed  describes  as  one  body  of 
land  that  which  was  adjoining,  but  which  has  been  separated  into 
two  ownerships,  even  then  if  the  grantee  in  such  deed  has  actual  pos- 
session of  some  of  each  part,  his  constructive  possession  will  extend 
to  the  entire  body  of  land  described  in  his  deed,  and  if  the  other 
elements  concur  he  will  acquire  title  by  limitation  to  all  of  the  land. 
Allen  v.  Boggess,  94  Texas,  83. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  plaintiff  in  error  against  the  defendant  in  error 

to  recover  the  title  and  possession  of  acres  of  land  on  the  Eli 

Noland  survey,  in  Harris  County.  The  defendant  answered  by  gen- 
eral demurrer,  plea  of  not  guilty  and  pleas  of  three,  five  and  ten 
years  limitation.  The  cause  was  tried  by  the  court  without  a  jury 
and  judgment  was  rendered  in  favor  of  defendant. 

Plaintiff  claimed  under  a  judgment  rendered  in  the  District  Court 
of  Harris  County  on  October  7,  1902,  in  a  suit  in  said  court  brought 
by  Mary  J.  Wright  against  Fitzhenry  Bond  and  others.  This  judg- 
ment is  as  follows: 

"No.  30470.  Mary  J.  Wright  et  al.  v.  Fitzhenry  Bond  et  al. 
On  this  seventh  day  of  October,  A.  D.  1902,  came  on  to  be  heard 
the  above  entitled  and  numbered  cause,  same  having  been  recently 
styled  Mary  J.  Cau  et  al.  v.  Fitzhenry  Bond  et  al.,  the  marriage  of 
said  Mary  J.  Cau  with  William  Wright  having  been  heretofore  sug- 
gested to  the  court,  the  style  of  said  cause  having  been  changed  so 
as  to  read  Mary  J.  Wright  et  al.  v.  Fitzhenry  Bond  et  al.  And 
it  appearing  to  the  court  that  the  defendants  cited  by  publication 
had  been  duly  cited  by  publication  in  the  manner  and  form  as  re- 
quired by  law  to  appear  and  answer  herein,  and  that  service  by  such 
publication  had  been  made  and  completed  in  all  respects  as  required 
by  law,  and  that  Sam  H.  Brashear,  Esq.,  an  attorney  and  counselor 
at  law  heretofore  appointed  by  the  court  to  represent  said  defend- 
ants cited  by  publication,  had  appeared  and  filed  an  answer  for  them, 
and  all  parties  announced  ready,  including  the  interveners,  the  trial 
of  said  cause  was  begun  before  the  court,  no  jury  having  been  de- 
manded, and  thereupon  on  the  conclusion  of  the  evidence  said  inter- 
veners announced  that  they  would  prosecute  their  intervention  no 
further  and  would  take  a  nonsuit,  and  said  cause,  as  to  thsm,  was 
dismissed.  And  the  court  having  heard  the  pleadings,  evidence  and 
argument  of  counsel  is  of  the  opinion  that  the  plaintiffs  are  entitled 
to  recover  as  prayed  for  in  their  petition.  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  plaintiff,  Mary  J.  Wright, 
in  her  own  separate  right,  joined  herein  pro  forma  by  her  husband, 
William   Wright,   do   have   and   recover   of   said   defendants,   to   wit, 
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Fitzhenry  Bond  and  the  unknown  heirs  of  Fitzhenry  Bond,  deceased; 
and  Eli  Noland  and  the  unknown  heirs  of  Eli  Noland,  deceased ; 
and  Frederick  Andrews  and  the  unknown  heirs  of  Frederick  An- 
drews, deceased;  and  August  Gerard  and  the  unknown  heirs  of 
August  Gerard,  deceased;  and  William  Purvis  and  the  unknown 
heirs  of  William  Purvis,  deceased;  judgment  for  the  title  and  pos- 
session of  the  land  described  in  plaintiff's  petition,  to  wit:  The 
following  described  tracts  and  parcels  of  land  lying  and  being  situ- 
ated in  Harris  County,  Texas,  out  of  the  Eli  Noland  league  in  said 
county"  (here  follows  description  of  a  tract  of  627  acres  which  in- 
cludes the  land  in  controversy).  The  judgment  concludes  by  quiet- 
ing the  plaintiff  in  her  title  to  said  land  and  adjudging  costs  in 
favor  of  the  officers  of  the  court. 

The  evidence  shows  that  the  record  title  to  the  land  in  controversy 
was  in  Eli  Noland  at  the  time  this  judgment  was  rendered.  Neither 
the  pleadings  nor  citation  in  this  suit  was  introduced  in  evidence, 
and  there  was  no  evidence  of  any  kind  tending  to  show  the  nature 
of  the  suit  other  than  the  recitals  in  said  judgment  above  set  out. 
Plaintiff  holds  the  title  acquired  by  Mary  J.  Wright  by  this  judg- 
ment. 

In  1840  Eli  Noland  conveyed  to  Thomas  W.  Marshall  200  acres 
on  the   Eli    Noland   survey,   described   as   follows: 

"200  acres  of  land,  lying  and  being  situated  on  the  Spring  Fork 
of  Green's  Bayou,  and  described  as  follows:  Commencing  at  the 
northeast  line  of  Eli  Noland's  league,  and  running  across  said  league 
to  the  northwest  boundary  line;  and  bounded  on  the  northwest  by 
a  line  across  said  league,  and  leaving  on  the  northwest  side  of  said 
league  a  reservation  to  Eli  Noland  of  1000  acres  of  land;  thence 
from  said  line  southeast,  making  200  acres  inclusive,  with  all  the 
improvements  thereon,  being  the  same  land  at  present  occupied  by 
said  Thomas   W.   Marshall." 

Thereafter,  in  1867,  Thomas  W.  Marshall  and  wife  conveyed  the 
same  200  acres  to  J.  G.  Hardmyre,  and  in  1879  Hardmyre  conveyed 
the  same  land  to  Peter  Pfeiffer,  the  description  of  the  land  in  the 
two  last  mentioned  deeds  being  identical  with  that  in  the  deed  from 
Xoland  to  Marshall  before  set  out.  On  July  30,  1900,  the  heirs  of 
Peter  Pfeiffer  conveyed  to  defendant  in  error  a  tract  of  617%  acres 
on  the  Eli  Noland  survey,  which  includes  the  land  in  controversy 
and  the  200  acres  formerly  held  by  Thomas  W.  Marshall. 

The  evidence  shows  that  the  land  actually  occupied  by  Thomas 
W.  Marshall  on  the  Eli  Noland  survey  at  the  time  the  deed  for  200 
acres  was  made  to  him  by  Eli  Noland  did  not  embrace  more  than 
forty  or  fifty  acres.  The  lines  enclosing  the  200  acres  claimed  by 
him  under  said  deed  are  shown  to  have  been  established  many  years 
ago  and  appear  to  have  been  recognized  by  Eli  Noland  and  those 
claiming  under  him  in  subsequent  conveyances  of  other  portions 
of  the  survey.  As  thus  established  and  recognized  the  200  acre 
tract  conveyed  by  said  deed  includes  a  strip  of  land  twenty-three 
varas  wide  by  about  1000  varas  long,  or  about  five  acres  of  land  in 
controversy.  The  trial  judge  found  that  defendant  in  error  had  title 
to  this  strip  of  about  five  acres,  and  that  he  had  no  title  by  limitation 
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or  otherwise  to  any  other  portion  of  the  land  claimed  by  plaintiff, 
but  that  plaintiff  having  failed  to  show  title  to  any  of  the  land,  judg- 
ment should  be  rendered  in  favor  of  defendant.  The  defendant  in 
error  did  not  except  in  the  court  below  to  this  finding  and  has  filed 
no  assignment  challenging  its  correctness. 

The  evidence  is  sufficient  to  sustain  the  finding  that  the  200  acres 
known  as  the  Thomas  W.  Marshall  tract  has  been  held  and  claimed 
by  defendant  and  those  under  whom  he  holds  for  a  sufficient  time 
and  under  such  circumstances  as  to  perfect  title  in  defendant  thereto 
under  the  ten  years  statute  of  limitation,  and  therefore  we  are  not 
authorized  to  disturb  the  judgment  of  the  trial  court  in  so  far  as  it 
awards  defendant  judgment  for  all  of  said  200  acres. 

We  can  not,  however,  agree  with  the  learned  judge  in  his  holding 
that  plaintiff  failed  to  show  title  to  any  portion  of  the  land  in  con- 
troversy. The  conclusion  of  the  trial  judge  upon  this  issue  is  thus 
stated  in  his  conclusions  of  law  filed  at  the  request  of  plaintiff  in 
error : 

"The  court  is  of  the  opinion  that  the  plaintiff  in  this  case  made 
out  no  title  as  against  the  defendant  in .  possession.  The  suit  last 
above  recited  in  the  ending  of  the  conclusions  of  fact,  was  brought 
under  article  1236  of  the  Revised  Statutes,  which  was  intended  to 
quiet  title  of  persons  having  claims  against  persons  the  heirs  of 
whom  were  unknown  to  them;  that  the  said  statute  conferred  upon 
the  court  only  a  special  jurisdiction  and  not  the  general  jurisdiction 
of  the  court;  and  it  was  not  enough  in  this  suit  for  the  plaintiff  to 
show  that  he  had  a  judgment  against  the  unknown  heirs  under  the 
said  statute,  but  he  should  have  gone  further  and  shown  that  the 
plaintiff  in  the  said  suit  had  some  claim  against  the  said  persons 
owning  the  said  property  or  against  their  heirs.  That  a  person  in 
possession  of  land,  as  in  this  cause,  by  such  a  suit  will  not  be  divested 
of  their  title  without  their  knowledge,  and  the  said  statute  was  in- 
tended to  confer  a  special  jurisdiction  upon  the  court  in  such  cases, 
and  that  the  person  holding  under  such  judgments  can  not  disturb 
a  person  in  possession  unless  they  show  they  had  the  right  to  bring 
such  suit  in  our  courts.  Therefore  the  court  concludes  that  the 
plaintiff  can  not  oust  the  defendant  in  this  suit." 

The  court  having  expressly  found  that  defendant's  actual  posses- 
sion was  confined  to  the  200-acre  tract  and  that  the  lines  of  said 
tract  were  fixed  many  years  ago,  and  as  so  established  have  been 
continuously  known  and  recognized  by  Eli  Noland  and  those  claim- 
ing under  him,  it  follows  that  defendant's  possession  of  the  portion 
of  the  land  in  controversy  included  within  the  lines  of  the  200-acre 
tract  can  not  be  extended  by  construction  to  any  other  portion  of 
the  land  claimed  by  plaintiff.      (Turner  v.   Moore,  81   Texas,   206.) 

This  being  true,  it  also  follows  that  as  to  that  portion  of  the  land 
in  controversy  not  included  in  the  bounds  of  the  200-acre  tract,  de- 
fendant was  not  a  necessary  party  to  the  suit  of  Wright  v.  Bond, 
and  he  is  bound  by  the  judgment  in  that  case  in  so  far  as  it  affect* 
the  land  not  in  his  possession  and  to  which  he  showed  no  title. 

We  think  the  other  objection  to  this  judgment  is  equally  unten- 
able.    The  District  Court  has  general  jurisdiction  of  all  suits  affect- 
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ing  the  title  to  land  and  a  judgment  of  a  District  Court  in  a  suit 
of  this  character,  which  is  not  void  upon  its  face,  is  conclusive  as 
against  a  collateral  attack.  (Stewart  v.  Anderson,  70  Texas,  590; 
Hardy  v.  Beaty,  84  Texas,  562;  Houston  &  T.  C.  By.  Co.  v.  De- 
Berry,   34  Texas  Civ.  App.,   180.) 

Plaintiff  having  shown  a  prima  facie  title  to  all  of  the  land  sued 
for  by  him,  except  the  small  strip  before  mentioned  included  in  the 
200-acre  tract  owned  by  defendant,  judgment  should  have  been  ren- 
dered in  his  favor  for  all  of  the  land  sued  for  except  said  strip,  and 
the  judgment  of  the  court  below  will  be  reversed  and  judgment  here 
rendered  for  the  plaintiff  in  error  as  above  indicated. 

Reversed  and  rendered. 


H.  M.  Maund  et  al.  v.  J.  0.  Davidson. 

Decided  November  26,  1900. 

Keceivership— Appeal — Jurisdiction. 

The  statute  does  not  authorize  an  appeal  from  an  interlocutory  order  of  a 
District  Court  denying  a  motion  to  vacate  a  receivership,  and  the  Courts  of 
Civil  Appeals  are  therefore  without  jurisdiction  to  entertain  an  appeal  from 
such  order. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below 
before  Hon,  W.   B.   Powell. 

E.  B.  Short  and  Goodrich  &  Synnott,  for  appellants. 

Hamilton  &  Minion,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  appeal  is  from  an  inter- 
locutory order  of  the  District  Court  of  Sabine  County  made  and 
entered  on  October  29,  1908,  refusing  a  motion  by  appellants  to 
vacate  an  order  appointing  a  receiver,  made  in  chambers  on  May  29, 
1908,  upon  the  prayer  of  appellee  in  a  suit  pending  in  said  court 
brought  by  appellee  against  the  appellant.  The  order  appealed  from 
is  as  follows: 

"J.  O.  Davidson 

vs. 
H.  M.  Maund  &  W.  W.  Barlow. 
"On  this,  the  29th  day  of  October,  1908,  in  this  cause  came  on  to 
be  heard  the  motion  filed  by  the  defendant  herein  to  vacate  the 
receivership  pending  in  this  cause  and  discharge  the  receiver  upon 
the  grounds  mentioned  in  said  motion,  and  the  parties  plaintiff  and 
defendants,  as  well  as  T.  G.  Drawhorn,  receiver,  appeared  in  person 
and  by  attorneys,  and  announced  ready  for  trial  upon  the  hearing 
of  the  matters  mentioned  in  said  motion,  and  the  court  having  heard 
the  evidence  in  the  case,  and  the  argument  of  counsel,  and  having 
duly  considered  the  same,  is  of  the  opinion  that  said  motion  should 
be  denied,  and  in  all  things  overruled.    It  is  therefore  ordered,  con- 
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sidered  and  adjudged  by  the  court  that  the  motion  to  vacate  the 
receivership  pending  in  this  cause  and  to  discharge  the  receiver,  be 
and  the  same  is  in  all  things  overruled,  to  which  action  of  the  court 
the  defendants  except,  and  in  open  court  give  notice  of  appeal  there- 
from to  the  Court  of  Civil  Appeals  of  the  First  Supreme  Judicial 
District  of  Texas.  It  is  further  ordered  that  the  defendants  may 
have  the  full  time  allowed  by  law  after  the  adjournment  of  the 
present  term  of  the  court  within  which  to  prepare,  have  filed  and 
approved,  bills  of  exception  and  a  statement  of  facts  which  were 
approved  on  the  hearing  of  said  motion,  and  that  when  said  bills  of 
exception  and  statement  of  facts  shall  have  been  filed,  the  same  shall 
constitute  a  part  of  the  record  in  this  cause." 

The  statute  does  not  authorize  an  appeal  from  an  interlocutory 
order  of  this  kind  and  this  court  is  therefore  without  jurisdiction 
to  entertain  such  appeal.  (Article  1383,  Sayles*  Civil  Statutes; 
Texas  &  0.  Lumber  Co.  v.  Applegate,  53   Texas  Civ.   App.,   66.) 

This  court  being  without  jurisdiction,  the  appeal  should  be  dis- 
missed. Converse  v.  Trapp,  29  S.  W.,  415;  Simpson  v.  Baker,  57 
Texas  Civ.  App.,  460,  (122  S.  W.,  959). 

For  the  reason  stated  the  appeal  is  dismissed. 

Dismissed. 


John  D.  Babtine  et  al.,  Executors,  v.  Adeline  McElboy  et  al. 

Decided  November  26,  1909. 


1. — Title — Administrator's  Sale. 

When  the  sale  of  land  by  an  administrator  is  regular,  the  title  passes  to 
the  purchaser  by  virtue  of  the  orders  of  the  Probate  Court,  the  sale  and  the 
payment  of  the  purchase  money.  A  deed  by  the  administrator  is  not  indispen-v 
sable. 

2. — Limitation — Possession  of  Small  Part. 

An  encroachment  upon  the  land  of  another  which  does  not  appropriate 
a  substantial  portion  of  the  tract,  sufficient  in  extent  to  give  notice  to  the 
owner  of  an  adverse  claim  to  his  land  by  the  trespasser,  will  not  support  a 
plea  of  limitation  as  to  the  entire  tract.  Thus,  when  an  adjoining  owner 
extended  his  enclosure  across  the  line  and  enclosed  and  actually  occupied  only  a 
fraction  of  an  acre,  such  occupancy  would  not  support  a  plea  of  limitation  as 
to  the  entire  tract  of  326  acres. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

* 

Goodrich  &  Synnott  and  Greer  o?  Minor,  for  appellants. — If  de- 
fendants were  entitled  to  recover  any  of  the  land  in  controversy  it 
was  only  such  portion  of  it  as  was  actually  enclosed  in  their  orchard. 
Mooring  v.  Campbell,  47  Texas,  41 ;  Bracken  v.  Jones,  63  Texas,  186. 

E.  P.  Padgett  and  Tom  C.  Davis,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellants  as  executors  of  the  estate  of  Wm,  M. 
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Bice,  deceased,  against  Mrs.  Adeline  McElroy,  widow,  and  other 
defendants,  who  are  children  and  heirs  of  Wm.  W.  McElroy,  de- 
ceased. The  land  involved  is  a  tract  of  326%  acres  on  the  Larkin 
Groce  league,  in   Sabine  County. 

At  the  time  of  his  death  Wm.  W.  McElroy  owned  a  tract  of  720 
acres  of  land  on  the  league  above  mentioned,  which  included  the 
tract  in  controversy.  The  appellee,  Mrs.  McElroy,  was  appointed 
administratrix  of  the  estate  of  Wm.  W.  McElroy,  and  said  estate  was 
administered  by  her  under  the  orders  of  the  County  Court  of  Sabine 
County.  In  this  administration  a  tract  of  200  acres  out  of  the  720 
acres  was  set  apart  to  the  widow  and  minor  children  of  the  deceased 
as  a  homestead  by  an  order  of  the  court  made  in  1878.  Thereafter, 
in  January,  1880,  the  administratrix,  acting  under  the  orders  of 
the  court,  sold  the  remaining  520  acres  of  the  720-acre  tract  to  J. 
W.  McElroy.  The  application,  order  of  sale,  report  and  confirmation 
all  appear  to  be  regular.  Plaintiffs  introduced  in  evidence  a  deed 
from  the  administratrix  conveying  the  520  acres  to  John  W.  Mc- 
Elroy. This  deed  is  dated  February  14,  1880,  and  was  duly  recorded 
March  3,  1880.  It  is  in  the  usual  form  of  an  administrator's  deed 
and  recites  the  order  of  the  court  by  which  the  sale  was  made  and 
confirmed,  and  the  compliance  by  the  purchaser  with  the  terms  of 
the  sale,  and  describes  the  land  thereby  conveyed  as  the  same  land 
described  in  the  deed  from  L.  H.  Seelig,  administrator,  to  W.  W. 
McElroy,  less  the  200  acres  theretofore  set  aside  as  a  homestead. 
The  Seelig  deed  here  referred  to  describes  the  720  acres  before  men- 
tioned by  metes  and  bounds.  Thereafter,  on  December  13,  1881, 
John  W.  McElroy  conveyed  326%  acres  of  this  520  acres  to  Benja- 
min F.  Van  Meter,  describing  same  by  metes  and  bounds.  This  deed 
was  duly  recorded  in  March,  1882.  Appellants  hold  the  Van  Meter 
title  through  a  regular  chain  of  conveyances. 

On  February  18,  1893,  John  W.  McElroy  executed  and  delivered 
to  appellee,  Adeline  McElroy,  the  following  deed: 

"The  State  of  Texas, 
County  of  Sabine. 

"Know  all  men  by  these  presents,  That  I,  J.  W.  McElroy,  of  the 
county  of  Sabine  and  State  aforesaid,  for  and  in  consideration  of 
the  sum  of  One  Hundred  and  Fifty  Dollars  toNme  in  hand  paid  by 
Adeline  McElroy,  have  granted,  sold  and  conveyed  and  by  these 
presents  do  grant,  sell  and  convey  unto  the  said  Adeline  McElroy, 
of  the  county  of  Sabine  and  State  of  Texas,  all  the  certain  tract  of 
land,  it  being  all  my  interest  in  the  Wm.  McElroy  tract  of  land 
situated  in  Sabine  County,  Texas,  on  the  Groce  league,  embracing 
all  the  land  deeded  to  me  by  order  of  court  as  administrator  of 
Wm.  McElroy,  deceased,  estate.  To  have  and  to  hold  the  above 
described  premises,  together  with  all  and  singular  the  rights  and 
appurtenances  thereto  in  an)rwise  belonging  unto  the  said  Adeline 
McElroy,  her  heirs  and  assigns  forever;  and  I  hereby  bind  myself, 
my  heirs,  executors  and  administrators  to  warrant  and  forever  defend 
all  and  singular  the  said  premises  unto  the  said  Adeline  McElroy, 
Vol.  LVni  Civil— 2. 
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her    heirs   and    assigns,    against    every   person    whomsoever    lawfully 
claiming  or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand  at  Vesta,  Texas,  this  18th  day  of  February,  A. 
D    1893 

"(Signed)  J.  W.  McElroy." 

This  deed  was  recorded  on  March  11,  1899. 

Appellee  Mrs.  McElroy  has  resided  on  the  200-acre  tract  set  apart 
to  her  as  a  homestead  for  about  thirty  years.  This  200-acre  tract 
is  west  of  the  326%  acres  in  controversy,  and  is  separated  therefrom 
by  a  narrow  strip  of  land  which  is  a  part  of  the  original  720-acre 
tract.  Since  1893  appellee's  enclosure  around  her  improvements  on 
the  200-acre  tract  has  extended  across  the  narrow  strip  before  men- 
tioned and  includes  a  small  portion  of  the  326%-acre  tract.  The 
extent  of  this  encroachment  is  estimated  at  from  one-eighth  to  one- 
half  acre.  It  is  in  shape  a  triangle  having  a  base  line  of  ten  varas 
and  the  apex  being  100  varas  from  the  base.  Portions  of  this  triangle 
have  been  continuously  cultivated  by  the  appellee  since  1893.  The 
possession,  use  and  cultivation  of  this  triangular  shaped  portitin  of 
the  land  is  the  only  possession  or  use  by  appellee  of  the  326%  acres 
in  controversy  shown  by  the  evidence,  except  the  cutting  of  timber 
therefrom  for  domestic  purposes,  and  the  erection  and  maintenance 
of  a  neighborhood  schoolhouse  thereon  by  permission  of  appellees. 
Appellee  Mrs.  McElroy  continuously  claimed  the  326%  acres,  and 
her  claim  thereto  was  generally  known,  but  is  not  shown  to  have 
been  brought  to  the  knowledge  of  appellants  or  those  under  whom 
they  claim. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment   in   favor   of   defendants. 

The  only  issues  submitted  to  the  jury  were  the  forgery  of  the  deed 
from  Mrs.  McElroy,  administratrix,  to  John  W.  McElroy,  and  the 
issue  of  limitation  of  ten  years,  and  the  jury  were  instructed  in 
event  they  found  for  the  defendants  to  state  in  their  verdict  whether 
the  finding  was  "on  the  issue  of  forgery  or  on  limitation,  or  both." 
The  verdict  is  as  follows:  "We,  the  jury,  find  in  favor  of  the  de- 
fendants on  the  plea  of  limitation  for  the  land  sued  for." 

It  is  conceded  by  the  able  counsel  for  appellees  that  this  verdict 
settles  the  question  of  forgery;  and  further,  that  such  issue  in  any 
event  is  immaterial  because  the  title  to  the  land  passed  to  John  W. 
McElroy  under  the  orders  of  the  Probate  Court  and  the  sale  made 
thereunder  independent  of  the  deed  of  the  administratrix,  the  evi- 
dence showing  that  said  McElroy  paid  the  purchase  money  and  in  all 
respects  complied  with  the  terms  of  the  sale.  The  conclusion  we 
have  reached  upon  the  question  of  the  sufficiency  of  the  evidence  to 
sustain  the  defendants'  plea  of  title  by  limitation  renders  a  discus- 
sion of  the  various  assignments  of  error  unnecessary. 

It  is  contended  by  appellants  that  the  possession  of  the  land  shown 
by  the  undisputed  evidence  is  not  of  that  "visible,  notorious,  distinct 
and  hostile"  character  which  is  necessary  to  support  a  plea  of  title 
by  limitation.  We  think  this  contention  should  be  sustained.  As 
before  said,  the  only  possession  of  the  land  by  appellees  was  of   a 
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narrow,  triangular  strip,  only  a  fraction  of  an  acre,  enclosed  with 
other  land  on  the  adjoining  tract  owned  and  cultivated  by  appellees, 
and  we  think  it  clear  that  the  possession  of  this  strip  enclosed  in 
this  way  was  not  sufficient  to  put  appellants  or  those  tinder  whom 
they  claim  upon  notice  that  appellees  were  claiming  the  326^  acres 
of  land  owned  by  appellants.  The  land  so  held  by  appellees  was 
not  a  substantial  part  of  appellants'  tract,  and  if  we  gave  full  effect 
to  the  rule  which  charges  the  owner  with  knowledge  of  the  location 
of  the  boundaries  of  his  land,  it  can  not  be  said  that  appellants 
could  reasonably  have  presumed,  had  they  gone  upon  their  land  and 
seen  this  encroachment  by  appellees,  that  the  appellees  intended 
thereby  to  claim  all  of  the  326*^  acres  or  any  part  thereof  outside 
of  their  enclosure.  It  is  well  settled  that  an  encroachment  of  this 
kind  which  does  not  appropriate  some  substantial  portion  of  the 
land,  sufficient  in  extent  to  give  notice  to  the  owner  of  an  adverse 
claim  to  his  land  by  the  trespasser,  will  not  support  a  plea  of  limi- 
tation. (Bracken  v.  Jones,  63  Texas,  184;  Tucker  v.  Smith,  68 
Texas,  473;  Downs  v.  Powell,  54  Texas  Civ.  App.,  119;  Titel  v. 
Garland,  99  Texas,  201;  McAdams  v.  Moodv,  50  S.  W.,  629;  Jones 
v.  Weaver   (recently  decided  by  this  court).) 

We  do  not  think  reasonable  minds  can  differ  in  the  conclusion 
that  the  possession  of  appellees  was,  under  the  rules  above  stated, 
insufficient  to  give  appellants  notice  of  their  adverse  claim;  and  the 
evidence  being  undisputed  and  fully  developed  upon  this  issue  it 
follows  that  the  judgment  of  the  court  below  should  be  reversed 
and  judgment  here  rendered  in  favor  of  appellants  for  all  of  the 
326%  acres  of  land  sued  for  except  that  portion  before  described 
which  is  in  the  actual  possession  of  appellees,  and  it  has  been  so 
ordered. 

Reversed  and  rendered. 


Adina  De  Zavala  et  al.  v.  Daughters  of  the  Republic  of  Texas. 

Decided  November  27,  1909. 

1. — Private  Corporation — Authority  to  Sue — Pleading. 

In  suits  by  private  corporations  it  is  not  necessary  to  allege  in  the  petition 
that  the  suit  is  authorized  by  the  board  of  directors  or  other  governing  body 
of  the  corporation. 

2. — Same — Unauthorised  Corporate  Act — Ratification. 

The  individuals  composing  the  executive  committee  of  a  private  corporation 
by  letter  severally  authorized  the  chairman  of  the  committee  to  file  a  suit  in 
the  name  of  the  corporation  for  the  preservation  of  its  rights;  subsequently 
and  after  the  suit  was  filed  the  committee  met  in  regular  session  and  ratified 
the  institution  of  the  suit  and  the  form  and  manner  in  which  it  was  brought. 
Held,  the  subsequent  ratification  of  the  institution  of  the  suit  by  the  committee 
at  a  regular  meeting  in  proper  form,  operated  to  legalize  such  action  from  the 
beginning,  and  the  fact  of  ratification  might  be  proved  without  pleading  the 
same.. 

3. — Same— legality  of  Directors — Equity — Jurisdicion. 

A  court  of  equity  will   not  primarily   take  jurisdiction  to  determine  the 
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legality  of  directors  of  a  corporation,  or  to  remove  a  director  who  is  in  posses- 
sion of  the  oflicc.  This  jurisdiction  will  be  exercised  only  when  the  question 
arises  incidentally  and  collaterally  in  a  suit  of  which  the  court  has  rightful 
jurisdiction  on  other  grounds.  This  rule  applied  in  a  suit  between  parties 
wherein  each  claimed  to  be  the  legal  officers  of  a  private  corporation,  but  in 
which  the  property  rights  of  the  corporation  were  primarily  involved. 

4. — Parliamentary  law — Presiding  Officer. 

By  calling  another  to  preside  over  a  meeting  of  the  members  of  a  corpora- 
tion the  legal  presiding  officer  does  not  forfeit  or  lose  his  right  to  return  to 
the  chair  and  resume  his  authority. 

5. — Same — Public  Meeting — Legal  Adjournment. 

When  a  motion  to  adjourn  an  assembly  or  meeting  sine  die  is  regularly 
made,  and  put  by  the  presiding  officer,  and  carried  by  a  majority  vote,  and  the 
result  declared  by  the  presiding  officer,  and  there  is  no  call  for  a  division  or 
appeal  from  the  ruling  of  the  chair,  the  meeting  is  legally  terminated. 

6. — Private  Corporation — Constitution — Presiding   Officer. 

When  the  constitution  of  a  private  corporation  provided  that  in  the  absence 
of  the  president  one  of  the  vice-presidents  in  the  order  of  their  number  should 
preside  over  the  meetings  of  the  members,  the  president  upon  vacating  the 
chair  because  of  illness  had  no  authority  to  call  a  member  of  the  corporation 
not  a  vice-president  to  preside  over  the  meeting,  there  being  several  vice- 
presidents  present. 

Error  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  L.  W.  Moore,  Special  Judge. 

Love  &  Channell,  John  T.  Duncan  and  Don  A.  Bliss,  for  plain- 
tiffs in  error. — A  private  corporation  charged  with  the  performance 
of  certain  public  functions  thereby  rendering  it  quasi  public  in  its 
nature,  can  only  act  by  its  members  in  annual  or  special  meeting 
convened  or  by  the  authority  of  its  board  of  directors  expressed  in  an 
official  way  at  a  regular  or  special  meeting  of  said  board,  and  by 
the  adoption  of  a  resolution  by  a  quorum  of  said  board  of  directors. 
Fayette  County  v.  Krause,  31  Texas  Civ.  App.,  569. 

A  bill  in  equity  for  injunction,  seeking  to  restrain  those  acting 
and  claiming  to  be  officers  or  directors  of  a  corporation,  which  has 
for  its  real  and  only  purpose  the  determination  of  the  right  and  title 
to  such  offices,  as  between  several  claimants,  can  not  be  maintained. 
Revised  Statutes,  arts,  4343,  4344,  4348;  5  Pomeroy's  Equity,  sec. 
307;  High  on  Extraordinary  Legal  Eemedies,  sees.  619,  6*52,  653, 
654,  664  and  677;  Mead  v.  Stirling,  23  L.  R.  A.,  227;  People  v. 
St.  Clair,  31  Mich.,  456;  Sherman  v.  Clark,  97  Am.  Dec,  516;  Peo- 
ple v.  Albany  &  S.  R.  Co.,  55  Barb.  (X.  Y.),  344;  Latimer  v.  Eddy, 
46  Barb.  (X.  Y.),  61;  Hill  v.  Pinchton,  1  Carson's  Equity  Cases 
(Pa.),  601;  Converse  v.  Dimock,  22  Fed.,  573;  Carmel  Gas  Co.  v. 
Small,  150  Ind.,  427,  47  N.  E.,  11;  Sup.  Lodge  v.  Simering,  41 
L.  R.  A.,  720;  Hughes  v.  Parker,  20  New  Hampshire,  58;  Johnston 
v.  Jones,  23  New  Jersey  Equity,  216;  Jenkins  v.  Baxter,  160  Pa. 
St.,  199,  28  Atl.,  682;  People  v.  Conklin,  5  Hun  (X.  Y.),  452; 
Griffin  v.  St.  Louis  Lime  Works  Assn.,  4  Mo.  App.,  596;  Hart  v. 
Harvey,  22  Barb.  (N.  Y.),  155;  State  v.  Manlove,  33  Texas,  799; 
"^cAUen  v.  Rhodes,  65  Texas,  353. 
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Webb  &  Goeth  and  Lane,  Woltcrs  di  Storey,  for  defendants  in 
error. 

REESE,  Associate  Justice. — This  is  a  suit  by  the  Daughters  of 
the  Republic  of  Texas,  a  private  corporation  having  that  corporate 
name,  against  Miss  Adina  de  Zalala  and  twelve  other  persons  named 
in  the  petition  as  defendants.  The  purpose  of  the  suit  can  best  be 
shown  by  a  brief  statement  from  the  petition,  as  follows: 

Plaintiff  is  a  private  corporation  created  and  organized  under  the 
general  laws  of  the  State  of  Texas  under  that  name.  The  objects 
and  powers  of  the  association,  as  set  out  in  the  charter,  are: 

"First,  to  perpetuate  the  memory  and  spirit  of  the  men  and  women 
who  have  achieved  and  maintained  the  Independence  of  Texas.  Sec- 
ond, to  encourage  historical  research  into  the  earliest  records  of 
Texas,  especially  those  relating  to  the  revolution  of  1835,  and  the 
events  which  followed;  to  foster  the  preservation  of  documents  and 
relics,  and  to  encourage  the  publication  of  records  of  individual 
service  of  soldiers  and  patriots  of  the  Republic.  Third,  to  promote 
the  celebration  of  March  2  (Independence  Day),  and  April  21  (San 
Jacinto  Day) ;  to  secure  and  hallow  historic  spots  by  erecting  monu- 
ments thereon,  and  to  cherish  and  preserve  unity  of  Texas,  as 
achieved  and  established  by  the  fathers  and  mothers  of  the  Texas 
Revolution. 

"This  association  may  have  and  hold,  by  purchase,  grant,  gift  or 
otherwise,  real  estate  on  which  battles  for  the  Independence  of  Texas 
were  fought;  such  monument  or  monuments  as  may  be  erected 
thereon,  and  burial  grounds  where  the  dead  who  fought  and  died 
for  Texas  Independence  are  buried;  and  personal  property,  consist- 
ing of  books,  manuscripts  and  other  historical  records,  relating  to 
the  early  history  of  Texas,   and   relics." 

It  was  provided  by  the  constitution  of  the  association  that  the 
general  management  of  its  affairs  during  recess  should  be  vested  in 
an  executive  committee  of  nine  members.  The  executive  committee 
at  the  date  of  the  institution  of  this  suit  was  composed  of  Mrs. 
Marie  B.  Urwitz,  as  chairman,  and  eight  others  named  in  the  peti- 
tion. 

Plaintiff  owns* many  valuable  relics  relating  to  the  early  history 
of  Texas,  gathered  from  the  battlefield  of  San  Jacinto  and  else- 
where; it  owns  papers  and  documents  relating  to  the  revolutionary 
period  of  Texas  history;  these  relics  and  papers  are  valuable  by 
reason  of  their  historical  interest;  they  are  worth  to  plaintiffs  thou- 
sands of  dollars;  they  can  not  be  valued  by  any  rule  of  commerce; 
their  destruction  or  loss  would  be  irreparable  only  to  this  plaintiff, 
which  could  not  be  adequately  compensated  by  any  recovery  of  dam- 
ages   in   money. 

By  the  Act  of  the  Legislature  of  Texas,  approved  January  26, 
11)05,  known  as  chapter  7  of  the  Laws  of  Texas  of  the  Acts  of  1905, 
providing  for  the  purchase,  care  and  preservation  of  the  "Alamo 
property"  described  in  said  Act,  it  was  provided  that  upon  the  re- 
ceipt of  the  title  to  said  land  the  Governor  shall  deliver  the  prop- 
erty thus  acquired,  together  with  the  "Alamo  Church"  property,  al- 
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ready  owned  by  the  State,  to  the  custody  and  care  of  plaintiff,  to  be 
maintained  by  it  in  good  order  and  repair,  without  charge  to  the 
State;  by  the  terms  of  section  3  of  said  Act  the  duty  of  keeping, 
managing,  controlling  and  retaining  the  custody  of  all  of  said  prop- 
erty is  imposed  upon  the  plaintiff,  and  not  upon  any  chapter  of 
plaintiff  corporation;  the  affairs  of  plaintiff  are  managed  and  con- 
trolled by  its  executive  committee;  the  executive  committee  of  plain- 
tiff, provided  for  by  its  charter,  constitution  and  by-laws,  is  the  one 
body  connected  with  plaintiff  corporation,  empowered  by  said  Act  of 
the  Legislature  to  manage  and  control  said  "Alamo  property"  and 
said  "Alamo  Church,"  and  in  the  name  of  plaintiff  to  make  contracts 
and  rent  same,  and  to  collect  and  receipt  for  the  rents  therefor  in 
the  name  of  plaintiff;  the  "Alamo  property"  and  the  "Alamo  Church" 
are  sacred  trusts  imposed  on  plaintiff  by  the  State  of  Texas,  to  be 
maintained,  controlled  and  protected  by  plaintiff  through  its  duly 
elected  and  lawfully  qualified  executive  committee;  all  of  the  saia 
property,  that  is  to  say,  the  "Alamo  property"  and  the  "Alamo 
Church,"  is  of  the  market  value  of  two  hundred  thousand  dollars, 
but  by  reason  of  its  historical  worth,  it  is  valuable  beyond  price;  it 
is  the  duty  in  law  and  in  honor  of  plaintiff,  through  its  proper 
executive  committee,  to  care  for  this  sacred  property,  and  to  keep 
clear  the  title  thereto  in  plaintiff,  in  accordance  with  the  laws  of 
Texas. 

Plaintiff  owns  and  holds  in  trust  funds  amounting  to  over  one 
thousand  dollars;  said  funds  are  in  the  custody  of  plaintiff's  duly 
elected  and  qualified  treasurer,  Miss  Belle  Fenn,  and  plaintiff's  duly 
elected  and  legally  qualified  secretary-general,  Mrs.  Charles  H. 
Milby,  who  retained  custody  of  said  funds  under  the  control,  direc- 
tion and  supervision  of  plaintiffs  executive  committee. 

The  ladies  named  in  paragraph  two  of  the  petition  constitute  the 
duly  elected  and  legally  qualified  executive  committee  of  plaintiff, 
and  under  the  charter,  constitution  and  by-laws  of  plaintiff  are 
charged  with  the  management  and  care  of  the  "Alamo  property"  and 
"Alamo  Church,"  the  funds  belonging  to  plaintiff  and  held  in  trust 
by  plaintiff,  all  relics  and  the  historical  documents  belonging  to 
plaintiff.  Said  executive  committee  is  charged  with  the  duty  of 
managing  and  controlling  the  affairs  of  plaintiff,  ate  is  provided  by 
the  charter  and  constitution  of  the  organization.  The  executive 
committee  named  in  paragraph  two  has  continuously,  ever  since 
their  election,  been  in  charge  and  control  of  the  affairs  of  plaintiff 
corporation,  lawfully  exercising  the  duties  imposed  upon  them  in 
accordance  with  the  authority  and  power  in  them  vested  by  the 
charter,  constitution  and  by-laws  of  plaintiff,  and  have  ever  since 
their  election  to  said  committee,  had  charge  of  the  custody  and  con- 
trol of  the  "Alamo  property"  "Alamo  Church,"  all  funds  belonging 
to  plaintiff,  the  relics  and  historical  documents  belonging  to  plain- 
tiff. Mrs.  Charles  H.  Milby  is  the  duly  elected  and  legally  qualified 
secretary  of  plaintiff  corporation;  and  has  been  ever  since  such  elec- 
tion and  is  now  in  charge  of  the  proper  books,  papers  and  docu- 
ments pertaining  to  said  office,  together  with  the  seal  of  the  plain- 
tiff corporation,  and  has  ever  since  her  election  exercised  the  duties 
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imposed  upon  her  as  such  secretary,  and  is  still  the  qualified  secre- 
tary of  plaintiff  corporation;  Miss  Belle  Fenn  is  the  duly  elected 
and  legally  qualified  treasurer  of  plaintiff;  upon  her  election  she 
took  charge  of  the  funds  belonging  to  plaintiff,  and  under  the  con- 
trol and  direction  of  the  executive  committee  has  kept  charge  and 
control  of  said  funds  ever  since  her  election  to  said  office,  and  is  still 
in  charge  and  control  of  same,  exercising  the  duties  thereof. 

"Plaintiff  represents  that  it  is  a  going  concern,  carrying  out  the 
duties  imposed  upon  it  by  the  laws  of  the  State  of  Texas  and  the 
powers  granted  to  it  by  its  charter  and  the  duties  imposed  by  its 
constitution,  through  its  legally  elected  executive  committee,  as  named 
in  paragraph  two  herein.  That  it  is  important  to  the  interests  of 
the  property  owned  by  plaintiff  as  well  as  property  entrusted  to 
plaintiff  by  the  State  of  Texas,  as  well  as  the  perpetuation  of  the 
memory  and  spirit  of  the  men  and  women  who  have  achieved  and 
maintained  the  independence  of  Texas,  the  encouragement  of  his- 
torical research  in  the  earliest  records  of  Texas,  the  fostering  of  the 
preservation  of  documents  and  relics,  the  encouragement  of  the  pub- 
lication of  records  of  individual  service  of  soldiers  and  patriots  of 
the  Republic,  the  promotion  of  the  celebration  of  March  2  and  April 
21,  the  securing  and  hallowing  of  historical  spots,  by  the  erection 
of  monuments  thereon,  and  of  cherishing  a  preservation  of  the  unity 
of  Texas  as  achieved  and  established  by  the  fathers  and  mothers  of 
the  Texas  Revolution;  that  the  affairs  of  this  plaintiff  be  managed 
and  controlled  by  its  duly  elected  and  legally  constituted  officers,  the 
executive  committee,  and  not  by  other  persons  who  have  not  been 
legally  elected  and  are  not  duly  constituted  officers  and  members  of 
the  executive  committee  of  plaintiff. " 

It  is  charged  in  the  petition  that  the  defendants,  together  with 
various  other  persons  to  plaintiff  unknown,  have  confederated  together 
for  the  purpose  of  wrongfully  and  unlawfully  taking  charge  of  the 
affairs  of  plaintiff;  that  in  furtherance  of  such  confederation  they 
have  declared  themselves  to  be  the  executive  committee  of  plaintiff, 
and  are  undertaking,  in  violation  of  the  provisions  of  the  charter 
and  constitution  of  the  association,  to  manage  all  the  affairs  of  plain- 
tiff; that  they  have,  without  authority,  represented  and  announced 
that  certain  persons  are  vice-presidents  of  plaintiff  association;  that 
one  of  their  number  is  secretary-general,  another  assistant  secretary- 
general,  another  corresponding  secretary  and  assistant  treasurer  of 
the  association,  which  is  not  true,  such  offices  being  held  and  exer- 
cised by  other  members;  that  Miss  de  Zavala,  who  claims  and  pre- 
tends to  be  chairman  of  the  executive  committee,  has  directed  in 
writing  the  Planters  &  Mechanics  National  Bank  of  Houston  and 
T.  W.  House,  banker,  where  plaintiff's  funds  are  deposited  not  to 
pay  any  checks  drawn  against  the  same  by  plaintiff's  legally  quali- 
fied treasurer  or  secretary,  but  to  pay  such  funds  only  to  certain  of 
defendants,  wrongfully  claiming  to  be  authorized  to  control  said 
funds.  The  petition,  at  great  length  and  with  much  exuberance  of 
diction,  charges  various  acts  of  interference  by  defendants,  under 
their  claim  that  they  are  the  executive  committee  and  other  officers 
of  plaintiff  association,  with  the  business  affairs  and  property  rights 
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of  plaintiff,  to  the  serious  and  substantial  damage  of  plaintiff,  and 
prays  for  a  temporary  injunction  to  be  issued  instanter,  putting  a 
stop  to  the  acts  charged  specifically,  naming  them,  and  that  on  final 
hearing  the  injunction  be  made  perpetual,  with  prayer  for  general 
relief. 

To  this  petition  defendants  interposed  a  plea  in  abatement,  alleg- 
leging  that  the  institution  of  suit  was  not  authorized  either  by  the 
members  of  the  association  at  a  regular  or  special  meeting  thereof, 
or  by  its  duly  elected  executive  committee  or  board  of  directors  act- 
ing during  a  recess,  but  was  instituted  and  prosecuted  in  the  name 
of  the  association  by  a  few  individual  members  of  such  corporation 
without  lawful  authority  so  do  to. 

As  a  further  ground  of  abatement  of  the  suit  is  was  alleged  that 
the  suit  was  instituted  by  certain  members  of  plaintiff  corporation 
for  the  sole  purpose  of  determining  their  rights  to  the  offices  claimed 
by  them  in  -the  said  corporation  or  association ;  that  some  of  defend- 
ants themselves,  naming  them,  are  the  duly  elected  members  of  the 
executive  committee,  Miss  de  Zalala  being  chairman,  and  other  of 
said  defendants,  naming  them,  are  respectively  the  duly  elected  sec- 
retary, assistant  secretary,  treasurer  and  first  vice-president  of  the 
association,  the  said  executive  committee  being  under  the  constitu- 
tion and  by-laws  solely  authorized  to  manage  and  control  the  business 
affairs  of  the  corporation  in  the  interim  between  meetings  of  the 
members  thereof;  that  the  suit  is  merely  a  contest  for  the  offices 
of  the  corporation  by  plaintiffs,  and  that  they  have  no  right  to  pros- 
ecute the  same  in  the  name  of  the  corporation  by  injunction,  as  set 
up  in  the  petition,  but  should  be  required  to  do  so  in  an  action  at 
law  in  their  individual  names.  And  upon  the  grounds  set  out  they 
pray  that  the  suit  be  abated. 

Defendants  further  answered  by  general  demurrer  and  special  ex- 
ceptions, urged  the  same  grounds  as  set  out  in  the  plea  of  abatement, 
and  by  special  answer  set  out  the  history  of  the  controversy  and 
alleged  that  at  the  annual  meeting  of  the  Daughters  of  the  Republic, 
held  on  April  19  and  20,  1007,  in  the  city  of  Austin,  the  following 
were  elected  as  officers  of  said  association:  Mrs.  Anson  Jones,  presi- 
dent; Mrs.  Wharton  Bates,  first  vice-president;  Mrs.  J.  J.  Swan, 
second  vice-president;  Mrs.  Laura  W.  Wearington,  third  vice-presi- 
dent; Mrs.  Jessie  Briscoe  Howard,  fourth  vice-president;  Mrs.  Sara 
D.  Adams,  fifth  vice-president;  Mrs.  Sara  D.  Adams,  historian;  Miss 
Mary  Briscoe,  secretary;  Miss  Annie  Hume,  assistant  secretary;  Mrs. 
Lucy  Sherman  Craig,  treasurer.  That  the  executive  committee  or 
board  of  directors  of  said  corporation  duly  elected  at  the  annual 
meeting  of  said  corporation,  held  in  the  city  of  Austin  on  April  19 
and  20,  1907,  are  Miss  Adina  de  Zavala,  chairman;  Mrs.  Wharton 
Bates,  Miss  Bettie  Ballinger,  Mrs.  L.  D.  L.  Tuttle,  Mrs.  W.  J. 
Redding,  Mrs.  Willard  Simpson,  Mrs.  Alminta  B.  Abney,  Mrs.  Sue 
S.  LeCand,  Mrs.  W.  E.  Craddock,  Miss  Nellie  Lytle,  and  Miss  Mary 
Briscoe.  It  is  further  alleged  that  after  said  Austin  meeting  was 
called  to  order  and  during  the  proceedings  of  the  meeting  some  of 
the  ladies  at  whose  instance  this  suit  was  brought  becoming  dissat- 
isfied  with    the   proceedings   attempted   to   adjourn    the   meeting   and 
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bolted  the  convention  and  left  the  hall;  that  the  meeting  continued 
in  session  and  transacted  its  business,  and  among  other  business  dis- 
posed of,  it  fixed  the  date  for  holding  the  annual  meeting  for  the 
year  1908  in  the  city  of  Beaumont,  Texas.  The  answer  also  alleges 
facts  showing  that  those  at  whose  instance  the  suit  was  brought  were 
attempting  to  obtain  control  of  the  offices  of  the  association  and  to 
manage  its  affaire  in  their  own  interest  and  for  the  purpose  of  divert- 
ing the  Alamo  property  from  the  uses  for  which  it  had  been  pur- 
chased and  to  which  it  had  been  dedicated,  to  commercial  uses  and 
to  purpose  of  profit,  against  the  will  of  the  association  and  a  majority 
of  the  members  thereof,  and  that  such  efforts  upon  their  part  had 
precipitated  the  controversy  over  the  offices  of  the  association  which 
had  occasioned  the  filing  of  the  suit. 

All  of  which  was  generally  and  specially  denied  by  plaintiff  in  a 
supplemental  petition,  the  further  allegations  of  which  need  not  be 
here  set  out. 

A  temporary  injunction  in  terms  prayed  for  was  granted.  The 
court  overruled  the  plea  of  abatement,  and  upon  trial,  without  the 
assistance  of  a  jury,  rendered  judgment  for  plaintiff  perpetuating  the 
injunction.      From   the   judgment   defendants   prosecute    this    appeal. 

The  fact  of  the  incorporation  of  plaintiff  for  the  purposes  stated 
in  the  petition,  and  the  material  facts  with  regard  to  provisions  of 
the  constitution  as  therein  stated,  was  not  disputed.  The  only  ques- 
tions of  fact  arise  out  of  the  action  of  the  association  at  its  regular 
meeting  in  the  city  of  Austin  on  April  19,  1907.  We  adopt  the  find- 
ing of  the  trial  court  that  at  the  date  of  said  meeting  the  following 
were  the  officers  of  the  association: 

Mrs.  Anson  Jones,  president;  Mrs.  Rebecca  J.  Fisher,  first  vice- 
president;  Mrs.  Wharton  Bates,  second  vice-president;  Mrs.  Nannie 
H.  Skinner,  third  vice-president;  Mrs.  Edward  K.  Lewis',  fourth  vice- 
president;  Mrs.  Stephen  H.  Darden,  fifth  vice-president;  Mrs.  Nettie 
Houston  Bringhurst,  historian;  Mrs.  Chas.  H.  Milby,  secretary-gen- 
eral; Miss  Belle  Fenn,  treasurer. 

Committee  Executive:  Mrs.  Marie  B.  Urwitz,  Mrs.  J.  J.  Mc- 
Keever,  Jr.,  Mrs.  Cornelia  Branch  Stone,  Mrs.  Charles  Milby,  Mrs. 
Walter  Gresham,  Miss  Emma  K.  Burleson,  Mrs.  M.  Wheeler,  Mrs. 
Jas.  B.  Dibrell,  Mrs.  Cone  Johnson. 

And  that,  under  the  constitution,  these  officers  held  office  until  the 
succeeding  regular  meeting  in  1908,  the  constitution  providing  for 
the  election  of  officers  biennially,  which  course  has  been  followed 
since  the  creation  of  the  corporation.  This  conclusion  of  the  trial 
court  is  not  challenged  by  appellants  in  their  brief. 

This  meeting  seems  to  have  adjourned  in  a  most  unseemly  row, 
precipitated  by  the  unauthorized  action  of  the  first  vice-president, 
who  not  feeling  physically  able  to  preside  over  the  proceedings  of 
the  meeting  and  instead  of  yielding  the  gavel  to  the  second  vice- 
president,  who  had  the  undoubted  right  to  preside  in  such  case, 
undertook,  in  the  face  of  the  constitution,  to  substitute  another  per- 
son as  such  presiding  officer  in  her  stead.  The  president  of  the 
association  was  not  present,  and,  in  such  case,  it  was  the  duty  and 
the  right,   under  the  constitution,   of  the  several   vice-presidents   to 
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preside  in  their  numerical  order  from  first  to  fifth.  The  second  vice- 
president  was  present  and  claimed  the  right  to  preside,  if  the  first 
vice-president  did  not  choose  to  do  so,  and  in  this  right  she  was 
seconded  by  quite  a  number  of  the  members.  After  a  tumultuous 
session  in  the  forenoon  under  the  presidency  of  the  first  vice-presi- 
dent, for  a  part  of  the  time  and  at  other  times  of  the  substitute 
appointed  by  her,  many  members  protesting  and  claiming  that  the 
second  vice-president  should  preside  if  the  first  vice-president  did 
not  choose  or  was  not  able  to  do  so,  the  meeting  took  a  recess  until 
two  o'clock  p.  m.  At  this  hour  the  second  vice-president  called  the 
meeting  to  order,  but  the  first  vice-president  immediately  appeared, 
took  the  gavel  and  turned  it  over  to  her  substitute.  The  second 
vice-president,  seconded  by  many  members,  but  less  than  a  majority, 
still  protested  and  still  insisted  upon  the  right  of  the  second  vice- 
president  to  preside  and  their  right  to  have  her  preside,  and  under- 
took to  appeal  from  the  ruling  of  the  chair,  to  no  avail.  There  en- 
sued great  confusion.  The  trial  court  finds,  and  the  finding  is  sup- 
ported by  the  evidence,  although  there  is  much  evidence  to  the  con- 
trary, that  the  first  vice-president,  who  had  at  all  times  been  in  the 
hall,  then  assumed  the  chair,  when  some  members  offered  a  motion 
to  adjourn  sine  die.  The  motion  was  duly  seconded,  and  was  regu- 
larly put  to  the  association  and  adopted,  a  majority  of  the  members 
voting  in  the  affirmative.  The  first  vice-president  declared  the  mo- 
tion carried  and  the  association  adjourned  sine  die.  There  was  no 
division  called  for  and  no  appeal  from  the  decision  of  the  chair 
declaring  the  motion  carried.  There  is  much  contradiction  of  the 
testimony  on  this  point,  but  there  was  sufficient  evidence  to  support 
the  findings  of  the  trial  court,  several  of  the  witnesses  testifying  very 
positively  in  accordance  with  such  findings,  while  others  testified  that 
the  whole  proceeding  was  under  control  of  the  unauthorized  sub- 
stitute of  the  first  vice-president.  In  such  state  of  the  evidence  this 
court  is  not   authorized   to   disturb   the   finding   of   the   trial    court. 

After  such  adjournment  the  first  vice-president,  together  with 
a  majority  of  the  members  left  the  hall,  whereupon  the  second  vice- 
president  and  those  supporting  her  remained.  She  assumed  the  chair 
and  the  meeting  thus  organized  proceeded  to  do  business,  finally 
electing  a  full  corps  of  officers,  the  executive  committee  being  the 
persons  named  as  defendants  in  this  suit.  In  1908,  adopting  the 
findings  of  the  trial  court,  the  annual  meeting  of  the  organization 
was  held  at  San  Antonio  under  the  call  of  the  first  vice-president 
aforesaid,  who,  upon  the  death  of  the  president  in  the  meantime, 
assumed  the  office  of  acting  president.  At  this  meeting  there  was 
a  full  election  of  officers,  the  first  vice-president  being  elected  presi- 
dent with  a  string  of  five  vice-presidents,  historian,  a  secretary-gen- 
eral, a  treasurer  and  nine  members  of  the  executive  committee,  being 
the  same  persons  claimed  by  appellee  in  its  petition  to  constitute 
its  officers.  In  April,  1908,  as  the  trial  court  finds,  those  members 
of  the  organization  .who  constituted  the  minority,  and  who  remained 
in  the  hall  at  the  Austin  meeting,  after  jneeting  had  been  declared 
adjourned  by  the  first  vice-president,  met  at  Beaumont,  presided 
over  by  the  first  vice-president  elected  by  them,  after  such  adjourn- 
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ment.  Both  of  these  branches  of  the  association  had  elected  the 
same  person  as  president,  who  had  died,  after  the  split.  At  this 
meeting  at  Beaumont  a  full  set  of  officers  was  elected,  consisting 
of  a  president,  who  was  the  second  vice-president  ,at  the  Austin  meet- 
ing, a  full  corps  of  vice-presidents  and  all  the  officers,  including  an 
executive  committee,  who  are  the  persons  named  as  defendants  in 
this  suit. 

There  was  thus  two  separate  and  independent  organizations,  each 
claiming  to  be  the  only  genuine  one.  The  officers  elected  at  the  San 
Antonio  meeting  are  claimed  by  appellee  to  be  the  regular  officers  of 
the  corporation,  and  are  in  possession  of  the  several  offices  with  the 
perquisites  and  incidents  thereof,  including  the  books,  records  and 
other  property  of  the  corporation. 

We  adopt  the  finding  of  the  trial  court  to  the  effect  that  the  offi- 
cers elected  by  the  minority  of  the  members  at  the  Austin  meeting 
in  1907,  and  subsequently  at  the  Beaumont  meeting,  are  doing  and 
have  done  the  several  acts  charged  against  them  by  the  petition  in 
the  way  of  interference  with  the  management  and  control,  by  those 
claimed  by  appellee  to  be  its  regular  officers,  of  the  business  affairs 
and  property  of  the  corporation,  which  action  it  is  the  purpose  of  the 
suit  to  enjoin  and  restrain. 

Prior  to  the  bringing  of  this  suit  the  chairman  of  the  executive 
committee  (as  claimed  by  appellee)  by  correspondence  with  the  other 
members  of  the  committee,  except  two  of  them,  one  of  whom  was 
ill  and  the  other  absent,  procured  the  authority  of  each  to  institute 
this  suit  in  the  name  of  the  corporation,  but  there  was  no  regular 
meeting  of  such  committee  for  that  purpose,  until  after  the  suit  was 
filed.  Subsequently  there  was  a  regular  meeting  of  the  executive 
committee  which  ratified  the  institution  of  the  suit  and  the  form 
and  manner  in  which   it  was   brought. 

The  constitution  of  the  association  provides  that  the  vice-presidents 
6hall  preside  in  their  numerical  order  in  case  of  the  absence  of  the 
president  or  her  inability  to  act. 

By  their  first  assignment  of  error  appellants  challenge  the  action 
of  the  court  in  overruling  their  exceptions  to  the  jurisdiction  of  the 
court,  upon  the  grounds,  as  stated  in  the  several  propositions  under 
the  assignments,  first,  that  the  suit  not  having  been  authorized  by 
the  members  of  the  association  in  regular  meeting,  nor  by  the  action 
of  the  executive  committee  at  a  regular  session  thereof,  was  unau- 
thorized; second,  that  the  authority  for  bringing  the  suit  was  not 
stated  in  the  petition;  and  third,  that  in  so  far  as  the  subsequent  rati- 
fication of  the  institution  of  the  suit  by  the  executive  committee  at 
a  regular  meeting  thereof  is  concerned,  the  same  was  not  pleaded  and 
can  not  be  considered. 

As  to  the  second  ground  of  objection,  we  are  of  the  opinion  that 
in  this,  as  in  the  case  of  a  suit  by  any  other  private  corporation,  it 
is  not  necessary  to  allege  in  the  petition  that  the  suit  is  authorized 
by  the  board  of  directors  or  other  governing  body  of  the  corporation. 
Appellants  cite  no  authority  in  support  of  their  contention  to  the 
contrary. 

Passing  by  the  contention  that  the  suit  being  thus  shown  affirma- 
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tively  to  have  been  brought  without  authority  of  the  executive  com- 
mittee by  action  of  the  committee  at  a  regular  meeting  thereof,  but 
only  by  the  individual  action  of  the  members  authorizing  the  same, 
which,  under  the  authority  of  Fayette  v.  Krause,  31  Texas  Civ.  App., 
569,  may  be  well  taken  (see  also  3  Thompson,  Corp.,  sees.  3905- 
3908;  7  id.,  sec.  8476),  we  are  of  the  opinion  that  the  subsequent 
ratification  of  such  action  by  the  committee  at  a  regular  meeting  in 
proper  form,  operated  to  legalize  such  action  from  the  beginning. 
(Brown  v.  McConnell,  56  Texas,  232;  7  Words  &  Phrases,  title, 
"Ratification,"  and  cases  cited.)  This  is  not,  in  fact,  questioned  by 
appellants,  but  it  is  insisted  that  in  order  to  avail  of  such  ratifica- 
tion it  must  be  pleaded.  We  do  not  think  this  is  correct.  (16  Enc. 
PI.  &  Pr.,  p.  904,  and  cases  cited.) 

The  second  assignment  of  error  is  as  follows:  'The  court  erred 
in  holding  as  a  matter  of  law  that  this  suit,  which  was  really  a 
contest  over  the  offices  of  the  Daughters  of  the  Republic,  between 
the  members  of  said  organization,  was  properly  instituted  in  the 
name  of  the  corporation."  Under  this  assignment  the  proposition 
is  stated,  "A  bill  in  equity  for  an  injunction  seeking  to  restrain  those 
acting  and  claiming  to  be  officers  or  directors  of  a  corporation,  which 
has  for  its  real  and  only  purpose  the  determination  of  the  right  to 
such   offices,   as  between   several   claimants,   can   not  be   maintained." 

With  this  question,  as  it  arises  upon  the  facts  of  the  present  case, 
we  have  had  much  difficulty.  The  following  cases  cited  by  appel- 
lants seem  to  tend  to  support  the  proposition  as  it  applies  to  this  case. 
Carmel  Gas  Co.  v.  Small,  47  N.  E.,  11;  Jenkins  v.  Baxter,  28  Atl., 
682 ;  Hughes  v.  Parker,  20  N.  H.,  58.  But  we  think  there  is  a  clear 
distinction  between  them  and  the  present  case.  The  rule  is  thus 
stated  in  5  Pomeroy's  Equity  Jurisprudence,  sec.  307:  "A  court  of 
equity  will  not  primarily  take  jurisdiction  to  determine  the  legality 
of  directors,  or  to  remove  a  director  who  is  in  possession  of  the 
office.  The  court  will  inquire  into  the  regularity  of  the  election  or 
the  right  of  the  person  to  the  office  only  when  the  question  arises 
incidentally  and  collaterally  in  a  suit  of  which  the  court  has  rightful 
jurisdiction  on  other  grounds."  We  think  the  facts  of  this  case 
bring  it  within  the  latter  clause.  Those  persons  chosen  as  officers 
at  the  San  Antonio  meeting  are  in  full  possession  of  their  respec- 
tive offices,  and  are  in  full  discharge  of  the  duties,  and  in  full  en- 
joyment of  the  privileges  thereof.  They  are  unquestionably  the 
de  facto  officers  of  the  association.  The  court  has  found  that  they 
are  the  de  jure  officers  as  well,  but  we  will  let  that  pass.  They 
have  no  need  to  sue  for  the  possession  of  their  respective  offices,  nor 
can  it  said  that  the  defendants  have  intruded  into  or  usurped  those 
offices,  so  as  to  authorize  a  quo  warranto  proceeding  under  the  stat- 
ute. They  are,  however,  by  their  acts  interfering  with  the  manage- 
ment of  the  business  affairs  of  the  corporation  to  its  manifest  detri- 
ment, and  in  such  a  manner  as  to  justify  an  appeal  to  the  equitable 
remedy  of  injunction  for  protection.  When,  in  answer  to  such  ap- 
peal, the  defendants  seek  to  justify  their  acts  by  their  claim  that 
they  have  legal  right  to  do  what  they  are  doing,  as  officers  of  the 
association,   this   issue   must   be   determined,    and    the   court,    having 
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acquired  jurisdiction  to  interfere  by  way  of  injunction  to  protect 
the  interest  of  the  corporation,  may,  as  incidental  to  that,  determine 
whether  defendants  have  the  right  as  officers  of  the  corporation  to 
do  what  they  are  doing.  The  corporation  has  an  interest  in  the 
subject  entirely  independent  of  the  individual  rights  of  the  rival 
claimants  of  the  offices,  that  is,  the  right  that  its  business  be  not 
obstructed,  but  be  carried  on  in  accordance  with  the  purposes  of  its 
charter,  and  can  not  be  required  to  Bubmit  to  this  state  of  confu- 
sion in  its  business  affairs  until  the  matter  of  who  constitute  de  jure 
its  officers  can  be  settled  in  a  private  litigation  between  them.  These 
views  are,  we  think,  sustained  by  authority.  (Chicago  Macaroni 
Mfg.  Co.  v.  Boggiano,  67  N.  E.,  17;  Johnston  v.  Jones,  23  N.  J. 
Eq.,  216.)  The  second  assignment  of  error  and  the  several  propo- 
sitions thereunder  are  overruled. 

There  is  no  merit  in  the  third  assignment  of  error,  which,  with 
the  several  propositions  thereunder,  is  overruled. 

The  fourth  assignment  of  error  challenges  the  conclusion  of  fact 
of  the  trial  court  that  the  first  vice-president  was  at  any  time  in 
charge  of  the  annual  meeting  at  Austin  in  1907.  The  fifth  assign- 
ment assails  the  judgment  as  contrary  to  and  unauthorized  by  the 
evidence,  and  also  the  conclusion  of  law  of  the  trial  court.  The 
ground  of  objection  urged  is,  that  the  court  concluded  as  a  matter 
of  law  that  the  appointment  by  the  first  vice-president  of  a  substitute 
to  preside  over  the  meeting  was  void,  and  that  any  business  done 
while  she  was  so  presiding  was  null  and  void,  and  the  great  weight 
and  preponderance  of  the  evidence  shows  that  if  the  second  vice- 
president  was  not  presiding  at  the  time  of  the  attempted  adjourn- 
ment, the  said  substitute  was  so  presiding  or  attempting  to  preside 
at  that  time.  These  two  assignments  with  the  propositions  there- 
under present  the  question  of  the  legality  of  the  adjournment  of 
the  meeting  at  Austin,  immediately  after  the  meeting  reconvened 
after  noon. 

If  it  were  true,  as  stated  by  appellants,  that  the  finding  of  fact 
referred  to  by  the  trial  court  was  against  the  great  weight  and 
preponderance  of  the  evidence,  we  would  probably  be  thereby  author- 
ized to  set  aside  such  finding,  and  substitute  our  own,  but  we  do  not 
agree  that  the  finding  is  of  this  character.  All  of  the  findings  of 
fact  of  the  trial  court  with  regard  to  what  occurred  at  the  meeting 
in  question  appear  to  us  to  be  well  supported  by  the  testimony  of 
witnesses,  especially  as  to  the  fact  that  the  first  vice-president  was 
presiding  over  the  meeting,  in  person,  when  the  motion  to  adjourn 
was  made;  that  she  herself  put  the  motion,  declared  the  result  and 
in  accordance  with  the  sense  of  the  majority  then  present  declared 
the  meeting  adjourned  sine  die.  Appellants  seek  to  avoid  the  effect 
of  this  evidence  by  the  contention  that  after  the  first  vice-president 
had  declared  her  inability  to  preside,  and  had  installed  her  substitute, 
she  forfeited  her  right  to  further  preside  at  the  meeting.  To  this 
we  can  not  agree,  and  it  appears  from  all  of  the  testimony  that  this 
was  not  the  opinion  of  the  second  vice-president  and  those  acting 
with  her  in  resisting  the  arbitrary  and  unwarranted  conduct  of  the 
first  vice-president.    This  testimony  shows  that  only  the  right  of  the 
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substitute  to  preside  was  resisted,  and  that  whenever  she  was  ousted 
and  the  first  vice-president  appeared,  her  right  to  preside  was  im- 
mediately conceded.  It  may  be,  as  contended  by  appellants,  that  the 
first  vice-president  was  only  intent,  not  upon  presiding  herself,  but 
in  compelling  submission  to  her  desire  that  the  person  chosen  by 
her  and  not  the  one  named  by  the  constitution  should  preside  in  her 
stead,  but  amid  all  the  bewildering  confusion  the  fact  stands  out,  as 
found  by  the  court  and  well  supported  by  the  evidence,  that  the 
first  vice-president  was  in  the  chair,  gavel  in  hand,  when  the  motion 
to  adjourn  sine  die  was  made;  that  the  motion  was  regularly  made 
and  put  by  her  to  the  members;  that  a  viva  voce  vote  was  taken 
thereon,  and  that  the  first  vice-president  declared  that  the  result  was 
in  favor  of  such  adjournment,  and  thereupon  declared  the  meeting 
adjourned  sine  die,  there  being  no  call  for  a  division  and  no  appeal 
from  the  ruling  of  the  chair.  This  finding  is  absolutely  conclusive 
of  the  legality  of  the  adjournment,  unless  we  concede  appellants'  con- 
tention that  the  first  vice-president,  after  having  once  installed  her 
substitute,  had  no  right  thereafter  to  return  to  the  chair  and  resume 
her  authority.  In  this  we  think  appellants  are  clearly  wrong.  And 
it  is  not  to  be  forgotten  that  the  first  vice-president  had  with  her 
a  majority  of  the  members  present  at  the  meeting.  We  do  not  mean 
by  this  that  a  majority,  no  matter  how  large,  could  deprive  the 
minority  of  their  constitutional  right  to  have  the  second  vice-presi- 
dent preside,  in  case  of  the  absence  or  inability  of  the  first  vice- 
president,  but  they  had  the  right  to  adjourn  the  meeting,  provided 
it  was  done  in  a  proper  manner. 

The  first  vice-president  in  her  testimony  naively  stated  that  she 
thought  the  circumstances  justified  her  in  setting  aside  the  provi- 
sion of  the  constitution  in  question.  In  this  she  was  greatly  in 
error,  and  the  minority  had  a  perfect  right  to  resist  her  unlawful 
action,  but  this  does  not  affect  the  essential  fact  that,  at  least,  and 
in  an  entirely  constitutional  way,  the  meeting  was  adjourned  sine 
die,  which  settles  the  question  of  who  are  the  de  jure  officers  of  the 
association,  in  favor  of  appellees'  contention. 

The  fourth  and  fifth  assignments  of  error  must  be  overruled,  with 
the  several  propositions  thereunder. 

The  other  assignments  of  error  do  not  require  further  discussion, 
but  are  severally  overruled. 

We  find  no  error  in  the  judgment  and  it,  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  T.  Moss  et  al.  v.  Dock  Warren  et  al. 

Decided  November  27,  1909. 

1. Retail  Liquor  Dealer — Application  for  License — Amendment. 

A  license  issued  to  a  retail  liquor  dealer  will  not  be  held  void  because 
the  county  judge  issuing  the  same  permitted  the  applicant  to  amend  his 
application  on  the  dav  the  license  was  issued  by  inserting  a  necessary  statutory 
averment  in  the  application,  nor  by  the  failure  of  the  county  judge  to  give 
ten  days  time  after  the  filing  of  the  amendment  to  parties  desiring  to  contest 
the  application. 
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An  application  for  license  as  a  retail  liquor  dealer  should  be  heard  and 
acted  upon  by  the  county  judge  in  vacation,  and  not  by  the  judge  when  sitting 
as  a  court. 


S. — Same— number  of  Penults — Statute  Construed. 

Section  9j  of  the  Act  of  April  17,  1909,  (Gen.  Laws,  1909,  page  801)  only 
restricts  the  number  of  permits  to  liquor  dealers  to  one  for  every  500  inhabit- 
ants when  not  more  than  that  number  of  persons  were  engaged  in  such 
business  in  a  given  city,  town  or  justice  precinct  on  February  20,  1909;  and 
there  is  nothing  in  the  law  which  requires  that  the  issuance  of  permits,  up  to 
the  number  of  persons  engaged  in  such  business  on  February  20,  1909,  can 
only  be  made  to  the  persons  who  were  engaged  in  such  business  on  said  date; 
but  it  is  provided  that  if  the  number  of  applications  exceed  the  number  of 
persons  engaged  in  such  business  on  February  20,  1909,  preference  should  be 
given  to  those  who  apply  for  license  to  do  business  at  the  places  and  locations 
where  such  business  had  been  previously  conducted. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Adams  &  Huggins,  for  appellants. — Such  a  petition  as  required 
by  law  for  license  as  a  retail  liquor  dealer  must  be  on  file  with  the 
county  judge  for  not  less  than  ten  nor  more  than  twenty  days  before 
said  petition  is  heard,  and  a  judgment  based  on  a  petition,  though 
containing  the  requisites  prescribed  by  law,  which  has  not  been  on 
file  for  the  time  required  by  law,  is  void.  State  v.  Seibert,  71  S. 
W.,  95;  Horan  v.  Wahrenberger,  9  Texas,  313,  314;  Bohl  and  Brown 
v.  Brown,  2  W.  4  W,  C.  C,  paragraphs  539,  541. 

The  County  Court  is  without  jurisdiction  to  hear  a  petition  for 
license  as  a  retail  liquor  dealer  at  a  special  term  of  said  County 
Court,  and  a  judgment  rendered  at  such  a  'term  is  void.  Ex  parte 
Cole,  51  Texas  Crim.  App.,  166;  State  ex  rel.  Tucker  v.  Mitchell, 
105    S.   W.,   655. 

J.  B.  Bisland,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  appeal  is  from  an  order 
of  the  district  judge  for  the  First  Judicial  District,  made  in  cham- 
bers, refusing  to  grant  an  injunction  restraining  appellee  Dock  War- 
ren from  pursuing  the  occupation  of  a  retail  liquor  dealer  at  No. 
501  Front  Street,  in  the  city  of  Orange,  Texas.  Appellants,  who  filed 
the  petition  for  injunction,  are  legally  licensed  retail  liquor  dealers 
in  said  city  of  Orange  and  were  contestants  of  the  application  of 
Dock  Warren  for  license  as  retail  liquor  dealer.  They  now  seek  to 
have  appellee  Dock  Warren  enjoined  from  carrying  on  the  business 
of  a  retail  liquor  dealer  on  the  ground  that  he  is  not  legally  licensed 
as  such  dealer. 

The  petition  alleges  that  a  petition  for  license  was  filed  by  said 
Warren  with  the  county  judge  of  Orange  County  on  August  16, 
1909,  and  that  upon  a  hearing  of  said  petition  on  August  27,  1909, 
it  was  granted  by  the  county  judge  and  license  was  issued  to  said 
Warren.    This  license  is  alleged  to  be  void  for  the  following  reasons: 

First:     Because  the  petition  filed  by  Warren   on   August   16   did 
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not  contain  the  necessary  allegation,  "that  he  had  not  had  his  li- 
cense as  a  liquor  dealer  revoked  or  forfeited  within  the  next  pre- 
ceding five  years,"  and  for  that  reason  the  order  granting  such 
license  was  void. 

Second:  That  the  petition  was  not  granted  at  a  tegular  term  of 
the  County  Court,  and  therefore  the  order  of  the  judge  granting 
same  was  void. 

Third:  That  the  permit  of  the  Comptroller,  upon  which  the  order 
of  the  county  judge  granting  said  license  was  based,  was  void  be- 
cause the  number  of  permits  issued  by  said  Comptroller  prior  to 
the  issuance  of  the  permit  to  Warren  was  in  excess  of  one  for  each 
500  inhabitants  of  said  city,  and  Warren  was  not  engaged  in  such 
business  in  said  city  on  February  20,  1909,  and  therefore  the  order 
of  the  county  judge  granting  said  license  was  void. 

We  think  none  of  these  objections  to  the  order  of  the  county  judge 
granting  the  petition  of  appellee  Dock  Warren  for  license  as  retail 
liquor  dealer  rendered  such  order  and  the  license  issued  thereunder 
void.  The  petition  for  injunction  alleges  that  appellee's  petition  for 
license  did  not  contain  the  necessary  allegation,  "That  he  had  had 
no  license  as  a  retail  liquor  dealer  revoked  or  forfeited  within  five 
years  next  before  the  filing  of  his  petition."  The  exhibit  attached 
to  said  petition  and  made  a  part  thereof,  and  which  purports  to  be 
a  copy  of  appellee's  original  petition  for  a  license,  contains  the  above 
quoted  allegation,  and  the  notice  issued  on  the  day  that  appellee's 
original  petition  was  filed  recites  that  said  petition  contains  such 
allegation,  but  appellants  allege  in  their  petition  that  the  original 
petition  filed  by  appellee  was  amended  by  permission  of  the  county 
judge  on  the  day  the  application  was  heard  and  said  above  quoted 
allegation  was  then  inserted  therein  for  the  first  time. 

We  see  no  reason  for  holding  that  the  county  judge  was  unau- 
thorized to  permit  this  amendment,  as  alleged  by  the  appellants, 
and  the  failure  of  the  county  judge  to  grant  appellants,  who  were 
contesting  said  application,  ten  days'  time  after  the  filing  of  said 
amendment  would  not  render  the  order  granting  said  application 
void.  Under  the  former  statute  regulating  the  issuance  of  license 
to  liquor  dealers  it  was  held  in  the  case  of  Castellano  v.  Marks,  37 
Texas  Civ.  App.,  273,  that  the  failure  to  include  in  the  application 
all  of  the  statutory  requirements  did  not  render  a  license  issued 
thereon  void.  We  think  this  holding  is  sound  and  is  conclusive  of 
the  question  above  discussed. 

Section  10  of  the  Act  of  the  Thirty-first  Legislature,  approved 
April  17,  1909,  and  under  which  the  license  to  appellee  Warren  was 
granted,  provides  that  any  person  desiring  to  procure  a  license  as 
a  retail  liquor  dealer  may  either  "in  term  time  or  vacation"  file  his 
petition  with  the  county  judge  of  the  county  in  which  he  desires 
to  pursue  such  occupation,  and  that  "upon  the  filing  of  such  peti- 
tion the  county  judge  shall  set  the  same  for  hearing  at  a  time  not 
less  than  ten  or  more  than  twenty  days  from  the  filing  of  the  same, 
and  if  upon  a  trial  or  hearing  thereof  he  finds  the  facts  stated  in 
said  petition  are  true  and  that  the  same  is  accompanied  by  the 
(Comptroller's)    permit  aforesaid,   he  shall  grant   a   license  such   as 
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prayed  for.  .  .  ."  This  Act  by  the  express  terms  "above  quoted 
requires  the  county  judge  to  pass  on  such  application  in  vacation, 
and  expressly  negatives  the  idea  that  the  application  can  only  be 
heard  by  the  county  judge  when  sitting  as  a  court  at  a  time  fixed 
by  law  for  holding  a  regular  term  of  the  County  Court  for  the 
county  in  which  the  application  is  filed.  It  follows  from  this  lan- 
guage of  the  statute  that  appellants'  objection  to  the  order  on  the 
ground  that  it  was  not  made  at  a  regular  term  of  the  County  Court 
of  Orange  County  is  without  merit. 

The  third  objection  to  the  order  granting  the  license  is,  we  think, 
equally  untenable.  The  petition  for  injunction  does  not  allege  that 
the  Comptroller  had,  prior  to  the  time  he  issued  to  appellee  the  per- 
mit to  apply  for  a  license,  issued  permits  to  as  many  persons  as 
were  engaged  in  the  retail  liquor  business  in  the  city  of  Orange 
on  February  20,  1909,  but  on  the  contrary,  it  is  alleged  that  eighteen 
persons  were  engaged  in  said  business  in  the  city  of  Orange  on  the 
date  named,  and  that  permits  for  only  sixteen  persons  had  been  is- 
sued under  the  provisions  of  the  Act  of  the  Legislature  before  men- 
tioned. 

Section  9j  of  this  Act  only  restricts  the  number  of  permits  to  one 
for  every  500  inhabitants  when  not  more  than  that  number  of  per- 
sons were  engaged  in  such  business  on  February  20,  1909,  and  there 
is  nothing  in  the  law  which  requires  that  the  issuance  of  permits  up 
to  the  number  of  persons  engaged  in  such  business  on  February  20, 
1909,  can  only  be  made  to  the  persons  who  were  engaged  in  such 
business  on  said  date,  but  it  is  provided  that  if  the  number  of  ap- 
plications exceed  the  number  of  persons  engaged  in  such  business  on 
February  20,  1909,  preference  should  be  given  (not  to  the  persons 
who  were  engaged  in  the  business  on  February  20,  1909,  but)  to 
those  persons  who  apply  for  license  to  do  business  at  the  places  and 
locations  where  such  business  had  been  previously  conducted. 

The  order  of  the  county  judge  granting  appellee's  petition  not 
being  void  upon  any  of  the  grounds  stated  in  appellants'  petition, 
and  the  license  issued  thereunder  being  regular  in  form,  the  trial 
judge  properly  refused  to  grant  the  injunction  prayed  for  by  appel- 
lants, and  his  order  refusing  to  grant  same  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Pecos  &  Northern  Texas  Railway  Company  v.  J.  C.  Womble. 

Decided  November  27,  1909. 

County  Court — Jurisdiction — Amount  in  Controversy. 

Where  it  appeared  from  plaintiff's  petition  that  the  damages  claimed  to 
a  shipment  of  cattle,  plus  the  interest  thereon  at  the  legal  rate,  the  interest 
being  recoverable  only  as  damages,  exceeded  the  sum  of  one  thousand  dollars, 
an  appeal  from  a  judgment  of  a  County  Court  will  be  dismissed  for  the  want  of 
jurisdiction  in  said  court. 

Vol  LVIII  Civil— 3. 
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Appeal  from  the  County  Court  of  Deaf  Smith  County.  Tried  be- 
low before  Hon.  W.  H.  Russell. 

Madden,  Trulove  &  Kimbrough,  for  appellant. — The  trial  court 
erred  in  assuming  and  entertaining  jurisdiction  over  this  cause  and 
rendering  judgment  herein,  because  at  the  time  of  the  trial  of  said 
cause  the  matter  in  controversy,  as  shown  by  plaintiff's  original  peti- 
tion in  said  cause  on  December  24,  1907,  on  which  petition  said  cause 
was  tried,  exceeded  the  sum  of  $1,000,  exclusive  of  interest,  there  be- 
ing no  interest  recoverable  as  such,  but  as  a  part  of  damages  sought. 
Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Fromme,  84  S.  W.,  1054 ;  Schulz  v.  Tess- 
man,  92  Texas,  488 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Everett,  95  S.  W., 
1085;  Baker  v.  Smelser,  88  Texas,  26;  Texas  &  P.  Ry.  v.  Smissen,  73 
S.  W.,  42 ;  Pecos  &  N.  T.  Ry.  Co.  v.  Faulkner,  118  S.  W.,  747. 

No  brief  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  in  the  County 
Court  of  Deaf  Smith  County  by  appellee  on  December  24,  1907,  to  re- 
cover alleged  damages  to  one  hundred  and  twenty  head  of  cattle,  ship- 
ped by  him  to  Kansas  City,  Missouri.  It  was  alleged  that  on  the  16th 
da}r  of  October,  1906,  the  cars  were  ordered  for  the  shipment,  and  that 
appellant  promised  to  furnish  them  on  the  10th.  of  November  fol- 
lowing; that  on  the  evening  of  the  9th  of  November,  1906,  the  plain- 
tiff placed  his  cattle  in  the  pens  for  shipment,  but  that  the  defendant 
company  did  not  furnish  the  necessary  cars  until  on  the  28th  day  of 
that  month;  that  said  delay  was  unreasonable  and  resulted  }n  damage 
to  the  plaintiff,  which  he  thus  states:  "On  account  of  expenses  in- 
curred in  caring  for  and  keeping  said  cattle,  in  the  sum  of  one  hundred 
dollars,  which  said  expenses  were  pasturage  and  feed  to  the  amount 
of  eighty-five  dollars,  and  fifteen  dollars  for  time  in  looking  after  and 
herding  said  cattle,  all  of  which  plaintiff  alleges  to  have  been  necessary 
on  account  of  having  to  hold  said  cattle  for  shipment.  Plaintiff  fur- 
ther alleges  that  on  account  of  said  delay  in  furnishing  cars,  his  cat- 
tle lost  in  weight  and  depreciated  in  value,  all  of  which  damages 
amounted  to  the  aggregate  sum  of  nine  hundred  and  eighty-seven  dol- 
lars and.  forty-three  cents,  and  plaintiff  prays  for  judgment  in  the 
said  sum  of  nine  hundred  and  eighty-seven  dollars  and  forty-<three 
cents,  with  interest  thereon  at  the  legal  rate,  and  all  costs  of  suit." 
The  trial,  which  was  on  October  13,  1908,  resulted  in  a  verdict  and 
judgment  in  appellee's  favor  for  five  hundred  and  fifty  dollars,  and 
appellant  has  duly  prosecuted  an  appeal. 

Without  reference  to  the  assignments  of  error  presented,  we  find 
that  the  judgment  must  be  reversed  and  the  cause  dismissed  for  want 
of  jurisdiction  in  the  County  Court.  From  appellee's  petition  it  is 
manifest  that  the  damages  to  the  caittle  claimed,  nine  hundred  and 
eighty-seven  dollars  and  forty-three  cents  plus  the  interest  thereon  at 
the  legal  rate,  which  was  recoverable  in  the  way  of  damages  only,  ex- 
ceeds the  sum  of  one  thousand  dollars,  the  limit  of  the  County  Court's 
jurisdiction.  The  case  in  all  material  respects  is  controlled  hv  the 
cases  of  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Fromme,  98  Texas,  459;  Schulz 
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v.  Teesman  &  Bro.,  92  Texas,  488;  Baker  v.  Smelser,  88  Texas,  2<>; 
Texas  &  1\  Ry.  Co.  v.  Smissen,  31  Texas  Civ.  App.,  549;  Pecos  &  N. 
T.  Ry.  Co.  v.  Faulkner,  118  S.  W.,  747,  and  the  case  of  Ft.  Worth  & 
D.  C.  Ry.  Co.  v.  Everett,  95  S.  W.,  1085.  The  case  last  named  is  di- 
rectly in  point,  and  we  do  not  feel  that  we  can  add  to  whatt  has  been 
so  clearly  stated  in  the  cases  cited. 

For  the  reason  stated,  it  is  ordered  that  the  judgment  be  reversed 
and  the  cause  dismissed. 

Reversed  and  dismissed. 


Sophia  Beavers  et  al.  v.  J.  A.  Baker. 

Decided  November  27,  1909. 

1.— Trial — Agreement  as  to  Title. 

Where  the  plaintiff  and  the  defendant  claimed  title  to  the  land  in  con- 
troversy under  a  common  grantor,  an  agreement  on  the  trial  that  the  defendant 
had  acquired  by  purchase  from  the  grantor  the  property  described  in  the  deed 
to  her,  should  not  be  so  construed  as  to  require  a  peremptory  instruction  in 
favor  of  the  defendant  when  said  agreement  was  evidently  not  intended  to 
eliminate  plaintiff's  contention  that  he  was  an  innocent  purchaser  without  notice 
of  defendant's  claim. 

2. — Vendor  and  Vendee — Prior  Vendee    If  1  stake  in  Description. 

The  title  of  a  bona  fide  purchaser  of  land  for  value  without  notice  is  not 
affected  by  a  claim  of  a  prior  purchaser  of  the  same  land  from  the  same 
grantor,  arising  because  of  an  error  in  the  description  in  the  deed  to  the 
prior  grantee. 

3. — Same — Case  Stated — Burden  of  Proof. 

A  town  lot  was  described  and  sold  by  reference  to  a  Certain  plat  or  map 
of  the  town;  an  adjacent  lot  was  described  and  sold  by  reference  to  a  different 
plat  or  map  of  the  town;  the  two  maps  were  not  alike  and  the  description 
caused  a  conflict  between  the  two  lots.  In  a  suit  of  trespass  to  try  title  by 
the  second  grantee  against  the  first  grantee  for  the  conflict  between  their 
respective  lots,  held:  First,  whatever  right  the  first  grantee  might  have 
against  the  common  grantor  upon  the  ground  of  fraud  or  mistake,  it  could  not 
affect  the  rights  of  the  second  grantee  unless  he  had  notice  at  the  time  of  his 
purchase  of  the  fraud  or  mistake;  second,  under  the  circumstances  of  this 
case  the  second  grantee  held  the  legal  title  and  the  court  correctly  placed 
the  burden  of  proof  on  the  first  grantee  to  show  that  the  second  grantee  had 
notice  at  the  time  of  his  purchase  of  the  first  grantee's  equity. 

4. — Same — Partial  Payment  of  Purchase  Money — Bona  Pide  Purchase — Equity. 

One  setting  up  the  equity  of  a  bona  fide  purchase  of  land  without  notice 
of  a  prior  title  can  be  protected  to  the  extent  only  of  his  payment  of  the 
purchase  money  and  so  much  thereof  as  may  be  evidenced  by  negotiable  promis- 
sory notes.  Upon  proper  pleading  and  proof  equity  would  adjust  the  respective 
rights  of  the  parties. 

5. — Bona  Pide  Purchaser — negotiable  Note. 

The  execution  of  negotiable  promissory  notes  for  the  purchase  money 
of  land  is  equivalent  to  the  payment  of  the  money  so  far  as  constituting  the 
purchaser  a  bona  fide  purchaser  for  value,  is  concerned. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Irby  Dunklin. 
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Martin  &  Smith,  for  appellants. — We  respectfully  submit  that  the 
agreement  referred  to  effectually  cuts  off  appellee  Baker's  chance  of 
recovery  in  this  case,  plaintiff  having  only  paid  $15  and  agreed  to  pay 
$385  more  at  the  rate  of  $5  per  month,  and  bought  for  this  sum  a  lot 
shown  by  his  deed  fifty  by  one  hundred  feet  in  size,  and  that  he  has 
over  sixty  feet  of  the  front  end  of  this  lot  still  free  from  all  claims  of 
appellants,  the  testimony  showing  only  thirty  feet  of  the  rear  end 
of  the  land  described  in  his  deed  as  being  the  land  in  controversy. 
The  testimony  also  shows  other  facts  as  potent  as  this  as  contradicting 
any  claim  he  might  have  as  an  innocent  purchaser  for  value  without 
notice.  Evans  v.  Templeton,  6  S.  W.,  843,  69  Texas,  375;  Grand 
Fraternity  v.  Melton,  102  Texas,  399 ;  Lunn  v.  Scarborough,  35  S.  W., 
508;  TJrambula  v.  Sullivan,  80  Texas,  615;  Watkins  v.  Edwards,  23 
Texas,  448;  Rogers  v.  Pettus,  80  Texas,  425. 

Where  one  purchases  land  partly  for  cash  and  partly  on  credit,  he 
is  only  an  innocent  purchaser  to  the  extent  that  the  proportion  the 
cash  payment  bears  to  the  credit  portion  of  the  price,  and  if  there  is 
enough  of  the  land  to  which  no  prior  claim  is  urged  to  compensate 
him  for  the  cash  paid,  as  between  him  and  a  claimant  claiming  under 
a  prior  conveyance  to  him  of  less  than- one-half,  or  i#ther  of  less  than 
the  proportion  represented  by  the  credit  price,  the  one  asserting  right 
under  a  subsequent  conveyance  is,  as  a  matter  of  law,  not  an  innocent 
purchaser  for  value.    Evans  v.  Templeton,  6  S.  W.,  843. 

The  burden  of  one  claiming  under  subsequent  rights  as  against  one 
claiming  under  a  right  acquired  prior  thereto,  is  on  the  one  claiming 
under  rights  that  are  later  in  point  of  time.  Watkins  v.  Edwards,  23 
Texas,  448,  states  the  rule  that  the  burden  is  on  the  one  claiming 
under  the  last  right  to  show  these  facts;  and  the  same  doctrine  is  af- 
firmed in  23  Texas,  528  and  573;  25  Texas,  275;  26  Texas,  262  and 
332;  34  Texas,  451;  36  Texas,  669;  37  Texas,  63;  39  Texas,  42  and 
599;  44  Texas,  263;  48  Texas,  75;  56  Texas,  267,  and  other  Texas 
cases. 

Capps,  Cantey,  Hanger  &  Short,  for  appellees. — The  title  to  land 
of  a  bona  fide  purchaser  for  value  without  notice  is  not  affected  by  any 
claim  of  a  prior  purchaser  from  same  grantor,  arising  because  of  error 
in  the  description  in  deed  to  prior  grantee,  due  either  to  fraud  of 
grantor  or  mutual  mistake  of  grantor  and  prior  grantee,  hence,  a  per- 
emptory instruction  to  find  for  appellant  was  properly  refused.  Far- 
ley v.  Deslonde,  69  Texas,  461;  Garrison  v.  Crowell,  67  Texas,  628; 
Flanagan  v.  Oberthie,  50  Texas,  379;  Ranney  v.  Hogan,  1  Posey,  257; 
Hill  v.  Moore,  62  Texas,  613;  Brook  v.  Moreland,  32  Texas,  384; 
Pierson  v.  Tom,  1  Texas,  584. 

Execution  of  a  negotiable  note  is  as  effectual  as  payment  of  same 
amount  in  cash  to  show  purchase  for  value.  Tillman  v.  Heller,  78 
Texas,  597;  Watkins  v.  Sproull,  28  S.  W.,  356;  Cameron  v.  Romele, 
53  Texas,  238;  Dodd  v.  Gaines,  82  Texas,  429. 

The  title  to  land  of  a  bona  fide  purchaser  for  value  without  notice 
is  not  affected  by  any  claim  of  a  prior  purchaser  from  same  grantor 
arising  because  of  error  in  description  in  deed  to  prior  grantee,  due 
either  to  fraud  of  grantor  or  mutual  mistake  of  grantor  and  prior 
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grantee ;  hence  said  special  charges  Nos.  1,  2  and  3  asked  by  appellants 
were  properly  refused. 

A  party  asserting  an  equitable  claim  or  title  to  land  against  the 
holder  of  the  legal  title  has  the  burden  of  showing  notice  of  such 
equitable  claim  to  the  holder  of  the  legal  title,  or  such  facts  as  would 
put  an  ordinarily  prudent  person  upon  inquiry  that  would  lead,  if  pur- 
sued, to  a  discovery  of  such  equitable  claim;  hence,  the  court  did  not 
err  in  charging  the  jury  that  the  burden  of  proof  was  on  appellants  to 
show  that  appellee  Baker  was  not  an  innocent  purchaser  for  value 
without  notice.  Bogers  v.  Houston,  94  Texas,  403;  Baldwin  v.  Boot, 
90  Texas,  547;  Barnes  v.  Jamison,  24  Texas,  363. 

This  cause,  being  a  trespass  to  try  title  suit,  and  appellants  having 
specially  plead  their  defense  in  addition  to  the  statutory  plea  of  not 
guilty,  they  were  not  entitled  to  make  any  other  defense  than  as  plead, 
and  as  they  did  not  plead  that  the  map  they  bought  by  was  of  record, 
they  were  not  entitled  to  have  the  cause  submitted  to  the  jury  on  the 
theory  that  there  were  two  maps  of  the  North  Fort  Worth  Townsite 
Company  of  record.  Long  Manfg.  Co.  v.  Gray,  35  S.  W.,  34;  Shields 
v.  Hunt,  45  Texas,  424;  Custard  v.  Musgrove,  47  Texas,  217;  Bivers 
v.  Foote,  11  Texas,  662. 

CONNEB,  Chief  Justice. — On  September  21,  1906,  appellee  Baker 
instituted  this  suit  to  recover  all  of  lot  13  in  Block  59  of  the  citv  of 
North  Fort  Worth,  Texas,  "as  per  map  of  same  recorded  in  volume  63, 
pages  149-150,  of  the  deed  record  of  Tarrant  County."  Appellant 
Sophia  Beavers  owns  lot  6  immediately  west  of  said  lot  13,  and  as  part 
of  said  lot  6  had  fenced  about  thirty  feet,  as  appellee  alleges,  of  the 
west  end  of  said  lot  13,  and  hence  the  suit.  The  trial  resulted  in  a 
verdict  and  judgment  for  appellee,  of  which  appellants  complain. 

The  facts  substantially  are  that  the  city  of  North  Fort  Worth  was 
duly  incorporated  under  the  provisions  of  chapter  11,  title  18  of  the 
Be  vised  Civil  Statutes  of  Texas,  as  amended  in  chapter  131  of  the 
Acts  of  1897,  on  the  12th  day  of  November,  1902,  at  which  time  the 
proceedings,  together  with  a  plat  of  the  incorporated  territory,  includ- 
ing said  block  59,  was  duly  recorded  "in  Deed  Becord  of  Plate,  volume 
106,  pages  64,  65,  70  and  71,  Tarrant  County,  Texas."  The  plat  here 
referred  to  shows  that  lot  6  is  about  twice  the  depth  of  lot  13,  but 
fails  to  show  in  feet  the  exact  width  or  depth  of  either  lot,  and  it  also 
fails  to  show  that  there  was  any  alley  platted  between  the  lots.  There- 
after, on  the  29th  day  of  December,  1902,  the  North  Fort  Worth 
Townsite  Company  executed  a  lease  of  said  lot  6,  block  59,  to  J.  G. 
Beavers,  which,  among  other  things,  conferred  upon  Beavers  an  option 
of  purchase.  The  lot  in  the  lease  was  described  merely  as  "lot  6, 
block  59,  in  North  Fort  Worth,  according  to  the  plat  thereof  on  rec- 
ord in  the  office  of  the  clerk  of  the  County  Court  of  Tarrant  County, 
Texas."  It  was  formally  admitted  that  Sophia  Garbutt,  now  Sophia 
Beavers,  acquired  by  purchase  all  of  the  rights  and  interest  to  said 
lot  6  that  had  been  conferred  upon  J.  G.  Beavers  by  the  contract  above 
mentioned,  and  it  is  undisputed  that  later  she  exercised  the  option 
given  to  Beavers,  and  purchased  lot  6  from  the  North  Fort  Worth 
Townsite  Company,  receiving  deed  therefor  on  November  4,  1903,  the 


38  Texas  Civil  Appeals  Reports,  Vol.  58.      [November, 

deed,  however,  describing  the  lot  in  the  same  terms  as  it  was  de- 
scribed in  the  Beavers  contract,  viz.,  as  'lot  6  in  block  59  in  North 
Fort  Worth,  according  to  the  plat  thereof  on  record  in  the  office  of  the 
clerk  of  Tarrant  County,  Texas."  The  deed  was  duly  recorded  June 
9,  1906.  Beavers  testified,  without  contradiction,  that  at  the  time  of 
the  contract  with  him  for  the  purchase  of  lot  6,  the  agent  of  the 
townsite  company  exhibited  a  printed  map,  incorporated  in  the  record, 
which  shows  lot  6  to  have  a  depth  of  one  hundred  and  forty  feet,  and 
that  the  lines  of  the  lot  were  actually  so  pointed  out  to  him.  This 
printed  map  represents  block  59  substantially  the  same  as  the  map 
hereinbefore  referred  to,  except  that  the  printed  map  by  figures  de- 
notes that  lot  6  has  a  frontage  west  of  fifty  feet  with  parallel  lines 
extending  east  to  a  depth  of  one  hundred  and  forty  feet.  Sophia  Gar- 
butt  later,  and  prior  to  the  institution  of  this  suit,  intermarried  with 
said  J.  C.  Beavers,  and  both,  as  also  the  townsite  company,  are  parties 
herein. 

Appellee  Baker  claims  lot  13,  block  59,  by  virtue  of  a  deed  executed 
by  the  president  of  the  North  Fort  Worth  Townsite  Company  on  the 
16th  day  of  August,  1906,  and  recorded  on  the  18th  day  of  that 
month.  The  deed  recites  "the  consideration  of  four  hundred  dollars, 
payable  $15  in  cash,  and  a  promissory  note  providing  for  the  payment 
of  $5  per  month,  with  interest  at  the  rate  of  eight  percent  per  annum/' 
and  thus  describes  the  lot:  "Lot  13,  in  block  59,  of  the  town  of 
North  Fort  Worth,  as  per  map  or  plat  of  same  recorded  in  volume  63, 
page  149  of  the  deed  record  of  Tarrant  County,  Texas."  The  map 
referred  to  in  this  deed  is  one  that  was  made  and  duly  recorded  by 
the  "North  Fort  Worth  City  Company  of  Fort  Worth,  Texas,  by  N. 
Harding,  receiver,"  on  the  M  day  of  October,  1894,  and  shows  that 
lot  13  has  an  east  frontage  of  fifty  feet,  extending  back  about  ninety 
feet  to  an  alley,  and  that  lot  6  fronts  west  with  an  eastern  extension 
one  hundred  feet  to  the  same  alley,  the  width  of  the  alley  not  being 
shown.  It  is  undisputed  that  the  North  Fort  Worth  Townsite  Com- 
pany is  the  grantee  and  successor  of  the  North  Fort  Worth  City  Com- 
pany, and  the  authority  of  Harding,  as  receiver,  is  not  questioned. 

The  court  thus  submitted  the  issues: 

"Gentlemen  of  the  Jury :  If  from  the  evidence  yon  find  that  at  the 
time  the  written  contract  between  the  North  Fort  Worth  Townsite 
Company  and  J.  G.  Beavers  for  the  purchase  of  the  property  therein 
described  was  entered  into,  it  was  agreed  by  and  between  Mr.  Hop- 
kins, representing  said  company,  and  said  J.  G.  Beavers,  that  the  lot 
referred  to  in  said  contract  was  140  feet  in  depth;  and  if  you  further 
find  from  the  evidence  that  to  give  said  lot  that  depth  would  include 
the  property  in  controversy,  and  that  the  map  referred  to  in  said  con- 
tract showed  the  lot  to  be  of  that  depth,  or  that  at  the  time  plaintiff 
purchased  the  lot  described  in  his  deed  introduced  in  evidence  he  had 
notice  of  any  fact  which  would  have  put  a  person  of  ordinary  prudence 
upon  inquiry  that  would,  if  pursued,  have  led  to  a  discovery  of  said 
understanding  and  agreement  by  and  between  said  Hopkins  and  said 
Beavers,  if  you  find  there  was  such  an  agreement,  then  you  will  return 
a  verdict  in  favor  of  defendants,  J.  G.  Beavers  and  Sophia  Beavers,  as 
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against  their  co-defendant,  North  Fort  Worth  Townsite  Company,  and 
as  against  plaintiff. 

"The  burden  is  upon  the  defendants  to  sustain  by  a  preponderance 
of  the  evidence  the  affirmative  of  the  issues  submitted  to  you  in  fore- 
going portions  of  this  charge,  and  if  they  have  not  discharged  that 
burden  you  will  return  a  verdict  in  favor  of  the  plaintiff  for  the  prop- 
erty sued  for  and  described  in  his  petition,  and  also  in  favor  of  de- 
fendant, North  Fort  Worth  Townsite  Company,  on  the  cross-bill 
against  it  by  defendants,  J.  G.  Beavers  and  Sophia  Beavers. 

"You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses,  of 
the  weight  of  the  evidence  and  of  the  facts  proved." 

The  verdict  and  judgment  was  for  appelleg,  and  appellants  have  as- 
signed a  number  of  errors.  We  can  not  uphold  the  contention  that 
the  agreement  in  the  trial  to  the  effect  that  Sophia  Garbutt  by  pur- 
chase acquired  all  of  the  interest  in  lot  6  J.  H.  Beavers  had  at  the 
time  he  sold  to  her,  and  that  Mrs.  Garbutt  acquired  from  the  North 
Fort  Worth  Townsite  Company  the  property  described  in  the  deed  of 
the  company  to  her,  required  the  peremptory  instruction  requested  in 
appellants'  favor.  These  agreements  were  evidently  intended  to  only 
close  dispute  as  to  the  fact,  otherwise  undisputed  in  the  record,  that 
Mrs.  Garbutt  acquired  from  Beavers  all  of  the  interest  in  lot  6  he  had 
secured  by  virtue  of  his  contract  with  the  townsite  company,  and  all 
of  the  interest  the  company  conveyed  by  the  deed  to  her.  There  yet 
remained  the  question  of  whether,  as  against  appellee,  the  deed  in  fact 
conveyed  the  land  in  controversy,  and  if  so,  whether  appellee  had  no- 
tice thereof.  The  court  therefore  properly  rejected  the  peremptory  in- 
struction. 

Special  charges  numbers  one,  two  and  three  required  a  finding  for 
appellants  in  event  there  was  either  fraud  or  mutual  mistake  in  the 
descriptive  recitation  of  her  deed,  regardless  of  whether  appellee  had 
notice  thereof.  The  charges  were  therefore  properly  rejected  as  ig- 
noring this  issue. 

The  objection  to  the  exclusion  of  the  testimony  shown  in  bills  of 
exceptions  numbers  one,  two  and  three,  to  the  effect  that  at  the  time 
Beavers  6old  to  Mrs.  Garbutt,  he  represented  the  lot  to  have  a  depth 
of  one  hundred  and  forty  feet,  is  obviated  by  the  fact  that  it  is  agreed 
that  she  acquired  all  of  the  interest  held  by  Beavers,  and  the  court  in 
effect  so  assumed  in  his  charge.  The  charge  also  destroys  the  force 
of  the  further  suggestion  that  the  evidence  was  relevant  to  appellants' 
plea  for  a  correction  of  the  deed  to  Mrs.  Garbutt.  Whatever  the  right 
as  between  Mrs.  Garbutt  and  the  townsite  company,  it  could  not  affect 
appellee  unless  he  had  notice  at  the  time  of  his  purchase  of  the  fraud 
or  mistake,  and  'the  instruction  was  to  the  effect  that  appellants  were 
entitled  to  recover  if  appellee  had  such  notice. 

The  remaining  questions  present  more  difficulty,  perhaps.  In  the 
nimth  assignment  it  is  insisted  that  the  court's  charge  is  erroneous  in 
placing  the  burden  of  proof  upon  appellants.  It  is  true  'that  ordinarily 
the  burden  is  upon  the  subsequent  vendee  of  land  to  show  that  he  is  a 
bona  fide  purchaser  for  value  without  notice  ,of  the  title  of  a  prior 
grantee  (see  Revised  Statutes,  article  4640;  Watkins  v.  Edwards,  23 
Texas,  448),  but  as  applied  to  the  circumstances  of  this  case  we  are 
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of  opinion  that  the  court's  charge  is  correct.  Appellants  proceeded 
upon  the  theory  that  the  map  or  plat  to  which  the  contract  of  Beavers 
and  the  later  deed  to  Mrs.  Garbutt  referred  was  not  the  controlling 
plat,  and  that  said  deed  without  correction  was  insufficient  to  vest  in 
Mrs.  Garbutt  the  legal  title  to  any  part  of  the  land  in  controversy. 
In  appellants'  answer  they  specially  pleaded  that  /the  recitation  in  the 
deed  from  the  townsite  company  to  Mrs.  Garbutt,  viz. :  "As  shown  by 
the  map  now  of  record  in  the  county  clerk's  office  of  Tarrant  County, 
Texas,"  was  placed  in  the  deed  "either  by  mutual  mistake  of  the  par- 
ties or  placed  therein  by  defendant  (the  townsite  company)  in  order 
to  defraud  and  deprive  her  (Mrs.  Garbutt)  of  a  portion  of  the  prop- 
erty she  bought  and  paid  for,  and  for  that  reason  she  says  that  to  this 
extent  the  recital  in  said  deed  is  incorrect,"  and  appellants  prayed  for 
reformation  and  correction  of  the  deed  so  as  to  show  title  to  the  land 
in  controversy.  It  therefore  being  in  effect  admitted  that  the  con- 
trolling map  was  the  one  to  which  reference  was  made  in  appellee's 
deed  he  became  invested  with  the  legal  title  to  lot  13,  which,  according 
to  the  map,  included  the  land  in  controversy,  and  could  hence  be  de- 
nied a  recovery  only  by  proof  of  the  special  defense  made,  the  burden 
of  doing  which  rested  upon  appellants.  In  other  words,  appellee  was 
in  the  attitude  of  holding  the  legal  title  as  against  which  appellants 
offered  a  title  in  equity  and  sought  enforcement  of  'the  appropriate 
equitable  remedy.  Appellants  were  therefore  required  to  not  only 
prove  their  equitable  title,  but  also  to  show  that  the  holder  of  the  legal 
title  had  notice  thereof.  Halbert  v.  De  Bode,  15  Texas  Civ.  App., 
615,  and  cases  therein  cited  on  this  point,  page  630. 

Error  is  assigned  to  the  rejection  of  the  following  charge  requested 
by  appellants,  viz.:  "You  are  charged  that  if  defendant  Beavers 
bought  a  lot  50  by  140  feet,  and  that  he  sold  his  contract  to  Mrs. 
Sophia  Garbutt  (now  Sophia  Beavers),  and  that  plaintiff  bought  said 
lot  13  partly  on  credit  and  partly  for  cash,  and  that  there  is  enough 
of  said  lot  13  left  outside  of  the  land  in  controversy  to  compensate 
him  for  the  cash  paid,  if  any  is  shown  to  be  paid  by  the  evidence,  then 
and  in  that  event  you  will  find  for  defendants,  Beavers."  Possibly 
the  facts,  if  fully  developed,  would  have  entitled  appellants  to  the  re- 
lief indicated  in  the  charge  quoted,  for  the  rule  is  that  one  setting  up 
the  equity  of  a  bona  fide  purchase  without  notice  of  the  prior  title 
can  be  protected  to  the  extent  only  of  his  payment  of  purchase  price, 
and  the  making  of  a  non-negotiable  note  is  not  payment.  (Evans  v. 
Templeton,  69  Texas,  375.)  The  execution,  however,  of  negotiable 
promissory  notes  for  the  purchase  money  is  held  in  this  State  to  be 
such  payment  as  entitles  a  person,  not  otherwise  precluded,  to  the 
protection  of  the  rule.  (Tillman  v.  Hellner,  78  Texas,  597;  Watkins 
v.  Sproull,  8  Texas  Civ.  App.,  427;  Cameron  v.  Romele,  53  Texas, 
238;  Dodd  v.  Gaines,  82  Texas,  429.)  As  we  have  seen,  the  burden 
of  proof  was  on  appellants  below  to  establish  their  equity  and  now 
here  to  show  error  in  the  court's  rejection  of  the  charge,  and  we  are 
of  opinion  that  they  have  failed  to  discharge  such  burdens.  In  the 
statement  under  the  assignment  under  consideration  nothing  appears 
save  a  copy  of  the  rejected  charge.  The  record  otherwise  shows  that 
appellee  paid  cash  and  gave  promissory  notes  for  the  remainder  of 
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the  purchase  price  for  lot  13,  but  there  is  nothing  to  bIiow  the  value 
of  that  part  of  lot  13  not  in  controversy  in  this  suit.  If  that  part  of 
lot  13  that  would  remain  after  excluding  the  land  claimed  by  appel- 
lant, equals  in  value  appellee's  cash  payment,  or  if  the  promissory 
notes  given  by  appellee  were  non-negotiable,  appellants  should  have 
so  shown.  Otherwise,  we  are  unable  to  say  that  the  evidence  raises 
the  issue,  and  that  the  court  committed  reversible  error  in  rejecting 
the  special  charge  quoted. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and 
the  judgment  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  &  San  Francisco  Railroad  Company  et  al.  v.  J.  S. 

Franklin  et  al. 

Decided  November  27,  1909. 

1. — Shipment  of  Live-stock — Measure  of  Damages — Destination? — Charge. 

Where  live-stock  was  shipped  on  a  through  bill  of  lading  over  the  lines 
of  two  railroads  from  B.  to  P.  and  the  consignee  reshipped  said  stock  from  P. 
over  the  line  of  another  railroad  to  G.,  the  ultimate  destination  of  said  stock,  a 
charge  of  the  court  making  the  condition  of  the  stock  at  "destination,"  meaning 
G.,  if  error  at  all,  was  harmless  as  to  the  two  first  carriers  from  B.  to  P.  in 
view  of  special  charges,  given  at  the  request  of  said  carriers  limiting  their 
liability  to  such  damages  as  occurred  on  their  own  lines. 

ft. — Carrier  of  Live-stock — Liability. 

The  duties  and  liabilities  of  common  carriers  of  live-stock  are  the  same 
in  this  State  as  at  common  law.  The  liability  of  such  carrier  is  that  of  an 
insurer  of  them  against  loss  from  any  cause  except  the  act  of  God  or  of  the  pub- 
lic enemy,  the  act  of  the  owner,  the  vicious  propensities  or  inherent  vice,  in- 
firmity or  character  of  the  animals  themselves. 

3. — Same — Negligence — Presumption — Charge. 

Where  a  shipment  of  live-stock  was  not  accompanied  by  the  owner,  and  the 
undisputed  evidence  showed  that  they  were  in  sound  condition  when  received 
by  the  carrier,  but  were  damaged  when  delivered  at  destination  and  no  proof 
was  offered  to  show  that  the  animals  were  damaged  by  one  of  the  excepted 
agencies  and  without  negligence  on  the  carriers'  part,  the  presumption  of 
negligence  on  the  part  of  the  carrier  will  obtain,  and  a  court  may  so  charge  a 
jury.    This  rule  does  not  apply  when  the  owner  accompanies  the  stock. 


In  a  suit  for  damages  to  a  shipment  of  live-stock,  the  court  charged  the 
jury,  among  other  things,  to  find  for  the  plaintiff  if  the  animals  while  en  route 
were  handled  "unnecessarily  rough  and  were  unnecessarily  delayed"  in  transit. 
Held,  not  subject  to  the  objection  that  this  was  an  unauthorized  assumption 
on  the  part  of  the  court  that  such  handling  of  the  stock  and  such  delay  con- 
stituted negligence.  The  use  of  the  word  "unnecessarily"  was  practically 
equivalent  to  the  use  of  the  word  "negligently." 

5. — Same — Connecting  Carrier — Evidence. 

The  employees  of  an  initial  carrier  operated  the  train  containing  plaintiff's 
live-stock  over  the  road  of  a  second  carrier;  the  second  carrier  company 
alleged,  however,  in  its  answer  that  it  owned  the  line  of  railroad  connecting 
with  the  first  carrier,  »and  its  foreman  and  agent  testified  that  he  received 
the  shipment   of  stock  from   the   first   carrier   and   that   he   checked,   handled 
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and  delivered  it  to  a  third  carrier.  Held,  in  the  absence  of  evidence  that  the 
road  of  the  second  carrier  had  been  leased  to  the  first  carrier,  the  evidence 
was  sufficient  to  justify  a  verdict  and  judgment  against  the  second  carrier 
company  for  damages  to  said  stock  on  said  road. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  R.  L.  Porter,  Judge. 

Andrews,  Ball  &  Streetman  and  Templetoh,  Craddock,  Crosby  & 
Dinsmore,  for  appellants. — The  evidence  showing  that  the  animals 
were  shipped  on  a  through  bill  of  lading  from  Bentonville,  Ark.,  to 
Paris,  Texas,  then  reshipped  by  plaintiff  to  Greenville,  Texas,  over  the 
Texas  Midland  Railroad,  it  was  error  to  make  their  condition  at  "des- 
tination" (meaning  Greenville)  the  guide  for  determining  the  liability 
of  defendants  on  a  through  shipment,  which  by  the  terms  of  the  con- 
tract and  bill  of  lading  ended  at  Paris,  Texas.  McCarn  v.  Interna- 
tional &  G.  N.  Ry.  Co.,  84  Texas,  352;  Texas  &  N.  0.  Ry.  Co.  v. 
Gray,  99  S.  W.,  1125;  Houston  D.  N.  Co.  v.  Insurance  Co.  of  North 
America,  89  Texas,  1. 

Common  carriers,  as  carriers  of  live  stock,  are  not  absolute  insurers 
of  animals  against  every  loss  or  injury  that  might  occur  during  the 
transportation.  They  are  only  liable  for  such  loss  and  damages  as 
may  be  caused  by  the  negligence  of  the  carrier,  and  among  those  which 
they  are  not  liable  for  are:  injuries  arising  from  or  attributable  to 
the  natural  or  proper  vices  or  the  inherent  natural  propensities  and 
habits  of  the  animals  themselves,  and  which  could  not  be  prevented  by 
foresight,  vigilance  and  care;  and  also  the  natural  depreciation  and 
shrinkage  of  the  animals  after  the  transportation  began.  Texas  Cent. 
Ry.  Co.  v.  Hunter,  104  S.  W.,  1075;  Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Cage  Cattle  Co.,  95  S.  W.,  705 ;  Texas  &  P.  Ry.  Co.  v.  Slater,  102  S. 
W.,  156;  St.  Louis  S.  W.  Ry.  Co.  v.  Lewellen  Bros.,  116  S.  W.,  116; 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Lock,  70  S.  W.,  456 ;  Missouri,  K.  &  T. 
Rv.  Co.  v.  Lewellen  Bros.,  Ill  S.  W.,  773;  Texas  &  P.  Rv.  Co.  v. 
Snyder,  86  S.  W.,  1041 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  77  S.  W., 
28 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  James,  87  S.  W.,  730 ;  Hutchinson 
on  Carriers  (3d  ed.),  sec.  337;  Moore  on  Carriers,  p.  496. 

In  a  shipment  of  live  stock,  a  common  carrier  is  not  absolutely 
bound  to  deliver  the  animals  at  destination  in  a  sound  condition,  but 
is  only  bound  to  exercise  ordinary  care  to  transport  them,  and  is  only 
liable  for  such  injuries  as  are  caused  by  its  negligence.  Texas  &  P. 
Rv.  Co.  v.  Stewart,  114  S.  W.,  413;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Moon,  103  S.  W.,  1176;  Missouri,  K.  &  T.  Ry.  Co.  v.  Garrett,  87  S. 
W.,  172. 

It  was  error  for  the  court  to  instruct  the  jury  that  if  the  animals 
were  received  by  *the  initial  carrier  in  a  "sound"  condition  and  reached 
their  destination  in  an  "injured"  condition,  to  find  for  the  plaintiff, 
without  further  instructing  them  that  such  injured  condition  must 
have  been  caused  by  the  negligence  of  the  carrier  in  the  manner  of  the 
handling  or  the  dispatch  with  which  they  were  handled  in  transporta- 
tion. St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  77  S.  "W„  28 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Stanley,  89  Texas,  42 ;  St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
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Berry,  93  S.  W.,  1107;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Batte,  94  S.  W., 
345 ;  Texas  Cent.  Ry.  Co.  v.  Hunter,  104  S.  W.,  1075. 

The  charge  was  upon  the  weight  of  the  evidence  in  singling  out 
certain  acts  of  appellants  as  amounting  to  negligence  and  authorizing 
a  recovery  on  account  of  the  same.  Sayles*  Stats.,  art.  1317;  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  James,  87  S.  W.,  730;  Western  U.  Tel.  Co. 
v.  Lydon,  82  Texas,  364;  Missouri  Pac.  Ry.  Co.  v.  Lee,  70  Texas,  496. 

H.  L.  Carpenter,  for  appellee. — Railroad  companies  are  common  car- 
riers of  live  stock  and  insurers  of  its  safety,  the  same  as  of  merchan- 
dise, except  as  to  injuries  arising  from  the  act  of  God,  the  public 
enemy,  the  fault  of  the  owner,  the  vicious  propensities  or  inherent  in- 
firmities of  the  animals.  Missouri  »Pac.  Ry.  Co.  v.  Harris,  67  Texas, 
166;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Trawick,  68  Texas,  314;  s.  c,  80 
Texas,  270-4  (see  charge  approved  on  page  274) ;  International  &  G. 
X.  Ry.  v.  Nowaski,  106  S.  W.,  437;  1  Hutchinson,  Carriers  (3d  ed.), 
sec.  337,  note,  p.  244;  rule  recognized  in  Hunter  case,  104  S.  W.,  1075. 

As  to  injuries  occurring  through  an  exception  to  its  absolute  liabil- 
ity (created  either  by  law  or  special  contract),  the  carrier  is  also  lia- 
ble for  a  failure  to  exercise  ordinary  care  proximately  contributing 
to  the  injury  unless  the  injuries  were  caused  by  the  owner's  neglect. 
1  Hutchinson  on  Carriers,  sec.  336,  note;  Missouri  Pac.  Ry.  Co.  v. 
China  Mfg.  Co.,  14  S.  W.,  785;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rich, 
112  S.  W.,  114;  Texas  &  P.  Ry.  Co.  v.  Dishman,  85  S.  W.,  319. 

As  .to  shipments  not  accompanied  by  the  owner  or  agent,  proof  of 
the  receipt  of  the  animals  by  the  carrier  in  sound  condition,  and  their 
delivery  in  an  injured  condition,  prima  facie  establishes  negligence  of 
the  carrier  causing  or  contributing  to  the  injury,  and  places  the  bur- 
den on  the  carrier  to  rebut  this  presumption  by  showing  (1)  that  the 
injuries  resulted  from  one  of  the  excepted  causes,  and  (2)  that  it  was 
not  guilty-  of  negligence  contributing  thereto.  Texas  &  P.  Ry.  v. 
Dishman,  85  S.  W.,  319  (writ  of  error) ;  Ft.  Worth  &  D.  C.  Rv.  Co. 
v.  Greathouse,  17  S.  W.,  834-37;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Brosius, 
105  S.  W.,  1135 ;  Missouri  Pac.  Ry.  Co.  v.  China  Mfg.  Co.,  14  S.  W., 
785,  79  Texas,  26-28;  Hutchinson  on  Carriers,  sec.  336,  note,  p.  344; 
same,  section  1357. 

And  where  it  is  shown  that  animals  unaccompanied  by  the  shipper 
were  received  by  the  carrier  in  sound  condition  and  were  injured  when 
delivered,  and  the  carrier  offers  no  proof  that  the  animals  were  injured 
through  an  excepted  cause  and  without  its  negligence,  or  as  to  how 
the  injuries  occurred,  the  court  is  not  authorized  to  submit  to  the  jury 
whether  the  injuries  were  occasioned  by  an  excepted  cause,  or  an  issue 
as  to  the  carrier's  negligence.  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Great- 
house,  17  S.  W.,  834-37;  Texas  &  P.  Ry.  Co.  v.  Dishman,  85  S.  W., 
319. 

It  is  the  duty  of  a  common  carrier  to  furnish  safe,  suitable  and  suf- 
ficient ears  for  the  transportation  of  freight  carried  by  it,  and  it  is 
liable  for  damages  resulting  from  a  failure  to  do  so,  irrespective  of 
the  question  of  negligence.  International  &  G.  N.  Ry.  v.  Pool,  59  S. 
W.,  911-12;  Hunt  v.  Nutt,  27  S.  W.,  1031;  2  Hutchison,  Carriers, 
sec.  497. 
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But  if  negligence  is  an  element  of  liability  in  such  a  case,  then  such 
failure  constitutes  negligence.  St.  Louis  &  S.  F.  Ey.  v.  Brosius,  105 
S.  W.,  1137-8. 

Where  a  party  in  his  pleading,  introduction  of  proof,  and  by  re- 
quested charges,  assents  to  the  trial  of  a  case  on  a  certain  theory,  he 
can  not  on  appeal  complain  that  the  court  adopted  that  theory.  Gulf, 
C.  &  S.  F.  Ey.  Co.  v.  Josey,  95  S.  W.,  688. 

TALBOT,  Associate  Justice. — This  action  was  brought  by  the 
appellee,  J.  S.  Franklin,  to  recover  damages  from  the  Texas  Midland 
Eailroad,  the  Paris  &  Great  Northern  Bailway  Company,  and  the  St. 
Louis  &  San  Francisco  Eailroad  Company,  alleged  to  have  been  in- 
flicted upon  two  carloads  of  mules  and  horses  while  in  transit  from 
Bentonville,  Arkansas,  to  Greenville,  Texas.  It  is  alleged,  in  sub- 
stance, that  on  the  9th  day  of  August,  1907,  Knott  &  Gilbreath,  as 
consignors,  delivered  to  the  defendant,  St.  Louis  &  San  Francisco 
Eailroad  Company,  at  Bentonville,  Arkansas,  twenty-five  mules  des- 
tined to  Greenville,  Texas,  and  consigned  to  plaintiff,  who  was  the 
owner  of  sadd  mules;  that  said  mules  were  by  said  defendant  trans- 
ported over  its  line  of  railway  from  Bentonville  to  a  point  at  or  near 
Arthur  City  and  there  delivered  to  the  defendant,  the  Paris  &  Great 
Northern  Bailway  Company,  which  railway  company  transported  said 
mules  to  Paris,  Texas,  at  which  latter  place  said  mules  were  delivered 
to  and  received  by  the  defendant,  the  Texas  Midland  Eailroad,  and 
by  it  transported  to  Greenville,  Texas;  that  the  defendant,  the  St. 
Louis  &  San  Francisco  Eailroad  Company,  furnished  an  insufficient 
and  defective  car  in  which  to  transport  said  mules  and  in  which  they 
were  transported,  in  that  the  doors  of  said  car,  and  especially  the 
fastenings  thereof  at  the  bottom,  were  rotten  and  were  insecurely 
fastened,  so  thai  said  mules  were  permitted  and  caused  thereby  to  and 
did  put  their  feet  and  legs  in  the  space  between  the  bottom  of  said 
doors  and  the  sides  of  the  car  caused  by  such  insufficient  fastenings; 
that  an  iron  or  metal  trough  was  permitted  and  did  extend  into  and 
along  the  sides  of  said  car  and  project  from  the  sides  of  said  car  a 
distance  of  a'bout  three  and  one-half  feet  above  the  floor;  that  other 
pieces  of  iron  and  timber  also  projected  from  the  sides  of  and  ex- 
tended into  said  car.  That  said  animals  were  unnecessarily  delayed, 
and  the  cars  containing  them  handled  unnecessarily  rough  while  in 
transit;  that  the  furnishing  of  said  defective  car,  and  the  transporting 
of  said  animals  in  it,  and  the  rough  handling  and  delays  alleged  were 
each  and  all  a  failure  on  the  part  of  each  and  all  of  said  defendants 
to  use  ordinary  tliligence  and  reasonable  dispatch  in  transporting  said 
animals.  That  as  a  result  of  such  failure  of  the  defendants  in  one 
or  all  of  said  respects,  said  animals  lost  in  weight  and  depreciated  in 
marketable  appearance  and  were  skinned,  bruised,  and  their  limbs 
strained  and  otherwise  injured,  to  plaintiff's  damage  $700. 

That  on  the  11th  day  of  April,  1907,  said  Knott  &  Gilbreath,  as 
consignors,  delivered  to  the  defendant,  St.  Louis  &  San  Francisco 
Bailway  Company,  at  Bentonville,  twenty-five  horses  and  mules  des- 
tined to  Greenville,  Texas,  and  of  which  the  plaintiff  was  the  con- 
signee and  owner,  which  horses  and  mules  were  transported  by  said 
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defendant  over  its  line  of  railroad  to  a  point  near  Arthur  City,  and 
there  delivered  to  the  defendant,  the  Paris  &  Great  Northern  Railway 
Company,  and  by  that  company  transported  to  Paris,  Texas,  at  which 
point  they  were  delivered  to  the  Texas  Midland  Railroad,  by  which 
road  they  were  transported  to  Greenville,  Texas,  and  delivered  to  the 
plaintiff.  That  said  last-named  horses  and  mules  were  by  each  of  the 
defendants  unnecessarily  and  roughly  handled  in  transit,  and  so  in- 
jured that  they  were  worth  on  the  market  at  their  destination  at  the 
time  and  in  the  condition  in  which  they  were  delivered,  less  than  their 
market  value  would  have  been  had  it  not  been  for  such  delay  and  rough 
handling,  to  plaintiff's  damage  $305. 

The  defendants  filed  separate  answers,  and,  after  demurrers  and  a 
general  denial,  the  St.  Louis  &  San  Francisco  Railroad  Company  and 
Paris  &  Great  Northern  Railway  Company  plead  specially  that  each  of 
said  shipments  of  horses  and  mules  were  received  under  and  by  virtue 
of  the  terms  of  a  contract  in  writing  entered  into  by  and  between  the 
defendant,  the  St.  Louis  &  San  Francisco  Railroad  Company,  and  the 
consignors  and  shippers  of  said  stock,  by  the  terms  of  which  it  was  ex- 
pressly agreed  and  understood  that  the  destination  of  each  of  said 
shipments  being  beyond  the  line  of  the  defendant,  that  it  was  author- 
ized to  deliver  the  cars  containing  said  stock  to  its  connecting  carrier 
for  transportation  under  the  terms  and  stipulations,  limitations  and 
agreements  respecting  such  further  transportation  as  might  be  agreed 
upon  between  the  shippers  and  such  connecting  carriers;  and  further 
providing  that  if  no  other  such  contract  was  required  or  executed  to 
cover  the  movement  of  the  shipment  over  the  line  of  any  carrier  en 
route,  then  such  carrier  should  have  the  benefit  of  all  the  stipulations 
and  conditions  in  the  contracts  so  executed  as  first  hereinabove  alleged, 
and  that  each  carrier  en  route  should  only  be  liable  for  loss  or  damage 
occurring  on  its  own  line;  that  in  accordance  with  said  shipping  con- 
tracts, each  duly,  safely  and  reasonably  transported  said  stock  without 
any  delay  over  its  line  of  railroad  to  the  terminus  of  its  line  of  rail- 
road and  there  delivered  the  same  to  its  connecting  carrier  free  from 
all  injury  or  damage  while  in  its  possession,  and  that  the  said  stock 
were  duly,  seasonably  and  promptly  transported  to  Paris,  Texas,  and 
there  delivered  to  the  consignee  in  accordance  with  the  terms  of  said 
contracts  free  from  all  injury  or  damage  while  in  the  possession  of 
either  of  them. 

The  defendant,  the  Texas  Midland  Railroad,  also  plead  that  in  ac- 
cordance with  said  shipping  contracts  it  received  said  stock  from  the 
Paris  &  Great  Northern  Railway  Company  at  Paris,  Texas,  and  safely, 
promptly  and  without  delay,  and  without  rough  handling  other  than 
that  which  is  naturally  incident  to  the  transportation  of  stock  on  rail- 
roads, transported  the  same  in  accordance  with  the  terms  of  said  con- 
tracts over  its  railroad  to  Greenville,  Texas,  and  there  delivered  the 
same  in  each  instance  to  the  consignee,  the  plaintiff  herein,  in  the 
.same  condition  as  when  it  received  the  same  from  its  connecting  line, 
the  Paris  &  Great  Northern  Railway  Company,  and  free  from  all  in- 
jury and  damage  or  delay  while  in  the  possession  of  this  defendant. 
Each  of  said  defendants  also  denied  under  oath  that  any  partnership 
or  agency  existed  between  them. 
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A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  against  the  St.  Louis  &  San  Francisco  Railroad  Company  for 
the  sum  of  $595,  against  the  Paris  &  Great  Northern  Railway  Com- 
pany for  the  sum  of  $75,  and  that  he  take  nothing  as  against  the 
Texas  Midland  Railroad.  From  the  verdict  and  judgment  rendered 
against  them  the  St.  Louis  &  San  Francisco  Railroad  Company  and 
the  Paris  &  Great  Northern  Railway  Company  have  appealed. 

The  first  assignment  of  error  is  as  follows :  "The  court  erred  in  the 
fourth  paragraph  of  its  charge  to  the  jury  in  these  words:  'And  the 
burden  is  on  the  plaintiff  to  prove  the  negligence  alleged  by  him,  and 
that  such  negligence  was  the  proximate  cause  of  the  injuries  (if  any) 
complained  of;  but  as  to  the  shipment  of  August  9,  1907,  which  was 
not  accompanied  by  the  plaintiff,  you  are  instructed  that  if  the  plain- 
tiff has  established  that  the  said  animals  were  delivered  to  defendant, 
St.  Louis  &  San  Francisco  Railroad  Company,  at  Bentonville,  in  a 
sound  condition,  and  reached  their  destination  in  an  injured  condition,  as 
alleged,  then  it  would  be  presumed  that  their  said  injuries  (if  injured) 
were  caused  by  such  negligence  in  their  transportation;  and  the  pre- 
sumption would  also  be  that  such  injuries  (if  any)  occurred  on  the 
line  of  the  last  railroad  company  which  carried  them;  but  each  of 
these  presumptions  may  be  rebutted,  and  the  burden  is  upon  the  de- 
fendants to  rebut  the  same,  and  upon  the  last  company  carrying  said 
animals  to  show  that  the  injuries  (if  any)  did  not  occur  on  its 
lines/ "  The  main  propositions  contended  for  under  this  assignment 
are:  (1)  The  evidence  showing  that  the  animals  were  shipped  on  a 
through  bill  of  lading  from  Bentonville,  Arkansas,  to  Paris,  Texas, 
then  re-shipped  by  plaintiff  to  Greenville,  Texas,  over  the  Texas  Mid- 
land Railroad,  it  was  error  to  make  their  condition  at  "destination" 
(meaning  Greenville)  the  guide  for  determining  the  liability  of  de- 
fendants on  a  through  shipment,  which  by  the  terms  of  the  contract 
and  bill  of  lading  ended  at  Paris,  Texas.  (2)  That  in  a  shipment  of 
live  stock  a  common  carrier  is  not  absolutely  bound  to  deliver  the  ani- 
mals at  destination  in  a  sound  condition,  but  is  only  bound  to  exer- 
cise ordinary  care  to  transport  them,  and  is  only  liable  for  such  in- 
juries as  are  caused  by  its  negligence;  therefore,  the  portion  of  the 
charge  wherein  the  jury  are  told  that  "if  the  plaintiff  has  established 
that  the  said  animals  were  delivered  to  defendant,  St.  Louis  &  San 
Francisco  Railroad  Company,  at  Bentonville,  in  a  sound  condition  and 
reached  their  destination  in  an  injured  condition,  as  alleged,  then  it 
would  be  presumed  that  their  said  injuries,  if  injured,  were  caused 
by  such  negligence  in  their  transportation/'  was  error. 

The  answer  to  the  first  proposition  is  that  if  it  can  be  said  that  the 
paragraph  of  the  court's  charge  in  question,  standing  alone,  was  error 
in  the  respect  asserted  in  the  proposition,  then  such  error  was  entirely 
cured  by  two  special  charges  given  at  the  instance  of  appellants.  These 
charges  are  identically  the  same,  and  are  to  the  effect  that  each  of  the 
defendants  was  only  responsible  for  the  handling  of  the  alleged  ship- 
ments while  on  their  respective  lines  of  road  and  for  the  injuries,  if 
any,  that  occurred  to  the  shipments  while  on  their  respective  lines  of 
road,  and  that  the  liability  and  responsibility  of  each  carrier  ceased 
upon  its  delivery  of  said  shipment  to  its  connecting  carrier.     These 
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special  charges  were  evidently  asked  and  given  in  view  of  provisions 
in  the  hill  of  lading,  confining  the  liability  of  each  of  the  appellants 
to  any  injury  or  damage  which  might  occur  on  its  own  road,  although 
it  appeared  that  when  appellee  delivered  his  stock  to  the  initial  car- 
rier at  Bentonville,  Arkansas,  he  intended  to  have  them  transported 
to  Greenville,  Texas,  as  their  ultimate  destination,  and  in  view  of  such 
specific  instructions  it  is  altogether  improbable,  it  seems  to  us,  that 
the  jury  may  have  concluded,  from  the  charge  complained  of,  that 
either  of  the  appellants  was  liable  for  any  injuries  occurring  to  ap- 
pellee's stock  after  the  same  was  delivered  to  its  connecting  carrier. 

With  respect  to  the  second  proposition,  we  think  it  must  be  held  that 
it  does  not,  under  the  facts,  state  the  law  of  this  State,  and  of  many 
other  States,  correctly.  Our  statute  provides  that  the  duties  and  lia- 
bilities of  common  carriers  in  this  State  shall  be  the  same  as  pre- 
scribed by  the  common  law,  and  the  liability  imposed  upon  such  car- 
riers by  the  common  law,  in  respect  to  the  transportation  of  live  stock, 
is  that  of  an  insurer  of  them  against  loss  from  any  cause  except  the 
act  of  God  or  of  the  public  enemy,  the  act  of  the  owner,  the  vicious 
propensities  or  inherent  vice,  infirmity  or  character  of  the  animals 
themselves.  (Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Trawick,  68  Texas,  314; 
Missouri  Pac.  Ry.  Co.  v.  Harris,  67  Texas,  166;  Railway  Company  v. 
Stribling,  34  S.  W.,  1002;  International  &  G.  N.  Railway  Co.  v.  No- 
waeki,  48  Texas  Civ.  App.,  144;  1  Hutchinson  on  Carriers  (3d  ed.), 
sees.  336-7,  and  note.)  The  rule  insisted  upon  by  appellants,  to  the 
effect  that  live  stock  can  not  properly  be  considered  as  a  commodity 
which,  under  the  common  law,  the  carrier  is  bound  to  transport  sub- 
ject to  its  liability  as  an  insurer,  but  that  the  acceptance  of  such  stock 
by  the  carrier  imposes  the  duty  of  exercising  only  ordinary  care  and 
renders  him  responsible  for  only  those  injuries  occasioned  by  his  neg- 
ligence, has  been  adopted  by  some  of  the-  States,  but  we  do  not  under- 
stand that  such  is  the  rule  of  this  State,  nor  of  many  other  States, 
but  is  as  above  stated.  The  carrier  does  not  absolutely  warrant  live 
stock  against  the  consequences  of  its  own  vitality,  and,  in  the  absence 
of  negligence,  is  relieved  from  responsibility  for  such  injuries  as  occur 
from  such  source.  They  are  not  insurers  of  animals  against  injuries 
arising  from  their  nature  and  propensities  and  which  could  not  be 
prevented  by  reasonable  care,  foresight  and  vigilance.  Therefore,  as 
said  by  Mr.  Hutchinson,  "Where  the  injuries  occur  by  reason  of  the 
inherent  vices  or  natural  propensities  of  the  animals  themselves,  the 
carrier  is  relieved  from  responsibility  if  he  can  show  that  he  had  pro- 
vided all  suitable  means  of  transportation  and  exercised  that  decree  of 
care  which  the  nature  of  the  property  requires."  In  the  case  at  bar 
the  undisputed  evidence  showed  that  the  animals  were  not  accompanied 
by  their  owner,  but  were  in  the  exclusive  possession  and  control  of  the 
railway  companies;  that  they  were  received  by  the  initial  carrier  in 
sound  "condition,  and  were  injured  when  delivered  to  appellee  at  desti- 
nation. No  proof  was  offered  to  the  effect  that  the  animals  were  in- 
jured by  one  of  the  excepted  agencies,  and  without  negligence  on  ap- 
pellants' part,  which  would  exonerate  them  or  either  of  them  from  lia- 
bility under  the  common  law  rule  announced.  In  such  case  the  pre- 
sumption of  negligence  will  obtain,  and  the  court  is  warranted  in  so 
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instructing  the  jury.  By  such  a  charge  a  recovery  is  not  allowed  with- 
out the  existence  of  the  essential  element  of  negligence,  but  the  jury 
are  told  that  under  such  a  state  of  facts  negligence  will  be  presumed. 
We  therefore  conclude,  as  the  practically  undisputed  evidence  showed 
that  the  stock  in  question  was  uninjured  when  delivered  to  the  appel- 
lant, St.  Louis  &  San  Francisco  Railroad  Company,  at  Bentonville, 
and  reached  their  destination  in  a  damaged  condition,  the  charge  un- 
der consideration  was  not  erroneous  in  any  of  the  particulars  of  which 
complaint  is  made.  The  delivery  of  the  stock  in  a  sound  or  uninjured 
condition  to  the  initial  carrier  being  shown,  and  it  further  appearing 
that  the  stock  was  delivered  to  the  consignee  at  destination  in  an  in- 
jured condition,  established  a  prima  facie  case  of  negligence  against 
appellants,  and  the  burden  then  rested  upon  them  to  show  that  such 
injured  condition  of  the  stock  resulted  from  the  inherent  nature  or 
propensity  or  "proper  vice"  of  the  animals,  and  without  failure  on 
their  part.  Appellants  have  cited  several  cases,  the  most  of  them  de- 
cided by  the  Court  of  Civil  Appeals  for  the  Second  District,  as  an- 
nouncing the  contrary  rule  above  referred  to  and  contended  for  by 
them.  We  have  examined  those  cases,  and  if  they  are  not  distinguish- 
able in  the  facts  from  this  case,  then  we  think  they  are  at  variance 
with  the  decisions  of  the  Supreme  Court  of  this  State  and  the  weight 
of  authority  elsewhere.  In  shipments  where  the  owner  accompanies 
the  stock  under  a  specific  contract  to  take  care  of  them  himself  and  is 
given  an  opportunity  to  do  so,  the  rule  announced  in  this  opinion  does 
not  apply,  for  the  reason  that,  in  such  a  case,  the  facts  in  regard  to 
the  injury  of  the  stock  are  not  peculiarly  or  exclusively  within  the 
knowledge  of  the  carrier,  as  they  are  when  unaccompanied  by  their 
owner,  but  the  owner  may  be  presumed  to  be  as  well  acquainted  with 
them  as  the  carrier.  (Texas  &  P.  Railway  Co.  v.  Arnold,  16  Texas 
Civ.  App.,  74;  4  Elliott  on  Railroads,  sec.  1549.) 

The  further  contention  of  appellants,  that  the  charge  attacked  was 
misleading  because  in  conflict  with  a  special  charge  given  at  the  re- 
quest of  the  Texas  Midland  Railroad,  is,  we  think,  without  merit. 

The  second  assignment  of  error  complains  of  the  sixth  paragraph  of 
the  court's  charge  in  which  the  jury  were  instructed  in  substance 
that,  if  the  animals  shipped  August  9,  1907,  were  delivered  to  the  St. 
Louis  &  San  Francisco  Railroad  Company  in  a  sound  condition,  and 
that  the  car  furnished  by  said  company  for  their  transportation  was 
defective,  as  alleged  by  plaintiff,  and  that  said  company  was  guilty 
of  negligence  in  furnishing  such  a  car;  or  if  the  animals  while  en 
route  were  handled  unnecessarily  rough  and  were  unnecessarily  delayed 
and  injured,  as  alleged,  when  they  reached  Greenville,  to  find  in  favor 
of  plaintiff  and  against  the  Texas  Midland  Railroad,  unless  the  said 
St.  Louis  &  San  Francisco  Railroad  Company  furnished  a  defective 
car  for  the  shipment  and  the  injuries  to  the  animals  were  proximately 
caused  by  such  defective  car,  and  that  the  Texas  Midland  Railroad  was 
not  negligent  in  handling  said  shipment,  or  that  the  injuries  did  not 
occur  on  its  line ;  that  if  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany furnished  a  defective  car  snd  such  car  was  the  proximate  cause 
of  the  injuries  to  the  animals,  and  said  last-named  company  was  neg- 
ligent in  handling  said  animals,  as  alleged,  and  as  a  proximate  result 
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thereof  they  were  injured  on  its  line  of  road,  their  verdict  should  be 
against  the  St.  Louis  &  San  Francisco  Railroad  Company;  that  if 
the  Paris  &  Great  Northern  Railway  Company  was  negligent  in  hand- 
ling said  animals,  as  alleged,  and  as  a  proximate  result  thereof,  said  in- 
juries occurred  on  its  line,  to  find  against  that  company.  The  objec- 
tions urged  to  this  charge  are:  (1)  That  it  authorized  a  recovery 
against  the  appellants  if  the  animals  were  received  by  the  initial  car- 
rier in  a  sound  condition  and  reached  their  destination  in  an  injured 
condition,  without  further  instructing  the  jury  that  such  injured  con- 
dition must  have  been  caused  by  the  negligence  of  the  carrier  in  the 
manner  of  handling  or  the  dispatch  with  which  they  were  handled  in 
transportation;  (2)  that  the  charge  was  upon  the  weight  of  the  evi- 
dence in  singling  out  certain  acts  of  appellants,  namely,  the  unneces- 
sary rough  handling  and  unnecessary  delay  of  the  shipment,  as 
amounting  to  negligence  and  authorizing  a  recovery  on  account  of  the 
same;  (3)  that  there  was  no  proof  tending  to  show  that  there  was 
any  unnecessary  rough  handling  or  any  unnecessary  delay  in  trans- 
porting the  shipment,  or  that  any  of  the  injuries  complained  of  were 
caused  by  either  rough  handling  or  delay  while  the  animals  were  being 
transported. 

This  paragraph  of  the  court's  charge  is  not  subject  to  the  first  ob- 
jection urged.  When  read  and  considered  as  a  whole  it  required  the 
jury  to  believe,  in  order  to  return  a  verdict  in  favor  of  the  plaintiff 
for  damages  to  the  animals  shipped  August  9th,  not  only  that  said 
animals  were  in  a  sound  condition  when  received  by  the  initial  carrier 
and  injured  when  delivered  to  their  owner  at  destination,  but  that  said 
initial  carrier  wTas  guilty  of  negligence  in  furnishing  a  defective  car 
for  their  transportation,  and  that  both  appellants  were  negligent  in 
handling  them.  If,  however,  the  charge  is  subject  to  the  criticism 
contained  in  the  objection,  the  question  presented  has  been  determined 
against  appellants'  contention,  in  disposing  of  their  first  assignment  of 
error. 

We  are  also  of  the  opinion  that  the  second  objection  is  not  well 
taken.  As  has  been  seen,  the  clause  of  the  charge  here  objected  to 
authorized  a  verdict  for  the  plaintiff  if  the  animals  while  en  route 
were  handled  "unnecessarily  rough  and  were  unnecessarily  delayed"  in 
transit.  The  contention  is,  that  this  was  an  unauthorized  assumption 
on  the  part  of  the  court  that  such  handling  of  the  stock  and  such  de- 
lay constituted  negligence.  That  the  qualifying  adverb,  "unneces- 
sarily," used  in  the  charge,  did  not  import  or  signify  that  the  animals 
were  negligently  handled  and  negligently  delayed.  In  this  contention 
we  are  not  prepared  to  concur.  The  word  "unnecessarily"  means  heed- 
lessly; without  necessity;  outside  of  the  usual  course  of  business  per- 
taining to  the  subject.  Webster  Dictionary;  Purdy  v.  Lynch,  40  N. 
E.,  232.  "Negligence"  is  an  English  word  of  well-known  meaning, 
and  not  a  mere  technical  term.  According  to  Webster's  International 
Dictionary,  it  means  a  "lack  of  due  diligence  or  care;  omission  of 
duty;  heedlessness."  Mr.  Cooley,  in  his  work  on  Torts,  2d  volume  (3d 
ed.),  page  1324,  says  that  "Negligence  in  a  legal  sense  is  no  more 
nor  less  than  the  failure  to  observe,  for  the  protection  of  the  interest 
Vol.  LVIII  Civil— 4. 
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of  another  person,  that  degree  of  care,  precaution  and  vigilance  which 
the  circumstances  justly  demand,  whereby  such  other  person  suffers 
injury."  As  applied  to  an  act  done  in  the  discharge  of  a  duty  im- 
posed, it  is  said  by  our  courts  to  be  a  failure  to  do  what  an  ordi- 
narily prudent  person  would  have  done  under  the  circumstances  of  the 
situation  or  the  doing  of  that  which  such  a  person,  under  the  exist- 
ing conditions  would  not  have  done.  Now,  according  to  the  foregoing 
definitions  to  do  an  act  unnecessarily  is  to  do  it  heedlessly,  without 
any  necessity  therefor  and  outside  of  the  usual  course  of  business  per- 
taining to  the  subject  to  which  the  act  relates;  and  to  do  the  act 
negligently  is  to  do  it  heedlessly,  without  the  observance,  for  the  pro- 
tection of  the  interest  of  another  person  who  may  suffer  injury  there- 
by, of  that  degree  of  care,  precaution  and  vigilance  which  the  circum- 
stances justly  demand  and  which  an  ordinarily  prudent  person  would 
have  observed.  There  is,  therefore,  it  seems  to  us,  no  practical  differ- 
ence in  the  meaning  of  the  two  words,  and  that  if  appellants  handled 
appellee's  horses  and  mules  unnecessarily  rough  and  unnecessarily  de- 
layed their  transportation,  that  is,  handled  them  roughly  and  delayed 
their  transportation  without  any  necessity  for  so  doing  and  heedless  of 
the  duty  they  owed  appellee  to  protect  him  from  the  injurious  conse- 
quences of  such  conduct,  then  it  can  not  be  said  that  they  acted  as  an 
ordinarily  prudent  person  would  have  acted  under  the  circumstances, 
and  were  necessarily  guilty  of  negligence.  We  therefore  hold  that  the 
use  of  the  word  "unnecessarily,"  in  the  connection  in  which  it  was  used 
in  the  charge,  was  practically  equivalent  to  the  use  of  the  word  "neg- 
ligently," and  that  appellants  have  suffered  no  substantial  injury  be- 
cause of  said  charge.  As  a  matter  of  fact,  however,  that  portion  of 
the  paragraph  of  the  charge  in  question,  following  the  clause  under 
discussion,  did  require  the  jury  to  find,  in  order  to  fix  liability  upon 
appellants  for  the  rough  handling  of  the  animals,  that  they  were 
"negligently"  handled,  but  in  fixing  liability  for  the  delay  of  the 
shipment  the  word  "unnecessarily"  alone  is  used  to  characterize  the 
delay  for  which  a  recovery  might  be  had  for  any  injury  that  may  have 
proximately  resulted  to  appellee's  horses  and  mules  by  reason  of  such 
delay. 

In  reference  to  the  third  objection  to  the  charge,  we  think  it  may 
fairly  be  said  that  the  evidence  was  sufficient  to  raise  the  issues  of  neg- 
ligent delay  in  and  rough  handling  of  the  shipments.     The  evidence 

shows  total  delays  in  a  distance  of miles  of  about  eighteen  hours, 

and  that  the  injuries  inflicted  upon  the  animals  consisted  of  external 
wounds,  bruises  and  swollen  limbs  of  such  a  character  as  denoted 
physical  violence.  From  the  nature  of  these  injuries,  and  from  the 
state  of  the  evidence  relating  to  the  causes  and  necessity  for  the  de- 
lays shown,  we  think  the  jury  may  have  reasonably  inferred  that  ap- 
pellants were  guilty  of  negligence  in  the  handling  of  the  animals,  as 
charged,  and  failed  to  exercise  ordinary  care  to  transport  them 
promptly. 

By  their  third  assignment  of  error  appellants  contend  that  the  trial 
court  erred  in  charging  the  jury  that  the  measure  of  plaintiff's  dam- 
ages was  the  difference  in  the  reasonable  cash  market  value  of  his  ani- 
mals at  their  destination  at  the*  time  of  delivery  in  a  sound  condition 
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and  their  fair  cash  market  value  in  the  condition  in  which  they  did 
arrive  at  their  destination.  There  was  no  proof  of  depreciation  in 
value  of  the  animals  except  as  may  have  been  occasioned  by  injuries 
inflicted  upon  them  through  the  negligence  of  appellants,  and  the 
charge  was  at  least  substantially  correct.  Besides,  at  the  request  of 
appellants,  the  court  charged  the  jury  as  follows :  "You  are  instructed 
that  the  measure  of  damages  in  this  case  is  the  difference  in  the  mar- 
ket value  of  the  horses  and  mules  alleged  to  have  been  injured  imme- 
diately before  the  injuries  and  immediately  after  the  injuries."  It  is 
argued,  in  effect,  that  as  the  shipment  of  April  11th,  contained  hordes 
and  mules,  and  the  shipment  of  August  9th,  contained  only  mules,  the 
jury  must  have  understood  that  the  requested  charge  had  reference  to 
the  latter  shipment  alone.  This  contention  is  without  merit.  It  is 
very  evident  that  the  special  charge  was  intended  to  apply  to  both 
shipments  and  that  the  jury  so  understood  it.  The  application  of  the 
charge  is  not  by  its  terms  limited  to  either  of  the  shipments,  nor  is  its 
language  such  as  to  authorize  such  a  construction  by  necessary  impli- 
cation. It  expressly  states  that  "the  measure  of  damages  in  the  case," 
which  necessarily  applies  to  both  shipments,  is  the  difference  in  the 
market  value  of  the  horses  and  mules  alleged  to  have  been  injured, 
which  necessarily  includes  all  the  horses  and  mules  charged  to  have 
been  injured. 

The  fourth  assignment  of  error  is  presented  by  the  appellant,  Paris 
&  Great  Northern  Railroad  Company  alone,  and  is  to  the  effect  that 
the  court  erred  in  charging  the  jury  that  if  this  appellant  was  negli- 
gent in  handling  the  animals,  as  alleged  by  appellee,  and  as  a  result 
thereof  the  injuries  to  said  animals,  if  any,  occurred  on. its  line,  then 
their  verdict  should  be  against  the  Paris  &  Great  Northern  Railroad 
Company.  This  assignment  is  predicated  upon  the  theory  that  the 
evidence  failed  to  show  that  the  Paris  &  Great  Northern  Railroad 
Company  handled  or  in  any  way  transported  the  animals  alleged  to 
have  been  injured.  This  appellant  alleged  that  it  owned  the  line  of 
railroad  connecting  with  the  road  of  the  St.  Louis  &  San  Frnncisco 
Railroad  Company  at  Arthur  City,  Texas,  and  extending  from  that 
city  to  Paris,  and  while  the  evidence  shows  that  the  employes  operat- 
ing the  train,  of  which  the  cars  containing  appellee's  horses  and  mules 
were  a  part,  over  said  line  of  road,  were  in  the  employ  of  the  St. 
Louis  &  San  Francisco  Railroad  Company,  yet  it  does  not  appear  that 
the  Paris  &  Great  Northern  Railroad  Company's  said  line  of  road  had 
been  lawfully  leased  and  was  not  in  its  possession  and  control.  J.  W. 
Hixon,  the  Paris  &  Great  Northern  Railroad  Company's  foreman  and 
agent  at  Paris,  testified  that  he  received  the  shipments  of  horses  and 
mules  belonging  to  appellee  from  the  St.  Louis  &  San  Francisco  Rail- 
road Company  at  Paris,  and  that  he  checked,  handled  and  delivered 
the  same  to  the  Texas  Midland  Railroad.  This  was  sufficient,  in  the 
absence  of  further  proof,  to  justify  a  verdict  and  judgment  against  the 
Paris  &  Great  Northern  Railroad  Company  for  any  damage  negligently 
inflicted  upon  the  stock  while  in  its  possession  at  Paris,  and  while  being 
transported  over  its  road. 

We  have  carefully  considered  all  the  assignments,  and  none,  in  our 
opinion,  point  out  reversible  error.    The  evidence  upon  the  whole  was 
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sufficient  to  sustain  the  material  allegations  of  the  plaintiff's  petition 
and  to  authorize  a  verdict  for  the  amount  awarded  by  the  jury.  The 
judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Houston  &  Texas  Central  Bailroad  Company  v.  0.  L.  Mayfield. 

Decided  November  27,  1909. 

1. — Personal    Injuries— Uncoupling    Cars — Selection    of    Dangerous    Method — 

Charge. 

Under  the  evidence  the  issue  being  sharply  drawn  whether  a  train  of 
cars  was  standing  still  or  moving  at  the  time  a  brakeman  went  between  two 
of  the  cars  to  uncouple  them  and  was  injured  while  so  doing,  and  the  jury 
having  found  in  effect  that  the  train  was  standing  still,  and  it  appearing  that 
it  was  customary  and  proper  for  the  brakemen  to  go  between  the  cars  for 
the  purpose  of  uncoupling  them  when  they  were  standing  still,  and  the  court 
having  made  plaintiff's  right  of  recovery  depend  upon  the  cars  being  still,  it 
was  not  reversible  error  for  the  court  to  refuse  to  give  a  charge  requested 
by  the  railroad  company  authorizing  a  verdict  for  the  company  if  the  jury 
found  that  plaintiff  went  between  the  cars  to  uncouple  them  while  they  were 
moving  instead  of  using  a  lever  provided  for  that  purpose. 

2. — Same — Refusal  of  Requested  Charge. 

In  a  suit  for  damages  for  personal  injuries  received  while  uncoupling 
cars,  plaintiff  having  based  his  right  of  recovery  upon  the  fact  that  the  train 
had  stopped  in  obedience  to  a  stop  signal  given  by  him  and  was  standing  still 
when  he  went  between  the  cars  but  was  afterwards  set  in  motion  by  the  engineer, 
and  the  court  having  in  its  main  charge  limited  plaintiff's  right  to  recover  to 
a  finding  by  the  jury  that  plaintiff  gave  a  stop  signal  and  that  the  train  did 
stop  and  that  plaintiff  believed  it  had  stopped  in  obedience  to  his  signal,  it 
was  not  error  for  the  court  to  refuse  a  charge  requested  by  the  defendant  to 
the  effect  that  it  was  the  duty  of  the  plaintiff  to  assure  himself  that  his  stop 
signal  had  been  seen  and  obeyed  before  he  went  between  the  cars.  Having 
given  the  stop  signal  and  the  train  having  stopped,  plaintiff  had  a  right  to 
presume  that  it  stopped  in  obedience  to  his  signal. 

3. — Same — Negligence  and  Contributory  Negligence— Charge. 

In  a  suit  for  damages  for  personal  injuries  received  by  a  brakeman  while 
uncoupling  cars,  charges  upon  negligence  and  contributory  negligence  considered 
and  approved. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below  before 
Hon.  P.  L.  Hawkins. 

Baker,  Bolts,  Parker  &  Garwood,  B.  S.  Neblett  and  Supple  &  Hard- 
ing, for  appellant. 

Bandell  &  Randell  and  Farrar  &  Pierson,  for  appellee. 

BAINEY,  Chief  Justice. — The  following  statement  taken  from 
appellant's  brief  is  substantially  correct  and  we  adopt  same,  to  wit: 

"This  is  a  suit  for  personal  injuries  alleged  to  have  resulted  from 
the  negligent  movement  of  a  switch  engine  and  cars  by  appellant  in 
its  yards  at  Ennis,  Texas,  on  April  22,  1907.    Appellee  alleges,  in  sub- 
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stance,  that  on  April  22,  1907,  he  was  in  the  employ  of  appellant  as 
switchman,  and  while  acting  in  a  cautions  manner  in  the  performance 
of  his  duties  his  left  arm  was  crushed,  necessitating  amputation,  and 
his  nervous  system  and  all  his  vital  organs  were  damaged.  The  acts 
of  negligence  charged  are:  1st.  That  in  switching  the  cars  appellant 
failed  to  see  appellee,  and  failed  to  see  his  signal  in  reference  to  the 
movement  of  the  engine  and  cars;  that  appellant  caused  said  cars  to 
violently  and  unexpectedly  move  backwards  and  forwards,  and  irregu- 
larly stop  and  start,  close  up  and  clash  in  an  improper,  unsafe  and 
dangerous  manner,  and  failed  to  stop  and  start  at  the  proper  times 
and  places.  2d.  That  the  track,  switches,  switch-stands,  grounds  and 
yards  were  improperly  constructed,  old,  worn  and  out  of  repair,  and 
were  so  constructed  as  to  prevent  the  seeing  and  hearing  of  signals. 
3d.  That  the  cars,  cross-beams,  bumpers,  drawheads,  connecting  and 
coupling  apparatus  for  uncoupling  said  cars,  were  improperly  con- 
structed, out  of  place,  broken,  old,  worn,  dangerous,  defective  and  un- 
fit for  use.  That  by  reason  of  each  and  all  of  said  acts  and  omissions, 
which  were  known  to  appellant  but  not  to  appellee,  he  was  caught  and 
crushed  between  the  cars. 

"Appellant  interposed  general  and  special  exceptions,  and  pleaded: 
1st.  General  denial.  2d.  Contributory  negligence,  in  that  appellee 
voluntarily  went  between  moving  cars  to  uncouple  them  when  the  dan- 
ger was  obvious.  3d.  Assumed  risk,  in  that  appellee  voluntarily  went 
between  moving  cars  to  uncouple  same,  in  violation  of  appellant's 
rules,  knowing  said  act  exposed  him  to  extraordinary  danger.  4th. 
Assumed  risk,  in  that  appellee,  having  charge  and  control  of  the  work, 
voluntarily  selected  a  dangerous  method  of  performing  the  same,  and 
voluntarily  chose  a  dangerous  place  to  do  his  work,  when  a  safe  method 
and  place  had  been  provided  by  appellant.  5  th.  Assumed  risk,  in  that 
appellee  went  between  the  cars  before  they  became  still,  and  was  in- 
jured by  reason  of  'slack/ 

"Trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee in  the  sum  of  $11,000." 

As  conclusions  of  fact  we  adopt  the  statement  made  by  appellant 
as  follows:  "The  testimony  shows  that  appellee  was,  on  the  22d  day 
of  April,  1907,  the  foreman  of  appellant's  switching  crew  in  its  yards 
at  Ennis,  Texas;  that  he  had  control  of  the  engine  and  crew,  directed 
their  movements,  and  was  then  engaged  in  switching  and  placing  cars 
in  the  yards,  had  been  so  employed  for  about  two  years,  and  was  ex- 
perienced in  the  work.  At  the  time  he  was  injured  he  was  backing 
about  eleven  cars  from  the  main  lead,  which  runs  northwest,  north  on 
to  the  sidetrack  No.  14,  leading  from  the  main  lead.  On  this  sidetrack 
he  desired  to  place  and  leave  the  rear  or  north  car  of  the  backing 
train.  This  rear  car  was  an  S.  P.  car;  the  one  coupled  to  it  was  a 
Rock  Island  car,  which  he  desired  to  bring  out  and  place  on  sidetrack 
No.  11.  It  was  the  duty  of  appellee  to  cut  off  this  rear  car  from  the 
train  by  uncoupling  it.  The  cars  were  equipped  with  automatic  coup- 
lings, coupling  by  impact,  an  automatic  coupler  being  on  the  end  of 
each  car ;  when  coupled  the  coupler  was  held  by  a  lock-pin  which  went 
through  each  coupler;  this  pin  is  attached  to  a  chain  which  connects 
with  a  lever  extending  out  to  the  edge  of  the  car,  called  a  lift  lever, 
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and  will  uncouple  the  cars  by  being  lifted  or  pulled  by  the  switchman 
without  the  necessity  of  going  between  the  ends  of  the  cars;  it  is  so 
,  arranged  that  these  levers  extend  each  way  from  the  coupling,  so  that 
one  lever  is  upon  each  side  of  the  cars.  Appellee  was  working  on  the 
west  side  of  the  train,  and  the  lift  lever  on  that  side  failed  to  un- 
couple the  cars  when  he  pulled  it,  because  the  little  clevis  which  con- 
nected the  lock-pin  with  the  lift-chain  was  broken,  and  therefore  dis- 
connected from  the  lever  which  controlled  the  coupler  of  the  rear  or 
S.  P.  car.  When  appellee  ascertained  this,  he  stepped  between  the 
ends  of  the  cars  to  pull  the  pin  from  the  S.  P.  car  with  his  hand,  but 
could  not  get  hold  of  the  pin.  He  then  reached  across  to  pull  the  pin 
from  the  coupler  of  the  Eock  Island  car,  and  while  trying  to  pull 
this  pin  with  his  hands  his  left  arm  was  caught  between  the  buffers 
and  crushed.  Appellee  testified  that  the  cars  had  stopped,  in  obedience 
to  his  signal,  when  he  went  between  them,  and  that  they  moved  again 
without  his  permission,  injuring  him;  that  'If  I  had  known  my  arm 
was  between  the  buffers,  even  if  I  had  not  expected  the  cars  to  move, 
I  would  not  have  put  it  there.  I  never  noticed  a  bumping  coming 
along  up  the  line  of  cars;  if  I  had  heard  it  I  would  have  got  out/ 
He  also  testified:  'Not  many  freight  cars  are  equipped  with  buffers; 
they  are  dangerous;  man-killers  is  a  good  name  for  them;  they  are 
about  waist  high  to  me;  are  on  each  side  of  and  above  the  drawhead 
or  coupling  apparatus;  are  about  ten  inches  in  length,  setting  against 
the  ends  of  the  cars,  and  five  inches  by  seven  inches  in  breadth,  and 
come  square  together/  " 

The  appellant  complains  that  the  court  erred  in  refusing  to  instruct 
the  jury  as  requested  by  defendant's  third  special  charge,  as  follows: 
"If  you  believe  from  the  evidence  that  the  plaintiff  was  unable  to  un- 
couple the  cars  in  question  by  means  of  the  lift  lever  upon  the  west 
side  of  the  train,  and  that  he  had  control  of  the  train  and  could  have 
gone  on  the  opposite  side  of  the  train  and  uncoupled  the  same  by 
means  of  a  lift  lever  upon  the  east  side,  and  that  such  last-named  way 
would  not  have  exposed  him  to  danger  by  causing  him  to  go  between 
the  cars  to  uncouple  the  same,  and  that  he  voluntarily  chose  to  go 
between  the  cars  to  uncouple  the  same  with  his  hands,  and  that  by 
reason  of  his  choice  of  ways  of  doing  his  work  his  injury  resulted, 
then  you  will  find  for  the  defendant." 

It  seems  the  main  issue  on  the  trial  below  was  whether  the  cars  had 
stopped  or  were  moving  when  appellee  went  between  them  to  uncouple 
them,  appellee  testifying  that  the  cars  had  stopped  in  obedience  to  his 
signal,  and  appellant's  witnesses  testifying  that  they  were  moving.  The 
rule  of  appellant  prohibited  employes  from  going  between  the  cars 
while  moving.  The  evidence  shows  that  it  was  the  custom  of  employes, 
and  proper  for  them,  to  go  between  the  cars  for  the  purpose  of  uncoup- 
ling them  when  they  were  still.  With  this  issue  sharply  drawn,  the 
court  by  its  charge  made  the  right  of  recovery  to  depend  upon  the  cars 
being  still  when  appellee  went  between  them.  The  jury  by  its  verdict, 
in  effect,  found  that  the  cars  were  still  when  the  appellee  went  between 
them.  Under  these  circumstances,  we  do  not  see  that  appellant  was 
injured  by  the  failure  to  give  requested  charge,  for  if  the  cars  were 
still  no  question  as  to  a  safe  or  dangerous  way  arose,  and  the  court  was 
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not  required  to  submit  such  an  issue.  The  train  having  stopped,  it 
was  negligence  in  the  engineer  to  again  start  it  to  moving  without  a 
signal  to  that  effect,  and  none  was  given. 

The  appellant  complains  that  the  court  erred  in  not  giving  the  re- 
quested charge,  as  follows:  "You  are  instructed  that  it  was  the  duty 
of  the  plaintiff,  if  he  gave  a  stop  signal  just  before  he  went  between  the 
cars  to  uncouple  the  same,  to  see  that  his  said  signal  had  been  seen  and 
obeyed  before  he  went  between  the  said  cars,  and  if  you  believe  that 
he  did  give  such  signal  and  went  between  the  said  cars  without  knowing 
that  it  had  been  seen  or  obeyed,  and  that  such  act  was  negligence  and 
caused  or  contributed  to  his  injury,  then  he  can  not  recover,  and  you 
will  find  for  the  defendant/' 

Rule  308  of  the  railway  company  introduced  in  evidence  is  as  fol- 
lows :  "It  is  dangerous  to  assume  that  signals  given  to  the  engineer  or 
fireman  have  been  seen,  or,  if  seen,  that  they  will  be  obeyed,  when  obe- 
dience to  those  signals  on  the  part  of  the  engineman  or  fireman  is  es- 
sential to  the  safety  of  an  employe  in  the  performance  of  his  duty.  He 
must  know  that  the  signal  has  been  seen,  understood  and  obeyed  be- 
fore placing  himself  in  a  dangerous  position.  Otherwise  he  assumes  all 
risk  of  danger  arising  from  any  misunderstanding  or  disregard  of  the 
signals/' 

The  appellee  claimed  no  right  of  recovery  except  as  based  on  the  fact 
that  the  train  had  stopped  after  he  had  given  the  stop  signal,  and  the 
train  was  standing  still  when  he  endeavored  to  uncouple  the  cars  by 
going  in  between  them.  The  court,  in  effect,  instructed  the  jury  that 
in  order  for  plaintiff  to  recover  th%  must  believe  that  he  gave  a  stop 
signal,  and  that  the  train  did  stop,  and  that  he  believed  they  stopped  in 
obedience  to  his  stop  signal.  Having  given  the  stop  signal,  and  the 
train  having  stopped,  he  had  the  right  to  presume  his  stop  signal  was 
obeyed,  therefore  his  conduct  was  in  strict  observance  of  said  rule,  and 
said  requested  charge  was  substantially  covered  by  the  court's  charge, 
and  no  substantial  injury  resulted  to  appellant  from  the  failure  to  give 
the  special  charge. 

The  fourth  assignment  of  error  presented  is :  "The  court  erred  in  in- 
structing the  jury,  as  set  forth  in  the  seventh  paragraph  of  the  general 
charge,  as  follows:  'Now,  having  in  mind  the  foregoing  instructions, 
if  you  believe  from  the  evidence  that  plaintiff  was  in  the  employment 
of  the  defendant  company  as  a  switchman,  and  that  while  engaged  in 
switching  cars  in  the  switch  yards  at  Ennis  it  became  necessary  for  him 
to  cut  off  a  car  from  the  rear  of  a  string  of  cars,  and  that  after  giving 
a  signal  for  the  cars  to  move  back  on  to  track  14  he  gave  the  stop  sig- 
nal, and  that  the  chain  connecting  the  lift-lever  with  the  coupling-pin 
was  broken,  and  that  the  train  stopped,  and  that  plaintiff  believed  it 
had  stopped  in  obedience  to  his  stop  signal,  and  that  plaintiff  went  in 
between  the  cars  to  pull  the  pin  with  his  hands;  and  you  further 
believe  that  the  servants  working  with  plaintiff  failed  to  see  his  stop 
signal  (if  given),  and  that  such  failure  (if  any)  was  negligence  on 
their  part,  and  that  the  engineer  in  charge  of  the  engine  caused  the 
train  to  move  backward  and  caught  his  arm  between  the  bumpers  on 
the  cars  and  injured  him  as  alleged,  and  that  such  movement  of  the 
train  was  negligence;  and  you  further  believe  from  the  evidence  that 
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such  negligence  (if  any)  in  moving  the  train  after  it  stopped,  if  it  had 
stopped,  was  the  proximate  cause  of  plaintiff's  injury;  and  if  you  fur- 
ther find  from  the  evidence  that  plaintiff  was  not  himself  guilty  of  con- 
tributory negligence  which  caused  or  contributed  to  his  injury,  you  will 
find  for  plaintiff,  unless  you  find  for  the  defendant  under  some  other 
instructions  given  you  by  the  court." 

Three  propositions  are  presented  under  this  assignment: 

1st.  "Recovery  in  a  suit  for  damages  is  not  authorized  by  the  allega- 
tion and  proof  of  an  act  or  omission  constituting  negligence  unless  such 
negligence  is  the  proximate  cause  of  the  injury,  and  it  was  error  for 
the  court  to  submit  as  a  basis  for  recovery  the  issue  whether  it  was  neg- 
ligence of  the  servants  working  with  appellee  to  fail  to  see  his  signal, 
that  not  being  the  proximate  cause  of  the  injury." 

2d.  "It  being  elementary  that  plaintiff  could  not  recover  unless  he 
was  free  from  all  negligence  which  caused  or  contributed  to  his  injury, 
it  was  reversible  error  for  the  court  to  instruct  the  jury  to  find  for 
plaintiff  in  the  event  they  found  certain  grouped  facts,  omitting  any 
reference  to  the  essential  fact  of  whether  plaintiff  was  guilty  of  negli- 
gence causing  or  contributing  to  his  injury." 

3d.  "It  being  the  exclusive  province  of  the  jury  to  determine  the  ex- 
istence or  non-existence  of  facts,  it  was  an  erroneous  invasion  of  the 
province  of  the  jury  for  the  court  to  assume  the  material  fact  in  issue 
— that  plaintiff  was  not  guilty  of  any  negligence  causing  or  contributing 
to  his  injury." 

We  are  of  the  opinion  that  none  of  these  propositions  is  well  taken. 
It  was  a  question  for  the  jury  to  determine  whether  or  not  it  was  negli- 
gence in  the  servants  working  with  appellee  to  fail  to  see  his  signal  and 
whether  or  not  such  negligence  was  the  proximate  cause  of  the  injury. 
The  charge,  if  anything,  was  more  onerous  on  appellee  than  necessary, 
as  all  the  acts  of  negligence  were  coupled  with  the  conjunction  and,  by 
which  the  charge  made  it  necessary  that  all  of  said  acts  existed  before 
a  recovery  could  be  had.  Second.  The  court  charged  in  another  para- 
graph of  his  charge  on  contributory  negligence,  and  if  appellant  de- 
sired a  charge  along  the  line  suggested,  it  should  have  requested  it. 
Third.  We  do  not  agree  with  counsel  that  the  charge  assumes  "that 
appellee  was  proceeding  in  a  proper,  careful  and  correct  manner  to  un- 
couple the  cars." 

We  have  carefully  considered  the  other  assignments  of  error  pre- 
sented, not  here  discussed,  and  are  of  the  opinion  that  none  show  re- 
versible error.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  V.  Carr  et  al.  v.  Sarah  E.  Miller  et  al. 

Decided  December  1,  1909. 

1. — Tax  Deed — Judgment — Void  and  Voidable— Collateral  Attack. 

In  support  of  a  tax  deed  offered  to  show  color  of  title  as  a  basis  of 
limitation,  a  judgment  entitled  "State  of  Texas  v.  Unknown  Persons"  (not 
unknown  owners)  but  reciting  that  defendant  had  been  duly  cited  by  publication, 
and  foreclosing  the  State's  lien  for  taxes  due  by  defendant  on  the  land  described, 
was  not  void  on  its  face  and  subject  to  collateral  attack  on  that  ground.  It 
would  not  be  presumed,  in  the  absence  of  proof  of  the  character  of  the  citation 
published,  that  it  was  a  notice  to  unknown  "persons"  instead  of  unknown  owners. 

2. — Same— Irregularities  in  Procedure. 

If  the  judgment  foreclosing,  on  service  by  publication,  a  lien  for  taxes 
against  unknown  owners  were  one  requiring  the  appointment  of  an  attorney 
to  represent  defendants  not  appearing  and  a  continuance  of  the  case  for  one 
term  after  6uch  service  had  (which  is  not  decided)  the  failure  to  comply  with 
these  requirements  would  not  render  the  judgment  void  on  collateral  attack. 

3. — Recorded  Deed — Acknowledgment — Evidence. 

Objection  to  a  tax  -deed  offered  in  evidence  that  it  was  acknowledged  before 
the  grantee  as  notary,  was  cured  by  a  subsequent  acknowledgment  before  a 
notary  not  disqualified,  and  also  by  proof  being  made,  as  at  common  law,  of 
its  execution. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below  be- 
fore Hon.  James  L.  Shepherd. 

J.  E.  Starley  and  W.  A.  Hudson,  for  appellants,  cited :  On  verity  of 
judgment:  Treadway  v.  Eastburn,  57  Texas,  209;  Irion  v.  Bexar 
County,  26  Texas  Civ.  App.,  527,  and  the  authorities  cited  below. 

On  silence  of  record:  Wilkerson  v.  Schoonmaker,  77  Texas,  615; 
Martin  v.  Robinson,  67  Texas,  368;  Kenson  v.  Gage,  34  Texas  Civ. 
App.,  547;  Holmes  v.  Buckner,  67  Texas,  107. 

On  recitals  of  judgment:  Treadway  v.  Eastburn,  supra;  Letney  v. 
Marshall,  79  Texas,  513;  Wilkerson  v.  Schoonmaker,  77  Texas,  615; 
Buse  v.  Bartlett,  1  Texas  Civ.  App.,  335;  Martin  v.  Burns,  80  Texas, 
676 ;  Gillon  v.  Wear,  9  Texas  Civ.  App.,  44 ;  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  vol.  17,  p.  1080. 

On  entry  at  first  term :  Davis  v.  Robinson,  70  Texas,  394 ;  Tobar  v. 
Losano,  6  Texas  Civ.  App.,  698;  Patterson  v.  Seeton,  19  Texas  Civ. 
App.,  430. 

On  appointment  of  attorney:  Note  to  article  1211,  Sayles*  Civ. 
Stats. :  Heil  v.  Martin,  70  S.  W.,  430-437. 

On  "unknown  person":  Rev.  Stats.,  arts.  5232b,  5232c,  5232f, 
5232g  and  5232o. 

Deeds  proven  as  at  common  law :  Herndon  v.  Casiano,  7  Texas,  322 ; 
Stroud  v.  Springfield,  28  Texas,  663. 
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On  issuance  and  loss:  Sayles*  Civ.  Stats.,  Rules  10  and  11,  under 
"Evidence,"  and  authorities  there  cited. 

Cowan,  Burney  &  Ooree,  for  appellees. — If  the  record  shows  affirma- 
tively that  service  was  defective,  then  the  judgment  is  void.  Art.  5232o, 
Revised  Statutes;  Treadway  v.  Eastburn,  57  Texas,  209-13;  Fowler  v. 
Simpson,  79  Texas,  611-17;  Martin  v.  Burns,  80  Texas,  676;  Withers 
v.  Patterson,  27  Texas,  491;  Collins  v.  Miller.  64  Texas,.  118;  Stegall 
v.  Huff,  54  Texas,  193;  Dunn  v.  Taylor,  42  Texas  Civ.  App.,  241. 

The  Statute  Act,  5232o,  requiring  the  service  to  be  made  upon  "all 
persons  owning  or  having  or  claiming  any  interest"  in  the  lands,  will 
not  be  presumed  to  be  complied  with  by  recitation  of  service  upon  "un- 
known persons."  Art.  5232o,  Rev.  Stats.;  Babcock  v.  Wolffarth  et  al., 
35  Texas  Civ.  App.,  512;  Garvey  v.  State,  88  S.  W.,  873;  Earnest  v. 
Glaser,  32  Texas  Civ.  App.,  378;  Netzorg  v.  Green,  26  Texas  Civ.  App., 
119. 

A  tax  deed  which  shows  no  authority  for  the  tax  sale  conveys  no 
title,  and  a  void  judgment  is  not  such  color  of  title  as  to  entitle  one  in 
possession  of  land  thereunder  to  recover  under  the  three  years  statute 
of  limitation.  Latimer  v.  Logwood,  27  S.  W.,  960 ;  Green  v.  Hugo,  81 
Texas,  452;  Meredith  v.  Coker,  65  Texas,  29;  Greer  v.  Howell,  64 
Texas,  688;  Telfener  v.  Dillard,  70  Texas,  139;  Dawson  v.  Ward,  71 
Texas,  72. 

The  judgment  in  this  case  was  void  because  of  want  of  service,  as  at 
the  time  of  the  entrv  of  the  judgment  notice  had  not  become  perfect. 
Rev.  Stats.,  arts.  1264,  1346,  5232o,  5232g:  Cockrell  v.  State,  22 
Texas  Civ.  App.,  568. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  in  which  the  defendants,  among  other  things,  pleaded  limitation 
of  three,  five  and  ten  years.  After  hearing  all  the  testimony  that  was 
held  to  be  admissible,  the  judge  instructed  the  jury  to  return  a  ver- 
dict for  the  plaintiffs  for  a  one-third  interest  in  the  land,  which  was 
done,  and  judgment  rendered  accordingly. 

The  defendants  have  appealed  and  assign  as  error  the  action  of  the 
court  in  not  permitting  them  to  introduce  in  evidence  a  certified  copy 
of  a  certain  judgment  rendered  by  the  same  court  foreclosing  a  tax 
lien  upon  the  land  in  controversy  and  a  deed  executed  by  the  sheriff 
of  Ward  County  conveying  the  land  to  M.  B.  Cranson,  which  deed  re- 
cites the  fact  that  the  land  was  sold  by  the  sheriff  under  an  order  of 
sale  issued  upon  the  judgment  referred  to.  Appellants  deraign  title 
under  the  judgment  and  deed  above  mentioned.  Although  the  judg- 
ment may  have  been  voidable,  it  was  admissible  in  evidence  in  support 
of  the  three  years  statute  of  limitation,  unless  it  was  absolutely  void. 
The  objections  urged  against  it,  and  which  were  sustained  by  the  court, 
were:  (1)  That  it  showed  upon  its  face  service  of  citation  upon  "un- 
known persons,"  instead  of  "the  unknown  owners"  of  the  land;  (2) 
no  appointment  of  an  attorney  to  represent  the  defendants  cited  by 
publication,  and  (3)  that  the  judgment  was  rendered  at  the  same  term 
of  court  to  which  the  citation  was  returnable.  Those  objections  were 
sustained  and   the  defendants  excepted.     The   sheriff's  deed   was   ob- 
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jected  to  because  it  was  not  supported  by  a  valid  judgment,  and  be- 
cause it  was  shown  by  testimony  that  the  sheriff's  acknowledgment  to 
the  deed  was  taken  by  the  grantee  Cranson.  In  so  far  as  it  has  any 
bearing  upon  the  question  of  citation  and  service  thereof,  the  judgment 
Teferred  to  reads  as  follows: 

"The  State  of  Texas  v.  Unknown  Persons.     No.  40. 

"And  now,  on  this  the  30th  day  of  August,  A.  D.  1898,  this  cause 
coming  on  regularly  for  trial,  came  the  plaintiff,  by  its  attorney,  and 
the  defendant  being  called,  came  not,  but  wholly  made  default,  and 
it  appearing  to  the  court  that  the  defendant  is  an  unknown  person, 
and  that  the  said  defendant  had  been  duly  cited  by  publication  as  in 
such  case  made  and  provided  to  appear  and  answer  herein,  at  this  term 
of  this  court,  and  after  hearing  the  pleadings  and  evidence  and  duly 
considering  the  same,  the  court  is  of  the  opinion  and  finds  that  the 
said  defendant  is  indebted  to  the  plaintiff,  the  State  of  Texas,  for  the 
taxes  due  it  for  the  year  1897,  in  the  sum  of  eighteen  (18)  and 
89/100  dollars,  and  the  further  sum  of  twelve  (12)  and  75/100  dol- 
lars for  interest  and  costs,  aggregating  the  sum  of  thirty-one  (31)  and 
64/100  dollars,  being  the  total  amount  due  on  separate  parcels  of  land 
as  hereinafter  described." 

There  was  no  other  testimony  tending  to  shed  light  upon  the  ques- 
tion of  the  service  of  citation,  the  clerk  of  the  court  testifying  that 
the  petition  and  all  the  other  papers  filed  in  the  case  could  not  he 
found  in  his  office  nor  produced  by  him.  It  is  the  settled  rule  of  law 
that  a  judgment  of  a  domestic  court  of  general  jurisdiction  can  not 
be  collaterally  attacked  and  shown  to  be  void  on  account  of  insufficient 
notice  to  the  defendant,  unless  the  want  of  such  notice  is  made  to  ap- 
pear upon  the  face  of  the  judgment  or  by  other  documents  constituting 
part  of  the  record  in  the  particular  case.  (Treadway  v.  Eastburn,  57 
Texas,  209;  Martin  v.  Burns,  80  Texas,  677;  Martin  v.  Robinson,  67 
Texas,  368;  Letney  v.  Marshall,  79  Texas,  513.) 

Counsel  for  appellees  contend  that  this  case  is  not  within  the  rule 
referred  to,  but  comes  within  the  class  of  cases  in  which  it  is  held 
that,  where  the  judgment  shows  upon  its  face  the  particular  character 
of  service  of  citation,  and  which  was  not  such  as  the  law  requires,  then 
the  judgment  is  void  and  subject  to  collateral  attack.  Without  con- 
troverting the  rule  of  law  referred  to  in  behalf  of  appellees,  we  are  of 
opinion  that  this  case  does  not  come  within  that  rule,  but  belongs  to 
the  other  class  of  cases.  Art.  5232o  of  the  Revised  Statutes  prescribes 
the  manner  in  which  notice  by  publication  may  be  served  upon  non- 
residents and  unknown  heirs  in  Buits  instituted  by  the  State  for  the 
collection  of  taxes  and  the  foreclosure  of  tax  liens.  It  requires  that, 
upon  affidavit  setting  out  that  the  owner  or  owners  are  non-residents, 
or  are  unknown  to  the  attorney  for  the  State,  and  after  inquiry  can 
not  be  ascertained,  said  parties  shall  be  cited  and  made  parties  defend- 
ant by  notice  in  the  name  of  the  State  and  County,  directed  to  all  per- 
sons owning  or  having  or  claiming  any  interest  in  the  land  upon  which 
the  taxes  are  alleged  to  be  due.  The  judgment  under  consideration, 
instead  of  disclosing  a  defective  and  improper  notice,  recites  and  de- 
clares that  the  defendant  "had  been  duly  cited  by  publication  as  in 
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such  case  made  and  provided  to  appear  and  answer  herein."  The  con- 
tention that  the  judgment  shows  on  its  face  that  the  citation  was 
directed  to  an  "unknown  person,"  and  not  as  prescribed  by  statute  to 
uall  persons  owning  or  having  or  claiming  any  interest  in  the  land," 
is  not  tenable.  The  judgment  recites  that  the  defendant  is  an  un- 
known person,  and  60  he  may  have  been,  but  it  does  not  state  what 
character  of  notice  was  served  upon  him  other  than  as  above  recited. 
The  judgment  having  recited  due  notice  to  the  defendant  in  the  man- 
ner required  by  law,  and  this  being  a  collateral  attack,  that  recital 
is  conclusive. 

If  this  be  one  of  the  class  of  cases  directing  the  court  to  appoint  an 
attorney  to  represent  a  defendant  served  by  publication  and  directing 
the  case  to  stand  continued  until  the  next  term  after  return  of  cita- 
tion, which  we  do  not  hold,  the  failure  to  comply  with  the  directions 
referred  to  did  not  render  the  judgment  absolutely  void.  (Heie  v. 
Martin,  TO  S.  W.,  430;  Davis  v.  Robinson,  70  Texas,  394;  Tobar  v. 
Losano,  6  Texas  Civ.  App.,  698,  25  S.  W.,  973.)  Hence,  we  conclude 
that  the  trial  court  erred  in  excluding  the  certified  copy  of  the  judg- 
ment. 

What  has  been  said  disposes  of  the  first  objection  urged  against  the 
admissibility  of  the  sheriff's  deed.  The  other  objection  to  it  was  met 
by  showing  a  subsequent  acknowledgment  of  the  deed  before  a  differ- 
ent officer  and  by  common-law  proof  of  its  execution. 

By  cross-assignments  of  error  appellees  contend  that  the  court 
should  have  instructed  a  verdict  for  them  for  all  of  the  land,  or,  at 
any  rate,  for  more  than  an  undivided  one-third  interest.  We  are  of 
opinion  that  the  plaintiffs  failed  to  show  title  to  more  than  undivided 
one-third  interest,  and  therefore  the  cross-assignments  are  overruled. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


Western  Union  Telegbaph  Company  v.  R.  L.  Bennett. 

Decided  December  1,  1009. 

1. — Telegraph — Negligence — Contract — Unrepeated  Message. 

A  telegraph  company  can  not  protect  itself  against  liability  for  negligence 
by  an  agreement  that  for  an  unrepeated  message  it  should  not  be  liable  for 
delay  in  transmission,  though  the  delay  was  due  to  an  error  in  transmitting 
the  address   given. 

2. — Special  Demurrer — Harmless  Error. 

Error  in  sustaining  plaintiff's  special  exception  to  defendant's  pica  was 
not  ground  for  reversal  where  the  benefit  of  the  defense  therein  presented, 
so  far  as  same  was  good  in  law,  was  allowed  defendant  by  the  instructions 
under  which  the  case  was  submitted  to  the  jury. 

3. — Requested  Charge— Damages. 

A  requested  charge  denying  plaintiff  a  recovery  if  the  evidence  failed 
to  show  certain  special  damages  alleged,  was  properly  refused,  where  plaintiff's 
claim  was  not  limited  to  such  special  damages. 
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Requested  charge  on  the  subject  of  damages  criticised  as  inaccurate  and 
confusing. 

5. — Telegraph — Mistakes  in  Transmission — Pleading. 

A  plea  seeking  to  excuse  delay  in  delivering  an  unrepeated  telegram  by 
attributing  it  to  a  change  of  the  address  in  transmission  due  to  specified 
liabilities  to  error  in  sending  and  receiving  communications  by  electricity, 
is  held  not  to  present  the  issue  as  to  an  excusable  mistake  in  writing  down 
the  message  on  a  typewriter. 


6. — Charge — Assuming  Fact. 

Evidence  held  to  present  a  question  of  fact  as  to  whether  delay  in  delivering 
a  message  was  due  to  a  mistake  in  transmitting  the  address,  and  to  render 
improper  a  requested  charge  relieving  defendant  from  liability  in  certain  events, 
assuming  that  to  be  the  fact. 

7. — Damages. 

A  recovery  of  $1,150  as  damages  for  distress  of  mind  caused  by  plaintiff's 
failure,  through  delay  in  delivering  a  telegram  by  defendant,  to  reach  a  dying 
mother  before  she  became  unconscious,  sustained  as  not  excessive. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Spoonts,  Thompson  dc  Barwise,  for  appellant. — It  was  error  to 
sustain  the  exceptions  to  defendant's  plea.  Western  TJ.  Tel.  Co.  v. 
Brown,  75  S.  W.,  359;  Womack  v.  Western  U.  Tel.  Co.,  58  Texas, 
178;  Western  U.  Tel.  Co.  v.  Neil,  57  Texas,  291;  Western  TJ.  Tel. 
Co.  v.  Hearne,  77  Texas,  84;  Western  U.  Tel.  Co.  v.  Elliott,  7 
Texas  Civ.  App.,  482;  Western  U.  Tel.  Co.  v.  Reeves,  8  Texas  Civ. 
App.,  37;  Primrose  v.   Tel.   Co.,   154  U.   S.,  1. 

The  mere  fact  that  there  was  a  mistake  in  the  telegram  is  not 
sufficient  evidence  of  defendant's  negligence  to  justify  a  recovery, 
and  in  this  case  there  was  no  testimony  of  any  negligence  upon  the 
part  of  the  defendant,  except  the  mere  mistake  in  changing  the 
address  from  214  to  215  Main  Street.  White  v.  Western  TJ.  Tel. 
Co.,  14  Fed.,  710;  Jones  v.  Western  TJ.  Tel.  Co.,  18  Fed.,  717; 
Hart  v.  Western  TJ.  Tel.  Co.,  66  Cal.,  579;  Western  TJ.  Tel.  Co.  v. 
Brown,  75  S.  W.,  359;  Coit  v.  Western  TJ.  Tel.  Co.,  130  Cal.,  657; 
Cowen  v.  Western  TJ.  Tel.  Co.,  58  Mo.  App.,  257;  Lassiter  v.  West- 
ern U.  Tel.  Co.,  89  TJ.  C,  334. 

Bell  &  Milam,  for  appellee. — A  telegraph  company  can  not  by  a 
stipulation  in  the  contract  obtain  protection  against  the  negligence 
of  its  servants  in  failing  to  transmit  or  deliver  a  message  with  rea- 
sonable diligence.  Western  TJ.  Tel.  Co.  v.  Linn,  87  Texas,  7;  Mitch- 
ell v.  Western  TJ.  Tel.  Co.,  12  Texas  Civ.  App.,  262. 

After  the  court  has  charged  fully  on  a  phase  of  the  case  it  is 
not  error  to  refuse  a  requested  charge  to  the  same  effect.  Western 
TJ.  Tel.  Co.  v.  Piner,  9  Texas  Civ.  App.,  152;  Western  TJ.  Tel.  Co. 
v.  De  Andrea,  45  Texas  Civ.  App.,  395. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  against 
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the  telegraph  company  to  recover  damages  in  the  sum  of  $1950  for 
the  negligent  failure  of  the  defendant  to  promptly  transmit  and 
deliver  to  appellee  the  following  telegram:  "Blossom,  Texas,  March 
21,  1907.  E.  L.  Bennett,  No.  214  Main  Street,  Ft.  Worth,  Texas. 
Mother  worse.  Come  at  once.  (Signed)  C.  L.  Bennett."  C.  L. 
Bennett  is  the  brother  of  the  plaintiff,  R.  L.  Bennett.  The  mother 
referred  to  in  the  telegram  was  the  plaintiff's  mother. 

The  allegations  of  the  plaintiff's  petition  are  substantially  to  the 
effect  that  the  telegram  was  delivered  to  defendant  at  Blossom  about 
eight  o'clock  p.  m.,  March  21,  1907;  that  plaintiff  did  not  receive 
the  same  until  nine  o'clock  and  twenty-five  minutes  a.  m.  on  the 
22d  of  March;  that  upon  receipt  of  the  telegram  he  immediately  left 
Ft.  Worth  and  reached  the  town  of  Blossom  at  eleven  o'clock  a.  m. 
on  the  23d  of  March;  that  being  the  earliest  hour  at  which  he  could 
reach  that  town  after  he  was  advised  of  the  contents  of  the  message; 
that  when  he  reached  that  place  his  mother  was  unconscious,  and 
so  remained  unconscious  until  the  time  of  her  death,  which  occurred 
on  the  24th  of  March  at  8:30  p.  m. ;  that  if  the  message  had  been 
promptly  delivered  he  could  have  reached  the  bedside  of  his  mother 
before  she  became  unconscious;  that  the  defendant  was  guilty  of 
negligence  in  failing  to  promptly  transmit  and  to  deliver  the  mes- 
sage to  him  after  it  was  received  at  Ft.  Worth,  which  was  about 
7:53  p.  m.  on  the  night  of  March  21.  It  is  also  alleged  that  by 
reason  of  the  negligent  failure  to  transmit  and  deliver  the  message, 
plaintiff  was  delayed  in  reaching  his  mother  in  her  last  sickness,  and 
was  deprived  of  the  comfort  and  consolation  of  being  with  her  dur- 
ing the  last  hours  in  which  she  was  conscious  and  of  receiving  her 
dying  blessing,  and  that  by  reason  of  the  premises  the  plaintiff  suf- 
fered great  disappointment  and  grief,  mental  pain  and  anguish  in 
the  sum  of  $1950. 

The  defendant  answered  by  general  demurrer,  general  denial,  and 
specially  that  "if  it  undertook  to  send  the  telegram,  as  alleged  in 
the  plaintiff's  petition,  that  the  same  was  sent  subject  to  certain 
conditions  and  stipulations,  which  constituted  the  contract  by  virtue 
of  which  the  telegram  was  sent;  that  sending  telegrams  by  electricity 
is  always  subject  to  a  great  many  contingencies,  which  are  liable  to 
cause  a  change  in  a  telegram  and  which  can  not  be  guarded  against 
by  the  use  of  ordinary  care;  that  the  telegraphic  alphabet  consists 
of  a  series  of  dots  and  dashes,  the  combination  of  which  constitutes 
letters  and  words,  and  that  it  is  frequently  difficult  for  an  operator 
to  distinguish  between  a  dot  and  a  dash,  or  to  correctly  read  the 
telegraphic  signals;  and  any  little  interruption  or  interference  with 
the  wire,  or  any  noise  at  the  time  of  taking  a  message  from  the 
wire,  and  numerous  other  things  may  interfere  with  the  correct  read- 
ing, transmission  and  transcribing  of  a  telegraphic  message;  that  the 
only  way  to  avoid  mistakes  of  this  kind  is  to  provide  for  repeating 
the  message,  that  is,  telegraphing  it  back  from  the  terminal  office 
to  the  sending  office  for  comparing;  that  the  contract  by  virtue  of 
which  said  message  was  sent  provided  as  follows:  'To  guard  against 
mistakes  or  delays,  the  sender  of  a  message  should  order  it  repeated, 
that  is,  telegraphed  back   to  the   originating   office   for   comparison. 
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For  this,  one-half  the  regular  rate  is  charged  in  addition.  It  is 
agreed  between  the  sender  of  the  following  message  and  this  com- 
pany that  said  company  shall  not  be  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  nondelivery  of  any  unrepeated 
message  beyond  the  amount  received  for  sending  the  same/  De- 
fendant says  that  for  some  cause,  not  resulting  from  any  negligence 
of  it  or  its  employes,  the  address  in  said  message,  during  the  process 
of  transmission,  became  changed  from  No.  214  Main  Street  to  215 
Main  Street;  that  the  change  in  said  address  was  the  cause  of  the 
delay  in  the  delivery  of  said  telegram;  that  had  said  message  been 
repeated  said  mistake  would  not  likely  have  occurred;  that  said 
message  being  an  unrepeated  message,  and  said  mistake  having  re- 
sulted without  negligence  on  the  part  of  the  defendant,  and  the 
delay  in  the  delivery  of  said  message  having  been  caused  by  said 
mistake,  defendant  says  that  it  is  not  liable  to  the  plaintiff  for  the 
amount  paid  for  the  sending  of  said  message,  to  wit,  the  sum  of 
twenty-five  cents/' 

To  this  special  plea  the  plaintiff  filed  a  special  exception  on  the 
ground  that  it  attempts  to  excuse  the  defendant  on  account  of  its 
own  negligence.  The  trial  court  sustained  this  special  exception. 
The  verdict  and  judgment  below  were  in  appellee  s  favor  for  the 
sum  of  $1150. 

We  find  that  the  telegram  as  above  set  out  was  prepared  at  Blos- 
som, Texas,  by  the  plaintiffs  brother,  C.  L.  Bennett,  and  was 
promptly  transmitted  from  that  telegraph  office  to  the  appellant's 
telegraph  office  at  Ft.  Worth,  Texas,  where  it  was  received  about 
7  o'clock  and  53  minutes  p.  m.  on  the  night  of  March  21.  Plaintiff 
at  that  time  was  on  duty  at  his  place  of  business  at  214  Main 
Street,  which  is  the  address  as  given  in  the  telegram;  that  by  the 
exercise  of  ordinary  care  upon  the  part  of  appellant's  messengers 
or  delivering  department,  he  could  have  been  found  at  that  place 
and  the  message  delivered  to  him  that  night  or  early  the  next  morn- 
ing in  time  for  him  to  have  taken  a  train  and  reached  the  bedside 
of  his  mother  at  Blossom,  Texas,  before  she  became  unconscious; 
that  by  reason  of  this  negligence  the  plaintiff  was  deprived  of  the 
privilege  of  seeing  his  mother  during  her  conscious  hours  and  the 
consolation  that  would  have  resulted  therefrom,  and  that  she,  from 
the  time  of  his  arrival  to  the  time  of  her  death,  which  occurred  at 
the  time  alleged  in  the  petition,  never  regained  consciousness;  and 
as  a  result  of  this  negligence  and  for  this  breach  of  duty  upon  the 
part  of  appellant  to  promptly  deliver  the  message  there  is  evidence 
which  tends  to  show  that  the  appellee  Buffered  mental  anguish  for 
being  deprived  of  the  privilege  of  being  with  his  mother  during  her 
conscious  hours. 

The  evidence  on  the  subject  of  the  supposed  mistake  in  the  tele- 
gram as  received  at  Ft.  Worth  in  giving  or  not  giving  the  proper 
street  number  of  his  address,  is  in  such  a  condition  that  no  definite 
and  certain  finding  can  be  made  upon  it.  There  is  evidence  which 
tends  to  show  that  when  the  telegram  was  received  at  Ft.  Worth 
the  street  number  was  given  at  215  instead  of  214,  the  proper  num- 
ber.    On   the  other  hand,  the  appellee  testified,  as  shown   on  page 
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eight  of  the  statement  of  facts,  that  the  telegram  that  was  delivered 
to  him  was  not  addressed  to  215  Main  Street,  but  was  addressed 
to  214  Main  Street,  and  stated  that  "I  do  not  know  whether  it  was 
the  original  telegram  or  not;  I  do  not  know  about  that.  As  to 
whether  the  214  had  been  stricken  out  and  the  215  written  in,  I 
will  say  that  there  never  was  any  215  there.  I  am  sure  of  that.  I 
was  on  duty  there  that  night."  Then  he  goes  on  to  testify  that  the 
place  where  he  was  on  duty  was  at  214,  and  there  he  could  have 
been  found.  He  did  not  receive  the  telegram  until  the  next  morning 
at  the  time  alleged  in  the  petition,  when  his  evidence  shows  that  he 
was  informed  by  the  party  for  whom  he  was  working  that  there  was 
a  telegram  for  him  at  the  telegraph  office,  where  he  promptly  went 
and  it  was  delivered  to  him.  Thereupon  he  made  immediate  prep- 
aration for  departing  and  left  on  the  earliest  train  that  he  could 
take  in  order  to  reach  the  bedside  of  his  mother.  But,  assuming 
that  the  mistake  was  made  in  the  transmission  of  the  message,  the 
evidence  would  justify  the  conclusion  that  the  appellee  could  have 
been  found  at  his  place  of  business,  at  214,  if  the  company  or  its 
agents  had  exercised  ordinary  diligence  to  discover  his  whereabouts. 
Furthermore,  there  is  evidence,  as  shown  by  the  testimony  of  the 
messenger  boy,  George  Heare,  as  set  out  on  pages  31  and  32  of  the 
statement  of  facts,  which  tends  to  contradict  the  evidence  offered 
by  the  defendant  tending  to  show  that  the  failure  to  deliver  was  on 
account  of  the  mistake  in  the  street  number,  wherein  he  testifies 
substantially  to  facts  that  would  justify  the  conclusion  that  the  mes- 
sage was  never  sent  out  that  night  by  the  telegraph  company  in  an 
effort  to  deliver  it  to  the  plaintiff. 

Appellant's  first  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  sustaining  plaintiff's  special  exception  to  that  part 
of  its  answer  which  pleaded  the  stipulation  providing  for  repeating 
the  message  in  order  to  guard  against  errors  or  mistakes.  So  much 
of  this  stipulation  that  attempted  to  relieve  the  telegraph  company 
from  its  negligence  in  not  delivering  or  transmitting  an  unrepeated 
message,  could  not  be  enforced.  Western  U.  Tel.  Co.  v.  Lynn,  87 
Texas,  7;  Mitchell  v.  Telegraph  Co.,  12  Texas  Civ.  App.,  262,  33 
S.  W.,  1019.  But  for  merely  errors  or  mistakes  committed  in  the 
transmission,  such  a  stipulation  is  lawful  and  reasonable.  Womack 
v.  Telegraph  Co.,  58  Texas,  178;  Telegraph  Co.  v.  Neil,  57  Texas, 
291.  This  stipulation  was  so  broad  that  it  attempted  to  relieve  the 
appellant  of  all  negligence  or  mistakes,  even  though  negligently 
made,  if  the  message  was  not  repeated.  Furthermore,  no  possible 
error  could  have  resulted  to  the  appellant  in  the  action  of  the  trial 
court  in  sustaining  the  exception,  because  in  the  second  paragraph 
of  the  charge  the  appellant  was  given  the  benefit  of  the  rule  that 
protected  it  against  errors  committed  in  the  transmission,  in  that 
the  jury  was  instructed  that  if  the  number  of  the  address  was  changed 
through  error  in  transmitting  the  telegram  without  negligence,  to 
find  for  the  defendant.  If  the  demurrer  had  not  been  sustained, 
this  instruction  gave  the  defendant  all  the  protection  it  would  have 
been  entitled  to  and  was  as  far  as  the  court  could  lawfully  go   in 
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that  direction  in  submitting  the  issue  to  the  jury.     The  action  of 
the  court  in  this  respect  shows  no  reversible  error. 

Appellant's  second  assignment  is  to  the  effect  that  the  court  erred 
in  not  submitting  to  the  jury  appellant's  first  special  instruction, 
which  is  as  follows:  "Even  though  the  jury  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  negligence  in  failing  to 
deliver  said  message  in  time  to  enable  the  plaintiff  to  take  the  train 
that  left  Ft.  Worth  at  8  o'clock  and  5  minutes  on  the  morning  of 
March  22,  1907,  still  the  plaintiff  can  not  recover,  unless  the  jury 
further  finds  that  plaintiff  would  have  derived  comfort  and  consola- 
tion from  being  with  his  mother  prior  to  her  becoming  unconscious, 
and  would  have  received  her  dying  blessing,  and  if  you  find  that 
he  would  not  have  received  such  consolation  and  would  not  have 
received  such  dying  blessing,  and  did  not  suffer  mental  anguish 
because  thereof,  your  verdict  will  be  for  defendant." 

On  the  subject  of  damages  the  court  instructed  the  jury  as  fol- 
lows: "Then  you  will  return  a  verdict  in  favor  of  the  plaintiff  for 
such  sum  of  money  as  you  believe  from  the  evidence  will  reasonably 
compensate  him  for  such  mental  anguish  so  suffered  by  him,  if  any." 
It  is  contended  by  appellant  that  the  pleadings  of  the  plaintiff  on 
the  subject  of  damages  related  solely  to  the  damages  he  sustained 
by  reason  of  being  deprived  of  his  mother's  dying  blessing,  and  the 
consolation  he  would  have  received  if  he  had  been  permitted  to 
reach  the  bedside  of  his  mother  before  she  became  unconscious.  We 
do  not  understand  the  plaintiff's  case,  as  made  by  the  petition,  to 
rest  solely  upon  these  two  items,  but  it  seeks  to  recover  also  for  the 
mental  suffering  he  sustained  generally,  on  account  of  not  being 
able  to  reach  his  dying  mother  before  she  became  unconscious.  The 
special  charge  was  too  restricted  and  therefore  was  properly  refused; 
but  the  charge  as  quoted  above  and  as  copied  in  appellant's  brief, 
will  not  stand  a  comparison  with  the  charge  as  contained  in  the 
record.  The  difference  consists  in  the  words  as  appear  in  line  four 
from  the  bottom  of  the  charge  as  stated  in  the  record.  As  we  have 
copied  this  charge  from  the  brief,  it  will  be  observed  that  the  word 
"not"  immediately  preceding  "have  received  such  consolation,"  is 
stated  in  the  charge  as  quoted.  This  word  is  not  given  in  the  charge 
as  stated  in  the  record.  Of  course,  we  are  bound  by  the  charge  as 
copied  in  the  record,  and  must  assume  that  it  is  there  correctly  stated. 
This  being  true,  it  was  correctly  refused,  if  for  no  other  reason  than 
that  it  was  not  correctly  framed.  Therefore,  the  charge  presented 
to  the  court  and  which  it  passed  upon  and  which  it  refused,  after 
omitting  certain  parts  already  given,  reads  as  follows:  "Still  the 
plaintiff  can  not  recover  unless  the  jury  further  finds  that  plaintiff 
would  have  derived  comfort  and  consolation  from  being  with  his 
mother  prior  to  her  becoming  unconscious  and  would  have  received 
her  dying  blessing,  and  if  you  find  that  he  would  have  received  such 
consolation  and  would  not  have  received  such  dying  blessing  and  did 
not  suffer  mental  anguish  therefrom,  your  verdict  will  be  for  defend- 
ant." This  is  virtually  to  the  effect  that  although  he  would  have 
received  consolation  from  being  present  with  his  mother  and  would 
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not  have  received  the  dying  blessing,  he  could  not  recover,  unless  the 
expression  "and  did  not  suffer  mental  anguish  therefrom"  refers  to 
the  fact  that  although  being  deprived  of  the  consolation,  he  suffered 
no  mental  anguish  therefrom.  The  punctuation  does  not  limit  this 
expression  solely  in  its  application  to  the  consolation  that  he  was 
deprived  of  by  not  being  present.  The  expression  "did  not  suffer 
mental  anguish"  evidently  applies  to  both  elements,  being  deprived 
of  the  consolation  and  not  receiving  her  dying  blessing.  The  least 
that  can  be  said  of  the  charge  as  framed  is  that  it  is  confusing. 

Appellant's  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and 
tenth  assignments  of  error  will  be  considered  and  disposed  of  to- 
gether. In  these  assignments  the  appellant,  in  effect,  contends  that 
the  failure  to  deliver  the  message  in  question  was  attributable  either 
to  an  error  in  transmission  or  to  the  error  of  the  operator  in  tran- 
scribing the  message  from  the  telegraph  wire  with  the  use  of  a  type- 
writer, and  that  it  was  error  for  the  trial  court  to  limit  the  appel- 
lant's defense  of  error  or  mistake  by  its  charge  solely  to  the  issue  of 
transmission.  The  court  in  its  charge  No.  2  gave  to  the  appellant 
the  benefit  of  any  error  or  mistake  not  attributable  to  its  negligence 
that  occurred  in  transmitting  the  message.  Charge  No.  1  of  the 
trial  court  presented  the  theory  of  the  plaintiff's  case  and  instructed 
the  jury  substantially  to  the  effect  that  plaintiff  would  be  entitled  to 
recover  if  the  defendant  was  guilty  of  negligence  in  transmitting  or 
delivering  the  message.  These  assignments  present  the  question  that 
the  court  erred  in  its  general  charge  upon  this  subject  in  restricting 
the  question  to  mistake  and  error  committed  in  transmitting,  and  not 
submitting  the  question  of  error  or  mistake  committed  in  transcribing 
the  message  from  the  telegraph  wire  with  the  use  of  a  typewriter, 
and  in  refusing  appellant's  special  charge  No.  2,  which  was  broadly 
to  the  effect  that  the  jury  could  consider  the  mistake  in  the  address 
however  committed,  unless  it  resulted  from  the  negligence  of  the 
telegraph  company.  As  we  construe  the  special  answer  of  the  de- 
fendant upon  this  subject  it  only  relates  to  error  committed  in 
transmitting  the  message  over  the  wire.  The  answer  specially  points 
out  what  could  occur  or  happen  during  the  process  of  transmission 
that  might  occasion  or  bring  about  such  a  mistake,  and  there  is 
nowhere  mentioned  in  the  answer,  the  fact  that  the  mistake  occurred 
or  could  have  occurred  in  the  process  of  transcribing  it  by  the  use 
of  a  typewriter.  It  is  true  there  is  considerable  evidence  upon  this 
question.  There  is  an  expert  who  testified  to  facts  accounting  for 
how  a  mistake  of  this  kind  could  have  occurred  in  transcribing  by 
the  use  of  a  typewriter.  Having  substantially  and  circumstantially 
pointed  out  in  its  plea  how  the  mistake  did  or  could  have  occurred, 
we  think  the  appellant  should  be  confined  to  the  facts  there  pleaded. 
Subdivision  2  of  the  general  charge  of  the  trial  court  gave  the  de- 
fendant the  benefit  of  all  that  it  was  entitled  to  upon  this  subject. 
Furthermore,  special  charge  No.  2,  which  was  requested  and  refused, 
in  effect,  assumed  the  existence  of  a  fact  about  which  in  our  opinion 
there  was  room  for  controversy.  So  much  of  the  charge  that  relates 
to  this  question  is  as  follows:  "If  the  jury  find  that  the  cause  of 
delay  in  the  delivery  of  the  telegram  sued  upon  was  the  mistake  in 
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the  address  of  plaintiff  in  changing  it  from  214  to  215  Main  Street, 
then  it  becomes  your  duty  to  determine  whether  said  mistake  re- 
sulted from  the  negligence  of  the  defendant  telegraph  company," 
etc.  This  charge  assumes  that  there  was  a  mistake  in  the  address. 
By  reference  to  the  finding  of  fact  it  will  be  seen  that  we  have  quoted 
the  evidence  of  the  plaintiff  upon  this  subject.  It  is  sufficient  to 
raise  the  question  whether  the  message  as  received  at  Fort  Worth 
and  transcribed  gave  the  wrong  number  of  plaintifPs  address.  The 
effect  of  the  testimony  of  the  plaintiff  tends  to  show  that  the  message 
was  correctly  addressed,  that  is,  214  Main  Street.  The  evidence  of 
the  mistake  was  furnished  by  the  defendant's  witnesses.  The  jury 
were  not  bound  to  believe  them,  and  could  have  concluded  that  this 
question  of  mistake  in  the  street  number  was  an  afterthought  in 
order  to  justify  or  excuse  the  negligence  of  the  delivering  depart- 
ment of  appellant's  company  in  not  promptly  delivering  the  mes- 
sage. Some  of  these  assignments  also  complain  of  the  second  para- 
graph of  the  court's  charge  in  that  it  was  misleading  and  confusing. 
They  are  also  overruled  on  this  point. 

Our  findings  of  fact  substantially  dispose  of  appellant's  eleventh 
assignment  of  error. 

The  twelfth  assignment  complains  of  the  charge  of  the  trial  court 
on  the  subject  of  damages.  This  has  been  practically  disposed  of 
in  considering  appellant's  second  assignment  of  error.  The  mental 
anguish  was  not  confined  solely  to  the  comfort  and  consolation  of 
being  with  his  mother  during  her  last  hours  or  receiving  her  dying 
blessing. 

Our  findings  of  fact  dispose  of  the  thirteenth  and  fourteenth  as- 
signments. 

The  fifteenth  assignment  complains  of  the  verdict  and  judgment 
as  excessive.  As  before  stated,  the  verdict  and  judgment  are  for 
$1150.  While  it  may  appear  to  be  large,  we  can  not  say  it  is  exces- 
sive. There  is  nothing  in  the  record  indicating  that  the  jury  were 
influenced  by  passion  or  prejudice. 

We  find   no  error  in  the  record  and  the  judgment   is  affirmed. 

Affirmed. 

Writ   of  error  refused. 


Flora  E.  Billingsly  et  al.  v.  Swenson  Land  Company. 

Decided  December  1,  1909. 

1.— Harried  Woman — Contract — Sale  of  Separate  Property. 

A  married  woman  can  not  bind  herself  by  contract  except  for  necessaries 
or  for  expenses  incurred  for  the  benefit  of  her  separate  property.  A  contract  to 
pay  a  commission  for  negotiating  a  sale  of  her  separate  property  is  not,  in 
itself,  one  for  expense  for  the  benefit  of  same  and  does  not  bind  her. 

2.— Same. 

A  married  woman  contracted  with  a  land  agent  for  sale  of  her  separate 
real  property  by  him  on  commission  of  all  above  $15.50  per  acre  realized. 
He  negotiated  a  sale  at  $19.00  per  acre,  but  she  and  her  husband  refused  to 
convey  and  the  agent  sued  them  for  his  commissions.  There  was  no  proof 
beyond  the  contract  itself  that  it  was  for  the  benefit  of  her  separate  estate. 
Held,  that  plaintiff  was  not  entitled  to  recover. 
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Appeal  from  the  County  Court  of  Parmer  County.  Tried  below 
before  Hon.  W.  L.  Townsen. 

Knight  &  Slaton,  for  appellants. — A  contract  by  a  married  woman 
for  the  sale  of  her  separate  real  estate  is  not  a  contract  "for  the  bene- 
fit of  her  separate  property"  within  the  meaning  of  article  2970; 
Simkins  on  Contracts  and  Sales,  page  95;  Jones  v.  Goff,  63  Texas, 
248;  Speer  on  the  Law  of  Married  Women,  page  50,  and  especially 
page  62;  Cushman  v.  Masterson,  64  S.  W.,  1031,  and  cases  there 
cited. 

BarcuB  &  North,  for  appellee. — Where  a  married  woman  purchases 
real  estate  with  her  separate  funds  for  the  purpose  of  speculation, 
the  sale  at  an  advanced  price  of  such  property  so  purchased,  would 
be  for  the  benefit  of  her  separate  estate.  Hollis  v.  Francois  &  Bor- 
der, 5  Texas,  195;  Cartwright  v.  Hollis,  5  Texas,  153;  Evans  v. 
Breneman,  48  S.  W.,  81;  Speer  on  Married  Women,  p.  62. 

KEY,  Associate  Justice. — The  Swenson  Land  Company  brought 
this  suit  against  Mrs.  Flora  E.  Billingsly  and  her  husband,  L.  K. 
Billingsly.  The  petition  upon  which  the  case  was  tried  alleged  that 
the  plaintiff  was  a  broker  engaged  in  selling  real  estate  for  others 
on  commission,  and  that  Mrs.  Billingsly,  who  was  a  married  woman, 
authorized  the  plaintiff  to  sell  a  certain  tract  of  land,  the  separate 
property  of  Mrs.  Billingsly;  that  by  the  terms  of  the  contract  the 
land  was  to  be  sold  for  $15.50  per  acre,  net  to  Mrs.  Billingsly,  and 
the  plaintiff  was  to  have  all  over  that  sum  as  a  commission  for  effect- 
ing the  sale.  It  was  also  alleged  that  the  contract  referred  to  was 
for  the  benefit  of  Mrs.  Billingsly's  separate  property.  It  was  then 
alleged  that  after  the  making  of  the  contract  referred  to  the  plain- 
tiff sold  the  land  to  one  Snodderly  for  $19  per  acre,  and  that  by 
reason  thereof  the  defendants  became  liable  to  the  plaintiff  at  the 
rate  of  $3.50  per  acre  on  the  160  acres  of  land,  and  for  the  aggregate 
sum  of  $560.  The  petition  did  not  allege  that  the  plaintiff  had  pro- 
cured a  purchaser  willing,  able  and  ready  to  buy  the  land,  and  that 
defendants  had  refused  to  sell  to  such  purchaser.  On  the  contrary, 
it  alleged  that  the  plaintiff  had  sold  the  land,  but  did  not  state  who 
had  received  the  purchase  money.  However,  it  is  not  necessary  to 
consider  the  petition  further  than  to  explain  that  it  does  not  allege 
that  L.  K.  Billingsly,  the  husband,  was  a  party  to  the  contract  be- 
tween the  plaintiff  and  his  wife. 

The  defendant's  answer  contained  a  general  demurrer,  certain 
special  exceptions  and  a  general  denial.  There  was  a  nonjury  trial 
which  resulted  in  a  judgment  against  Mrs.  Billingsly  for  the  amount 
sued  for  and  directing  execution  to  issue  against  her  separate  prop^ 
erty,  or  the  community  property  of  herself  and  L.  K.  Billingsly. 
The  defendants  have  appealed  and  assail  the  judgment  as  being  un- 
supported by  the  testimony. 

In  this  State  a  married  woman  can  not  bind  herself  for  debts  by 
ordinary  contract,  except  as  authorized  by  art.  2970  of  the  Revised 
Statutes,  which  confers  the  power  upon  the  wife  to  contract  debts 
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for  necessaries  furnished  herself  or  children,  and  for  all  expenses 
which  may  have  been  incurred  by  the  wife  for  the  benefit  of  her  sep- 
arate property.  It  is  under  that  statute  that  the  plaintiff  is  attempt- 
ing to  maintain  this  suit.  Both  the  testimony  and  the  plaintiff's 
petition  show  that  Mrs.  Billingsly  was  a  married  woman  at  the  time 
she  made  the  contract  sued  on.  That  contract  was  not  binding  upon 
her,  and  the  plaintiff  had  no  right  to  enforce  it,  unless  proof  was 
furnished  showing,  as  alleged  in  the  plaintiff's  petition,  that  the 
contract  was  made  for  the  benefit  of  her  separate  property.  The 
statement  of  facts  fails  entirely  to  disclose  any  such  proof.  It  shows 
that  the  plaintiff  found  Mr.  Snodderly,  who  was  willing  to  buy  the 
land,  and  that  he  entered  into  a  written  contract  to  purchase  it  at 
$19  per  acre,  and  that  the  defendants  refused  to  make  the  sale.  It 
is  suggested  in  appellee's  brief  that  where  a  married  woman  purchases 
real  estate  for  speculation,  a  sale  of  such  property  at  an  advanced 
price  would  be  for  the  benefit  of  her  separate  estate  within  the 
meaning  of  the  statute.  We  do  not  endorse  that  proposition.  It 
has  been  held  by  our  Supreme  Court  that  a  note  signed  by  both 
husband  and  wife  for  the  purchase  money  of  land  conveyed  to  the 
wife  (even  as  her  separate  property)  is  not  binding  upon  the  wife  so 
as  to  constitute  a  charge  against  her  separate  estate.  (Lynch  v.  Elkes, 
21  Texas,  229.)  If  a  married  woman  can  not  bind  her  separate 
estate  by  a  contract  to  pay  for  property  which  she  desires  to  add  to 
her  separate  estate,  it  ought  not  to  be  held  that  she  is  bound  by  her 
separate  contract  creating  a  debt  for  the  purpose  of  selling  and 
thereby  divesting  herself  of  her  separate  property.  However,  in  this 
case  the  proof  does  not  show  how  much  Mrs.  Billingsly  paid  for  the 
land  in  question,  and  therefore  it  does  not  appear  that  it  was  being 
sold  for  a  profit.  But  if  it  cost  Mrs.  Billingsly  nothing,  it  is  fair 
to  assume  that  it  was  worth  $19  per  acre,  as  Snodderly  agreed  to 
purchase  it  at  that  price,  and  if  that  sale  had  been  consummated 
and  the  plaintiff  haa  received  the  commission  now  sued  for,  Mrs. 
Billingsly  would  have  parted  with  her  land  for  $3.50  less  than  its 
value;  and  it  would  be  difficult  to  see  how  her  separate  estate  could 
be  benefited  by  such  result.  In  the  absence  of  any  testimony  show- 
ing a  special  reason  for  so  doing,  the  sale  of  property  for  considera- 
bly less  than  its  market  value  can  hardly  be  said  to  be  beneficial  to 
the  owner  who  Bells  such  property. 

We  are  familiar  with  the  line  of  cases  which  hold  that  a  married 
woman  can  mortgage  her  separate  estate  to  secure  another  person's 
debt.  That  ruling  is  based  upon  a  provision  of  the  statute  regulating 
the  sale  of  separate  property.  It  requires  a  conveyance  signed  by 
both  husband  and  wife  and  properly  acknowledged;  and  the  cases 
referred  to  hold  that  the  power  to  seH,  in  the  manner  prescribed, 
includes  the  power  to  mortgage,  in  the  same  manner.  That  rule  has 
no  application  in  this  case.  This  contract  was  not  a  conveyance, 
was  not  signed  by  the  husband  nor  acknowledged  by  the  wife.  (Hall 
v.  Dotson,  55   Texas,   520.) 

When  analyzed  the  plaintiff's  case  consists  of  nothing  but  a  sep- 
arate contract  with  a  married  woman  by  which  she  undertook  to 
bind  herself  to  pay  the  plaintiff  for  negotiating  a  sale  of  a  certain 
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tract  of  land,  which  was  her  separate  property,  and  such  contract  does 
not  come  within  the  purview  of  art.  2970,  which  authorizes  a  mar- 
ried woman  to  bind  herself  by  contract  for  expenses  incurred  for 
the  benefit  of  her  separate  property.  (Strotter  v.  Brackenridge,  51 
Texas  Civ.  App.,  170,  118   S.  W.,  632,  634.) 

There  is  nothing  to  indicate  that  other  testimony  may  be  secured 
to  strengthen  the  plaintiff's  case,  and  therefore  the  judgment  will 
be  reversed  and  here  rendered  for  appellants,  who  were  defendants 
in  the  court  below. 

Reversed  and  rendered. 


International  Land  Company  v.  W.  B.  Parmer  et  al. 

Decided  December  1,  1909. 

1. — Contract — Fraud — Written  Instrument — Parol  Evidence. 

In  defense  of  an  action  to  recover  on  a  contract  to  pay  50  cents  for  each 
acre  in  a  tract  of  land  belonging  to  plaintiff  if  defendant  .did  not  sell  same 
for  plaintiff  within  a  time  and  for  a  price  named,  defendant  could  plead  and 
prove  that  the  same  was  procured  by  fraud  in  that  he  was  induced  to  make 
the  contract  by  a  promise  of  plaintiff  to  extend  the  time  of  payment  on  a 
note  secured  by  mortgage,  which  defendant  owed  him,  which  promise  formed  a 
part  of  the  consideration  of  the  contract  sued  on,  was  made  without  intention 
of  keeping  it,  and  was  violated  to  the  damage  of  defendant  in  the  amount  of  the 
attorney's  fees  provided  for  by  the  note,  which  he  was  thereby  compelled  to  pay 
in  a  suit  on  the  note  and  foreclosure.  Parol  proof  of  such  additional  considera- 
tion could  be  received  though  the  contract  sued  on  was  in  writing. 

8. — Duress — Evidence. 

On  the  issue  presented  by  a  plea  that  the  contract  sued  on  was  obtained  by 
duress — the  threat  of  a  criminal  prosecution  for  swindling— defendant  should 
have  been  permitted  to  testify  that  he  would  not  have  signed  the  contract  but 
for  such  threat.  Whether  he  was  so  induced  to  sign,  was  the  issue,  and  his 
testimony  as  to  what  induced  him  was  admissible. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried 
below  before  J.  W.  Crudgington,  Special  Judge. 

Jno.  C.  North  and  Carl  Oilliland,  for  appellant. — Parker's  testi- 
mony as  to  what  induced  him  to  sign  the  contract  was  admissible. 
First  National  Bank  v.  Sargeant,  59  L.  E.  A.,  296;  Morrison  v. 
Fulkner,  80  Texas,  128;  Wells  v.  Barnett,  7  Texas,  584. 

Knight  &  Staton,  for  appellees. — An  additional  agreement  or 
promise  can  not  be  imported  into  a  written  agreement  by  parol. 
Rapid  Transit  R.  Co.  v.   Smith,  98  Texas,  553. 

To  ask  a  witness  what  he  would  have  done  under  a  different  state 
of  facts  is  to  ask  for  the  conclusion  and  opinion  of  the  witness. 
Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Witnebert,  104  S.  W.,  425. 

The  defendants'  testimony  utterly  failed  to  show  that  the  contract 
sued  on  was  entered  into  by  them,  either  under  duress  of  property 
or  duress  of  person,  and  therefore  the  court  did  not  err  in  instructing 
a  verdict  for  the  plaintiffs.     Allen  v.   Parker,   33  Texas   Civ.   App., 
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206;  Alexander  v.  Trufant  Commission  Co.,  34  S.  W.,  182;  Sanborn 
v.  Bush,  41  Texas  Civ.  App.,  24;  Silliman  v.  United  States,  U.  S. 
Sup.  Ct.,  Lawyers*  Ed.,  Book  25,  page  987;  French  v.  Shoemaker, 
TJ.  S.  Sup.  Ct.,  Lawyers'  Ed.,  Book  20,  page  854;  Atkinson  v.  Allen, 
17  C.  C.  A.,  570;  9  Cyc,  page  448. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellees  to  recover 
of  appellant  the  sum  of  fifty  cents  per  acre  on  about  5100  acres  of 
land,  alleged  to  be  due  the  appellees  on  a  certain  written  contract 
entered  into  by  appellees  and  appellant  on  the  4th  day  of  October, 
1907.  The  stipulation  sued  upon  is  to  the  effect  that  appellant 
agreed  to  pay  appellees  fifty  cents  an  acre  for  the  privilege  of  being 
allowed  to  sell  their  land  within  a  certain  time  at  a  certain  price. 

Appellant  for  answer  pleaded  a  general  demurrer,  general  denial, 
failure  of  consideration,  fraud,  duress  and  a  cross-action  for  dam- 
ages. In  the  court  below  a  verdict  was  instructed  in  appellees'  favor 
for   the   sum   of  $2616,   for   which   amount   judgment   was   rendered. 

At  the  outset  we  desire  to  say  that  those  assignments  of  errors 
which  are  not  specially  discussed  are  overruled.  We  have  examined 
into  the  questions  they  present  and  conclude  they  show  no  reversible 
error. 

The  fourth  and  fifth  subdivisions  of  defendant's  answer,  consid- 
ered together,  are  substantially  to  the  effect  that  plaintiff  procured 
the  execution  of  the  contract  on  which  this  suit  is  based  by  the  rep- 
resentation and  promise  made  to  defendant  that  if  it  would  sign  and 
execute  the  contract  he  would  procure  for  defendants  an  extension  of 
sixty  days'  time  on  a  note  then  due  by  defendant  to  a  certain  bank, 
of  which  the  plaintiff  Parker  was  president  and  manager,  and  that 
this  promise  influenced  the  defendant  to  execute  the  contract;  that 
the  promise  was  falsely  and  fraudulently  made  by  plaintiff  for  the 
purpose  of  inducing  the  defendant  to  execute  the  contract,  he  at  the 
time  intending  not  to  perform  it;  that  this  promise  was  not  embraced 
in  the  written  contract,  but  was  the  basis  for  it;  that  plaintiff  did 
not  perform  this  agreement  or  observe  the  promise,  in  that  before 
the  sixty  days  had  expired  he  caused  the  bank  to  place  the  note  in 
the  hands  of  an  attorney  for  collection,  thereby  causing  the  defend- 
ant the  expense  and  liability  for  attorney's  fees,  which  were  pro- 
vided for  by  the  note  if  placed  in  the  hands  of  an  attorney  after 
maturity  for  collection,  which  attorney's  fees  are  alleged  to  be  $500, 
which  amount  is  stated  to  be  a  reasonable  sum.  By  reason  of  this 
the  defendant  claims  it  has  sustained  damages  in  the  sum  of  $500, 
for  which  it  alleged  the  plaintiff  was  liable,  by  reason  of  the  fraud 
pleaded,  and  for  which  damages  it  sues.  The  court  sustained  special 
demurrers  to  these  allegations,  which  ruling  is  made  the  basis  of 
appellant's  first,  second,  third,  fourth,  fifth  and  sixth  assignments 
of  error.  The  facts  pleaded,  if  true,  present  a  case  of  fraud  for  which 
the  injured  party  is  entitled  to  the  appropriate  relief.  How  far  this 
may  extend  depends  upon  the  prayer  for  relief  and  the  evidence  in- 
troduced in  support  of  the  issue.  This  is  a  question  at  present  with 
which  we  have  no  concern,  as  it  will  be  doubtless  properly  considered 
and  disposed  of  by  the  trial  court  upon  another  trial. 
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The  question  before  us  is  whether  the  court  below  erred  in  sus- 
taining the  demurrers,  and  if  the  count  for  damages  presented  an 
item  to  be  considered  as  arising  from  a  breach  of  the  promise,  and 
as  a  result  of  the  fraud  so  alleged.  An  affirmative  answer  must  be 
given  to  both  of  these  questions.  In  determining  the  effect  of  a 
promise  falsely  made,  with  the  present  intention  not  to  perform,  in 
order  to  secure  the  execution  of  a  contract,  reference  is  made  to  the 
recent  case  of  Beaumont  Carriage  Co.  v.  Price  &  Johnson,  104  S.  W., 
499,  and  cases  there  cited.  Of  course,  it  is  conceded  that  in  cases 
of  this  class,  like  all  other  cases  of  the  fraudulent  procurement  of 
contracts,  the  facts  constituting  the  fraud  may  be  shown  to  defeat 
it  or  restrict  its  operation,  independent  of  recitals  contained  in  the 
written  instrument.     The  court  erred  in  sustaining  these  demurrers. 

This  brings  us  to  a  quection  suggested  by  the  record,  but  which 
is  not  distinctly  preserved  by  an  assignment  of  errors  carried  into 
appellant's  brief,  but  as  the  case  will  be  reversed,  and  as  it  might 
arise  upon  another  trial,  we  deem  it  proper  to  notice  it.  The  appel- 
lant, in  addition  to  the  pleas  just  disposed  of,  pleaded  that  while 
the  written  contract  declared  upon  by  the  plaintiff  did  not  embrace 
the  promise  to  extend  the  payment  of  the  bank  note  for  sixty  days 
as  a  part  of  the  consideration  for  such  contract,  nevertheless,  such 
promise  was  so  made  by  plaintiff  and  constituted  the  consideration, 
in  part  or  in  whole,  for  the  execution  by  appellant  of  the  contract. 
A  breach  of  this  parol  agreement  was  alleged  and  a  special  demurrer 
was  sustained  to  this  subdivision  of  the  answer,  and  the  question 
arises  whether  parol  evidence  was  admissible  to  engraft  upon  the 
written  agreement  this  additional  consideration.  In  the  absence  of 
fraud  or  mistake,  the  general  rule  is  that  parol  evidence  is  not 
admissible  to  change  or  vary  the  terms  or  legal  effect  of  a  written 
agreement,  subject,  however,  to  the  exception,  among  others,  that 
an  additional  consideration  may  be  shown  (Taylor  v.  Morrell,  64 
Texas,  495;  House  v.  Holland,  42  Texas  Civ.  App.,  503-4;  Schneider 
v.  Saunders,  26  Texas  Civ.  App.,  173;  Womack  v.  Wamble,  7  Texas 
Civ.  App.,  273;  Cummings  v.  Moore,  27  Texas  Civ.  App.,  557 
Martin  v.  Eotan  Grocery  Co.,  66  S.  W.,  212,  writ  of  error  refused 
Johnson  v.  Elmer,  24  Texas  Civ.  App.,  45;  s.  c,  94  Texas,  173 
New  York  Life  Ins.  Co.  v.  Thomas,  104  S.  W.,  1074),  unless  that 
consideration  is  contractual  or  falls  within  the  rule  recognized  and 
explained  in  the  following  cases:  Coverdill  v.  Seymour,  94  Texas, 
8;  Boone  v.  Mierow,  33  Texas  Civ.  App.,  295;  Texas  &  Pacific  Coal 
Co.  v.  Lawson,  10  Texas  Civ.  App.,  491,  and  Rapid  Transit  R.  Co. 
v.  Smith,  12  Texas  Ct.  Rep.,  600,  and  other  cases  of  similar  nature. 
The  written  contract  in  this  instance  provides  that  appellant,  for  the 
privilege  granted  by  appellees  of  selling  their  lands  within  a  certain 
time  for  a  certain  sum,  shall  pay  to  appellees  the  sum  of  fifty  cents 
per  acre,  which  covenant  appellees  base  their  suit  upon,  and  which 
is  alleged  to  have  been  breached  by  appellant.  For  the  liability 
incurred  by  the  promise  of  appellant  to  pay  appellee  fifty  cents  per 
acre  for  the  privilege  of  selling  his  land,  the  contract  in  effect  pro- 
vides that  it  is  to  receive  a  part  or  all  over  the  amount  the  land  may 
be  sold  for  above  the  sum  mentioned  in  the  written  instrument.     The 
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plea  merely  adds  an  additional  consideration  to  the  written  instru- 
ment. It  does  not  contradict  any  of  its  terms,  or  provide  for  any- 
thing inconsistent  with  what  is  expressly  stipulated.  Coverdill  v. 
Seymour,  supra.  Nor  do  the  recitals  relating  to  the  consideration 
coming  from  the  appellees  indicate  that  as  to  that  subject  the  matter 
was  entirely  contractual  and  intended  to  embrace  all  that  was  agreed 
to.  Boone  v.  Mierow  and  Coal  Co.  v.  Lawson,  supra.  In  our  opinion 
this  subject  falls  within  that  class  of  cases  cited  which  admit  parol 
evidence  to  establish  an  additional  consideration.  The  instances 
given  in  these  cases  in  which  such  evidence  was  admitted  and  the 
reasons  stated  will  be  found  applicable  here.  Therefore,  we  suggest 
that  if  this  plea  should  be  renewed  upon  another  trial  it  would  not 
be  subject  to  the  objection  just  discussed.  As  to  what  relief  should 
be  accorded  to  a  party  urging  such  a  defense  is  not  a  question  to  be 
now  determined,  as  it  is  to  be  assumed  that  the  trial  court  will,  if 
the  plea  is  established,  extend  such  relief  as  the  prayer  will  allow, 
consistent  with  the  facts  proven. 

The  trial  court  also  committed  error  in  refusing  to  permit  the 
witness  John  U.  May  to  testify  that  he  would  not  have  let  the  con- 
tract be  signed  but  for  the  threats  and  promisee  set  out  in  defend- 
ant's answer,  and  in  refusing  to  permit  said  witness  to  state  whether 
he  would  have  signed  the  contract  or  permitted  it  to  have  been 
signed  but  for  the  statement  made  by  Parker  through  his  agent;  that 
if  he  did  not  sign  the  bank  would  foreclose  the  mortgage  on  certain 
lands,  and  that  he  and  others  would  be  prosecuted  for  swindling. 
This  evidence  was  admissible  under  appellant's  plea  of  duress.  They 
pleaded  that  Parker  threatened  them  with  a  criminal  prosecution  for 
swindling,  and  to  foreclose  a  mortgage  by  the  bank  on  certain  lands, 
if  they  did  not  execute  the  contract  sued  upon.  May  was  the  presi- 
dent of  appellant  company,  and  seems  to  have  been  in  general  con- 
trol of  its  affairs.  He  proposed  by  the  testimony  in  question  to  give 
his  reason  and  purpose  in  executing  the  contract.  We  think  this 
was  permissible.  Under  the  plea  of  duress  it  was  proper  for  him 
to  say  whether  that  fact  had  any  influence  upon  him  in  executing 
the  instrument.  The  whole  case  on  that  issue  was  predicated  upon 
whether  the  threats  did  influence  him  or  did  not,  and  we  know  of 
no  better  source  from  which  this  evidence  could  be  furnished  than  the 
testimony  of  May  himself. 

The  court  also  committed  an  error  in  peremptorily  instructing 
the  jury  to  return  a  verdict  in  appellees'  favor,  thereby  taking  from 
them  the  right  to  consider  whether  the  plea  of  duress  was  meri- 
torious or  not.  The  facts  pleaded,  if  true,  were  sufficient  to  establish 
a  case  of  duress,  and  if  the  jury  had  been  allowed  to  consider  the 
testimony  of  May  it  would  have  been  material  evidence  bearing  upon 
that  issue.  10  Am.  &  Eng.  Ency.  Law,  2d  ed.,  342 ;  First  Natl.  Bank 
v.  Sargent,  59  L.  B.  A.,  297;  Gray  v.  Freeman,  37  Texas  Civ.  App., 
556,  84  S.  W.,  1106;  Thompson  v.  Hicks,  100  S.  W.,  357. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Ft.   Wokth   &   Denveb    City   Eailway    Company   v.    Mattie 

Morrison. 

Decided  December  1,  1009. 

Personal  Injury — Pleading — Demurrer. 

While  a  general  allegation  that  plaintiff's  body  was  bruised  in  a  railway 
wreck  would  be  sufficient,  in  the  absence  of  demurrer  or  on  general  one  only,  to 
admit  evidence  of  bruises  to  the  arms  and  limbs,  it  was  error  to  overrule 
special  exceptions  to  such  allegations  and  admit  such  evidence. 

Appeal  from  the  District  Court  of  Clay  County.  Tried  below 
before  Hon.  A.  H.  Carrigan. 

Spoonts,  Thompson  &  Barwise,  Allen  &  Jones,  P.  A.  Martin,  R. 
E.  Taylor  and  J.  E.  Chambers,  for  appellant. 

Bell  &  Milam,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  for  the  re- 
covery of  damages  on  account  of  physical  injuries  received  by  her 
while  a  passenger  on  appellant's  train,  caused  by  a  derailment  of 
the  car  in  which  she  was  riding,  as  a  result  of  alleged  negligence 
on  the  part  of  appellant.  Verdict  and  judgment  were  in  appellee's 
favor  for  $1000.     The  railroad  appeals. 

Appellant's  third  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  overruling  defendant's  special  exception,  as  contained  in  the 
third  paragraph  of  its  original  answer.  The  exception  is  as  follows: 
"Defendant  specially  excepts  to  that  part  of  plaintiffs  petition 
wherein  it  is  alleged  that  plaintiff  was  bruised  about  the  body,  be- 
cause said  allegation  is  too  general  and  is  vague,  indefinite  and  un- 
certain, and  does  not  inform  the  defendant  what  injuries  are  intended 
to  be  alleged  nor  their  nature  nor  location  upon  the  body."  The 
allegation  of  negligence  contained  in  the  petition  is  as  follows: 
"That  as  the  direct  result  of  the  aforesaid  defaults  and  acts  of  neg- 
ligence on  the  part  of  the  agents,  servants  and  employes  of  the 
defendant,  plaintiff  was  very  badly  bruised  about  the  right  eye,  was 
cut  about  the  head  and  bruised  about  the  body;  that  one  of  her  front 
teeth  was  broken  off  near  to  the  gum;  that  she  received  permanent 
and  internal  injuries,  from  which  she  has  not  and  will  not  recover." 

In  connection  with  this  assignment  will  also  be  considered  the  first 
assignment  of  error,  which  complains  of  the  action  of  the  trial  court, 
over  the  objection  of  the  appellant,  in  permitting  the  plaintiff  to 
testify  that  as  a  result  of  the  wreck  she  had  received  very  bad  bruises 
on  her  arm  and  on  her  lower  limbs.  The  objection  to  this  evidence 
was  that  such  injuries  were  not  alleged.  The  allegation  of  injuries 
to  the  body,  while  very  general,  might  be  sufficient,-  in  the  absence 
of  a  special  demurrer,  to  let  in  evidence  of  injury  to  the  arms  and 
limbs.  Texas  &  P.  Ey.  v.  Sherrod,  99  Texas,  385;  Gulf,  C.  &  S.  P. 
Ry.  v.  McMannewitz,  70  Texas,  78 ;  Missouri,  K.  &  T.  Ry.  v.  Mayfield, 
29  Texas  Civ.  App.,  477,  68  S.  W.,  809;  International  &  G.  N.  B. 
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R.  v.  Bibolet,  24  Texas  Civ.  App.,  4,  57  S.  W.,  975;  St.  Louis  & 
S.  W.  By.  Co.  v.  Kelton,  28  Texas  Civ.  App.,  137,  66  S.  W.,  887; 
Missouri,  K.  &  T.  By.  Co.  v.  Walden,  46  S.  W.,  88;  Houston  Elec- 
tric By.  v.  McDade,  34  Texas  Civ.  App.,  497,  79  S.  W.,  100.  This 
question  was  directly  passed  upon  in  the  Bibolet  case  and  in  the 
Kelton  case  above  referred  to.  In  the  Bibolet  case  a  writ  of  error 
was  refused,  and  the  point  there  decided  is  fully  explained  in  the 
Kelton  case.  It  was  held  that  an  allegation  of  injury  to  the  effect 
that  the  body  was  bruised  and  battered,  in  the  absence  of  a  special 
exception,  was  sufficient  to  admit  proof  of  injury  to  the  arm,  al- 
though there  were  allegations  in  the  petition  of  specific  injuries.  But 
the  intimation  contained  in  the  cases  cited  is  to  the  effect  that  if  a 
special  exception  had  been  urged  it  should  have  been  sustained,  but 
a  direct  decision  upon  this  question  is  the  case  of  San  Antonio  & 
A.  P.  By.  Co.  v.  Adams,  6  Texas  Civ.  App.,  102,  24  S.  W.,  841, 
which  is  to  the  effect  that  while  evidence  would  be  admissible  under 
such  a  broad  allegation  of  injury,  it  would  not  have  been  admissible 
if  the  question  had  been  raised  by  a  special  exception,  and  that  if  a 
special  exception  was  interposed  it  would  be  error  for  the  court  to 
overrule  it.  Further  cases  bearing  upon  this  subject  are:  Missouri, 
K.  &  T.  By.  Co.  v.  Cook,  8  Texas  Civ.  App.,  376;  Beceivers  v.  Cook, 
86  Texas,  632,  and  Southern  Pac.  By.  Co.  v.  Martin,  98  Texas,  322, 
83  S.  W.,  657. 

What  we  have  just  said  might  also  apply  to  the  question  raised  in 
the  second  assignment  of  error  if  it  should  arise  upon  another  trial, 
but  as  to  that  we  do  not  make  it  reversible  error,  because  there  does 
not  seem  to  have  been  any  evidence  offered  of  internal  injuries  re- 
ceived by  the  plaintiff. 

The  trial  court  erred  in  not  sustaining  the  special  exception 
pointed   out.      The   judgment    is   reversed    and    the    cause    remanded. 

Reversed  and  remanded. 


British  America  Assurance  Company  et  al.  v.  J.  B.  Francisco. 

Decided  December  1,  1009. 

1. — Insurance — Forfeiture — Waiver. 

Waiver  of  a  forfeiture  clause  in  a  contract  of  insurance  may  be  shown 
by  parol  evidence,  and  is  established  by  conduct  of  the  insurer,  before  the  for- 
feiture occurs,  such  as  fairly  to  induce  the  assured  to  believe  that  the  condition 
of  the  policy  will  not  be  insisted  on.     Authorities  on  waiver  reviewed. 


Stated. 

Property  was  insured  under  a  policy  conditioned  to  be  void  in  case  of  any 
change  in  the  interest,  title  or  possession  of  the  property.  Insured  sold  the 
property  and  the  policy,  for  which  he  was  paid  by  the  purchaser,  to  another. 
While  the  deed  was  held  subject  to  delivery  on  payment  by  the  purchaser  of  the 
cash  consideration  therefor,  his  agent  notified  the  agent  of  the  insurer  of  the 
facts  relating  to  the  sale  asking  him  to  protect  the  insurance,  who  made  a 
memorandum  thereof,  made  no  objection  and  said:  "When  you  finish  that 
matter  up,  notify  me  again."  The  money  was  afterwards  paid  and  the  deed 
delivered.  Held,  that  the  question  of  waiver  of  the  forfeiture  by  insurer  was 
properly  left  to  the  jury;  and  see  charge  held  a  correct  submission  of  that  issue. 
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3. — Insurance— Forfeiture— Waiver — Settlement  with  Mortgagee. 

An  insurance  policy  was  payable  to  a  mortgagee  of  the  property  "as  her 
interest  might  appear."  It  contained  "the  New  York  Standard  Mortgage 
Clause"  providing  that  the  interest  of  the  mortgagee  should  not  be  invalidated 
by  act  of  the  mortgagor,  but  that  when  the  insurer  should  pay  the  mortgagee 
for  a  loss  while  claiming  that  no  liability  existed  to  the  insured  owner,  it 
should  be  subrogated  to  the  rights  of  the  mortgagee.  A  loss  having  occurred, 
the  insurer  paid  the  amount  of  the  incumbrance  to  the  holder,  received  a 
transfer  of  the  mortgage,  and,  claiming  that  the  policy  was  forfeited,  as  to  the 
owner  of  the  property,  by  his  transfer  of  it  to  another,  proceeded  to  foreclose 
the  mortgage  by  sale  under  power.  It  being  found  that  the  insurer  had  waived 
the  forfeiture  by  transfer  of  the  property,  held  that  he  took  no  rights  against 
the  owner  by  payment  and  assignment  of  the  mortgage. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

Wm.  Thompson,  W.  M.  Alexander,  0.  8.  Wright  and  Sam  J.  Hog- 
sett,  for  appellants. — A  fire  insurance  company  could  not  be  said  to 
have  waived  the  breach  of  a  provision  in  its  policy  to  the  effect  that 
it  should  be  void  on  any  change  of  the  title  or  interest  to  the  prop- 
erty merely  by  reason  of  the  notice  to  its  agent  that  a  sale  was  pend- 
ing, where  the  company  or  its  agent  had  no  knowledge  as  to  whom 
the  sale  was  to  be  made,  and  was  not  notified  of  the  completion  of 
the  sale  when  it  was  understood  by  the  parties  that  the  company 
should  be  so  notified.  Fire  Association  of  Philadelphia  v.  Flournoy, 
84  Texas,  633;  Hartford  Fire  Ins.  Co.  v.  Rouson,  61  S.  W.,  144; 
Brunei^  Adm.  v.  German  Am.  Ins.  Co.,  45  S.  W.,  109;  Home  Mutual 
Ins.  Co.  v.  Tomkies,  30  Texas  Civ.  App.,  404;  McLeary  v.  Orient  Ins. 
Co.,  32  S.  W.,  583;  16  Am.  &  Eng.  Enc.  of  Law,  939. 

■ 

Baskin,  Dodge  £  Baskin,  for  appellee. — No  briefs  were  on  file. 

RICE,  Associate  Justice. — Appellee,  who  was  plaintiff  below, 
brought  this  suit  August  5,  1907,  against  the  British  America  As- 
surance Company  of  Toronto,  and  Sam  J.  Hogsett,  alleging,  among 
other  things,  that  theretofore,  to  wit,  on  the  7th  of  May,  1904,  A.  J. 
Dixon  and  wife  executed  to  Thos.  G.  Ross,  as  trustee,  a  deed  of 
trust  on  a  certain  house  and  lot  in  Fort  Worth,  for  the  purpose  of 
securing  Jennie  D.  Ely  in  the  payment  of  $1000  and  interest  thereon, 
evidenced  by  seven  promissory  notes,  the  principal  of  which  was  for 
$1000,  payable  June  1,  1907,  the  first  interest  note  being  for  $50, 
payable  December  1,  1904,  the  other  interest  notes  each  being  for 
$45,  payable  respectively  June  1  and  December  1  of  each  succeeding 
year,  the  last  being  payable  December  1,  1907.  That  thereafter  dur- 
ing the  year  1905  said  Dixon  and  wife  conveyed  said  property  to 
Stella  W.  Schultze,  the  wife  of  J.  Schultze,  who  assumed  the  pay- 
ment of  the  notes  above  described  then  remaining  unpaid,  and  that 
on  the  9th  of  December,  1905,  said  company  issued  to  J.  Schultze 
a  policy  of  insurance  on  said  building  for  $1200,  the  loss  clause 
being  made  payable  to  Jennie  D.  Ely,  as  her  interests  might  appear, 
she  then  being  the  holder  of  the  aforesaid  notes.  That  thereafter  on 
the  2d  of  July,  1906,  the  said  Schultzes,  by  their  deed  of  said  date, 
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which  was  thereafter  delivered,  sold  and  conveyed  said  property  so 
insured,  for  a  valuable  consideration  to  the  plaintiff  herein,  with  the 
agreement  and  understanding  that  the  plaintiff  was  thereafter  the 
owner  of  said  policy  of  insurance,  said  plaintiff  at  the  time  of  said 
purchase  paying  the  grantors  the  then  unexpired  part  of  the  premium 
on  said  policy,  which  was  transferred  and  assigned  to  him  as  the 
owner,  and  due  notice  thereof  was  given  to  defendant  company  of 
said  change  of  ownership,  whereby  plaintiff  became  and  was  entitled 
to  all  the  rights  conferred  on  the  said  Schultze  by  the  terms  thereof; 
that  while  said  policy  of  insurance  was  in  full  force  and  effect,  to 
wit,  on  the  10th  of  November,  1906,  said  building  was  totally 
destroyed  by  fire,  whereby  the  defendant  assurance  company  became 
liable  to  pay  to  the  parties  entitled  thereto,  to  wit,  the  said  Jennie 
D.  Ely  and  this  plaintiff,  the  full  amount  of  said  insurance;  that  at 
the  time  of  said  fire  all  of  said  interest  notes  above  described,  except 
the  last  two,  had  been  paid  and  there  then  remained  unpaid  said 
principal  sum  of  $1000,  and  the  two  interest  notes  maturing  re- 
spectively on  the  last  day  of  December,  1906,  and  the  first  day  of 
June,  1907,  aggregating  $1090;  that  thereafter  proof  of  loss  was 
duly  made  and  said  assurance  company  paid  off  and  discharged  the 
indebtedness  held  by  the  said  Ely,  amounting  to  the  sum  of  $1090, 
whereby  said  plaintiff's  lot  became  and  was  discharged  of  the  lien 
created  by  said  deed  of  trust,  and  the  same  was  of  no  longer  any 
force  or  effect;  but  that  said  company  has  failed  and  refused  to  pay 
plaintiff  the  amount  due  him  on  said  policy,  to  wit,  the  sum  of  $110 
with  interest.  That  at  the  time  said  company  discharged  said  in- 
debtedness to  said  Ely,  it  procured  from  her  a  transfer  of  said  debt 
and  the  deed  of  trust  securing  the  same,  and  thereafter  requested 
said  Boss,  the  trustee,  to  sell  said  lot  under  the  terms  of  said  deed 
of  trust,  which  he  refused  to  do,  whereupon  said  company  appointed 
Sam  J.  Hogsett,  a  codefendant  herein,  as  substitute  trustee;  and  he, 
acting  under  the  direction  of  said  company,  has  advertised  said  lot 
and  is  threatening  to  sell  the  same  under  the  provision  of  said  trust 
deed  for  the  purpose  of  paying  the  said  indebtedness  held  as  afore- 
said by  the  said  Ely,  claiming  that  the  same  had  not  been  paid. 
Plaintiff  alleged  that  since  the  execution  and  delivery  to  him  of  said 
deed  from  the  Schultzes  that  he  was  the  owner  in  fee  simple  of  said 
lot  of  land,  subject  only  to  the  lien  in  favor  of  the  said  Ely,  which 
lien  had  been  fully  discharged,  whereby  he  was  entitled  to  have  said 
trust  deed  canceled  and  released,  and  the  cloud  cast  thereby  on  his 
said  lot  removed.  Wherefore,  he  prayed  for  judgment  against  said 
company  for  said  sum  of  $110  and  interest,  and  against  both  defend- 
ants, declaring  said  trust  deed  canceled  and  released,  and  the  cloud 
cast  on  his  said  title  to  said  lot  removed. 

Defendants  answered  by  general  and  special  exception,  general 
denial  and  by  special  answer  admitting  the  issuance  of  the  policy 
as  pleaded,  but  alleging  that  the  same  contained,  among  other  things, 
the  following  clauses: 

a.  "This  entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented  in  writing  or  otherwise  any  material  facts  or  cir- 


78  Texas  Civil  Appeals  Repobts,  Vol.  58.      [December, 

eumstanoes  concerning  this  insurance  or  the  subject  thereof,  or  if 
the  interest  of  the  insured  in  the  property  be  not  truly  stated  herein." 
b.  "This  entire  policy  shall  be  void  if  any  change  other  than 
the  death  of  the  insured 'take  place  in  the  interest,  title  or  posses- 
sion of  the  subject  of  insurance,  whether  by  legal  process  or  judg- 
ment or  by  voluntary  act  of  the  assured,  or  '  otherwise."  And  de- 
fendant further  pleaded  that  attached  to  said  policy  and  made  part 
thereof,  was  what  was  known  as  "The  New  York  standard  mortgage 
clause  with  full  contribution,"  which,  among  other  things,  provided 
that  the  loss  or  damage,  if  any,  under  the  policy  should  be  payable 
to  Mrs.  Jennie  D.  Ely  as  her  interest  might  appear,  and  that  as 
to  the  interest  of  said  mortgagee  the  same  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  by  any  foreclosure  or  other 
proceedings,  or  notice  of  sale  relating  to  the  property,  nor  by  any 
change  in  the  title  or  ownership  of  the  property,  etc.,  provided  said 
mortgagee  shall  notify  the  company  of  any  change  of  ownership, 
occupancy,  increase  of  hazard,  etc.  It  likewise  contained  the  follow- 
ing clause:  "That  whenever  this  company  shall  pay  the  mortgagee 
or  trustee  any  sum  for  loss  or  damage  under  this  policy,  and  shall 
claim  that  as  to  the  mortgagor,  or  owner,  no  liability  therefor  ex- 
isted, this  company  shall,  to  the  extent  of  such  payment,  be  there- 
upon legally  subrogated  to  all  the  rights  of  the  party  to  whom  such 
payment  shall  be  made,  under  all  securities  held  as  collateral  to  the 
mortgage  debt;  or  may,  at  its  option,  pay  to  the  mortgagee  (or  trus- 
tee) the  whole  principal  due  on  the  mortgage  with  interest  accrued 
thereon  to  the  date  of  such  payment,  and  shall  thereupon  receive  a 
full  assignment  and  transfer  of  the  mortgage  and  all  such  other 
securities;  but  no  subrogation  shall  impair  the  right  of  the  mortgagee 
(or  trustee)  to  recover  the  full  amount  of  his  or  its  claim." 

Defendant  further  represented  to  the  court  that  after  it  had  issued 
its  policy  to  the  Schultzes,  to  wit,  on  the  2d  of  July,  1906,  that  said 
Schultze,  who  was  the  insured  therein,  did,  without  the  knowledge 
and  consent  of  this  defendant,  or  without  any  agreement  endorsed 
on  said  policy  or  added  thereto,  sell  and  convey  by  warranty  deed 
said  property  to  the  plaintiff  Francisco,  by  reason  of  which  the  in- 
terest of  the  assured  Schultze  in  said  property  became  other  than 
the  unconditional  and  sole  ownership,  and  that  a  change  thereby  took 
place  in  the  interest,  title  and  possession  of  the  subject  of  said  in- 
surance, contrary  to  the  terms  thereof,  and  that  under  the  terms  of 
said  standard  clause  attached  to  said  policy  it  became  liable  to  pay 
the  mortgagee,  the  said  Mrs.  Ely,  and  in  compliance  therewith  did 
on  the  8th  of  March,  1907,  adjust  said  loss  to  said  property  with 
her  by  paying  to  her  the  amount  of  said  indebtedness,  aggregating 
$1090,  whereby,  in  accordance  with  said  standard  mortgage  clause, 
this  defendant  became  legally  subrogated  to  all  the  rights  of  said 
Ely  and  received  from  her  a  full  assignment  and  transfer  of  said 
notes  and  became  the  legal  owner  and  holder  of  said  notes  and  mort- 
gage. That  plaintiff  refused  to  pay  this  defendant  said  notes,  where- 
upon it  procured  S.  J.  Hogsett,  as  substitute  trustee,  to  advertise  and 
sell  said  property,  which  was  done,  and  the  same  was  purchased  at 
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said  foreclosure  sale  by  this  defendant  for  the  sum  of  $500  and  deed 
executed  by  said  trustee  conveying  said  property  to  it. 

Defendant  also  by  its  plea  for  affirmative  relief  alleged  that  when 
plaintiff  purchased  said  property  from  Schultze  and  wife  he  agreed 
to  assume  and  did  assume  the  notes  aforesaid,  and  this  defendant  is 
still  the  legal  holder  of  said  notes,  upon  which  is  now  due  the  sum 
of  $590;  that  plaintiff,  though  often  requested,  has  failed  and  re- 
fused to  pay  the  same  or  any  part  thereof,  wherefore  defendant  prays 
that  it  have  judgment  quieting  its  right,  title  and  interest  to  said 
property,  and  judgment  for  its  debt,  its  interest  and  cost. 

There  was  a  jury  trial  resulting  in  a  verdict  and  judgment  for 
plaintiff  on  all  the  issues  and  against  the  defendant  on  its  plea  in 
reconvention,   from   which   this   appeal   is   taken. 

On  the  trial  the  court  refused  to  give  a  peremptory  instruction, 
requested  by  the  defendant,  but  instead,  gave  the  following  charge  to 
the  jury :  "If  you  find  and  believe  from  the  evidence  that  the  plain- 
tiff in  his  purchase  of  the  property  in  question  from  the  Schultzes 
and  as  a  part  of  the  consideration  therefor,  acquired  his  grantor's 
interest  in  the  fire  insurance  policy  sued  on;  and  that  thereafter 
and  before  the  fire  which  destroyed  the  improvements  covered  by 
said  policy,  C.  T.  Mcintosh,  while  acting  tor  plaintiff,  informed 
W.  H.  Willie,  the  agent  of  the  defendant  assurance  company,  of  the 
change  of  ownership  of  said  property,  and  its  status  as  between  the 
Schultzes  and  the  plaintiff,  and  that  such  information,  if  any,  was 
intended  and  understood  by  the  parties  as  notice  to  the  defendant 
assurance  company  of  the  rights  of  the  plaintiff  as  the  owner  under 
said  policy,  and  that  such  notice,  if  any,  was  accepted  and  received 
by  the  assurance  company,  acting  by  its  said  agent,  and  treated  as 
sufficient,  then  you  will  find  in  favor  of  the  plaintiff  on  all  the 
issues  of  the  case,  that  is  to  say,  your  verdict  will  be  in  favor  of  the 
plaintiff  for  the  cancellation  of  the  trust  deed  and  notes  introduced 
in  evidence,  and  for  the  sum  of  $110  with  six  percent  interest  from 
January  1,  1907,  against  the  defendant  assurance  company.  If  you 
do  not  so  find  and  believe  from  the  evidence,  your  verdict  will  be 
for  the  defendants  and  in  favor  of  the  defendant  assurance  company 
against  the  plaintiff  as  hereinafter  instructed." 

The  court  likewise  refused  a  special  charge  requested  by  the  de- 
fendant to  the  effect  that  it,  under  the  undisputed  evidence,  was 
entitled  to  recover  from  the  plaintiff  on  the  three  notes  as  plead  by 
the  defendant,  and  to  find  a  verdict  against  plaintiff  in  its  favor  for 
the  amount  of  said  notes,  to  wit,  $1090,  with  interest  as  therein 
specified,  allowing  a  credit  thereon  of  $500  to  be  deducted  therefrom. 

The  appellant,  by  its  first,  second  and  third  assignments  of  error, 
which  may  be  treated  together,  as  they  practically  involve  the  same 
question,  asserts,  in  effect,  that  the  court  erred  in  refusing  to  give 
in  charge  to  the  jury  the  peremptory  instruction  requested  by  it; 
and  likewise  insists  that  the  court  erred  in  giving  instead  thereof 
the  charge  just  above  quoted,  because  it  asserts  that  the  evidence 
justified  the  giving  of  said  peremptory  instruction  and  did  not  au- 
thorize the  submission  of  the  issue  to  the  jury  as  presented  by  the 
court's  main  charge,  which  it  claimed  was  also  a  charge  on  the  weight 
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of  evidence;  and  urges  by  its  proposition  thereunder  that  the  fire 
insurance  company  can  not  be  said  to  have  waived  the  breach  of  a 
provision  in  its  policy  to  the  effect  that  it  should  be  void  on  any 
change  of  title  or  interest  to  the  property,  merely  by  reason  of  the 
notice  to  its  agent  that  a  sale  was  pending,  where  the  company  or 
its  agent  had  no  knowledge  as  to  whom  the  sale  was  to  be  made  and 
was  not  notified  of  the  completion  of  the  sale,  when  it  was  under- 
stood by  the  parties  that  the  company  should  be  so  notified.  It  will 
be  seen  therefore,  that  the  chief  contention  relied  upon  by  the  appel- 
lant, as  asserted  in  its  brief,  is  that  the  sale  and  transfer  of  the  prop- 
erty above  referred  to  was  such  a  breach  of  that  provision  of  the 
policy  in  reference  to  a  change  of  interest  or  title  as  to  constitute  a 
forfeiture  thereof,  thereby  rendering  it  void.  Appellee  does  not  ques- 
tion the  validity  of  the  provision  of  the  policy  containing  said  clause, 
but  contends  that  the  company  has  waived  the  breach  of  the  condi- 
tion, and  is  estopped  from  claiming  a  forfeiture  because  it  was  noti- 
fied of  J^e  sale  and  by  implication  assented  thereto. 

So  that  the  question  for  our  determination  is  whether  the  court 
was  correct  in  submitting  the  issue  to  the  jury  as  to  whether  the 
notice  to  the  defendant  of  the  sale  or  contemplated  sale  of  the  prop- 
erty would  operate  as  a  waiver  of  the  breach  of  said  policy,  as  found 
by  the  jury,  and  whether  the  evidence  would   sustain  such   finding. 
There  being  no  controversy  in  the  evidence  as  to  the  allegations  of 
the  petition  in  respect  to  those  matters  therein  contained,  other  than 
the  one  involved  in  the  contention  above  set  out,  it  will  be  unneces- 
sary for  us  to  notice  the  same  further  than  in  respect  to  the  issue 
thus   raised.     The  policy   contained   the   clauses,   as   pleaded   by   the 
defendant,  forbidding  any  sale  or  transfer  of  interest  in  the  property 
insured,  etc.    The  evidence  discloses  that  on  about  the  27th  of  June, 
1906,  the  plaintiff,  acting  by  and  through  one   C.   T.   Mcintosh,   a 
real  estate  agent,  who  was  also  the  agent  of  Schultze,  purchased  the 
property  in  question,   agreeing  to   pay   therefor   the   sum   of   $2000, 
$1000  of  which  was  to  be  in  cash  and  the  balance  was  the  assumption 
on  the  part  of  plaintiff  of  the  outstanding  notes  held  by  Mrs.  Jennie 
Ely.     No  deed,  however,  at  that  time  was  executed  by   Schultze  to 
the  plaintiff,  but  thereafter,  on  the  6th  of  July,  a  deed  was  made  and 
executed  by  Schultze  to  plaintiff  for  said  property.     Delivery  thereof, 
however,  was  not  made  at  the  time,  but  said  deed  was  held  in  escrow 
by  Mcintosh,  with  the  understanding  that  the  same   would   not   be 
delivered  to  the  plaintiff  until  the  payment  of  the  $1000,  which  was 
afterwards  paid  by  plaintiff  on  the  first  of  October  next  thereafter, 
when  the  deed  was  delivered  to  the  plaintiff  in  accordance  with  said 
agreement,  and  duly  placed  on  record  by  him  on  the  same  day.     It 
was   shown   that   the   unexpired   portion   of   the   policy   was   paid    to 
Schultze  by  plaintiff  as  part  of  the  consideration  of  said  conveyance, 
and  it  was  contemplated  and   agreed  between  them   that  the   policy 
should  be  transferred  to  the  plaintiff.     Mcintosh,  the  agent  of   the 
plaintiff,  testified,  among  other  tilings,  that  he  had  sold  this  prop- 
erty two  or  three  times  before  this,  of  which  Willie,  the  agent  of  the 
company,  had   knowledge;  that   after   the  execution   of   this   deed    he 
said  something  to  W.  H.  Willie,  the  representative  of  the  insurance 
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company,  about  this  insurance;  that  this  conversation  took  place 
some  time  about  the  latter  part  of  July  or  the  first  of  August;  that 
he  told  him  that  he  had  sold  the  property  again,  but  that  he  could 
not  tender  the  deed  until  the  balance  of  the  payments  were  made. 
He  likewise  told  him  that  he  had  the  deed  in  his  safe  to  be  held  in 
escrow,  and  that  he  wanted  him,  Willie,  to  protect  that  property 
under  the  insurance  policy  until  he  could  have  the  policy  formally 
transferred.  At  this  time  Willie  took  his  memorandum  book  out 
of  his  pocket  and  made  a  memorandum,  and  "replied  to  me  that 
when  you  finish  that  matter  up,  notify  me  of  this  matter  again." 
That  his  purpose  in  telling  Willie  about  this  transfer  to  Francisco 
waB  to  give  him  notice  to  protect  the  assured.  The  witness  being 
asked  whether  or  not  he  hbd  told  him,  Willie,  of  the  facts  in  relation 
to  the  trade,  said:  "I  will  say  I  told  him  that  I  sold  (to)  him, 
.and  I  think  the  amount  I  sold  the  property  for;  that  Willie  did  not 
make  any  objection  to  that;  that  this  is  the  common  and  usual  way 
that  such  matters  are  transacted."  The  policy  was  never  formally 
transferred  by  Schultze  to  plaintiff,  though  plaintiff  testified  that  he 
had  directed  his  agent  Mcintosh  to  see  that  this  was  done,  but  it 
had  been  neglected. 

Parol  waiver  as  to  forfeiture  clause  in  contracts  of  insurance  may 
be  shown,  notwithstanding  an  express  provision  of  the  policy  for- 
bidding it.  See  vol.  16,  2d  ed.,  Am.  &  Eng.  Ency.  Law,  935.  It 
is  said  in  the  same  volume,  on  page  937,  that  "when  the  conduct  of 
the  insurer,  before  the  forfeiture  occurs  is  such  as  to  fairly  induce  the 
assured  to  believe  that  a  requirement  or  condition  of  the  policy  will 
not  be  insisted  upon,  such  requirement  or  condition  will  be  regarded 
as  waived,"  etc.  See  also  New  York  Life  Ins.  Co.  v.  Eggleston,  96 
U.   S.,  572,  to  the  same  effect. 

Justice  Bradley  in  delivering  the  opinion  of  the  court  in  the  last 
case  cited,  among  other  things,  says:  "We  have  recently,  in  the  case 
of  Insurance  Co.  v.  Norton,  id.,  ante,  689,  shown  that  forfeitures  are 
not  favored  in  the  law,  and  that  courts  are  always  prompt  to  seize 
hold  of  any  circumstances  that  indicate  an  election  to  waive  a  for- 
feiture or  an  agreement  to  do  so,  on  which  the  party  has  relied  and 
acted." 

Treating  of  the  conduct  of  the  insurer  after  the  forfeiture  has 
occurred,  it  is  said  in  vol.  16,  p.  839,  2d  ed.,  Am.  &  Eng.  Ency.  Law, 
"And  even  after  forfeiture  occurs  the  insurer  is  precluded  from  tak- 
ing advantage  thereof  if  with  full  knowledge  of  the  facts  out  of  which 
the  forfeiture  arose  it  neglects  to  declare  its  intention  of  insisting  on 
the  forfeiture,  or  by  its  acts  rec'ognizes  and  treats  the  policy  as  a 
valid  and  subsisting  contract,  and  induces  the  assured  to  act  in  that 
belief,  especially  if  such  acts  cause  the  insured  to  incur  trouble  or 
expense." 

In  the  same  work,  on  page  940,  it  is  said:  "Also  it  has  been 
held  that  a  failure  of  the  insurer  to  object  on  notice  of  the  inten- 
tion to  violate  one  of  the  conditions  of  the  policy,  will  amount  to  a 
waiver,  as  the  silence  of  the  insurer  will  be  deemed  to  have  induced 
the  breach  of  the  defendant,"  citing  in  support  of  the  text  Hartford 
Vol.  LVUI  Civil— a. 
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Fire  Ins.  Co.  v.  McLemore,  7  Texas  Civ.  App.,  317.  In  that  case 
it  is  held,  as  shown  by  the  syllabus,  that  where  an  insurance  policy 
provides  that  it  shall  become  void  if  other  insurance  on  the  property 
be  taken  without  the  company's  consent,  and  the  agent  who  issued 
the  policy  is  notified  of  the  intention  of  the  insured  to  take  out  fur- 
ther insurance  and  fails  to  object  thereto,  the  company  is  estopped 
to  claim  a  breach  of  the  condition  because  of  such  additional  insur- 
ance. 

It  is  well  established  in  this  State  that  an  agent  of  a  company  can 
waive  a  stipulation  as  to  the  endorsement  of  transfer  on  the  policy, 
etc.  (Phoenix  Ins.  Co.  v.  Witt,  25  S.  W.,  796;  Crescent  Ins.  Co. 
v.  Griffin,  59  Texas,  510;  Morrison  v.  Ins.  Co.,  69  Texas,  358;  3 
Joyce  on  Ins.,  sec.  2325.) 

Treating  of  the  agent's  power  to  waive  a  forfeiture  of  a  policy  on 
account  of  the  alienation  of  the  property,  Mr.  Joyce,  in  vol.  1,  sec. 
560,  says:  "An  agent  may  waive  a  forfeiture  for  a  transfer  of  the 
property  by  assenting  thereto  and  renewing  the  policy  after  the  con- 
veyance is  made.  So  the  company  is  bound  by  the  promise  of  its 
agent  to  indorse  consent  on  the  policy  to  a  conveyance  of  the  prop- 
erty and  his  agreement  that  the  contract  should  be  valid  until  the 
policy  was  brought  from  another  city,  and  the  proper  indorsement 
made  and  the  property  was  purchased  by  one  who  relied  on  such 
promise.  And  where  the  directors  knew  that  an  agent  had  consented 
to  an  assignment  of  the  policy  and  duly  recorded  the  same  upon  their 
register,  the  company  is  obligated  thereby ;  and  an  agent  with  apparent 
authority  may  generally  consent  to  an  alienation  and  a  waiver  of 
forfeiture  will  exist.  So  an  agent  may  agree  that  the  policy  remain 
in  force  notwithstanding  a  transfer  and  sale  of  the  property  insured, 
and  a  condition  that  consent  thereto  must  be  indorsed  on  the  policy. 
In  another  case  a  policy  of  insurance  issued  to  a  mortgagee  contained 
a  stipulation  that  if  any  change  took  place  in  the  title  or  possession, 
the  policy  should  be  void.  Without  the  knowledge  of  the  company, 
the  owner  sold  and  conveyed  the  property,  and  satisfied  the  mort- 
gage, and  it  was  decided  that  a  subsequent  assignment  of  the  policy 
by  the  mortgagee  to  the  purchaser,  and  a  verbal  agreement  between 
the  latter  and  an  agent  of  the  company  having  power  to  make  con- 
tracts and  issue  policies  that  such  assigned  policy  should  have  the 
force  and  effect  of  a  new  policy  to  the  purchaser,  would  bind  the 
company.  So  the  company  is  bound  by  the  statement  of  the  agent 
that  a  sale  and  mortgage  of  the  property  will  be  all  right,  notwith- 
standing the  policy  provides  that  nothing  but  a  distinct,  specific 
agreement  indorsed  on  the  policy  shall  be  valid,  and  that  the  agent 
shall  be  deemed  the  agent  of  the  assured." 

In  Hartford  Fire  Ins.  Co.  v.  McLemore,  supra,  Judge  Stephens 
says:  "The  controlling  question  for  decision  is  (speaking  of  the 
facts),  do  these  facts  preclude  the  assertion  of  the  defense  of  for- 
feiture, on  the  ground  of  election,  waiver  or  estoppel.  If  McKinnie 
(who  was  the  agent  of  the  company)  had  merely  learned— especially 
in  an  incidental  way — of  the  additional  policy  after  its  issuance,  ac- 
cording to  many  very  high  authorities,  his  failure  to  object  or  cancel 
the  previous  policy  would  not  deprive  the  company  of  such  defense. 
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(Citing  cases.)  Where,  however,  the  insurance  company  issues  a 
policy  with  a  condition  against  other  insurance  without  written  con- 
sent, knowing  of  additional  existing  insurance,  the  condition  as  to 
such  additional  existing  insurance  is  waived,  and  for  a  like  reason, 
we  think,  when  the  assured  notifies  the  agent  of  his  purpose  to  take 
out  an  additional  policy  in  some  other  company  and  no  objection  is 
made  by  such  agent,  either  then  or  after  the  additional  policy  is 
issued  with  his  knowledge,  silence  under  such  circumstances  induces 
a  breach  of  the  condition,  misleads  the  insured,  and  should  be  held 
to  operate  as  an  estoppel." 

So  we  believe  in  the  present  case  that  the  failure  of  the  agent  of 
the  insurance  company  to  object  to  the  transfer  of  the  policy,  upon 
being  told  that  Schultze  had  sold  the  property  to  the  plaintiff,  and 
upon  the  payment  of  the  cash  consideration  a  deed  which  was  then 
being  held  by  Mcintosh  in  escrow  would  be  delivered  to  the  plaintiff, 
together  with  the  fact  that  the  agent  of  the  company  made  a  mem- 
orandum at  the  time  that  this  information  was  given  him,  and  re- 
quested that  he  should  be  further  notified  when  the  sale  was  con- 
summated, constituted  a  waiver  of  the  provision  in  the  contract 
against  alienation,  and  was,  in  effect,  a  consent  by  the  company  to 
said  sale;  and  that  such  conduct  on  its  part,  which  evidently  had  a 
tendency  to  induce  the  agent  of  the  plaintiff  to  believe  that  the 
company  would  be  satisfied  as  to  said  sale  and  willing  to  carry  the 
risk,  is  sufficient  to  estop  it  from  now  asserting  a  forfeiture  of  the 
policy,  and  we  so  hold. 

This  renders  unnecessary  a  consideration  of  appellant's  fourth  as- 
signment, complaining  of  the  refusal  of  the  court  to  give  its  special 
charge  No.  2,  in  which  the  court  was  requested  to  direct  a  verdict 
for  the  insurance  company  against  plaintiff  for  the  sum  of  $590  on 
its  plea  in  reconvention;  because  since  there  is  no  ground  of  for- 
feiture left  in  the  case,  there  can  be  no  right  of  subrogation  on  the 
part  of  appellant  to  the  rights  of  Mrs.  Jennie  Ely,  and  the  payment 
to  her  operated  as  a  discharge  and  cancellation  of  the  notes  and 
deed  of  trust  on  said  property. 

Finding  no  error  in  the  judgment  of  the  court  below,  the  same  is 
in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


San  Antonio  Traction  Company  v.  David  E.  Higdon. 

Decided  December  1,  1909. 

1 . — Evidence — Belevancy — Practice. 

During  the  progress  of  a  trial  the  pleadings  alone  can  be  looked  to  to 
determine  the  relevancy  of  evidence  offered  by  either  party.  After  the  intro- 
duction of  evidence  is  closed  and  the  issues  made  by  the  evidence  determined, 
if  any  evidence  has  been  admitted  which  either  party  deems  irrelevant  to  the 
issues  submitted  by  the  charge  or  prejudicial  to  him  on  the  issues,  such  party 
should  move  the  court  to  instruct  the  jury  to  disregard  such  evidence  in 
arriving  at  thelt  verdict. 
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2. — Same — Traction  Company — Negligence. 

In  a  suit  against  a  street  car  company  for  damages  for  personal  injuries 
received  by  a  female  passenger  when  alighting  from  one  of  defendant's  cars, 
plaintiff  alleged  that  it  was  the  duty  of  the  defendant's  conductor  to  assist 
female  passengers  in  alighting  from  the  car,  that  the  conductor  failed  to  do 
so  in  the  present  instance,  and  that  such  failure  was  negligence  which  prox- 
imately caused  the  injuries.  Held,  that  said  pleading  warranted  the  admission 
of  testimony  as  to  the  duty  of  the  conductor,  over  objection  that  it  was  irrelev- 
ant, immaterial  and  incompetent. 

3. — Same — Rule  of  Defendant — Testimony. 

Testimony  that  a  rule  of  a  street  car  company  made  it  the  duty  of  its 
conductors  to  assist  lady  passengers  in  alighting  from  the  cars  and  that  such 
rule  was  recognized  and  enforced  by  the  company,  was  not  subject  to  an  objection 
that  it  was  an  opinion  of  the  witness,  the  witness  having  knowledge  of  the 
fact  from  his  relation  to  the  company. 

4. — Charge — Personal  Injuries. 

It  is  a  cardinal  rule  that  in  construing  a  charge  it  must  be  taken  and  con- 
sidered as  an  entirety,  and  the  whole  may  be  looked  to  in  determining  the 
meaning  of  any  of  its  parts.  In  a  suit  for  damages  for  personal  injuries 
received  while  alighting  from  a  street  car,  charge  considered  and  held,  when 
taken  as  an  entirety,  not  subject  to  the  objection  that  it  did  not  limit  the  jury 
to  the  consideration  of  only  such  injuries  alleged  as  were  shown  by  the  evidence. 

5. — Preponderance  of  Evidence. 

A  preponderance  of  evidence  relates  to  a  state  of  mind  in  the  jury  trying 
a  case;  it  must  be  the  resultant  of  the  consideration  and  weight  given  by  the  jury 
to  the  testimony;  such  a  state  of  mind  may  be  engendered  by  the  testimony 
of  a  single  witness  as  against  many  others. 

6. — Personal  Injuries — Verdict  not  Excessive. 

A  verdict  for  $7,500  damages  for  personal  injuries  received  while  alighting 
from  a  street  car,  held  not  excessive  under  the  evidence. 

Error  from  the  Thirty-seventh  Judicial  District,  Bexar  County. 
Tried  below  before  Hon.  Edward  Dwyer. 

Ogden,  Brooks  &  Napier,  for  plaintiff  in  error. — On  the  issue  that 
no  facts  were  shown  imposing  the  duty  of  assisting  plaintiffs  wife  to 
light:  Thompson  on  Negligence,  sees.  2845-2847;  Missouri,  K.  &  T. 
Ry.  Co.  v.  Buchanan,  31  Texas  Civ.  App.,  209. 

On  the  question  as  to  error  in  admitting  testimony  on  an  imma- 
terial issue :     Missouri,  K.  &  T.  By.  Co.  v.  Hannig,  91  Texas,  347. 

The  fifth  paragraph  of  the  charge  is  erroneous  in  that  it  does  not 
require  the  jury  to  limit  the  plaintiff's  compensation  in  estimating 
the  damages  to  the  injuries  directly  received,  if  any,  as  the  result  of 
defendant's  negligence,  but  authorizes  the  jury  to  take  into  considera- 
tion and  allow  plaintiff  damages  for  all  the  injuries  alleged  in  plain- 
tiffs petition.  Missouri,  K.  &  T.  By.  Co.  v.  Hannig,  91  Texas,  347; 
St.  Louis  S.  W.  By.  Co.  v.  Smith,  63  S.  W.,  1064;  Houston,  E.  &  W. 
T.  Bv.  Co.  v.  Adams,  44  Texas  Civ.  App.,  288;  International  &  G.  N. 
B.  Co.  v.  Garcia,  117  S.  W.,  206;  Texas  &  N.  O.  R.  Co.  v.  McCov, 
117  S.  W.,  447;  Texas  Central  By.  Co.  v.  Brock,  88  Texas,  310. 

The  court  erred  in  overruling  defendant's  amended  motion  for  new 
trial,  because  the  verdict  and  judgment  are  contrary  to  the  overwhelm- 
ing preponderance  of  the  evidence,  in  this:  The  great  preponderance 
of  the  evidence  shows  that  the  plaintiffs  wife,  Susan  I.  Higdon,  was 
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not  thrown  and  injured  by  defendant's  car  starting  up  while  she  was 
in  the  act  of  alighting,  but  shows  that  she  alighted  from  the  car 
while  same  was  in  motion  and  before  it  had  come  to  a  stop. 

H.  C.  Carter,  Perry  J.  Lewis,  for  defendant  in  error. 

NT5ILL,  Associate  Justice. — This  is  an  action  brought  by  David 
E.  Higdon  against  the  San  Antonio  Traction  Company  to  recover 
damages  for  injuries  alleged  to  have  been  committed  by  the  negligence 
of  the  defendant  upon  Susan  T.  Higdon,  the  plaintiff's  wife. 

The  negligence  averred  in  plaintiff's  petition  is  as  follows: 

"That  heretofore,  to  wit,  on  or  about  the  1st  day  of  October,  1907, 
the  said  Susan  I.  Higdon  was  a  passenger  upon  one  of  defendant's 
street  cars,  which  was  being  propelled  by  the  means  of  electricity,  and 
when  said  car  had  reached  a  point  on  San  Pedro  avenue  and  at  or 
near  the  corner  of  Macon  street,  in  the  city  of  San  Antonio,  defend- 
ant's employes  in  charge  of  said  cars  stopped  them  for  the  purpose  of 
permitting  passengers  to  alight;  that  thereupon  the  said  Susan  I. 
Higdon  attempted  to  alight  from  said  cars,  and  while  she  was  in  the 
act  of  alighting  defendant's  employes  in  charge  of  said  cars,  without 
giving  her  a  reasonable  time  to  alight,  negligently  caused  or  permitted 
said  cars  to  be  suddenly  moved  or  started,  and  by  reason  of  such  start 
or  movement  the  said  Susan  I.  Higdon,  while  she  was  in  the  act  of 
alighting,  was  thrown  with  great  violence  to  the  pavement  and  severely 
injured  as  hereinafter  stated ;  that  the  said  Susan  I.  Higdon  was  in 
the  exercise  of  all  due  care  to  prevent  injury  to  herself,  and  her  in- 
juries were  directly  caused  by  the  aforesaid  negligence. 

"Plaintiff  avers  that  the  said  Susan  I.  Higdon  informed  the  con- 
ductor of  the  car  of  her  intention  to  alight  at  Macon  street,  and  the 
said  conductor  caused  said  car  to  stop  for  her  to  alight,  and  he  knew, 
or  by  the  exercise  of  ordinary  care  would  have  known,  that  she  was 
alighting  from  said  car,  and  it  was  the  duty  of  defendant's  conductor, 
who  was  upon  the  car  upon  which  the  said  Susan  I.  Higdon  was  a 
passenger,  to  have  assisted  the  said  Susan  I.  Higdon,  who  was  a  pas- 
senger, to  have  alighted  from  said  car,  but  notwithstanding  said  con- 
ductor had  every  opportunity  to  have  so  assisted  the  said  Susan  I. 
Higdon,  he  negligently  failed  to  perform  such  duty,  and  had  such  duty 
been  performed,  notwithstanding  the  negligent  manner  in  which  the 
car  was  moved,  as  aforesaid,  the  accident  might  have  been  averted,  and 
this  negligence,  without  any  fault  on  the  part  of  the  said  Susan  I. 
Higdon,  contributed  to  produce  the  accident  and  injuries  aforesaid." 

The  defendant  answered  by  a  general  denial  and  by  a  plea  of  con- 
tributory negligence.  The  case  was  tried  before  a  jury  and  the  trial 
resulted  in  a  judgment  for  $7,500  in  favor  of  the  plaintiff. 

Conclusions  of  fact — The  evidence  is  reasonably  sufficient  to  prove 
the  facts  alleged  in  the  first  paragraph,  above  quoted  from  plaintiff's 
petition,  and  that  the  plaintiff  was  damaged  by  reason  of  such  negli- 
gence of  the  defendant  in  the  amount  assessed  by  the  verdict.  The 
evidence  upon  which  these  conclusions  are  based  will  be  recited  and 
to  some  extent  discussed  in  considering  the  assignments  of  error. 
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Conclusions  of  law. — First:  The  first  and  second  assignments  of 
error,  being  cognate,  are  grouped  and  presented  together  in  defend- 
ant's brief.    They  are  as  follows: 

1.  "The  court  erred  in  overruling  defendant's  objection  to  the  fol- 
lowing question  asked  the  witness  Albert  Coy,  to  wit:  'Q.  Now,  on 
this  line,  is  it  the  duty  of  conductors  to  assist  ladies  in  alighting?' 
The  defendant's  objection  thereto  being  that  the  same  was  irrelevant, 
immaterial  and  incompetent,  and  as  calling  for  an  opinion  of  the  wit- 
ness; and  in  permitting  said  witness  to  answer  over  said  objection: 
<A.  Yes,  sir.'" 

2.  "The  court  erred  in  overruling  defendant's  objection  to  the  fol- 
lowing question  propounded  to  the  witness  Albert  Coy,  by  the  plain- 
tiff's counsel,  to  wit:  'Q.  Then  it  is  the  duty  of  conductors  on  de- 
fendant's line,  and  was  at  that  time,  to  assist  ladies  in  alighting  from 
street  cars?'  The  defendant's  objection  thereto  being  that  the  same 
was  irrelevant,  immaterial  and  incompetent,  and  called  for  an  opinion 
of  the  witness  on  a  matter  that  was  for  the  jury  to  pass  on,  and  in 
permitting  said  witness,  over  said  objection,  to  answer:  'A.  Yes, 
sir.' " 

Under  them  are  asserted  these  propositions: 

1.  "Under  the  facts  of  this  case,  the  question  as  to  whether  it  was 
not  the  duty  of  conductors  to  assist  ladies  in  alighting  from  street 
cars,  was  wholly  irrelevant  and  immaterial,  and  it  was  prejudicial  to 
the  defendant  to  admit  this  testimony  on  such  an  immaterial  issue." 

2.  "That  plaintiff's  own  testimony  showed  that  at  the  time  of  the 
accident  the  plaintiff's  wife  was  apparently  a  strong,  healthy  woman, 
and  no  facts  were  shown  to  impose  on  the  defendant  any  duty  of  as- 
sisting her  to  alight,  and  it  was  error  to  admit  testimony  on  such  an 
immaterial  issue." 

It  is  said  by  Blackstone,  that  "Evidence  signifies  that  which  demon- 
strates, makes  clear,  or  ascertains  the  truth  of  the  very  point  in  issue, 
either  on  the  one  side  or  on  the  other;  and  no  evidence  ought  to  be 
admitted  on  any  other  point."  And  Mr.  Greenleaf  says:  "We  state 
as  the  first  rule  governing  in  the  production  of  evidence,  that  the  evi- 
dence offered  must  correspond  with  the  allegations,  and  be  confined 
to  the  point  in  issue."  Facts  in  issue  are  those  facts  upon  the  truth 
or  existence  of  which  the  right  or  liability  to  be  ascertained  in  the 
proceeding  depends,  and  facts  relevant  to  the  issue  are  facts  from  the 
existence  of  which  inferences  as  to  the  truth  or  existence  of  the  facts 
in  issue  may  justly  be  drawn.  The  meaning  of  the  word  relevant,  as 
applied  to  testimony,  is  that  it  directly  touches  upon  the  issue  which 
the  parties  have  made  by  their  pleadings,  so  as  to  assist  in  getting  at 
the  truth  of  it.  (Platner  v.  Platner,  78  N.  Y.,  90.)  It  is  not  neces- 
sary, however,  that  it  should  in  itself  bear  directly  upon  the  point  in 
issue,  for  if  it  be  but  a  link  in  the  chain  of  evidence  tending  to  prove 
the  issue  by  reasonable  inference,  it  may  nevertheless  be  relevant. 
(Schuchardt  v.  Aliens,  1  Wall.,  359;  Hunter  v.  Harris,  23  N.  E.,  626; 
Huntington  v.  Attrill,  23  N.  E.,  544.) 

Prom  these  elementary  principles  it  logically  follows  that  to  de- 
termine the  relevancy  of  evidence  the  pleadings  of  the  parties  must 
first  be  looked  to  for  the  purpose  of  ascertaining  the  issue.     During 
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the  progress  of  the  trial  it  can  not  be  told  until  all  the  evidence  is  in 
what  facts  alleged  will  be  submitted  to  the  jury ;  for  when  the  evidence 
is  closed  an  alleged  state  of  facts  may  be  so  indisputably  and  clearly 
proved  or  so  clearly  not  proved  as  to  warrant  the  court  in  assuming 
in  its  charge,  as  a  matter  of  law,  its  existence  or  non-existence,  as  the 
case  may  be.  But  the  court's  determining  in  this  manner  what  issues 
of  fact  will,  under  the  evidence,  be  submitted  to  the  jury,  can  not 
serve  as  a  test  for  determining  the  relevancy  of  evidence  introduced 
or  offered  upon  the  trial.  Such  test  can  only  be  the  pleadings  of  par- 
ties, for  it  is  from  them  the  issues  of  fact  and  of  law  primarily  arise. 
When  this  test  is  applied  to  the  evidence  complained  of  by  these 
assignments,  it  seems  too  clear  for  argument  that  it  was  relevant  as 
well  as  material  to  the  issues  of  fact  alleged  in  the  second  paragraph, 
copied  herein  from  plaintiff's  petition.  If  defendant  deemed  that  such 
allegations  did  not  state  a  cause  of  action  it  should  have,  by  exceptions 
to  that  part  of  the  petition,  invoked  the  ruling  of  the  court  as  to  its 
sufficiency.  If,  when  the  court  in  its  charge  failed  to  present  the  the- 
ory or  phase  of  the  case  to  which  such  evidence  related,  the  defendant 
deemed  such  evidence  irrelevant  to  the  issues  presented  by  the  charge, 
and  as  prejudicial  to  it  on  such  issues,  it  should  have  moved  the  court 
to  instruct  the  jury  not  to  regard  or  consider  such  evidence  in  arriv- 
ing at  their  verdict.  The  rule  is  that,  if  evidence  is  admitted  on  the 
trial  by  a  jury,  either  without  an  exception  or  properly  under  objec- 
tion, which  for  any  reason  should  not  be  considered  by  the  jury,  the 
party  objecting  to  its  consideration  should  ask  the  court  to  instruct 
the  jury  to  disregard  it.  (Platner  v.  Platner,  supra;  Holmes  v.  Mof- 
fat, 120  N.  Y.,  163.) 

Second:  The  third  and  fourth  assignments  are  each  presented  as  a 
proposition,  and  under  all  of  them  are  advanced  the  same  propositions 
that  were  advanced  under  the  two  assignments  just  disposed  of.  Of 
these  two,  the  first  complains  of  the  court's  permitting  the  witness, 
Albert  Coy,  over  defendant's  objections,  to  testify  that  it  was  one  of 
the  written  rules  of  the  defendant  company  that  its  conductors  must 
assist  ladies  in  alighting  from  street  cars;  and  the  second,  of  allowing 
him  to  testify  that  the  duty  of  assisting  ladies  from  the  street  cars 
was  recognized  and  enforced  by  the  company  on  its  road.  The  objec- 
tions over  which  the  testimony  was  admitted  are,  that  it  was  irrele- 
vant, immaterial,  incompetent,  and  called  for  an  opinion  of  the  wit- 
ness on  matters  that  should  be  passed  upon  by  the  jury.  As  to  the 
written  rule  of  the  company  testified  to,  it  will  be  noticed  that  the 
objection  did  not  go  to  the  degree  of  the  evidence  but  to  its  relevancy, 
materiality  and  general  competency.  If  it  had  been  objected  that  it 
was  incompetent  because  the  writing  was  the  best  evidence,  such  evi- 
dence might  have  been  introduced,  or  its  absence  satisfactorily  ac- 
counted for.  What  we  have  said  in  disposing  of  the  first  two  assign- 
ments applies  equally  to  the  objections  that  the  evidence  embraced  by 
the  assignments  under  consideration  was  irrelevant  and  immaterial. 
When  it  was  introduced  it  was  both  relevant  and  material  to  the  is- 
sues involved  by  the  second  paragraph  quoted  from  plaintiff's  peti- 
tion.    When  the  court  omitted  such  issues  from  its  charge  the  de- 
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fendant,  then,  if  it  deemed  such  testimony  prejudicial,  should  have 
asked  the  court  to  instruct  the  jury  not  to  consider  it. 

The  objection  that  the  evidence  referred  to  in  the  fourth  assignment 
called  for  an  opinion  of  the  witness  on  matters  that  should  be  passed 
upon  by  the  jury,  has  no  force.  That  the  rule  making  it  the  duty  of 
defendant's  conductors  to  assist  ladies  in  alighting  from  its  cars  was 
recognized  and  enforced  by  the  company  on  its  road,  was  not  as  to 
an  opinion  but  as  to  a  fact,  which,  from  the  relation  of  the  witness, 
and  his  employment,  to  the  defendant  was  well  known  by  him.  No 
opinion  was  expressed  as  to  the  duty  of  the  company  to  its  passengers 
to  adopt  and  enforce  such  a  rule.  This  would  have  been  a  mixed  ques- 
tion of  law  and  fact  for  the  jury  to  determine  from  the  evidence,  un- 
der proper  instructions  from  the  court,  and  it  would  have  been  im- 
proper for  a  witness,  unless  perhaps  an  expert,  to  express  an  opinion 
upon  it.  But  when  such  an  issue  is  involved  as  appeared  from  plain- 
tiff's pleadings,  it  is  competent  to  show,  as  evidence  tending  to  prove 
the  affirmative  of  such  issue,  that  such  a  rule  was  in  vogue  and  en- 
forced by  the  company,  which  was  all  the  plaintiff  sought  to  do  by 
the  introduction  of  the  evidence  complained  of.  But  as  the  issue  was 
withdrawn  by  the  court's  charge,  the  introduction  of  such  evidence 
would  not  affect  the  case  as  to  issue  submitted,  and,  as  before  stated, 
if  the  defendant  deemed  it  harmful,  the  court  should  have  been  re- 
quested to  instruct  the  jury  to  give  it  no  consideration  in  arriving  at 
their  verdict. 

Third:  The  fifth  assignment  complains  of  the  fifth  paragraph  of 
the  charge,  which  is  as  follows: 

"If  you  find  for  the  plaintiff  and  believe  from  the  evidence  that 
Susan  I.  Higdon  received  any  of  the  injuries  alleged  in  plaintiff's  pe- 
tition, then  you  should  allow  plaintiff  such  sum  as  you  believe  from 
the  evidence  will  be  a  fair  compensation  for  the  injuries  alleged  and 
sustained,  if  any;  and  in  estimating  the  damages  you  may  allow,  if 
any,  you  may  take  into  consideration  the  mental  and  physical  pain,  if 
any,  suffered  by  the  said  Susan  I.  Higdon  by  reason  of  said  alleged  in- 
juries, if  any;  and  if  you  believe  from  the  evidence  that  said  alleged 
injuries  of  the  said  Susan  I.  Higdon,  if  any,  are  permanent  and  will 
diminish  and  impair  her  capacity  to  labor  and  perform  service,  then 
you  may  allow  such  sum  as  you  believe  from  the  evidence  will  be  a  fair 
compensation  for  such  diminished  capacity,  if  any,  to  labor  and  per- 
form services  in  the  future." 

The  objections  urged  to  it  are:  (1)  That  it  does  not  require  the 
jury,  in  estimating  the  damages,  to  limit  plaintiff's  compensation  to 
the"  injuries  directly  received  as  the  result  of  defendant's  negligence, 
but  authorized  them  to  take  into  consideration  and  allow  him  damages 
for  all  injuries  alleged  in  his  petition;  (2)  that  it  was  calculated  to 
confuse  and  mislead  the  jury  and  induce  them  to  believe  that  in  fix- 
ing the  amount  of  damages  they  were  not  confined  to  such  injuries 
as  were  proximately  caused  by  defendant's  negligence,  but  could  con- 
sider any  injuries  alleged  in  the  petition,  and  (3)  that  the  paragraph 
authorized  the  jury  to  allow  damages  for  injuries  which  no  evidence 
was  introduced  to  prove. 

It  is  a  cardinal  rule  that  in  construing  a  charge  it  must  be  taken 
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and  considered  as  an  entirety,  and  the  whole  may  be  looked  to  in  de- 
termining the  meaning  of  any  of  its  parts.  If  a  part  of  it  should 
be  detached  from  the  entire  instrument  and  we  were  not  allowed  to 
look  to  the  context  to  discern  its  meaning,  the  fragment  might  bear 
an  entirely  different  meaning  from  that  which  would  be  clear  and  un- 
mistakable if  read  in  connection  with  the  context.  As  is  said  in  some 
case,  "If  it  were  permissible  to  break  up  a  sentence  and  take  its  mean- 
ing from  a  part,  it  could  be  proved  by  holy  writ  that  there  is  no  God, 
for  it  is  written  in  the  Bible,  'The  fool  hath  said  in  his  heart  there  is 
no  God/  "  The  same  may  be  said  of  any  written  instrument  if  one  of 
its  paragraphs  should  be  severed  from  its  preceding  and  subsequent 
paragraphs.  The  sum  total  of  the  objections  to  the  part  of  the  charge 
complained  of  is  that  it  does  not  limit  the  jury  to  the  consideration 
of  such  injuries  alleged  as  were  shown  by  the  evidence.  We  think 
this  would  be  an  overstrained  construction  of  the  paragraph  in  ques- 
tion if  standing  alone,  unaided  by  any  other  part  of  the  charge.  It 
seems  to  us  that  to  the  ordinary  mind,  unused  to  critical  dissection,  its 
meaning  would  clearly  appear  that  it  limits  the  jury  to  the  considera- 
tion of  such  injuries  alleged  as  were  shown  by  the  evidence  to  have 
been  inflicted  upon  plaintiff's  wife;  and  that,  in  estimating  the  dam- 
ages, no  other  injuries,  though  alleged,  than  those  proved  by  the  evi- 
dence, could  be  considered  by  the  jury.  But  be  this  as  it  may,  when 
the  entire  charge  is  looked  to  there  can  be  no  doubt  that  the  paragraph 
in  question  is  not  obnoxious  to  any  of  the  objections  interposed.  The 
third  paragraph,  which  submits  the  issue  of  negligence,  is  as  follows: 
"If  you  believe  from  the  evidence  that  on  or  about  the  1st  day  of 
October,  1907,  plaintiffs  wife,  Susan  I.  Higdon,  was  a  passenger  on 
one  of  defendant's  cars;  and  if  you  further  believe  from  the  evidence 
that  when  the  car  had  reached  a  point  on  San  Pedro  avenue  where  it 
is  intersected  by  Macon  street,  that  said  cars  stopped  #to  give  passen- 
gers an  opportunity  to  alight ;  and  if  you  further  believe  from  the  evi- 
dence that  when  said  car  stopped,  if  it  did  stop,  plaintiff's  wife  at- 
tempted to  alight,  and  that  while  she  was  in  the  act  of  alighting  said 
car  suddenly  started  up  without  giving  plaintiff's  wife  a  reasonably 
sufficient  time  tb  alight;  and  you  further  believe  from  the  evidence 
that  by  reason  of  said  car  starting  up,  if  it  did  start  up,  plaintiff's 
wife  was  thrown  down  and  received  any  of  the  injuries  alleged  in 
plaintiff's  petition;  and  you  further  believe  from  the  evidence  that 
defendant's  employes  in  charge  of  said  car  were  guilty  of  negligence 
in  failing  to  stop  said  car  a  reasonable  time  for  plaintiff's  wife  to 
alight,  if  they  did  so  fail,  and  were  guilty  of  negligence  in  starting 
said  car  while  plaintiff's  wife  was  in  the  act  of  alighting,  if  they  did 
so  start  it,  and  such  negligence,  if  any,  directly  caused  any  of  the  in- 
juries alleged  in  plaintiff's  petition,  and  you  further  find  that  plain- 
tiff's wife  was  not  guilty  of  any  contributory  negligence,  then  I  charge 
you  that  your  verdict  must  be  for  the  plaintiff." 

Now,  construing  the  fifth  paragraph  in  the  light  reflected  upon  it 
by  the  third,  it  is  apparent  that  the  sentence,  "If  you  find  for  the 
plaintiff,  and  believe  from  the  evidence  that  Susan  I.  Higdon  received 
any  of  the  injuries  alleged  in  plaintiff's  petition,  then  you  should  allow 
plaintiff  such  sum  as  you   believe  from   the  evidence   will  be  a  fair 
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compensation  for  the  injuries  alleged  and  sustained,  if  any" — in  which 
lies  the  crux  of  defendant's  objections  to  the  paragraph— does  not 
mean  that  plaintiff  was  permitted  to  recover  for  all  injuries  alleged  in 
his  petition,  but  only  for  such  alleged  injuries  as  plaintiff's  wife  re- 
ceived by  being  thrown  from  the  car  by  reason  of  the  negligence  of 
the  defendant.  For,  by  a  rule  of  grammatical  construction,  the  ex- 
pression, "injuries  alleged  and  sustained,"  relates  to,  as  its  antecedent, 
the  clause,  "and  received  any  of  the  injuries  alleged  in  plaintiff's  pe- 
tition," and  therefore  limited  the  jury,  in  estimating  the  damages,  to 
such  injuries  alleged  in  plaintiff's  petition  as  they  believed  were  in- 
flicted on  Mrs.  Higdon  by  defendant's  negligence.  That  this  is  the 
correct  construction  seems  to  us  "as  clear  as  preaching,"  and  to  the 
writer  a  heap  clearer. 

Fourth:  The  sixth  and  seventh  assignments  of  error  are  grouped 
and  presented  together  in  defendant's  brief  as  propositions.  They  are 
as  follows: 

1.  "The  court  erred  in  overruling  defendant's  amended  motion  for 
new  trial,  because  the  verdict  and  judgment  are  contrary  to  the  over- 
whelming preponderance  of  the  evidence,  in  this:  The  great  prepon- 
derance of  the  evidence  shows  that  the  plaintiff's  wife,  Susan  I.  Hig- 
don, was  not  thrown  and  injured  by  defendant's  car  starting  up  while 
she  was  in  the  act  of  alighting,  but  shows  that  she  alighted  from  the 
car  while  same  was  in  motion  and  before  it  had  come  to  a  stop." 

2.  "The  court  erred  in  overruling  defendant's  amended  motion  for 
a  new  trial,  because  the  great  preponderance  of  the  evidence  shows 
that  this  defendant  was  not  guilty  of  any  negligence  causing  injury  to 
plaintiff's  wife,  Susan  I.  Higdon." 

Proof  by  a  preponderance  of  evidence  is  said  to  be  "That  state  of 
mind  in  which  there  is  felt  to  be  a  'preponderance  of  evidence'  in 
favor  of  the  defendant's  proposition.  .  .  ."  However,  "the  appli- 
cation of  the  phrase  'preponderance  of  evidence'  is  apt  to  lead  the  judi- 
cial discussion  close  to  the  danger  line  of  the  fallacious  quantitative 
or  numerical  theory  of  testimony."  4  Wigmore  on  Ev.,  sec.  2498.  It 
is  said  by  the  same  eminent  authority  (vol.  3,  sec.  2033)  that  "The 
probative  value  of  a  witness'  assertion  is  utterly  incapable  of  being 
measured  by  arithmetic.  All  the  considerations  which  operate  to  dis- 
credit testimony  affect  it  in  such  varying  ways  from  different  wit- 
nesses that  the  net  trustworthiness  of  each  one's  testimony  is  not  to  be 
estimated,  either  in  itself  or  in  reference  to  others'  testimony,  by  any 
uniform  numerical  standard.  Probative  effects  are  too  elusive  and  in- 
tangible for  that.  The  personal  element  behind  the  assertion  is  the 
vital  one,  and  it  is  too  multifarious  to  be  measured  by  rule."  It  is 
in  the  jury  who  tries  an  issue  that  the  state  of  mind,  in  which  there 
is  felt  to  be  a  "preponderance  of  evidence"  in  favor  of  a  proposition, 
must  exist;  and  it  must,  necessarily,  be  the  resultant  of  the  considera- 
tion and  weight  given  by  the  jury  to  the  testimony.  Such  a  state  of 
mind  may  be  engendered  by  the  testimony  of  a  single  witness;  for  the 
testimony  of  one  witness  must  be  weighed  before  its  probative  force 
can  be  felt,  as  well  as  that  of  a  dozen.  The  estimate  of  its  weight 
may  produce  that  state  of  mind  in  the  jury  which  is  defined  to  be 
proof  by  a  preponderance  of  the  evidence,  or  it  may  not.     If  it  does, 
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the  testimony  of  any  number  of  witnesses  adverse  to  the  "demandant's 
proposition"  may  make  no  change  in  the  "state  of  mind"  produced  by 
the  one  witness.  If  it  does  not,  then  proof  of  the  proposition  of  the 
demandant  by  a  "preponderance  of  the  evidence,"  within  the  meaning 
of  the  phrase,  has  been  made,  and  the  verdict  should  be  in  accordance 
with  it.  This  "state  of  mind"  may  have  been  produced  by  the  "per- 
sonal element"  behind  the  assertions  of  the  several  witnesses,  which  is 
the  "vital  test"  for  determining  the  probative  force  of  the  testimony  of 
each,  of  which  it — that  "state  of  mind"  which  is  proof  by  a  preponder- 
ance of  the  evidence — is  the  resultant.  This  "personal  element," 
"which  is  too  multifarious  to  be  measured  by  any  rule,"  must  neces- 
sarity  be  used  as  a  test  by  the  jury  in  determining  the  probative  force 
of  the  evidence  of  the  several  witnesses.  For  as  the  factors  in  such  ele- 
ment are  too  multifarious  to  admit  of  its  being  measured  by  any  rule 
of  law,  and  an  appellate  tribunal  can  make  very  little,  if  any,  use  of 
such  test,  even  if  it  were  within  its  province  to  determine  the  credi- 
bility of  witnesses  and  the  weight  to  be  given  their  testimony. 

But  it  is  needless  to  pursue  this  analysis  of  the  definition  of  the 
phrase  "proof  by  a  preponderance  of  evidence"  further.  Suffice  to 
say,  that  test  is  not  numbers  or  quantity,  but  the  state  of  the  jury's 
mind  produced  by  the  evidence,  which  may  be  the  product  of  one 
witness'  testimony,  though  it  may  be  contradicted  by  that  of  a  num- 
ber of  others.  The  testimony  of  Mrs.  Higdon  is  direct  and  positive 
that  the  car  on  which  she  was  riding,  at  a  signal  from  the  conductor, 
was  brought  to  a  full  stop;  that  when  it  was  standing  still  she  at- 
tempted to  alight  from  it,  and  while  in  the  act  of  alighting  it  was 
suddenly  put  in  motion,  whereby  she  was  thrown  therefrom  to  the 
ground,  in  consequence  of  which  she  was  injured.  Seven  other  wit- 
nesses, either  directly  or  inferentially,  contradicted  her  testimony. 
Evidently  the  jury  believed  her  evidence  and  disbelieved  the  testimony 
of  the  other  witnesses.  This  was  enough  to  show  proof  by  a  "prepon- 
derance of  evidence"  within  the  meaning  of  the  phrase.  What  "per- 
sonal element"  lay  behind  the  assertions  of  the  several  witnesses, 
which  was  taken  as  the  test  by  the  jury  of  its  probative  force,  we  do 
not  fully  know.  All  the  evidence,  pro  and  con,  on  the  issue,  is  stated 
and  discussed  in  the  briefs  of  the  parties.  And  the  minute  and  clear 
analysis  of  it  by  plaintiffs  counsel  is  very  persuasive  of  the  correctness 
of  the  verdict.  It  is,  however,  only  our  province  to  determine,  in  the 
light  of  the  law,  whether  the  evidence  reasonably  tends  to  support  the 
verdict  upon  the  issue  as  to  defendant's  negligence;  and  having  deter- 
mined the  issue  in  the  affirmative,  our  duty  in  regard  to  the  matter 
is  discharged. 

Fifth:  The  remaining  assignments,  in  different  forms,  complain 
that  the  verdict  is  excessive.  We  have  fully  examined  and  carefully 
considered  the  evidence  pertinent  to  these  assignments,  and  have 
reached  the  conclusions  that  the  injuries  which  the  plaintiff's  wife  re- 
ceived by  reason  of  defendant's  negligence  are  the  direct  cause  of  her 
wrecked  physical  condition,  and  intense  pain  and  suffering,  which  have 
continued  from  the  date  of  their  infliction  to  the  time  of  trial;  and 
that  such  injuries  are  permanent  and  may  probably  culminate  in  her 
death.     We  further  find  as  a  fact  that  plaintiff's  wife  was  guilty  of 
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no  negligence  proximately  contributing  to  her  injuries.     There  is  no 
error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


Alamo  Dressed  Beep  Company  v.  Benjamin  F.  Yeargan. 

Decided  December  1,  1909. 

1. — Damages — Release — Plea  in  Avoidance. 

A  defense  that  a  claim  for  damages  had  been  settled  and  a  release  there- 
for executed  prior  to  filing  suit  thereon,  is  a  plea  in  avoidance  and  must  be 
specially  pleaded. 

9. — Practice — Repetition  of  Charges. 

It  is  proper  to  refuse  a  requested  charge  when  the  issue  thereby  presented  is 
embodied  in  the  main  charge  of  the  court.  When  several  charges  presenting 
substantially  the  same  issue  are  requested,  the  giving  of  one  is  sufficient  reason 
for  refusing  the  others. 

3. — Same — Invited  Error. 

The  issue  being  whether  or  not  plaintiff  had  sufficient  mental  capacity 
to  understand  the  nature  and  effect  of  a  release  executed  by  him,  and  there 
being  in  the  record  special  charges  requested  by  the  defendant  submitting  said 
issue  to  the  jury  and  also  requesting  a  peremptory  instruction  for  defendant  on 
said  issue,  it  will  be  presumed,  in  the  absence  of  anything  in  the  record  showing 
that  the  peremptory  instruction  was  asked  first  and  refused  by  the  court,  that 
the  defendant  invited  or  participated  in  the  error,  if  error  at  all,  in  submitting 
said  issue  to  the  jury. 

4. — Master  and  8ervant — Machinery — Duty  of  Inspection. 

The  duty  of  reasonable  inspection  by  the  master  of  appliances  furnished 
for  use  by  the  servant,  is  imposed  upon  the  master  by  law  at  all  times,  and  the 
mere  fact  that  the  appliance  is  of  an  approved  pattern  and  was  bought  from 
a  reputable  dealer  will  not  relieve  the  master  of  that  duty. 

5. — Same— Defective  Machinery — Assumed  Risk. 

When  a  defect  in  machinery  was  not  open  and  obvious,  but  could  and 
should  have  been  discovered  by  ordinary  care  in  inspection,  the  danger  arising 
therefrom  can  not  be  said,  as  matter  of  law,  to  be  one  which  the  servant 
assumed,  although  he  may  have  been  an  experienced  operator  and  familiar  with 
the  appliance. 

6. — Same — Patent  Defect. 

A  defect  in  machinery  which  ordinary  care  in  inspection  would  disclose  can 
not  be  said  to  be  a  latent  defect. 

7. — Charge — Assignment  of  En-or — Insufficiency. 

An  assignment  of  error,  submitted  as  a  proposition,  that  the  charge  of  tli«» 
court  was  upon  the  weight  of  the  evidence,  but  which  does  not  indicate  in 
what  respect  the  charge  is  subject  to  the  criticism,  will  not  be  considered. 

8. — Motion  for  Hew  Trial — Newly  Discovered  Evidence. 

A  motion  for  new  trial  upon  the  ground  of  newly  discovered  evidence  con- 
sidered, and  held  properly  overruled  because  it  appeared  from  the  record  that 
defendant  had  been  put  upon  notice  of  the  existence  of  the  evidence  and  failed 
to  use  due  diligence  to  procure  the  same. 

Appeal  from  the  District  Court  of  Bexar  County.     Tried  below  be- 
fore Hon.  J.  L.  Camp. 
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Keller  &  Keller  and  Newton  &  Ward,  for  appellant. — The  fact  that 
the  appliance  being  of  an  approved  pattern,  and  having  been  bought 
from  a  reputable  dealer,  relieved  the  defendant  of  the  duty  of  inspec- 
tion in  the  absence  of  some  circumstance  which  would  put  a  prudent 
man  upon  inquirv  at  the  time  of  purchase  or  afterwards.  Carlson  v. 
Phoenix  B.  Co.,  8  X.  Y.  Supp.,  634,  affirmed  in  30  X.  E.,  750;  Shea 
v.  Wellington,  163  Mass.,  364)  40  N.  E.,  173;  Revnolds  v.  Merchants' 
Woolen  Co.,  168  Mass.,  501,  .47  X.  E.,  406;  Powers  v.  New  York 
Central  &  H.  P.  Co.,  14  X.  Y.  Supp.,  408,  affirmed  in  29  X.  E.,  148 ; 
Dovle  v.  White,  41  X.  Y.  Supp.,  628;  Stourbridge  v.  Brooklvn  C.  R. 
Co.",  41  X.  Y.  Supp.,  128;  Clyde  v.  Richmond  &  D.  R.  Co.,  65  Fed., 
482;  Richmond  &  D.  R.  Co.  v.  Elliott,  149  U.  S.,  266,  37  L.  ed.,  728; 
Roughan  v.  Boston  &  L.  Block  Co.,  161  Mass.,  24,  36  X.  E.,  461. 

A  servant  is  not  in  the  exercise  of  ordinary  care  unless,  at  each 
stage  in  the  progress  of  his  work  he  makes  an  effective  use  of  his  bod- 
ily and  mental  faculties,  and  observes  as  attentively  as  is  reasonably 
possible  under  the  circumstances  the  condition  of  his  surroundings 
and  instrumentalities  by  which  his  safety  may  be  effected  and  the  re- 
sult of  their  operation  by  himself  or  others,  in  so  far  as  that  operation 
may  tend  to  subject  him  to  danger.  1  Labatt,  Master  and  Servant, 
sec.*  332;  Jones  v.  Sutherland,  65  X.  W.,  496;  Borden  v.  Daisy  Roller 
Mill  Co.,  74  X.  W.,  92. 

The  servant  assumes  the  risk  of  injury,  not  only  from  the  perils  or- 
dinarily incident  to  his  services,  but  also  from  special  hazards  existing 
because  of  the  particular  means  or  methods  used  by  the  master  in  the 
conduct  of  his  business,  of  which  the  servant  is  informed.  Burnham 
v.  Concord  &  M.  R.  R.  Co.  (X.  H.),  44  Atl.,  750;  Hayden  v.  Smith- 
ville  Mfg.  Co.,  29  Conn.,  548;  Rush  v.  Missouri  Pac.  R.  Co.  (Kan.), 
12  Pac,  582;  Simmons  v.  Chicago  &  T.  R.  Co.,  110  III,  340;  Rich- 
ards v.  Rough  (Mich.),  18  X.  W.,  785. 

The  servant  as  a  matter  of  law  is  charged  with  knowledge  of  all 
patent  and  obvious  defects  in  any  appliance  or  place  of  work  which  are 
known  to  him,  or  must  necessarily  have  become  known  to  him  in  the 
course  of  his  duties,  or  might  have  been  discovered  by  the  use  of  ordi- 
nary care.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Grav,  25  Texas  Civ.  App.,  99 ; 
Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Johnson,  83  Texas,  633;  Rogers  v.  Galveston  Citv  Rv. 
Co.,  76  Texas,  502 ;  Texas  Central  Ry.  Co.  v.  Lyons,  34  S.  W.,*  364 ; 
Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  732;  St.  Louis,  A.  &  T. 
Ry.  Co.  v.  Lemon,  83  Texas,  143;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Thompson,  11  Texas  Civ.  App.,  658;  Houston  &  T.  C.  Rv.  Co.  v. 
Fowler,  56  Texas,  457;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harriett,  80 
Texas,  83;  Green  v.  Sansom,  25  So.,  335;  Hall  v.  United  States  Can- 
ning Co.,  78  X.  Y.  Supp.,  619;  Dillengberger  v.  Weingartner,  45  Atl., 
640;  Corcoran  y.  Milwaukee  Gas  Co.,  51  X.  W.,  329. 

Equal  knowledge  and  opportunity  of  the  servant  with  the  master 
absolves  the  master  from  liability  of  anv  defects.  Bonnet  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.,  89  Texas,  72;  Texas  &  P.  Ry.  Co.  v.  French,  86 
Texas,  96;  Texas  Central  Ry.  Co.  v.  Lvons,  34  S.  W.,  364;  Cahill  v. 
Hilton,  13  X.  E.,  339;  Meador  v.  Lake  Shore  &  M.  Rv.  Co.,  37  X.  E., 
722 ;  Goltz  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  44  X.  W.,  754 ;  Dillen- 
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berger  v.  Weingartner,  45  Atl.,  638;  Jenney  Elec.  L.  &  P.  Co.  v. 
Murphy,  18  N.  E.,  30;  Stewart  v.  Seaboard  Air  Line  Ry.  Co.,  41  S. 
E.,  981;  Marsh  v.  Chiekering,  5  N.  E.,  57;  Ehni  v.  National  Tube 
Works,  52  Atl.,  166. 

Where  the  injury  is  the  result  of  mutual  and  concurring  negligence 
of  plaintiff  and  defendant,  the  plaintiff  can  not  recover  damages.  I 
Thompson  on  Negligence,  sec.  176,  p.  174. 

The  master  may  construct  and  equip  his  plant  as  he  sees  fit,  without 
liability  to  an  employe,  who,  with  knowledge  or  with  adequate  means 
of  knowledge,  chooses  to  take  the  risk  thereof.  Belyea  v.  Tomahawk 
P.  &  P.  Co.,  85  N.  W.,  960. 

The  master  is  not  charged  with  the  duty  of  inspecting  simple  and 
well-known  appliances,  such  as  involve  no  intricate  or  difficult  mechan- 
ical principles.  Missouri,  K.  &  T.  Ry.  Co.  v.  Thompson,  11  Texas 
Civ.  App.,  658;  Hall  v.  United  States' Canning  Co.,  78  N.  Y.  Supp., 
619;  Marsh  v.  Chickerinsr,  5  N.  E.,  57;  Wyman  v.  Clark,  62  N.  E., 
247;  Ehni  v.  National  Tube  Works,  52  Atl.,  166;  Jenney  Elec.  L.  & 
P.  Co.  v.  Murphy,  18  N.  E.,  30. 

Where  the  consideration  of  a  release  is  retained  and  used  and  there 
is  evidence  that  plaintiff  was  able  to  understand  the  settlement  after 
it  was  made  and  expressed  his  satisfaction  with  same,  it  is  error  to 
refuse  to  submit  to  the  jury  the  question  of  the  ratification  of  the  re- 
lease. Missouri  Pac.  Ry.  Co.  v.  Brazzil,  72  Texas,  238,  239;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Brantley,  26  Texas  Civ.  App.,  11;  Gibson  v. 
Western  N.  Y.  &  P.  R.  Co.,  30  Atl.,  308;  Pawnee  Coal  Co.  v.  Royce, 
56  N.  E.,  624;  Jones  v.  Alabama  &  V.  Ry.  Co.,  16  So.,  382;  Chicago, 
St.  P.  &  K.  C.  Ry.  Co.  v.  Pierce,  64  Fed.,  294 ;  Laird  v.  Union  Trac- 
tion Co.,  57  Atl.,  987;  Allis  v.  Billings,  6  Mete.  (Mass.),  417;  6 
Thompson  on  Neg.,  sees.  7372  and  7382;  Wolcott  v.  Connecticut  Gen. 
L.  Ins.  Co.  (Mich.),  100  N.  W.,  572-3;  Morris  v.  Great  Northern  Ry. 
Co.  (Minn.),  69  N.  W.,  628. 

When  the  master  adopts  an  implement  which  is  in  general  use  by 
persons  of  ordinary  care  and  prudence  in  the  same  business,  and  such 
person  is  not  in  any  other  respects  guilty  of  negligence  contributing 
to  the  injury  of  the  employe,  then  such  person,  in  the  selection  of  such 
implement,  has  exercised  all  the  diligence  the  law  requires  of  him.  The 
above  requested  charge  which  was  refused  by  the  court  was  made  per- 
tinent by  the  evidence,  announced  a  correct  doctrine  of  law,  and  the 
court  erred  in  refusing  to  give  it  to  the  jury.  1  Labatt's  Master  and 
Servant,  sees.  43,  44,  and  the  numerous  authorities  cited  in  the  notes; 
International  &  G.  N.  Ry.  Co.  v.  Bell,  75  Texas,  51. 

H.  C.  Carter,  Perry  J.  Lewis,  for  appellee. 

JAMES,  Chief  Justice. — The  action  is  brought  for  Benjamin  P. 
Yeargan,  a  person  non  compos  mentis,  by  his  wife,  his  guardian,  for 
damages  for  personal  injury  alleged  to  have  been  received  on  Novem- 
ber 29,  1905,  by  him  as  resulting  from  the  explosion  of  a  valve,  a 
part  of  the  machinery  about  which  he  was  working  in  the  discharge  of 
his  duties  as  employe  of  defendant  (the  appellant),  which  valve  and 
the  machinery  and  pipes  adjacent  thereto  defendant  had  negligently 
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permitted  to  become  old,  worn  and  defective,  so  that  the  same  had  be- 
come unfit  for  use,  and  that  defendant  was  negligent  in  having  failed 
to  properly  inspect  said  machinery.  The  petition  alleged  that  said 
valve,  in  addition  to  being  old,  worn  and  defective,  was  not  constructed 
of  the  proper  material  to  make  it  sufficiently  strong,  and  was  not  a 
proper  valve  for  the  use  to  which  it  was  put,  and  was  therefore  too 
weak  to  bear  the  strain  put  upon  it  in  the  proper  use  thereof,  etc.,  all 
of  which  negligence  caused  or  contributed  to  the  explosion  by  reason 
of  which  the  said  Yeargan  was  severely  scalded  upon  his  face,  head, 
body  and  limbs;  that  his  skull  was  crushed  and  he  was  bruised  and 
mutilated  upon  his  head,  face,  body  and  limbs,  and  sustained  severe  in- 
ternal injuries;  that  by  reason  of  his  said  injuries  he  has  become  de- 
ranged to  such  an  extent  as  to  necessitate  his  conviction  and  confine- 
ment as  a  person  non  compos  mentis;  all  of  which  injuries  are  perma- 
nent and  have  caused  him  to  suffer  great  mental  and  physical  pain, 
and  he  will  be  thus  afflicted  for  the  balance  of  his  life.  That  prior  to 
this  event  be  was  a  strong,  healthy  and  industrious  man  earning  about 
$100  per  month,  which  he  had  a  reasonable  expectation  of  increasing, 
and  that  he  has  been  damaged  in  the  sum  of  $30,000,  for  which  judg- 
ment is  asked. 

Defendant  answered  by  a  general  denial,  pleas  of  contributory  negli- 
gence and  assumed  risk ;  that  the  valve  was  purchased  from  a  reputable 
dealer,  was  of  standard  make  and  such  as  was  generally  used  in  manu- 
facturing plants  and  by  experts  engaged  in  such  business,  and  that  if 
plaintiff  ever  had  any  cause  of  action  against  defendant  it  was  settled, 
compromised  and  adjusted  with  plaintiff  on  December  19,  1905, 
whereby  plaintiff  was  estopped  and  barred  from  maintaining  this  ac- 
tion. 

Plaintiff  filed  a  supplemental  petition  wherein,  besides  a  general  de- 
nial, it  was  pleaded  that  by  reason  of  his  injuries  the  mind  of  Yeargan 
became  unbalanced,  and  at  the  time  of  the  alleged  settlement  he  was 
in  such  a  mental  state  as  to  be  wholly  incapable  of  making  a  valid 
contract,  and  unable  to  understand  any  contract  of  settlement  which 
he  might  have  made,  and  for  this  reason  any  settlement  should  be 
held  void;  that  the  amount  paid  on  the  alleged  settlement  was  $67.75, 
which  amount  plaintiff  tendered  with  legal  interest,  and  prays  that 
the  said  settlement  be  held  for  naught. 

There  was  a  verdict  for  plaintiff  in  the  sum  of  $18,962.88. 

The  eleventh  and  twelfth  assignments  of  error  will  be  considered 
first.  They  complain  of  two  refused  charges,  the  object  of  which  was 
to  have  the  jury  instructed  upon  the  theory  that  if  Yeargan  afterwards 
became  conscious  and  informed  of  the  release,  and  did  not  in  a  reason- 
able time  afterwards  repudiate  or  disaffirm  the  release  executed  by 
him,  that  he  could  not  recover.  The  proposition,  to  wit:  "Where  the 
consideration  of  a  release  is  retained  and  used,  and  there  is  evidence 
that  plaintiff  was  able  to  understand  the  settlement  after  it  was  made, 
and  expressed  his  satisfaction  with  the  same,  it  is  error  to  refuse  to 
submit  to  the  jury  the  question  of  the  ratification  of  the  release,"  is 
strenuously  briefed  by  appellant.  There  is  an  insurmountable  reason 
why  this  issue  could  not  correctly  have  been  submitted,  and  this  is 
that  defendant  had  no  pleading  to  support  it.    We  regard  the  reason- 
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ing  of  the  Supreme  Court  in  Moody  &  Co.  v.  Rowland,  100  Texas, 
370  and  371,  as  intended  to  declare  and  settle  in  this  State  the  neces- 
sity for  such  matter  of  avoidance  to  be  pleaded  in  order  to  make  it  an 
issue.  The  very  question  as  it  arises  here  was  decided  in  Elston  v. 
Jasper,  45  Texas,  409. 

While  on  the  matter  of  refused  charges  we  shall,  for  convenience, 
consider  all  of  them  in  this  connection. 

The  tenth  complains  of  the  refusal  of  the  following  instruction : 
"Now  comes  the  defendant,  and  requests  the  court  to  instruct  the  jury 
as  follows:  That  if  the  plaintiff  had  a  reasonable  perception  or  un- 
derstanding of  the  nature  and  terms  of  the  release  which  he  signed, 
that  he  is  bound  by  it,  as  mere  weakness  of  mind  or  unsoundness 
thereof  to  some  degree  is  not  sufficient  to  set  aside  an  executed  con- 
tract." Appellant's  only  proposition  is  that  the  legal  test  of  a  suffi- 
cient mental  capacity  is,  if  a  person  understands  the  nature  of  the 
business  in  which  he  is  engaged  and  the  effect  of  what  he  is  doing, 
his  acts  are  valid,  and  this  is  true  though  the  mind  of  such  person  may 
be  impaired  by  age  or  disease.  This  proposition  the  trial  court  con- 
curred in  fully,  as  it  gave  a  charge  asked  by  defendant  as  follows:  "If 
the  plaintiff  understood  the  nature  of  the  document  that  he  was  sign- 
ing and  the  effect  of  what  he  was  doing,  his  act  is  valid,  and  this  is 
true  though  his  mind  might  have  been  impaired  by  accident,  disease 
or  otherwise."  The  refused  charge  was  obscure  in  its  terms  by  the 
use  of  the  words  "to  some  degree,"  and  was  apt  to  mislead.  Another 
rule  which  appellee  claims  to  apply  in  this  connection  is  that  the  re- 
fused instruction  was  one  of  four  charges  requested  presenting  by  de- 
fendant the  same  defensive  issue,  and  it  was  sufficient  compliance  for 
the  court  to  give  one  of  them.  (Houston  &  T.  C.  Ry.  v.  Harris,  120 
S.  W.,  503,  and  cases  cited,;  Schow  &  Bro.  v.  McClosky,  102  Texas, 
129.)  We  think,  however,  the  other  reasons  are  sufficient,  and  particu- 
larly we  think  that,  tested  by  appellant's  proposition,  the  criticism  is 
futile,  as  the  court  gave  a  charge  corresponding  to  the  proposition. 

The  thirteenth  complains  of  the  refusal  of  this  charge:  "That  if 
you  believe  from  the  evidence  that  plaintiff  had  worked  for  defendant 
before  and  was  familiar  with  the  conditions  under  which  his  duties 
were  to  be  performed,  and  chose  to  accept  employment  or  to  continue 
in  it,  he  assumed  such  risks  and  dangers  as  were  incident  thereto." 
The  proposition  is  correct.  There  can  be  no  question  that  plaintiff, 
under  the  evidence,  had  assumed  all  risks  that  were  ordinarilv  inci- 
dent  to  his  work.  Two  special  charges  on  this  subject  requested  by 
defendant  were  given,  which  fully  covered  the  subject. 

The  fifteenth  involves  the  refusal  of  this  charge:  "The  master  is 
not  an  insurer  of  the  safety  of  the  tools  and  implements  furnished  the 
servant  in  its  employ;  the  master  is  only  under  the  legal  duty  of  ex- 
ercising ordinary  care  to  furnish  the  servant  such  tools  and  imple- 
ments which  are  reasonably  safe.  Where  the  tools  and  implements  rur- 
nished  the  servant  have  been  purchased  of  reputable  manufacturers 
engaged  in  the  manufacture  of  such  tools  and  implements,  and  the 
same  are  such  as  are  generally  used  by  persons  of  ordinary  care  en- 
gaged in  such  business,  then  the  master  is  not  guilty  of  negligence  in 
furnishing  such  tools  and  implements  to  his  servants,  even  though  the 
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same  should  not  turn  out  to  be  absolutely  safe.  If  you  believe  from 
the  evidence  that  the  valve  which  it  is  claimed  exploded  and  injured 
the  plaintiff  was  purchased  by  defendant  from  reliable  dealers  in  and 
manufacturers  of  such  valves,  and  that  the  same  was  such  as  was  com- 
monly used  by  persons  of  ordinary  care  and  prudence  engaged  in  op- 
erating plants  similar  to  that  of  defendant,  then  defendant  would  not 
be  guilty  of  negligence  in  furnishing  said  valve  to  plaintiff  to  be  used 
by  him,  and  in  such  case  you  will  return  a  verdict  in  favor  of  defend- 
ant, unless  you  should  find  in  favor  of  plaintiff  on  some  other  issue 
submitted  to  you  in  my  charge." 

This  charge  does  not  submit  the  question  of  negligence  to  the  jury, 
and  it  is  capable  of  being  understood  and  construed  as  eliminating  the 
duty  of  inspection.  We  find  that  another  instruction  was  asked  by  de- 
fendant and  given  on  the  same  issue  which  adequately  and  correctly 
submitted  it. 

The  fourteenth  complains  of  the  refusal  of  a  peremptory  instruction 
for  defendant.  The  charge  requested  was  in  general  terms,  and  the 
proposition  which  defendant  briefs  it  on  is  that  the  undisputed  evi- 
dence shows  that  Yeargan,  at  the  time  of  executing  the  release,  was 
possessed  of  sufficient  mental  capacity  to  understand  the  nature,  char- 
acter and  effect  of  the  same.  The  first  assignment  of  error  deals  with 
the  same  proposition,  and  in  addition  the  proposition  that  the  verdict 
was,  in  this  respect,  against  the  great  preponderance  of  the  evidence. 
The  peremptory  charge  asked  did  not  specify  and  show  that  in  asking 
it  defendant  did  so  upon  this  theory.  There  were  other  theories,  so 
far  as  the  trial  court  knew,  which  might  have  been  in  the  mind  of  de- 
fendant's counsel  in  making  the  request;  as,  for  instance,  that  there 
was  no  sufficient  proof  of  negligence  on  the  part  of  defendant,  or  that 
plaintiff  had  assumed  the  risk.  Defendant  asked  charges  submitting 
the  issue  of  mental  capacity  of  plaintiff  at  the  time  of  the  release,  and 
there  is  nothing  to  show  that  defendant  pursued  this  course  after  first 
insisting  on  the  court  giving  a  peremptory  instruction  because  of  the 
failure  of  the  evidence  to  show  want  of  mental  capacity,  and  having 
it  refused.  The  opinion  in  the  case  of  Receivers  Kirby  Lumber  Co.  v. 
Poindexter,  101  Texas,  322,  fits  these  conditions,  and  would  hold  that 
defendant  participated  in  the  error,  if  error  it  was,  of  submitting  the 
issue,  and  can  not  now  assign  error  in  that  respect. 

We  have,  however,  considered  all  the  testimony  bearing  on  the  issue, 
and  are  of  opinion  that  it  is  very  far  from  presenting  a  case  where 
there  is  no  evidence  to  support  a  finding  therein  in  favor  of  plaintiff, 
or  a  case  where  such  finding  is  against  the  great  weight  of  the  evi- 
dence. We  forbear  detailing  and  discussing  the  testimony  on  this  sub- 
ject because  of  its  voluminous  character,  which  would  demand  an  opin- 
ion of  undue  length,  and  still  not  admit  of  a  presentation  of  it  all. 
Therefore,  as  a  conclusion  of  fact,  we  find  as  above  stated. 

The  second  assignment  is  that  the  undisputed  evidence,  or  at  least 
the  overwhelming  weight  and  preponderance  thereof,  shows  that  de- 
fendant was  guilty  of  no  negligence  in  respect  to  the  valve,  on  account 
of  the  explosion  of  which  this  action  is  brought.  The  sole  proposition 
advanced  is  that  "the  fact  that  the  appliance  being  of  an  approved  pat- 
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tern,  and  having  been  bought  from  a  reputable  dealer,  relieved  the  de- 
fendant of  the  duty  of  inspection  in  the  absence  of  some  circumstance 
which  would  put  a  prudent  man  upon  inquiry  at  the  time  of  the  pur- 
chase or  afterwards."  To  this  we  are,  of  course,  confined.  The  propo- 
sition is  unsound  upon  its  face,  for  it  amounts  to  this:  that  the  duty 
of  inspection  does  not  arise  until  something  happens  in  the  use  of  the 
appliance  which  directs  attention  to  its  imperfection,  when  reasonable 
inspection  is  imposed  by  law  at  all  times.  We  have  carefully  consid- 
ered the  evidence  on  this  subject  also,  and  find  as  a  conclusion  there- 
from, in  deference  to  the  verdict,  that  ordinary  care,  in  reference  to 
the  duty  of  inspection,  was  not  performed. 

The  third  assignment  maintains  that  the  undisputed  evidence,  or  if 
not,  then  the  overwhelming  weight  of  the  evidence,  shows  that  the  ex- 
plosion of  the  valve,  and  the  accident  and  injury  to  plaintiff,  were  oc- 
casioned by  his  contributory  negligence.  The  point  upon  the  evidence 
sought  to  be  made  is  succinctly  developed  in  the  "Remarks"  under  this 
assignment,  which  we  copy: 

"From  the  evidence  adduced  in  this  case  it  seems  to  us  that  it  is 
perfectly  apparent  that  Benjamin  P.  Yeargan  was  injured  by  reason 
of  his  own  negligence.  He  was  an  experienced  fireman  when  he  began 
to  work  for  defendant,  and  had  worked  nearly  a  year  there  as  fireman 
before  he  was  hurt.  He  was  instructed  to  drain  off  the  water  and  to 
open  the  equalizer  a  sufficient  length  of  time  for  the  water  to  drain 
off  and  the  pressure  to  become  the  same  in  both  boilers,  before  he 
cracked  or  opened  the  steam  valve.  He  had  properly  performed  these 
duties  before  that  time  and  knew  how  to  do  them  and  the  danger  of 
a  water-hammer  when  the  valve  was  opened  suddenly.  The  undisputed 
evidence  given  by  the  witnesses,  and  all  the  facts  surrounding  the  case, 
show  that  he  opened  the  steam  valve  suddenly,  allowing  too  much 
steam  in,  which  produced  a  water-hammer  that  blew  out  the  valve  and 
injured  said  Yeargan.  There  is  no  evidence  upon  which  to  base  the 
cause  of  the  accident  other  than  to  the  water-hammer,  and  the  water- 
hammer  was  the  result  of  carelessness  in  opening  the  valve  by  Year- 
gan, and  not  due  to  any  negligence  of  defendant.  That  said  Yeargan 
was  guilty  of  negligence  in  the  premises  can  not  be  doubted  by  any  im- 
partial or  unbiased  person  after  a  careful  examination  of  the  evidence 
in  this  case." 

The  same  conditions  exist  in  connection  with  this  assignment  as 
with  the  first  assignment  in  respect  to  defendant's  asking  charges  sub- 
mitting to  the  jury  the  question  of  contributory  negligence.  Kirby 
Lumber  Co.  v.  Poindexter,  supra. 

No  one  was  present  and  saw  the  accident.  What  Yeargan  did  in  the 
operation  of  the  machinery  from  which  the  explosion  occurred  was  as- 
certainable only  from  the  circumstances  and  from  the  opinions  of  ex- 
perts. The  expert  testimony  of  some  of  the  witnesses  was  sufficient 
to  dispel  the  theory  that  Yeargan  had  handled  the  machinery  negli- 
gently or  improperly.  Witnesses  testified,  in  view  of  the  surrounding 
conditions  in  evidence,  that  no  water-hammer  was  produced  or  could 
have  been  produced  on  that  occasion. 

The  fourth  assignment  is  that  the  undisputed  evidence  or  the  great 
weight  thereof  shows,  under  the  same  facts  set  forth  under  the  third 
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assignment,  that  plaintiff  assumed  all  the  risks  and  dangers  of  the 
performance  of  his  duties  at  the  time  he  was  injured,  and  by  reason 
of  said  facts  his  injuries  were  caused  by  one  of  the  risks  usually  inci- 
dent to  his  employment,  he  being  fully  aware  of  the  danger  of  explo- 
sion of  valves  under  such  circumstances,  and  therefore  the  verdict  is 
without  any  evidence  to  sustain  it.  It  certainly  can  not  be  maintained 
as  a  matter  of  law  that  Yeargan  knew  the  defect  which  the  testimony 
showed  to  exist  in  this  part  of  the  machinery.  There  was  evidence 
that  the  defect  was  not  open  and  obvious,  but  could  and  should  have 
been  discovered  by  ordinary  care  in  inspection.  This  duty  rested  on 
defendant,  not  on  plaintiff.  Under  these  circumstances  the  danger 
therefrom  was  not  as  a  matter  of  law  one  which  plaintiff  asumed,  al- 
though he  may  have  been  an  experienced  operator  and  had  worked  for 
a  long  time  with  the  appliance.  Besides,  in  the  remarks  in  the  brief 
under  this  assignment,  the  real  contention  seems  to  be  that  the  undis- 
puted evidence  shows  that  a  water-hammer  was  produced  by  the  care- 
less manner  in  which  he  performed  his  duty;  that  the  water-hammer 
caused  the  explosion;  that  he  fully  understood  how  a  water-hammer 
was  produced  and  the  danger  thereof,  and  had  for  a  year  or  so  been 
doing  daily  the  work  his  duty  called  him  to  perform.  The  fact,  as  we 
have  already  shown,  that  the  jury  could  legitimately  under  the  evi- 
dence have  gone  so  far  as  to  find  that  no  water-hammer  was  produced 
at  all,  seems  to  us  to  effectually  dispose  of  the  assignment. 

The  fifth  is  that  the  undisputed  evidence  shows  that  the  explosion 
was  due  to  hidden  defects  in  the  valve  not  discoverable  by  ordinary 
care,  because,  if  any,  they  were  inside  of  the  metal  and  not  apparent 
from  the  outside,  and  were  in  the  original  manufacture,  and  not  ascer- 
tainable in  the  exercise  of  ordinary  care  by  competent,  prudent  and 
skillful  persons  engaged  in  manufacturing  or  in  inspecting  the  same. 
We  find,  as  a  conclusion  of  fact  deducible  from  testimony,  that  the 
valve  bore  external  evidences  of  imperfections  tending  to  make  it  liable 
to  explode,  which  the  performance  of  the  duty  of  inspection  by  ordi- 
narily careful  inspection  would  have  ascertained.  A  defect  which  or- 
dinary care  in  the  course  of  reasonable  inspection  would  disclose,  is  not 
what  is  meant  by  a  latent  defect.  That  that  valve  had  been  in  use  for 
over  a  year  was  a  part  of  the  evidence.  Defendant  showed  no  attempt 
at  inspection.  One  of  defendant's  witnesses  testified  that  these  objects 
should,  in  his  judgment,  be  inspected  about  every  six  months,  and  the 
witness  was  speaking  of  internal  inspection.  As  to  other  inspection, 
he  stated  it  should  take  place  from  time  to  time. 

The  question  of  excessive  verdict  is  presented  by  the  sixth.  We  find 
it  not  such,  on  the  facts,  as  warrants  our  interposing. 

The  clause  of  the  court's  charge  brought  into  question  by  the  sev- 
enth assignment  did  not  give  undue  prominence  to  plaintiff's  side  of 
the  issue  of  mental  deficiency,  so  that  it  was  calculated  to  mislead  the 
jury. 

The  eighth  and  ninth  are  as  follows :  Eighth.  "The  court  erred  in 
that  part  of  its  charge  wherein  was  submitted  the  issue  as  to  the 
mental  capacity  of  plaintiff,  to  execute  the  release  relied  on  by  defend- 
ant, in  that  said  charge  commented  upon  the  weight  of  the  evidence 
and  was  an  invasion  of  the  province  of  the  jury." 
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Ninth.  "The  court  erred  in  that  part  of  its  charge  complained  of  in 
the  preceding  assignment  of  error,  because  the  same  was  misleading 
and  confusing  to  the  jury,  in  that  the  jury  could  infer  from  the  same 
that  the  court  was  of  the  opinion  that  defendant's  defense  that  plain- 
tiff comprehended  the  nature  and  contents  of  the  release  when  he 
signed  the  same,  was  not  established  by  the  evidence." 

The  first  of  these  is  presented  for  our  consideration  as  a  proposition 
in  itself,  but  it  does  not  indicate  in  what  respect  the  charge  is  claimed 
to  be  on  the  weight  of  evidence.  The  second  is  more  definite.  The 
clause  complained  of  is  identified  as  the  one  referred  to  by  the  seventh 
assignment,  but  it  is  clearly  not  subject  to  the  criticism. 

The  sixteenth  and  seventeenth  assignments  complain  of  the  refusal 
of  a  new  trial  for  newly-discovered  evidence.  The  basis  of  this  part 
of  the  motion  is  the  testimony  given  by  Dr.  Barker  at  the  trial,  as 
follows:  "He  is  suffering  at  this  time  with  advanced  dementia  of  a 
paretic  form  and  his  reasoning  faculties  are  gone  practically."  The 
newly-discovered  testimony  consists  of  opinions  of  Dr.  Graves  and  Dr. 
Moody,  the  latter  having  been  a  leading  witness  for  defendant  on  the 
trial.  According  to  their  affidavits,  referred  to  in  the  motion,  the 
former  states  his  opinion  concerning  general  paresis  or  paretic  de- 
mentia to  be  as  follows:  "From  my  experience  this  disease  is  always 
due  to  syphilis.  I  have  never  seen  a  case  of  this  disease  in  which  I 
considered  traumatism  had  any  causative  influence,  and  I  do  not  be- 
lieve that  traumatism  is  ever  the  cause  of  paresis  or  paretic  dementia." 
The  latter  states  his  opinion  as  to  whether  traumatism  may  cause 
paretic  dementia,  that  "I  have  never  seen  a  case  of  that  disease  which 
was  caused  by  any  kind  of  traumatism,  and  I  do  not  believe  it  is  ever 
so  caused;  it  is  my  opinion  that  in  every  case  of  paretic  dementia 
there  must  be  a  syphilitic  basis,  together  with  a  neuropathic  constitu- 
tion. When  incipient  paretic  dementia  has  already  developed  there  is 
a  possibility  of  the  severity  of  the  symptoms  being  increased  by  trau- 
matism through  its  effects  of  lowering  the  general  vitality  and  nutri- 
tion of  the  patient."  The  other  affidavit  was  of  the  general  manager 
of  defendant  company  certifying  to  Dr.  Moody's  standing  and  experi- 
ence as  an  alienist. 

The  motion  states  that  at  the  time  of  the  trial  none  of  defendant's 
officers,  servants  or  attorneys  were  informed  of  the  causes  of  such  form 
of  dementia,  nor  did  they  know  that  the  same,  in  the  opinion  of  the 
most  skillful  and  scientific  experts  on  insanity  was  never  due  to  trau- 
matism, but  due  to  syphilis — that  they  learned  this  after  the  trial. 

Dr.  Barker  testified  as  aforesaid,  and  he  and  other  professional  men 
gave  it  as  their  opinion  that  the  infirmity  which  Yeargan  exhibited 
was  ascribable  to  the  blow  in  question,  which  was  distinct  that  trauma- 
tism was  the  cause  of  the  form  of  paretic  dementia  which  he  suffered. 
These  witnesses  were  giving  their  opinions  based  on  their  knowledge 
and  experience.  What  was  the  cause  of  plaintiff's  infirmity  was  a 
vital  question.  Under  such  circumstances,  after  Dr.  Barker  had  testi- 
fied as  above,  the  failure  of  appellant  to  make  some  inquiry  of  appel- 
lant and  its  expert  witnesses  on  that  subject  was  not  due  diligence, 
and  if  Dr.  Moody  had  been  asked,  the  testimony  now  sought  to  be 
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used  would  have  been  discovered  then.     Dr.  Moody  was  placed  on  the 
stand  by  defendant  after  Dr.  Barker  had  so  testified. 

Taking  the  affidavit  of  Dr.  Graves,  it  appears  that  he  had  reference 
to  general  paresis,  using  general  paresis  and  paretic  dementia  as  inter- 
changeable terms.  It  does  not  seem  to  be  different  in  the  case  of  Dr. 
Moody's  affidavit.  There  was  no  testimony  that  Yeargan  had  general 
paresis.  Dr.  Barker  designated  his  case  as  "advanced  dementia  of  a 
paretic  form,"  which  does  not  unmistakably  come  within  the  purview 
of  these  affidavits.  In  addition  to  this,  a  number  of  controverting  affi- 
davits were  presented  to  the  trial  judge  to  the  effect  that  traumatism 
is  one  of  the  recognized  causes  of  dementia  such  as  plaintiff  is  suffer- 
ing from — that  Yeargan's  condition  was  due  to  traumatism,  and  there 
was  no  evidence  whatever  of  syphilis  in  his  condition.  There  was  also 
the  affidavit  of  Mrs.  Yeargan  that  he  had  not  been  afflicted  with  syph- 
ilis. 

We  find  a  memorandum  in  the  record  signed  by  the  trial  judge 
which  stated,  "After  the  motion  for  new  trial  was  presented  and  ar- 
gued to  the  court,  and  after  the  court  overruled  said  motion,  defend- 
ant asked  and  was  given  leave  to  file  the  affidavit,  and  it  was  consid- 
ered by  the  court  as  a  part  of  defendant's  motion  for  a  new  trial." 
This  has  evident  reference  to  an  affidavit  by  defendant's  manager  to 
the  effect  that  Dr.  Barker  was  not  a  witness  in  a  former  trial  of  this 
case,  and  that  he  was  the  only  witness  who  ever  defined  or  gave  a  name 
to  the  disease  with  which  plaintiff  is  afflicted,  and  that  he  stated  that 
plaintiff  is  suffering  from  an  advanced  dementia  of  paretic  form. 

This  case,  according  to  the  controverting  affidavits,  was  tried  once 
before  in  April,  1908;  that  in  June  of  same  year  the  cause  was  con- 
tinued, and  in  November  it  was  continued  on  application  of  defend- 
ant; that  at  the  former  trial  Yeargan  was  present  and  his  head  was 
examined  by  defendant's  witnesses,  who  testified  in  the  case,  and  that, 
in  their  opinion,  plaintiff's  condition  was  caused  by  traumatism. 

The  defendant,  therefore,  knew  at  least  as  early  as  April,  1908,  that 
plaintiff  would  undertake  to  show  by  expert  opinions  the  cause  of 
Yeargan's  condition  to  have  been  traumatism.  Certainly  this  would 
suggest  to  any  prudent  mind  the  consultation  of  expert  alienists  on  the 
subject,  and  failure  to  do  this  until  after  the  recent  trial,  which  did 
not  occur  until  in  January,  1909,  was  not  excusable.  No  diligence 
was  observed  in  this  regard,  and  the  excuse  offered  in  the  motion  is 
that  no  amount  of  diligence  on  defendant's  part  could  have  ascertained 
the  fact  because  defendant  and  its  attorneys  were  in  absolute  ignorance 
concerning  the  matter;  and  that  since  the  trial  defendant's  attorneys 
have  accidentally  discovered  the  fact,  and  thereupon  consulted  Dr.  M. 
L.  Graves.  How  the  discovery  came  about  by  an  accident  the  motion 
did  not  explain.  It  was  manifestly  the  testimony  of  Dr.  Barker  which 
afforded  the  occasion  for  any  inquiry  by  defendant  on  the  subject,  and 
it  is  fair  to  presume  that  the  information  received  by  defendant  by  ac- 
cident after  the  trial  came  from  some  medical  expert,  as  it  would  not 
do  to  presume  that  a  layman  would  possess  such  knowledge.  Every- 
thing goes  to  show  the  facility  with  which  defendant  could  have  se- 
cured such  testimony  at  the  trial,  and  that  defendant  would  have  had 
the  same  had  the  testimony  of  Dr.  Barker  been  noted  when  it  was 
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given  and  proper  consideration  attached  to  its  importance  and  prob- 
able effect,  which  was  evident.  We  think  the  motion  was  correctly 
overruled.    The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


B.  B.  Sturgeon  v.  City  of  Paris. 

Decided  December  2,   1909. 

1. — City — Water  Works — Obligation  to  Furnish  Water. 

A  city  owning  public  water  works,  but  forbidden  by  its  charter  to  furnish 
water  to  any  but  its  inhabitants,  is  without  either  duty  or  power  to  furnish 
water  to  one  residing  outside  its  corporate  limits  for  use  on  his  premises 
beyond  same,  though  a  portion  of  his  land  extends  within  the  city  boundary 
and  the  connection  with  the  city  mains  sought  to  be  enforced  by  him  lies  within 
such  limits.    City  of  Paris  v.  Sturgeon,  50  Texas  Civ.  App.,  519,  reaffirmed. 

9. — Same — Charter — Discrimination — Constitutional  Law. 

A  provision  of  a  city  charter  which,  while  forbidding  the  city  as  proprietor 
of  its  water  works  from  furnishing  water  to  others  than  residents  of  the  city, 
excepted  manufacturing  plants  from  this  restriction,  was  not  violative  of  art.  3, 
sec.  52,  of  the  Constitution  forbidding  cities  to  grant  anything  of  value  to  a 
corporation.  Furnishing  water  for  compensation  was  not  such  a  grant  as  was 
there  forbidden.  And  if  it  were  held  to  be  so,  the  exception  only,  and  not  the 
restriction  on  the  general  powers  of  the  city,  would  be  made  void. 

3. — Contract  Terminable  at  WiU. 

The  act  of  a  city  in  connecting  its  water  mains  with  the  premises  of  a  user 
of  city  water  on  his  written  application  by  which  he  agreed  only  to  be  bound 
by  existing  and  future  regulations  for  the  management  of  the  service,  there 
being  no  promise  either  to  furnish  or  to  take  and  pay  for  the  water  for  any 
definite  period,  was  terminable  at  the  will  of  either  party.  No  action  lay  to 
compel  the  city  to  restore  the  connection  which  it  had  discontinued,  where  the 
consumer  was  one  to  whom,  under  the  then  existing  charter,  the  city  was 
neither  bound  nor   permitted   to   furnish   water. 

ON    REHEARING. 

4. — City — Water  Works — Mandatory  Injunction. 

Plaintiff  residing  outside  the  city  but  having  a  small  portion  of  his  land 
within  the  city  limits,  the  city  being  authorized  to  furnish  water  only  to  its 
inhabitants,  could  not  maintain  his  action  for  a  mandatory  injunction  requir- 
ing the  city  to  connect  its  water  mains  with  his  pipes,  for  the  purpose  of  furnish- 
ing water  for  use  on  his  premises  generally,  by  reason  of  the  fact  that  the  small 
strip  within  the  limits  contained  plants  and  shrubbery  needing  water.  To  obtain 
such  remedy  as  to  the  part  within  the  city  he  must  allege  and  prove  that  such 
use  for  watering  flowers,  shrubs,  and  trees  was  proper  under  the  city  regula- 
tions.   The  court  could  not  assume  that  it  was  in  the  absence  of  such  showing. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  Ben  H.  Denton. 

For  rulings  on  former  appeal,  see  City  of  Paris  v.  Sturgeon,  30 
Texas  Civ.  App.,  519. 

J.  0.  Dudley,  for  appellant. — City  bound  by  its  contract  under 
former  charter.  City  of  Paris  v.  Sturgeon,  50  Texas  Civ.  App.,  519; 
San  Antonio  v.  Lewis,  9  Texas,  70;  Rogers  v.  City  of  Wicliff,  94  S. 
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W.,  24 ;  Dyer  v.  City  of  Newport,  94  S.  W.,  25 ;  City  of  Henderson  v. 
Young,  83  S.  W.,-583;  Railway  Co.  v.  Brownsville,  45  Texaa,  39-96; 
City  of  Burlington  v.  Street  Ry.  Co.,  49  Iowa,  144;  City  of  Cleburne 
v.  Water  Co.,  14  Texas  Civ.  App.,  229 ;  Galveston  v.  Loonie,  54  Texas, 
525;  Indianola  v.  Railway  Co.,  56  Texas,  601;  Mayor  of  Houston  v. 
Railway  Co.,  84  Texas,  590-95;  City  of  Cleburne  v.  Water  Co.,  13 
Texas  Civ.  App.,  191;  28  Cyc,  950,  title  Water  Supply,  and  authori- 
ties cited  in  notes  32  and  33. 

The  city,  in  furnishing  water,  is  exercising  not  governmental  but 
business  powers.  Art.  3,  sec.  52,  Constitution  of  Texas;  The  Century 
Dictionary,  vol.  8,  "Utility;"  Rogers  v.  City  of  Wicliff,  supra;  City  of 
Henderson  v.  Young,  supra;  Dyer  v.  City  of  Newport,  supra. 

Edgar  Wright,  for  appellee. — The  contract  was  at  will,  and  could 
be  rescinded  by  either  party.  McCready  v.  Virginia,  94  TJ.  S.,  391; 
City  of  Paris  v.  Sturgeon,  110  S.  W.,  459;  Wood  v.  Victoria,  18  Texas 
Civ.  App.,  573;  Bradshaw  v.  Terrell  Foundry  &  Machine  Co.,  104  S. 
W.,  509;  Coffee  Co.  v.  Guenther,  80  S.  W.,  1170;  East  Line  R.  R.  v. 
Scott,  72  Texas,  70;  Texas  Midland  R.  R.  Co.  v.  Morris,  29  Texas 
Civ.  App.,  491;  City  of  Marshall  v.  Allen,  115  S.  W.,  849;  Art.  1,  sec. 
17  of  the  Constitution ;  Storrie  v.  Houston  City  St.  Rv.  Co.,  46  S.  W., 
796,  92  Texas,  129;  San  Antonio  Traction  Co.  v.  Altgelt,  81  S.  W., 
106,  200  U.  S.,  304 ;  Sioux  City  St.  Ry.  v.  Sioux  City,  138  U.  S.,  98. 

The  sale  of  water  to  manufacturing  companies  was  not  prohibited 
by  the  Constitution,  and  if  it  was,  only  the  exception  was  made  void. 
Cincinnati  v.  Dexter,  55  Ohio  State,  93;  Cooley  on  Const.  Lim.  (6th 
ed.),  209,  220,  211;  Cooley  on  Const.  Lim.  (6th  ed.),  196  and  197; 
Queen  Ins.  Co.  v.  State,  86  Texas,  250. 

LEVY,  Associate  Justice. — Appellant  sought  to  compel  appellee, 
by  mandatory  injunction,  to  restore  the  pipes  and  the  connection  with 
its  water-main  and  to  furnish  him  water  therefrom  for  use  on  his 
premises  within  the  corporate  limits  of  the  city.  The  trial  was  to  the 
court  without  a  jury,  and  a  judgment  was  entered  against  appellant 
denying  the  injunction.  By  his  petition  the  appellant  claims  that  in 
September,  1908,  the  City  of  Paris,  a  municipal  corporation  duly  in- 
corporated and  acting  as  such  by  authority  of  special  Act  of  the 
legislature  of  1905,  and  incorporated  and  acting  as  such  prior  thereto 
by  authority  of  special  Act  of  the  Legislature  of  1889,  and  specially 
authorized  by  each  of  the  special  Acts  to  provide,  own  and  maintain 
a  system  of  public  waterworks,  which  it  did,  illegally  and  wrongfully 
disconnected  and  discontinued  its  water  with  his  premises  situated  in 
the  city  limits,  which  was  previously  connected  by  appellee  to  appel- 
lant's premises,  and  which  was  used  by  appellant  on  his  premises  and 
for  use  of  himself  and  family,  and  refused  to  let  him  have  any  water 
at  all  from  its  main.  By  proper  allegations  appellant  claims  the  right, 
and  as  entitled  to  the  use  of  the  city  water,  and  to  compel  the  city  to 
grant  the  use  of  the  water  to  him,  upon  (1)  a  legal  and  binding  con- 
tract with  the  city  to  sell  and  furnish  him  water  on  his  premises  so 
long  as  he  desired  to  use  the  water  and  paid  for  the  same,  made  on 
October  12,  1904,  he  having  at  all  times  fully  complied  with  the  con- 
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tract,  the  city  having  power  to  make  the  contract  under  its  charter  of 
1889  then  in  force;  (2)  independent  of  contract,  as  a  citizen  and  resi- 
dent q£  the  city  owning  premises  within  the  corporate  limits  and  resid- 
ing thereupon  with  his  family;  (3)  as  an  owner  of  property  within  the 
corporate  limits  to  the  extent  of  the  property  within  the  corporate 
limits,  whether  he  was  an  inhabitant  of  the  city  or  not.  Appellee,  in 
answer,  at  length  denied  any  contract  with  appellant  to  furnish  him 
water  so  long  as  he  desired  and  paid  for  same,  but  claimed  that,  if 
the  agreement  it  made  with  appellant,  which  was  set  out  and  relied  on 
by  him,  was  a  contract,  it  was  only  a  contract  at  will,  and  could  be 
rescinded  by  either  party  at  any  time,  and  that  it  was  rescinded  by 
appellee  after  due  notice  to  appellant  prior  to  the  time  the  premises 
were  disconnected;  that  the  charter  provision  of  the  city  of  1889  re- 
stricted the  use  of  the  waterworks  to  "inhabitants"  of  the  city,  and 
that  appellant  was  never  an  inhabitant  of  the  city,  and  that  his  prem- 
ises and  his  residence  thereon  were  adjoining  and  outside  the  corpo- 
rate limits  of  the  city,  except  five  feet  east  of  his  west  boundary  line, 
which  was  within  the  corporate  limits;  and  that  section  252  of  the 
charter  of  1905,  set  out,  specially  denied  the  ciiy  the  right  or  power 
to  sell  the  use  of  the  water  to  any  person  living  beyond  the  limits  of 
the  corporation. 

The  findings  of  fact  by  the  court  appear  in  the  record,  and  the  same 
are  supported  by  the  testimony,  and  we  here  adopt  the  same.  The 
findings  substantially  show  that  appellant  is  not  and  never  has  been  a 
citizen,  resident  or  inhabitant  of  the  City  of  Paris,  but  lives  beyond 
its  limits,  and  owns,  and  has  continuously  before  and  since  October  12, 
1904,  resided  with  his  family  upon  and  occupied  as  a  homestead  a 
tract  of  land  of  about  three  acres  in  the  G.  W.  Cox  headright  in  La- 
mar County,  which  tract  lies  east  of  and  adjoins  the  City  of  Paris. 
The  tract  fronts  south  on  Lamar  and  west  on  Pacific  avenues,  and  has 
improvements  on  it  consisting  of  a  dwelling,  barn,  horse  lot,  chicken 
lot,  flowers,  trees  and  shrubbery.  That  a  strip  of  the  premises  five 
feet  in  width,  fronting  south  on  Lamar  and  extending  north  500  feet 
with  the  east  boundary  line  of  Pacific  avenue,  is  within  the  corporate 
limits  of  the  City  of  Paris,  and  that  the  east  boundary  line  of  the  cor- 
porate limits  is  five  feet  east  of  the  west  boundary  line  of  appellant's 
premises;  that  this  strip  includes  a  portion  of  appellant's  yard  and 
chicken  lot,  and  has  on  it  a  few  shrubs  and  trees,  but  there  is  no  house, 
dwelling  or  other  structure  on  it,  and  this  strip  is  the  only  portion  of 
his  premises  within  the  corporate  limits,  and  that  the  extreme  west 
edge  of  his  house  is  twenty-seven  feet  east  of  the  east  boundary  line 
of  the  corporate  limits  of  the  city,  and  that  no  part  of  the  house  is 
within  the  corporate  limits.  The  City  of  Paris  is  a  municipal  corpora- 
tion situated  in  Lamar  County,  Texas,  and  incorporated  by  special 
Act  of  the  Twenty-ninth  Legislature,  which  contains,  among  other 
things,  section  252,  which  provides:  "The  city  council  shall  not  have 
the  right  or  power  to  grant,  extend  or  sell  the  use,  enjoyment  or  bene- 
fit of  any  public  utilities  established,  owned  or  operated  by  the  City  of 
Paris  to  any  person  living  beyond  the  limits  of  the  corporation  of  the 
City  of  Paris,  provided  that  manufacturing  plants  are  not  included  in 
the  provisions  of  this  section/'     That  on  the  12th  of  October,  1904, 
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the  City  of  Paris  was  a  municipal  corporation  duly  incorporated  by 
virtue  of  Special  Act  of  the  Legislature  of  1889,  and  that  among  other 
things  section  24  of  said  Act  provides:  "Also  the  city  council  may 
provide,  own  and  maintain  waterworks  for  the  use  of  the  city  and 
inhabitants;"  that  on  the  12th  of  October,  1904,  the  City  of  Paris 
owned,  maintained  and  operated  a  system  of  waterworks,  and  still 
owns,  maintains  and  operates  the  same.  On  the  12th  of  October,  1904, 
appellant  made  in  writing  an  application  to  the  City  of  Paris,  upon  its 
regular  blank  form  for  such  purposes,  for  the  introduction  of  water 
into  his  premises,  agreeing  in  the  application  to  be  governed  by  all 
existing  rules  and  regulations,  or  any  that  may  be  established  from 
time  to  time  for  the  management  of  the  same.  This  application  was 
approved  by  the  superintendent  of  appellee,  who  had  full  power  to 
make  and  annul  contracts  for  the  supply  of  water,  on  October  21, 
1904,  and  service  connection  made  by  appellee  on  the  portion  of  appel- 
lant's premises  within  the  corporate  limits;  and  this  was  the  only 
agreement  appellee  had  with  appellant.  Appellant,  at  his  own  cost, 
caused  pipes  to  be  laid  on  his  premises,  and  connected  his  house,  yard 
and  lot  with  service,  and  placed  fixtures  in  his  house,  bath-room  and 
kitchen,  and  has  been  using  city  water,  and  paying  therefor  the  usual 
rental,  continuously  since  the  connection  was  made  until  September 
20,  1908,  when  appellee,  after  notice  to  appellant,  disconnected  same. 

After  stating  ike  case. — It  is  the  contention  of  appellant  by  his  first 
assignment  of  error,  that  to  the  extent  of  the  premises  owned  by  him 
as  situated  within  the  corporate  limits  of  the  City  of  Paris  he  is  en- 
titled, as  a  matter  of  right,  to  the  use  of  the  city  water  upon  paving 
for  it,  as  he  did,  and  upon  complying  with  all  reasonable  regulations, 
which  he  did,  whether  he  be  an  inhabitant  of  the  City  of  Paris  or  not. 

In  view  of  the  finding  of  fact  by  the  trial  court,  and  which  is  not 
complained  of,  and  which  finding  we  think  fully  supported  by  the  evi- 
dence, that  appellant  is  not  and  has  never  been  a  citizen,  resident  or 
inhabitant  of  the  City  of  Paris,  but  now  lives  beyond  and  outside  of 
its  corporate  limits  with  his  family,  and  has  continuously  lived  and 
resided  outside  of  the  corporate  limits  of  the  city  since  October  12, 
1904,  we  are  of  the  opinion  that  the  assignment  should  be  overruled. 
Appellant  concedes  the  established  rule  of  law  to  be  that  a  municipal 
corporation  is  restricted  and  limited  to  the  power  and  authority  capa- 
ble of  being  legally  exercised  under  its  charter,  and  can  not  legally 
exercise  power  which  is  expressly  denied.  It  is  expressly  provided  by 
section  252  of  the  city  charter  of  1905  that  "The  city  council  shall  not 
have  the  right  or  power  to  grant,  extend  or  sell  the  use,  enjoyment 
and  benefit  of  any  public  utilities  established,  owned  or  operated  by 
the  City  of  Paris  to  any  person  living  beyond  the  limits  of  the  corpo- 
ration of  the  City  of  Paris."  It  is  evident  from  this  provision  of  the 
charter  that  the  proper  exercise  of  the  power  of  the  city  to  extend  and 
grant  the  benefit  and  use  of  its  water  service  to  an  individual  is  not 
dependent  upon  the  proof  of  the  fact  that  the  individual  owns  prop- 
erty situated  within  the  corporate  limits  of  the  city,  but  upon  the 
proof  of  the  fact  that  the  individual  seeking  the  water  service  is  him- 
self an  inhabitant  of  or  lives  within  the  city  limits.     Hence,  by  the 
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terms  of  the  charter  the  individual  seeking  water  service,  in  order  to 
establish  a  legal  right  to  compel  the  city  to  furnish  and  sell,  for  his 
use,  water  on  premises  within  the  corporate  limits,  must  prove  that 
he  is  an  inhabitant  of  or  lives  within  the  corporate  limits.  The  owner- 
ship of  land  within  the  city  limits,  where  the  owner  at  the  time  is  a 
non-inhabitant  and  does  not  live  within  the  city  limits,  does  not  estab- 
lish the  right  or  privilege  of  'the  individual  to,  nor  the  power  of  the 
city  to  grant  the  use  of,  water  and  water  service ;  indeed,  the  provision 
of  the  charter  expressly  denies  any  power  or  authority  to  the  city  or 
its  authorities  to  grant  or  extend  the  use  of  its  water  and  water  service 
for  any  purpose  to  a  person  living  beyond  the  city  limits,  and  in  legal 
consequence  has  the  force  and  effect  to  deny  any  right  to  the  indi- 
vidual living  beyond  the  corporate  limits.  The  right  of  the  water 
service  to  the  individual  is  thus  by  the  charter  a  privilege  of  special 
citizenship,  or  inhabitancy,  or  living  within  the  city  limits.  It  clearly 
follows  in  this  case,  we  think,  that  appellant  could  not  predicate  any 
legal  right  to  compel  the  city  by  mandatory  injunction  to  furnish  and 
sell  the  use  to  him  of  water  from  its  waterworks  upon  the  ground 
alone  of  being  the  owner  of  the  specific  property  within  the  corporate 
limits,  he  at  the  time  not  living  within  the  corporate  limits  of  the 
city.  Citv  of  Paris  v.  Sturgeon,  on  former  appeal,  50  Texas  Civ.  App., 
519,  llO^S.  W.,  459. 

But  appellant  contends  in  the  second  assignment  of  error  that  sec- 
tion 252  of  the  charter  of  1905  is  contrary  to  section  52,  article  3,  of 
the  Constitution  of  Texas,  because  it  discriminates  in  aid  of  manufac- 
turing corporations.  The  section  of  the  charter  has  the  following 
proviso:  "Provided  that  manufacturing  plants  are  not  included  in 
the  provisions  of  this  section."  We  are  of  the  opinion  that  conferring 
the  right  and  authority  to  the  city  to  sell  its  water  and  water  service 
to  a  manufacturing  plant  located  beyond  its  boundaries  is  not  a  grant 
of  a  thing  of  value  to  such  corporation  as  inhibited  by  the  Constitu- 
tion. Even  if  it  should  be  held,  which  we  do  not  so  think,  that  the 
portion  of  the  section  excepting  manufacturing  plants  is  prohibited  by 
the  Constitution,  the  portion  of  the  section  which  remains,  and  which 
is  applicable  to  appellant,  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  legislative  intent,  and  must  be  sus- 
tained. Cooley  on  Const.  Lim.  (3d  ed.),  sees.  177-8;  Queen  Ins.  Co. 
v.  State,  86  Texas,  250,  24  S.  W.,  397,  22  L.  B.  A.,  483. 

The  appellant  by  his  third  assignment  contends  that  the  court  erred 
in  the  following  conclusion  of  law:  "That  on  the  20th  day  of  Octo- 
ber and  September,  1908,  and  since  March  5,  1905,  the  City  of  Paris 
was  being  operated  under  a  special  Act  of  the  Twenty-ninth  Legisla- 
ture, and  that  said  charter  expressly  prohibited  the  City  of  Paris  from 
selling  the  use  or  enjoyment  of  any  public  utility  established,  owned 
or  operated  by  the  city,  to  any  persons  living  beyond  the  limits  of  the 
corporation,  and  that  even  if  on  the  12th  of  October,  1904,  the  char- 
ter of  the  City  of  Paris  had  authorized  the  City  of  Paris  to  sell  water 
to  plaintiff,  and  a  valid  contract  had  been  entered  into  between  plain- 
tiff and  defendant,  that  by  reason  of  section  1,  article  17  of  the  Con- 
stitution, there  could  be  no  ves.ted  right  of  such  contract  to  plaintiff, 
and  the  subsequent  passage  of  the  Act  of  Twenty-ninth  Legislature 


1909.]  Stuhgeon  v.  City  op  Paris.  107 

granting  the  City  of  Paris  a  new  charter  and  expressly  prohibiting  the 
city  from  selling  the  use  and  enjoyment  of  its  public  utilities  to  per- 
sons not  living  within  its  limits,  would  authorize  the  City  of  Paris  to 
rescind  same." 

Assuming  that  the  city  or  its  representatives  had  the  power  to  make 
the  agreement  or  contract,  as  plead  and  shown  by  appellant,  to  fur- 
nish him  water,  yet  it  must  be  held  in  this  case,  we  think,  that  it 
conclusively  appears  from  the  pleading  and  findings  of  fact  by  the 
court  that  the  agreement  or  contract,  under  the  most  favorable  con- 
struction to  appellant,  was  a  contract  at  will  and  determinable  by 
either  party  at  any  time.  The  petition  does  not  aver  that  the  city 
ever  contracted  to  furnish  appellant  water  and  water  service  for  any 
definite  period  of  time,  but  affirmatively  alleges  "that  under  and  by 
the  said  contract,  permit  and  agreement,  as  herein  set  out,  this  defend- 
ant agreed  to  furnish  this  plaintiff  water,  so  long  as  he  paid  for  same, 
as  its  other  customers."  The  evidence  as  to  a  contract  is  found  in  the 
findings  of  the  trial  court  and  rests  upon  the  following  application  to 
the  city  for  water  signed  by  the  appellant,  and  which  the  court  finds 
"constitutes  the  only  agreement  plaintiff  had  with  the  defendant."  The 
application  reads: 

"Paris  Waterworks. 
"Application  for  Water  Connection. 

"Paris,  Texas,  October  12,  1904. 

lcl  hereby  make  application  for  the  introduction  of  water  into  the 

premises  of  B.  B.  Sturgeon,  No. Pacific  avenue,  for  the  following 

purposes,  and  agree  to  be  governed  by  all  existing  rules  and  regulations 
or  any  that  may  be  established  from  time  to  time  for  the  management 
of  same." 

This  finding  is  supported  by  the  evidence,  because  appellant  in  his 
evidence  states  the  agreement  and  circumstances  under  which  he  con- 
nected his  premises  with  the  city  water,  as,  "Well,  I  applied,  as  my 
recollection  serves  me,  and  I  think  I  am  almost  positive  of  it,  to  Mr. 
Hill,  the  mayor  of  Paris  at  that  time,  and  possibly  talked  with  the 
waterworks  man — I  think  it  was  quite  likely  Jeff  Terrell — and  told 
him  I  wanted  water.  I  think  that  was  some  time  in  October,  1904, 
that  I  wanted  to  do  that  which  was  necessary  to  get  water  connec- 
tions. I  don't  Temember  all  that  was  said,  except  Mr.  Hill  said  he 
would  have  the  connections  made,  and  I  was  granted  water  connec- 
tions by  the  city  superintendent."  On  cross-examination  he  said,  "I 
signed  "the  application,"  meaning  the  application  above  set  out.  We 
mnst  take  the  contract  as  alleged  in  the  petition  to  be  the  contract  on 
which  appellant  must  predicate  his  rights,  if  any  at  all;  and  looking 
to  that,  in  connection  with  the  testimony,  there  can  be  no  doubt  that 
the  term  of  water  service  was  indefinite  and  depended  upon  appel- 
lant's own  will.  The  evidence  does  not  bear  out  the  stipulation  "so 
long  as  he  paid  for  same."  By  the  contract  appellant  was  not  bound 
to  take  nor  the  city  to  furnish  the  water  for  any  length  of  time,  and 
appellant  could  have  stopped  taking  the  water  the  next  day  or  the  next 
week  if  he  had  chosen  to  do  so,  without  causing  a  breach  of  the  agree- 
ment.    It  is   laid  down  as  a  rule  of  contract  that  when  the  time  or 
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period  of  the  performance  is  left  to  the  discretion  of  either  party,  or 
is  indefinite  or  determinable  by  either  party,  that  either  may  put  an 
end  to  it  at  will,  and  do  so  without  cause.  Bradshaw  v.  Terrell 
Foundry  Co.,  104  S.  W.,  509 ;  East  Line  &  R.  R.  R.  Co.  v.  Scott.  72 
Texas,  70,  13  Am.  St.  Rep.,  758,  10  S.  W.,  99;  Steinwender  S.  Coffee 
Co.  v.  Guenther  Gro.  Co.,  80  S.  W.,  1170;  Echols  v.  New  Orleans,  J. 
&  G.  N.  R.  Co.,  52  Miss.,  610.  Appellant,  being  a  non-inhabitant  of 
the  city,  could  not  properly  rest  any  legal  contention  that,  by  reason  of 
the  agreement  to  furnish  him  water  service,  there  was  a  continuing 
legal  duty  on  the  part  of  the  city  to  furnish  him  the  water  as  long  as 
he  paid  for  the  same.  It  was  conclusively  shown  in  the  case  that  ap- 
pellee rescinded  the  agreement,  as  it  had  the  legal  right  to  do,  and 
upon  due  notice  to  appellant  before  disconnecting  the  water  connec- 
tion. It  therefore  follows  that  appellant  could  not  predicate  any  legal 
right  upon  the  contract,  as  plead  and  proved,  to  compel  the  city  by 
injunction  to  continue  to  furnish  him  water,  and  that  this  ruling  is 
decisive  of  any  contention  of  contractual  right  to  appellant  arising  in 
the  case.  This  ruling  further  renders  it  unnecessary  to  pass  upon  the 
several  propositions  under  the  assignment.  The  judgment  was  ordered 
affirmed. 

OK  REHEARING. 

That  portion  of  the  original  opinion  reading,  "The  ownership  of 
land  within  the  city  limits,  where  the  owner  at  the  time  is  a  non- 
inhabitant  and  does  not  live  within  the  citv  limits,  does  not  establish 
the  right  or  privilege  of  the  individual  to,  nor  the  power  of  the  city 
to  grant  the  use  of,  water  and  water  service,"  appears  to  the  writer  as 
calculated  and  likely  to  cause  misapprehension  of  the  extent  of  the 
ruling  intended  by  the  court  in  this  respect.  It  is  deemed  proper  to 
say  that  the  opinion  in  this  respect  should  be  referred  to  the  particu- 
lar facts  and  pleading  of  the  case.  It  was  meant  to  rule,  and  we  ad- 
here to  the  ruling,  that  the  appellant  has  not  shown  himself  entitled 
to  the  relief  sought,  because  it  appeared  in  the  case  that  he  resided  and 
his  resident  property  was  located  outside  of  the  city  limits;  and  that 
the  use  of  the  water  would  have  been  outside  of  the  city  limits;  and 
that  as  to  the  strip  of  land  owned  by  him  within  the  city  limits,  he 
had  not  shown  such  occupancy  or  use  of  or  about  the  same,  or  con- 
tractual right  to,  or  legal  duty  owing  thereto  by  the  city  for  the  par- 
ticular kind  of  water  service,  to  predicate  mandatory  injunction  to 
compel  the  water  service  sought. 

Appellant  insists  in  his  motion*  that  he  has  shown  such  a  case  as 
would  entitle  him  to  the  injunction  against  the  city,  upon  showing 
that  he  used  the  city  water  for  the  purpose  of  watering  his  flowers, 
shrubs  and  trees  situated  on  that  part  of  his  premises  within  the  city 
limits.  The  findings  of  the  court  were  that  appellant  resided  outside 
and  all  his  premises  were  outside  of  the  city  limits,  and  that  he  used 
the  water  outside  of  the  city  limits,  except  that  a  strip  of  the  land 
five  feet  in  width  by  its  length  was  inside, the  city  limits,  and  on  this 
strip  there  were  a  few  flowers,  shrubs  and  trees  that  were  watered  by 
him  out  of  the  city's  water.  It  could  not  from  the  petition  and  proof 
be  reasonably  said,  we  think,  that  appellant  was  seeking  to  enforce 
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this  particular  kind  of  water  service,  but  was  seeking  to  compel  a  gen- 
eral water  service  to  him  on  all  his  premises  described  in  the  petition. 
The  burden  was  upon  appellant  to  clearly  and  affirmatively  show  a 
legal  right  to  him  in  the  relief  sought;  and  under  the  pleading  and 
proof  it  must  be  held,  we  think,  that  he  has  not  so  done.  That  he 
could  predicate  no  right  to  the  water  service  upon  contract  with  the 
city  is  determined  and  adhered  to  in  the  main  opinion.  The  mere 
proof  that  he  was  using  water  in  watering  flowers,  etc.,  in  the  city 
limits,  and  that  the  city  had  abundance  of  water,  would  not  of  itself 
be  sufficient,  we  think,  to  give  the  right  to  the  relief  sought  in  this 
case.  In  the  absence  of  allegation  and  proof,  as  in  this  case,  that  the 
city  was  under  obligation  or  owed  some  legal  duty  to  appellant  to 
furnish  him  water  to  water  his  flowers,  shrubs  and  trees  within  the 
city  limits,  and  that  the  regulations  by  the  city  of  its  water  service 
and  supply  to  the  individual  permitted  and  authorized  the  use  of  city 
water  ior  such  particular  purposes  named,  the  court  would  not  be  au- 
thorized, we  think,  to  compel  the  city  to  furnish  appellant  water  for 
the  particular  purposes  named.  Cities  in  their  general  power  to  con- 
trol and  conserve  the  water  supply  for  the  common  benefit  of  their 
inhabitants  have  the  right  to  dictate  as  to  the  amount  of  water  to  be 
supplied  to  the  given  consumer,  for  what  purposes,  and  the  manner  in 
which  it  is  to  be  used.  If  it  should  be  held  that  appellant  has  alleged 
an  obligation  to  furnish  the  water,  it  is  plain  that  he  has  neither  al- 
leged nor  proved,  in  order  to  further  predicate  any  right  to  compel  the 
city  to  furnish  him  water,  that  the  watering  of  flowers,  shrubs  and 
trees  was  such  use  of  the  water  as  was  authorized  and  permitted  by 
the  water  regulations  of  the  city;  and  the  court  would  not  be  author- 
ized to  assume,  we  think,  that  the  particular  use*  of  the  water  in 
watering  flowers,  shrubs  and  trees  is  a  proper  use  of  the  city  water 
and  authorized  by  the  city. 

The  motion  in  all  things  was  ordered  overruled. 

Affirmed. 

Writ  of  error  refused. 


Texarkana  Gas  &  Electric  Company  v.  City  of  Texarkana. 

Decided  December  2,  1909. 

1. — City — Police  Power — Grant  of  Franchise. 

While  a  city  can  not  surrender  that  portion  of  its  police  power  essential 
to  the  promotion  of  general  welfare,  it  may  bind  itself  by  contract  granting  rights 
to  public  service  corporations  to  make  use  of  its  streets  and  alleys,  not  amounting 
to  nuisance.  Such  grant,  on  valuable  consideration,  accepted  and  acted  on  by 
a  grantee  observing  its  terms,  confers  a  vested  right  on  the  latter  which  can  not 
be  impaired  by  the  city  imposing  additional  and  more  onerous  terms. 

2. — 8ame — Electric  Company — Tax  on  Poles. 

A  city  which  had  granted  to  an  electric  light  company  the  right  to  erect 
poles  in  streets  and  alleys,  which  the  latter  had  accepted,  erecting  its  plant 
and  furnishing  free  lights  in  the  city  public  buildings  in  accordance  with  the 
conditions  on  which  such  franchise  was  granted,  could  not  be  required  by 
ordinance,  as  a  further  condition,  to  pay  to  the  city  the  sum  of  50  cents  annually 
for  each  pole  ?o  maintained.  It  acquired  a  vested  right  to  maintain  such  poles 
on  the  conditions  prescribed  by  its  original  contract. 
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Appeal  from  the  County  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  Joe  Hughes. 

Glass,  Estes,  King  &  Burford,  for  appellant. — The  city  had  no  au- 
thority by  law  to  impose  such  a  tax  or  license  fee.  City  of  Paris  v. 
Sturgeon,  50  Texas  Civ.  App.,  519;  Pye  v.  Peterson,  45  Texas,  312; 
Davis  v.  Burney,  58  Texas,  364;  Hoefling  v.  San  Antonio,  85  Texas, 
228;  Bartlett  v.  Denison,  145  U.  S.  (L.  ed.  36),  p.  65£;  Hat  Springs 
Elec.  Light  Co.  v.  Hot  Springs,  67  S.  W.,  761. 

The  company  had  a  vested  right  to  maintain  its  poles  on  the  terms 
originally  granted  it.  Mayor  v.  Houston,  83  Texas,  555;  Thomas  v. 
Baker,  90  Texas,  167;  Jumbo  Cattle  Co.  v.  Bacon,  79  Texas,  12; 
Citv  of  Detroit  v.  Detroit  Citizens'  St.  By.  Co.,  184  II.  S.  (46  L. 
ed.),  607;  City  Bailway  Co.  v.  Citizens'  St  By.  Co.,  166  U.  S.  (41 
L.  ed.),  1114. 

Rodgers  &  Dorough  and  F.  M.  Ball,  for  appellee. — The  fact  that  the 
assessment  under  .  the  police  power  resulted  •  in  producing  revenue, 
which  is  to  be  paid  into  the  treasury  for  the  use  of  the  Street  and 
Bridge  Fund,  does  not  deprive  the  assessment  of  the  character  of  a 
police  regulation.  Brown  v.  City  of  Galveston,  97  Texas,  1;  City  of 
St.  Louis  v.  Western  U.  Tel.  Co.,  148  U.  S.,  93;  Postal  Tel.  Co.  v. 
City  of  Baltimore,  156  U.  S.,  211. 

HODGES,  Associate  Justice. — The  appellant  is  a  private  corpo- 
ration ;  is  now  and  has  been  for  many  years  engaged  in  the  business  of 
operating  an  electric  street-car  system  and  an  electric  light  plant  in 
the  city  of  Texarkana,  Texas,  for  the  purpose  of  furnishing  to  the 
residents  of  said  city  street-car  service  and  electric  lights.  In  carry- 
ing on  its  business  it  has  erected  and  uses  poles  and  wires  placed  and 
strung  in  the  manner  usually  adopted  in  such  cases.  In  the  early 
part  of  1907  the  city  of  Texarkana  procured  from  the  Legislature  a 
special  charter.  Prior  to  that  time  and  since  1874  it  had  existed  as  a 
municipality  incorporated  under  the  general  laws  of  the  State.  On 
February  10,  1908,  the  city  adopted  an  ordinance  entitled,  "An  ordi- 
nance to  regulate  the  placing  of  poles  and  stringing  of  wires  thereon 
along,  over  and  through  the  streets  and  alleys  and  other  public  high- 
ways of  the  city  of  Texarkana,  Texas;  providing  for  a  license  and  a 
license  fee  upon  every  such  pole,  and  providing  for  the  collection  of 
the  same."  It  is  then  ordained,  first,  "That  any  such  person,  firm, 
corporation  or  association  owning,  operating  or  conducting  any  of  the 
following  public  service,  business  or  engagements  to  or  with  the  gen- 
eral public  or  offering  to  do  so  for  public  hire  within  the  corporate 
limits  of  the  said  city  or  partially  within  and  partially  without  the 
corporate  limits  of  the  said  city,  viz:  Telegraph  business,  telephone 
business,  or  telegraph  and  telephone  business,  or  electric  light  or  elec- 
tric street  railway,  or  either  or  both,  or  any  other  business  where 
electric  wires  are  used  and  suspended  on  poles  over,  along  or  across 
any  of  the  public  streets,  alleys  or  highways,  within  the  said  city,  shall 
be*  and  each  is  hereby  required  to  pay  to  the  said  city  for  the  use  and 
benefit  of  the  street  and  bridge  fund*  a  license  fee  of  fifty  (50c)  cent* 
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for  each  and  ever}'  pole  that  is  or  may  be  owned  by  any  9uch  person, 
firm,  corporation  or  association  and  occupying  any  street,  alley  or  pub- 
lic highway  or  standing  and  erected  thereon,  and  upon  every  said  pole 
an  annual  license  and  license  fee  is  here  levied  and  assessed  for  the 
year  1908  and  for  each  succeeding  year  thereafter."  Then  follow  pro- 
visions intended  as  regulations  governing  the  location  of  the  poles 
upon  the  streets  and  alleys,  their  size  and  position,  distance  and  height, 
and  other  details  generally  imposed  by  cities,  and  which  it  is  not  nec- 
essary to  mention  here  more  fully.  The  second  subdivision  is  as  fol- 
lows: "That  each  and  every  person,  firm,  corporation  or  association, 
using  wires  and  poles  in  the  streets,  alleys  or  highways,  as  aforesaid, 
shall  annually  before  the  20th  day  of  February  of  each  year,  file  with 
the  city  council  a  certificate  which  shall  be  duly  sworn  to,  correctly 
stating  the  number  of  poles  owned  by  him  or  them  within  the  said 
city,  and  it  shall  thereupon  be  the  duty  of  the  city  council  to  charge 
the  city  tax  collector  with  the  sum  of  money  equal  to  fifty  (50c)  cents 
for  each  and  every  one  of  said  poles,  and  a  violation  of  this  section 
shall  subject  any  such  person,  firm,  corporation  or  association  of  per- 
sons conducting  any  of  the  public  utilities  hereinbefore  stated  and  so 
violating  it  to  the  fine  of  twenty- five  ($25)  dollars  and  a  penalty  of 
fifteen  ($15)  dollars  for  each  and  every  day  that  such  violation  shall 
exist.  And  provided  further,  that  any  failure  by  any  person,  firm, 
corporation  or  association  to  file  said  sworn  statement  setting  forth  the 
number  of  poles,  or  if  the  city  council  shall  be  doubtful  of  said  affi- 
davit correctly  stating  the  number  of  poles,  it  may  nevertheless  have 
an  inventory  of  'the  said  poles  made  upon  its  own  behalf  and  account, 
and  such  inventories  to  be  made  by  the  city  engineer,  who  shall  make 
the  sworn  report  to  the  city  council  in  writing  when  requested,  and 
such  report  of  said  engineer  shall  be  conclusive  as  to  the  facts  therein 
recited,  and  the  entries  made  upon  the  books  of  the  tax  collector  by 
him  and  the  charges  against  such  tax  collector  shall  be  based  upon  the 
report  of  said  city  engineer  when  the  report  shall  have  been  made  by 
him.  And  each  and  every  person,  firm,  corporation  or  association  so 
using  wires  and  poles  as  aforesaid  that  are  now  or  may  hereafter  be 
placed  in  and  along  the  said  streets  or  alleys  of  the  said  city,  shall  pay 
to  the  city  of  Texarkana,  Texas,  to  become  a  part  of  the  street  and 
•  bridge  fund,  annually,  on  or  before  the  10th  day  of  March  of  each  and 
every  year,  as  a  license  and  as  a  license  fee,  the  sum  of  fifty  (50c) 
cents  for  each  and  every  pole  so  erected,  maintained  or  used  on  said 
streets,  alleys  or  highways  within  the  said  city  by  any  such  person, 
firm,  corporation  or  association  engaged  in  any  of  the  foregoing  men- 
tioned public  service,  and  the  same  shall  be  paid  to  the  tax  collector  of 
the  said  city  by  the  10th  day  of  March,  of  each  year,  and  upon  the 
failure  of  arty  such  person,  firm,  corporation  or  association  to  make 
said  payment  annually  oh  or  before  'the  10th  day  of  March,  it  shall  be 
and  is  hereby  made  the  duty  of  the  city  attorney  to  take  cognizance  of 
said  failure  and  to  proceed  at  once  to  the  collection  of  the  same  and 
to  the  enforcement  of  this  ordinance."  On  the  20th  of  February, 
1908,  the  general  manager  of  the  appellant  company,  in  compliance 
with  the  provisions  of  the  foregoing  ordinance  requiring  a  report  of 
the  number  of  poles  owned  and  used  within  the  city  limits,  filed  a 
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written  report  showing  that  appellant  at  that  time  owned  and  used 
787  poles  within  the  limits  of  the  city,  in  the  conduct  of  its  business. 
This  report,  however,  was  made  under  protest,  and,  as  stated  therein, 
for  the  purpose  of  avoiding  the  penalties  imposed  by  reason  of  the 
failure  to  make  it.  The  appellant  refused  to  pay  the  tax  of  fifty  cents 
per  pole,  amounting  to  $391.50,  which  had  been  charged  against  it  as 
a  license  fee  under  the  provisions  of  the  ordinance  before  mentioned, 
and  this  suit  was  instituted  by  the  city  to  enforce  its  collection.  As  a 
defense  the  appellant  alleged  and  proved  upon  the  trial  that  some 
years  before  the  granting  of  the  special  charter  to  the  city  of  Tex- 
arkana,  and  while  the  latter  was  existing  as  a  municipal  corporation 
under  the  general  laws  of  the  State,  it  obtained  from  the  city  a  fran- 
chise, or  right,  which  authorized  it  to  place  and  set  its  poles  on  the 
streets  and  alleys  of  the  city,  and  that  by  virtue  of  that  authority  it 
had  placed  and  set  its  poles  on  the  streets  and  alleys,  and  was  using 
and  maintaining  them  in  that  position  at  the  time  the  ordinance  above 
mentioned  was  passed,  and  that  the  appellant  was  then  and  is  now 
acting  by  virtue  of  the  original  franchise  referred  to.  It  was  also 
shown  that  in  the  grant  of  the  franchise  claimed,  the  terms  required 
the  appellant  to  furnish  free  of  charge  electric  lights  for  use  in  the 
city  hall,  firehouse  and  jail,  and  to  furnish  electric  street  lights  at 
certain  prices  agreed  on,  and  that  no  other  license  fees  were  therein 
exacted.  It  was  further  shown  that  the  appellant  has  at  all  times 
complied  with  the  terms  and  conditions  imposed  in  the  grant  of  the 
aforesaid  franchise,  and  was  in  all  things  complying  with  the  regula- 
tions made  for  its  government  in  the  exercise  of  that  right. 

The  case  was  tried  before  the  court  without  a  jury,  and  a  judgment 
rendered  in  favor  of  appellee  for  the  full  sum  sued  for.  The  correct- 
ness of  that  judgment  is  assailed  upon  the  ground  that  the  city  had  no 
authority  to  levy  and  collect  a  license  fee  of  fifty  cents  per  pole  on  the 
poles  owned  and  used  by  the  appellant  along  the  streets  and  alleys  of 
the  city;  that  having  theretofore  granted  to  appellant  the  right  to  use 
and  occupy  the  streets  and  alleys  with  its  poles  and  wires  for  the  pur- 
poses for  which  they  were  then  being  used,  the  city  had  no  legal  right 
thereafter  to  impose  an  additional  burden  or  tax  upon  appellant  for 
such  use. 

Counsel  for  the  city  do  not  contend  'that  this  ordinance  should  be 
sustained  as  a  valid  exercise  of  the  power  of  the  city  to  levy  and  col- 
lect taxes  either  upon  property  or  occupations.  They  do  not  deny  that 
as  a  measure  for  raising  revenue  it  would  be  without  authority.  But 
they  justify  the  provisions  of  the  ordinance  objected  to  upon  the 
ground  that  it  is  a  valid  and  proper  exercise  of  the  police  power  of 
the  city,  and  refer  to  other  portions  of  the  ordinance  which  prescribe 
regulations  governing  the  placing  and  maintaining  of  poles  and  wires, 
designating  the  size  and  quality  of  the  poles  that  shall  be  used,  and 
various  other  details  intended  to  prevent  any  unnecessary  obstruction 
of  the  streets  and  alleys.  It  must  be  conceded  that  the  provisions  of 
this  ordinance,  including  the  levy  of  the  license  fee,  fall  within  the 
usual  police  powers  of  a  municipal  corporation  having  the  right  to 
regulate  and  control  the  use  and  occupancy  of  its  highways  by  persons 
engaged  in  conducting  public  utilities,  such  as  that  of  the  appellant, 
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for  private  gain.  But  it  does  not  follow  from  this  that  the  exercise 
of  some  part  of  this  police  power  may  not  under  certain  conditions  be 
resisted  upon  the  ground  that  it  is  an  attempt  to  violate  a  vested 
right*  The  State,  as  the  trustee  for  its  citizens,  is  the  ultimate  holder 
and  owner  of  a  paramount  authority  to  govern  and  regulate  the  use 
and  occupancy  of  the  public  highways  of  the  country.  Municipal  cor- 
porations succeed  to  this  authority  by  virtue  of  the  grants  contained 
in  their  charters.  3  Abbott,  Municipal  Corp.,  sec.  913.  When  thus 
empowered,  cities  have  the  authority  to  grant  to  private  parties  the 
privilege  of  permanently  occupying  and  using  certain  portions  of  their 
highways  for  the  purpose  of  carrying  on  a  business  or  enterprise  fur- 
nishing some  public  service.  In  granting  the  right,  or  franchise  as  it 
is  called,  the  city  can  impose  conditions  or  charge  a  fee  for  the  privi- 
lege given,  which  the  applicant  can  accept  or  reject  at  his  pleasure; 
but  having  accepted  it,  he  takes  the  franchise  subject  to  the  conditions 
imposed,  and  must  pay  the  consideration  exacted.  3  Abbott,  Munici- 
pal Corp.,  sec.  908.  For  without  the  consent  of  the  municipality  no 
one  has  any  right  to  permanently  use  or  occupy  any  portion  of  the 
public  highways  to  the  exclusion  of  others.  The  privilege  is  granted 
presumptively  for  the  benefit  of  the  public  in  securing  the  use  of  some 
agency  of  general  utility;  and  when  a  consideration  is  received  in  re- 
turn, it  inures  to  the  benefit  of  the  community  by  going  into  the  pub- 
lic treasury.  It  can  therefore  be  readily  seen  that  such  transactions 
have  many  of  the  elements  of  a  contract.  The  concession  can  not  be 
regarded  otherwise  than  as  a  valuable  property  right  the  revocation  of 
which-  after  acceptance  might  entail  serious  damage.  If  the  original 
franchise  relied  upon  in  this  case  was  one  which  the  city  of  Tex- 
arkana  had  the  authority  in  the  first  instance  to  grant — one  which 
public  policy  did  not  prohibit — it  was  a  concession  entitled  to  the  pro- 
tection generally  accorded  to  vested  rights  secured  by  contracts.  New 
York,  L.  E.  &  W.  R.  Co.  v.  Commonwealth,  153  U.  S.,  628,  38  L.  ed., 
846;  City  of  St.  Louis  v.  Western  U.  Tel.  Co.,  148  U.  S.,  93,  37  L. 
ed.,  380 ;  Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C.  C.  A.,  334, 
76  Fed.,  296;  3  Abbott,  Municipal  Corp.,  sec.  297;  Mayor  v.  Hous- 
ton Ey.  Co.,  83  Texas,  555,  49  Am.  St.  Rep.,  679,  19* S.  W.,  127; 
Jumbo  Cattle  Co.  v.  Bacon,  79  Texas,  12,  14  S.  W.,  840;  City  of  De- 
troit v.  Detroit  R.  Co.,  184  U.  S.,  378,  46  L.  ed.,  607;  City'Rv.  Co. 
v.  Citizens'  St.  Ry.  Co.,  166  TJ.  S.,  558,  41  L.  ed.,  1114;  3  Abbott, 
Municipal  Corp.,  sees.  896  and  919,  and  cases  cited.  There  seems  to 
be  no  question  made  as  to  the  existence  of  that  authority  on  the  part 
of  the  city  at  the  time  it  granted  the  franchise  here  claimed.  To  re- 
fuse protection  to  such  concessions  as  this  would  expose  valuable  privi- 
leges purchased  for  a  consideration,  and  extensive  investments  in  prop- 
erty, to  the  arbitrary-  control  of  municipal  governments,  and  thus  per- 
mit the  practical  confiscation  of  valuable  rights.  It  is  no  answer  to 
the  proposition  stated  to  say  that  a  city  can  not  part  with  its  police 
power  over  its  highways,  for  within  certain  limitations  this  can  be 
done,  and  when  it  is  done  the  dominion  can  not  be  arbitrarily  resumed 
when  private  rights  have  intervened  and  there  has  been  no  departure 
from  the  conditions  imposed  in  making  the  concession,  or  those  neces- 
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sarily  implied  by  law.  Broadly  stated,  the  police  power  of  the  city  is 
the  power  to  govern,  exercised  either  by  restriction  or  compulsion,  in 
promoting  the  general  good  of  the  people.  Freund,  Police  Powers, 
pp.  2  and  3.  While  it  is  true  that  the  city  can  not  surrender  that  por- 
tion of  its  police  power  the  exercise  of  which  is  essential  to  the  pro- 
motion of  the  general  welfare  in  protecting  personal  and  property 
rights,  it  can  make  concessions  by  which  the  general  welfare  is  pro- 
moted in  securing  the  services  of  some  public  utility,  and  which  does 
not  involve  the  surrender  of  its  necessary  governmental  functions. 
The  fact  that  the  city  can  not  divest  itself  of  the  power  to  remove  an 
unlawful  obstruction  from  its  highways  does  not  prove  that  it  may  not 
grant  to  others  the  right  to  permanently  use  portions  of  those  high- 
ways for  a  public  purpose  when  such  use  does  not  amount  to  a  nui- 
sance. When  the  city  of  Texarkana  granted  the  franchise  to  the  ap- 
pellant authorizing  it,  for  the  consideration  named,  to  use  and  occupy 
the  streets  and  alleys  for  carrying  on  its  business,  it  did  not  surrender 
any  governmental  function  or  divest  itself  of  any  power  necessary  to 
protect  its  citizens  against  any  unlawful  invasion  of  their  rights.  It 
merely  granted  an  easement  upon  the  assumption  that  the  service 
thereby  secured  would  operate  to  the  public  benefit,  and  exhausted  its 
power  to  demand  a  further  consideration  from  appellant  for  the  privi- 
lege conferred  till  the  expiration  of  the  grant.  The  terms  upon  which 
the  right  was  granted  fixed  only  the  contractual  relations  of  the  par- 
ties; and  the  easement — that  which  the  city  could  grant — became 
vested.  If  the  city  can  at  this  time  demand  and  collect  from  the  ap- 
pellant a  further  license  fee  as  a  rental  or  charge  for  the  use  of  the 
streets,  it  puts  the  appellant  in  the  attitude  of  being  compelled  to  con- 
tinue its  use  of  a  franchise  upon  terms  which  it  might  not  have  ac- 
cepted in  the  beginning,  or  of  surrendering  its  right  and  losing  valu- 
able improvements  made  upon  the  faith  of  the  original  grant.  To 
permit  the  exercise  of  such  authority  would  sanction  the  enactment 
of  a  measure  violative  of  contractual  obligations.  None  of  the  au- 
thorities cited  by  appellee  support  its  contention  further  than  to  hold 
that  the  levy  and  collection  of  a  license  fee  for  the  privilege  of  enjoying 
special  rights  upon  the  streets  is  an  exercise  of  the  police  power.  But 
none  of  them  go  so  far  as  to  say  that  this  burden  may  be  imposed 
upon  one  a  second  time  for  the  same  franchise  after  a  previous  grant. 

We  do  not  hold  that  the  ordinance  in  question  is  invalid,  but  that 
those  provisions  which  authorize  the  levy  and  collection  of  the  license 
fee  can  not  be  enforced  against  the  appellant  company,  for  the  reason 
that  the  appellee  had  previously  granted  the  franchise  under  which  it 
was  occupying  the  streets  of  the  city. 

The  judgment  of  the  County  Court  is  reversed  and  judgment  here 
rendered  for  the  appellant.  All  costs,  both  of  this  court  and  of  the 
court  below,  are  adjudged  against  the  appellee. 

Reversed  and  rendered. 
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Shivel  &  Stewart  v.  Greer  Bros,  et  al. 

Decided  December  2,  1909. 

Sridenoe — Surviving  Partner — Transaction  with  Decedent. 

A  surviving  partner  suing  to  recover  a  partnership  debt  is  not  a  "legal 
representative"  of  the  deceased  one  within  the  meaning  of  article  2302,  Revised 
Statutes,  and  the  opposite  party  is  not  precluded  thereby  from  testifying  to 
a  transaction  with  the  deceased  partner.  Roberts  v.  Yarboro,  41  Texas,  450, 
followed,  and  Stuart  Bros.  v.  Altaian,  8  Texas  Civ.  App.,  657,  distinguished. 

Appeal  from  the  County  Court  of  Titus  County.  Tried  below  be- 
fore Hon.  W.  E.  Riddle. 

Chas.  Crenshaw  and  Rolston  &  Ward,  for  appellant. 

Xo  briefs  for  appellee  reached  the  reporter. 

LEVY,  Associate  Justice. — The  suit  was  instituted  by  the  firm  of 
Shivel  &  Stewart  against  the  appellees  to  recover  damages  for  an  al- 
leged breach  of  contract  of  sale  of  a  carload  of  sweet  potatoes.  After- 
wards the  death  of  R.  H.  Shivel  was  suggested  to  the  court,  and  by 
order  of  the  court  Stewart  was  permitted  as  surviving  partner  to 
prosecute  the  suit  for  the  use  and  benefit  of  the  firm.  Prom  a  judg- 
ment in  favor  of  Greer  Bros,  against  the  appellants  the  appeal  is 
prosecuted. 

By  proper  assignment  the  appeal  is  rested  for  error  on  the  question 
of  the  admissibility,  as  being  inhibited  by  statute  as  testimony  of 
statements  made  by  and  transactions  with  a  deceased  person,  of  cer- 
tain evidence  offered  by  appellees.  The  deceased  partner,  acting  for 
his  firm,  made  for  his  firm  an  oral  contract  of  sale  with  the  appellees, 
for  breach  of  which  the  suit  for  damages  is  brought.  The  evidence 
objected  to  related  to  the  terms  of  the  contract  of  sale  between  the 
parties. 

The  statute  of  the  State  expressly  denies  the  right  to  a  party  to  the 
suit  to  testify  against  the  opposite  party  unless  called  thereto  by  such 
opposite  party  in  "all  actions  by  or  against  the  heirs  or  legal  repre- 
sentatives of  a  decedent  arising  out  of  any  transaction  with  such  de- 
cedent" as  to  "any  transaction  with  or  statement  by"  the  decedent. 
If  this  evidence  should  be  held  as  being  inhibited  by  the  statute,  it 
would  have  to  be  upon  the  ground  that  this  suit  was  an  action  by  "a 
legal  representative  of  a  decedent"  within  the  terms  and  meaning  of 
the  statute.  We  do  not  think  that  it  could  properly  be  so  held  in  this 
case.  The  suit  in  the  instant  case  was  by  the  surviving  partner  as 
such  for  the  use  and  benefit  of  the  co-partnership  on  a  co-partnership 
debt.  He.  was  not,  we  think,  in  the  suit  legally  representing,  in  a  dis- 
tinctive personal  capacity,  the  deceased.  For  the  purpose  of  closing 
up  the  firm  business,  and  no  further,  the  surviving  partner  has  the 
right  of  possession  of  the  firm  property  as  against  the  heirs  or  repre- 
sentatives of  the  deceased  partner,  and  can  sue  as  such  surviving  part- 
ner. Pulton  v.  Thompson,  18  Texas,  278.  It  is  because  he  has  the 
right  of  possession  for  such  purpose  that  he  can  sue  for  the  use  and 
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benefit  of  the  firm  after  the  death  of  his  partner.  In  this  case  no 
judgment  is  sought  or  can  be  obtained  against  the  estate  of  the  de- 
ceased, only  against  the  partnership  assets  and  the  surviving  partner, 
and  it  is  not  necessary  in  such  case  to  make  the  deceased's  heirs  par- 
ties. Davis  &  Bro.  v.  Shaffner,  3  Texas  Civ.  App.,  121,  22  S.  W., 
822.  The  authority,  therefore,  of  the  surviving  partner  to  sue  for  the 
firm  debt  or  claim  in  the  case  is  predicated  upon  and  solely  arises  out 
of  the  partnership  as  an  incident  of  his  right  and  obligation  to  properly 
wind  up  the  partnership  business,  in  which  he  has  a  property  interest. 
By  the  suit  the  surviving  partner  neither  acquires  or  succeeds  to  any 
right  of  the  decedent  in  the  debt  sued  for,  nor  does  he  acquire  any 
right  in  the  debt  under  the  deceased,  nor  does  the  estate  of  the  de- 
ceased under  him  acquire  any  right  in  the  debt.  The  debt  is  due  to 
the  partnership  as  such.  It  might  be  true  that  it  is  the  duty  of  the 
surviving  partner  to  properly  account  to  the  estate  of  the  deceased  for 
partnership  assets,  but  that  duty  would  not  alone,  we  think,  constitute 
a  suit  by  him  a  suit  as  the  legal  representative  of  the  deceased  in  the 
meaning  of  the  statute.  It  has  been  decided  that  devisees  and  legatees 
are  not  within  the  terms  of  the  statute.  Newton  v.  Newton,  77  Texas, 
508,  14  S.  W.,  157.  See  discussion  of  the  term  "legal  representative," 
Allen  v.  Stovall,  63  S.  W.,  863,  94  Texas,  619. 

If  the  suit  in  this  case  by  the  surviving  partner  as  such  is  not  a 
suit  by  a  "legal  representative  of  a  decedent"  within  the  meaning  of 
the  statute,  as  we  think  it  is  not,  then  the  case  of  Roberts  v.  Yarboro, 
41  Texas,  450,  is  settled  authority  for  the  question  made. 

Even  if  it  should  be  held  that  the  surviving  partner  appearing  as 
such  was  bringing  the  suit  in  the  dual  capacity  of  representing  himself 
and  as  the  representative  of  the  deceased,  the  evidence  was  admissible 
and  not  objectionable  as  against  the  living  partner;  and  appellant,  not 
having  asked  that  it  be  restricted  to  the  living  partner,  is  in  no  posi- 
tion to  complain.     Evans  v.  Scott,  97  S.  W.,  116. 

The  case  of  Stuart  Bros.  v.  Altman,  8  Texas  Civ.  App.,  657,  28  S. 
W.,  461,  is  not,  we  think,  decisive  of  the  question  in  the  instant  case. 
There  the  surviving  partner  was  appearing  in  his  own  behalf  and  "as 
executor."  It  was  because  he  was  the  qualified  executor  of  the  de- 
ceased that  the  court  held  the  evidence  in  the  case  incompetent.  The 
case  was  ordered  affirmed. 

Affirmed. 


J.  M.  Williams  v.  Bowie  County. 

Decided  December  2,  1909. 

Suit  against  County — Presentation  of  Claim. 

Article  790,  Revised  Statutes,  while  requiring  a  claim  against  a  county 
to  be  presented  to  the  Commissioners'  Court  for  allowance  before  bringing 
suit,  does  not  require  that  it  be  rejected.  It  is  sufficient  if  the  claim  has 
been  presented  and  reasonable  time  for  action  thereon  allowed,  though  no 
action  has  been   taken. 
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Appeal  from  the  County  Court  of  Bowie  County.     Tried  below  be- 
fore Hon.  Joe  Hughes. 

Hart,  Mahaffey  &  Thomas,  for  appellant. 

Patrick  0.  Henry,  for  appellee. 

HODGES,  Associate  Justice. — Appellant  is  the  owner  of  a  claim 
amounting  to  $452.06,  based  upon  fees  which  he  alleges  were  due  him 
in  criminal  cases  decided  by  him  as  justice  of  the  peace,  in  which  the 
defendants  had  paid  the  fines  and  costs  by  service  upon  the  public 
roads  of  Bowie  County.    The  petition  alleges  that  the  claim  was  pre- 
sented to  the  Commissioners'  Court  of  Bowie  County,  and  that  said 
court  refused  and  neglected  to  pay  the  same.    Bowie  County  answered, 
among  other  defenses,  by  a  plea  alleging  that  the  suit  should  be  dis- 
missed because  the  claim  upon  which  the  plaintiff's  demand  is  founded 
has   never  been  refused   allowance   by   the   Commissioners'   Court   of 
Bowie  County,  and  that  the  court  had  not  neglected  to  audit  and  al- 
low the  same  or  any  part  thereof.    It  seems  that  as  a  preliminary  pro- 
ceeding the  court  heard  evidence  upon  that  issue  alone,  and  rendered 
judgment  dismissing  the  case.     The  sole  question  here   involved   is, 
whether  or  not  the  court  committed  error  in  sustaining  the  plea  in 
abatement  and  in  dismissing  the  appellant's  suit.     The  testimony,  we 
think,  shows  beyond  controversy  that  the  claim  had  been  presented  to 
the  Commissioners'  Court,  and  that  that  body  had  been  allowed  ample 
time  within  which  to  audit  and  allow  it,  but  that  it  had  failed  to  do 
so.     Art.   790  of  the  Revised  Civil  Statutes,  while  requiring  claims 
against  the  county  to  be  first  presented  to  the  Commissioners'  Court 
for   allowance   as   a  condition   precedent  to   the   institution   of   suits 
against  the  county,  does  not  make  it  also  a  condition  precedent  to  the 
filing  of  suits  that  such  claims  should  have  been  positively  rejected  and 
payment  refused.    It  is  sufficient  if  the  court  "neglects"  to  allow  the 
claim.     We  think  "neglect,"  as  that  term  is  here  used,  is  sufficiently 
shown  when  it  appears  from  the  evidence  that  the  court  has  been  given 
a  reasonable  time  within  which  to  act  and  has  failed  to  allow  the 
claim.     The  purpose  of  the  statute  is  to  furnish  the  representatives  of 
the  county  an  opportunity  to  pay  demands  against  it  without  being 
harrassed  by  suits  for  their  collection.     We  think  the  evidence,  which 
is  undisputed,  abundantly  shows  that  this  has  been  done  in  this  case, 
and  that  the  court  should  not  on  that  account  have  dismissed  the  suit. 
As  to  whether  this  claim  belongs  to  a  class  not  necessary  to  be  pre- 
sented to  the  Commissioners'  Court  for  allowance  as  a  condition  pre- 
cedent to  the  institution  of  a  suit  against  the  county  is  not  here  de- 
cided, a  decision  of  that  issue  not  being  essential  to  a  determination 
of  the  merits  of  the  assignment  presented. 

For  the  error  complained  of  the  judgment  of  the  County  Court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Mollie  Moore  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  December  4,  1909. 

Railroad — Walking  on  Track  at  Night — Notice  to  Company 

The  reason  for  requiring  a  railroad  company  to  use  care  to  avoid  injuring 
persons  upon  its  track  at  a  place  where  it  is  commonly  used  by  pedestrians, 
is  that  such  use  notifies  the  company  that  people  are  liable  to  be  there.  The 
rule  does  not  apply,  therefore,  when  the  company  had  notice  only  of  the  fact 
that  the  public  used  the  place  in  the  daytime,  and  not  that  it  was  bo  used 
at    night. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

W.  W.  Cruse  and  Dies,  Singleton  &  Dies,  for  appellant. 

Tetrii.  Cavin  &  Mills  and  F.  J.  &  R.  C.  Duff,  for  appellee. — The  pe- 
tition alleges  that  the  accident  happened  in  the  night-time,  and,  there 
being  no  evidence  that  the  railroad  track  was  ever  used  at  that  place 
as  a  highway  during  the  night-time,  and  the  evidence  further  failing 
to  show  that  any  of  the  train  employes  saw  or  knew  of  the  presence  or 
the  deceased  on  the  track  at  the  time  or  just  before  his  alleged  inju- 
ries, and  it  further  appearing  both  from  the  petition  and  the  evidence 
that  the  deceased  was  using  the  railroad  track  as  a  highway,  and  was 
not  attempting  to  cross  same  at  a  public  crossing,  there  was  no  evi- 
dence of  negligence,  and  the  court  properly  instructed  a  verdict  for 
the  defendant.    Missouri,  K.  &  T.  Ry.  Co.  v.  Malone,  102  Texas,  269. 

McMEANS,  Associate  Justice. — Suit  by  appellant,  Mollie  Moore, 
against  the  appellee,  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
for  damages  for  the  alleged  negligent  killing  of  her  husband,  John 
Moore,  by  the  railway  company.  Upon  the  conclusion  of  the  testi- 
mony offered  at  the  trial  the  trial  judge  instructed  the  jury  to  return 
a  verdict  for  the  railway  company,  which  was  done,  and  from  the  judg- 
ment rendered  upon  such  verdict  this  appeal  is  prosecuted  by  Mrs. 
Moore.  Appellant  by  several  assignments  of  error  has  assailed  the  ac- 
tion of  the  trial  judge  in  instructing  a  verdict. 

The  evidence  justifies  the  conclusion  that  John  Moore  was  run  over 
and  killed  by  a  train  of  cars  upon  appellee's  railroad  at  about  mid- 
night on  the  night  of  October  21,  1905.  At  the  .time  he  was  run  over 
he  was  walking  on  the  railway  track  between  the  rails  and  traveling 
north  between  the  stations  of  Ix>eb  and  Lumberton  which  were  situated 
some  few  miles  apart,  and  at  a  point  on  the  track  about  150  or  200 
yards  from  where  the  public  road  crossed  the  railroad  track.  The  en- 
gine that  drew  the  train  which  ran  over  Moore  was  pushing  two  cars 
in  front  of  it  and  drawing  the  rest  of  the  train  behind  it,  and  the 
headlight  on  the  engine  was  not  burning,  or  if  it  was  its  light  was  so 
obscured  by  the  cars  in  front  that  it  did  not  shine  upon  the  track 
ahead.  In  approaching  the  public  road  crossing  the  operatives  of  the 
engine  failed  to  sound  the  whistle  or  ring  the  bell  as  required  by  law. 
A  stiff  wind  was  blowing  from  the  north  which  tended  to  prevent 
Moore  from  hearing  the  approach  of  the  train  as  it  came  up  behind  him. 
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The  railroad  track  at  the  time  Moore  met  his  death,  and  for  many 
years  prior  thereto,  had  been  commonly  used  between  Loeb  and  Lum- 
l>erton  as  a  footway  for  pedestrians  to  such  an  extent  as  to  give  no- 
tice to  and  to  imply  acquiescence  on  the  part  of  the  railway  company 
in  such  use  in  so  far  as  such  use  was  made  of  the  track  in  the  day- 
time, but  the  testimony  was  silent  as  to  any  such  common  or  general 
use  of  the  track  at  night  as  would  give  such  notice  or  imply  such  ac- 
quiescence. We  do  not  mean  to  be  understood  to  say  that  the  inquiry 
at  the  trial  was  directed  to  the  general  use  of  the  track  as  a  footway 
in  the  daytime,  but  that  the  testimony  was  in  a  general  way  addressed 
to  a  general  use,  and  that  the  time  of  such  use  was  not  particularly 
mentioned  by  any  witness.  As  before  stated,  Moore  was  run  over  and 
killed  about  midnight.  It  was  not  shown  by  the  testimony  of  any 
witness  that  at  the  hour  he  was  killed  the  track  at  that  place  was  com- 
monly or  habitually  used  by  persons  as  a  foot-path,  or  that  any  officer 
or  agent  of  the  railway  company  had  notice,  actual  or  implied,  of  such 
use  of  the  track  at  night. 

We  can  not  distinguish  this  case  from  that  of  Missouri,  K.  &  T. 
Ry.  Co.  v.  Malone.  102  Texas,  269.  In  that  case  the  evidence  of  the 
general  use  of  the  track  was  sufficient,  as  it  is  in  this  case,  to  impose 
upon  the  railway  company  the  duty  to  keep  a  lookout  for  persons  in 
the  daytime,  bui  the  evidence  as  to  its  use  at  night  was  meager,  and 
none  to  show  that  any  officer  or  agent  of  the  company  knew  of  the 
use  of  the  track  at  night.  In  rendering  the  opinion  of  the  Supreme 
Court,  Associate  Justice  Brown  says:  "The  reason  for  requiring  a 
railroad  company  to  use  the  care  specified  to  avoid  injuring  persons 
upon  its  track  at  a  place  where  it  is  commonly  used,  is  that  such  use 
notifies  it  that  people  are  liable  to  be  there.  Therefore  the  operatives 
of  trains  must  use  ordinary  care  to  discover  them,  and  also  use  such 
care  to  avoid  injuring  them.  The  rule  does  not  apply  to  the  same 
place  when  used  at  night  if  the  company  had  notice  onlv  of  the  fact 
that  the  public  used  the  track  in  the  daytime.  The  facts  must  be 
such  as  would  cause  an  ordinarily  prudent  person,  under  similar  con- 
ditions, to  expect  to  find  people  at  that  place  at  that  time.  Bradley  v. 
San  Antonio  &  A.  P.  R.  R.  Co.,  80  Texas,  84 ;  Frve  v.  St.  Louis,  I. 
M.  &  S.  By.  Co.,  200  Mo.,  377,  98  S.  W.,  566,' 8  L.  R.  A.  (N.  S.), 
1069.  .  .  .  There  is  not  only  a  want  of  evidence  sufficient  to  es- 
tablish the  use  of  the  road  at  night  to  such  an  extent  as  to  impose 
the  duty  of  ordinary  care  upon  the  railroad  company,  but  there  is  an 
absolute  want  of  evidence  to  show  that  any  officer  or  agent  of  that 
company  had  knowledge  of  the  slight  use  of  the  bridge  at  night  that 
was  proved.  Malone's  evidence  shows  that  he  was  a  trespasser,  there- 
fore guilty  of  contributory  negligence  as  a  matter  of  law,  there  being 
no  fact  to  bring  his  case  within  any  exception  to  that  rule.  Texas  & 
P.  Ry.  Co.  v.  Watkins,  88  Texas,  24." 

Following  the  rule  we  understand  to  be  laid  down  by  the  Supreme 
Court  in  the  Malone  case,  we  hold  that  the  trial  court  did  not  err, 
under  the  evidence  in  this  case,  in  directing  a  verdict  for  the  railway 
company,  and  the  judgment  of  the  court  below  is  accordingly  affirmed. 

Affirmed, 
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Texas  Central  Bailroad  Company  v.  R.  H.  Qualls. 

Decided  December  4,  1909. 

1. — Bailroad — Burning  Grass — Evidence. 

A  defendant  railroad  company  having  introduced  evidence  to  the  effect 
that  all  its  engines  were  provided  with  the  same  spark  arresters  used  by  other 
roads  and  which  were  sufficient  to  prevent  the  escape  of  sparks  in  such  manner 
as  to  set  fire  to  grass,  there  was  no  error  in  permitting  the  plaintiff  to  testify 
that  he  saw  other  engines  on  defendant's  road  throwing  large  sparks  of  fire 
about  the  time  his  grass  was  burned. 

2. — Same— Value— Testimony. 

A  plaintiff's  testimony  as  to  the  market  value  of  his  grass  which  had  been 
burned,  should  not  be  excluded  merely  because  he  stated  further  that  he  could 
make  the  amount  of  his  estimated  value  of  the  grass  by  pasturing  cattle  and 
horses  on  it. 

3. — Same— Liability — Charge. 

The  law  only  imposes  on  a  railroad  company  the  duty  of  exercising  ordinary 
care  to  prevent  the  escape  of  sparks  from  the  engines,  and  therefore  a  charge 
which  imposes  the  absolute  duty  upon  the  company  of  supplying  its  engines 
with  the  most  improved  spark  arresters  and  of  keeping  the  same  in  good  repair, 
would  be  reversible  error. 

4. — Same — Pleading  and  Proof — Charge. 

In  a  suit  for  damages  it  is  error  to  authorize  a  recovery  upon  a  ground 
neither  alleged  nor  proved. 

Appeal  from  the  County  Court  of  Eastland  County.  Tried  below  be- 
fore Hon.  E.  A.  Hill. 

Scott  &  Brelsford,  for  appellant. 

J.  J.  Butts,  for  appellee. — A  railway  company  can  only  absolve  itself 
from  liability  on  account  of  the  presumed  negligence  arising  from  the 
fact  that  the  fire  originated  from  sparks  emitted  from  its  engine,  by 
showing  that  its  spark  .arresters  were  the  best  in  use,  and  it  is  not  error 
for  the  court  to  so  instruct  the  jury.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Chittim,  31  Texas  Civ.  App.,  40 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Benson, 
69  Texas,  409,  410;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Home,  69  Texas, 
648,  see  syllabus,  p.  643. 

While  if  it  was  error  for  the  court  to  charge  the  jury  upon  the  issue 
of  negligence  on  the  part  of  appellant  in  respect  to  "keeping  right  of 
way  clean,"  because  there  was  no  allegation  in  plaintiff's  petition  upon 
which  to  bn?e  such  instruction,  still  this  action  on  the  part  of  the  trial 
court  is  not  reversible  error,  because,  under  the  evidence  and  the  charge 
of  the  court  as  a  whole,  the  jury  could  not  have  found  against  appellant 
on  this  issue.  Houston  &  T.  C.  R.  R.  Co.  v.  Terry,  42  Texas,  455; 
Loving  v.  Dixon,  56  Texas,  78-79.^ 

The  measure  of  damages  for  injury  to  sod  and  roots  by  reason  of  the 
burning  of  the  grass  is  the  difference  between  the  value  of  the  land 
immediately  before  and  immediately  after  the  fire.  Missouri,  K.  &  T. 
Ry.  Co.  v.  Goode,  7  Texas  Civ.  App.,  245;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
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Cusenberry,  5  Texas  Civ.  App.,  114;  Ft.  Worth  &  N.  0.  Ky.  Co.  v.  Wal- 
lace, 74  Texas,  583,  584. 

SPEER,  Associate  Justice. — This  is  an  action  by  R.  H.  Qualls 
against  the  Texas  Central  Railroad  Company  to  recover  damages  for 
grass  burned  and  injury  to  the  land  caused  by  the  negligent  escape  of 
fire  from  one  of  defendant's  engines.  There  was  a  verdict  and  judgment 
for  the  plaintiff,  from  which  the  defendant  has  appealed. 

There  was  no  error  in  permitting  the  witness  Quails  to  testify  that 
he  saw  other  engines  being  operated  on  appellant's  line  about  the  time 
appellee's  grass  was  set  on  fire,  and  that  said  engines  were  throwing 
sparks  of  fire,  some  of  which  were  as  large  as  a  man's  thumb.  Such 
evidence  tended  to  rebut  appellant's  proof  to  the  effect  that  all  of  its 
engines  were  provided  with  the  same  spark  arresters  used  by  other 
roads,  and  which  were  sufficient  to  prevent  the  escape  of  fire  or  sparks 
in  such  manner  as  to  set  grass  on  fire. 

Xor  was  there  error  in  permitting  this  witness  to  testify  as  to  the 
market  value  of  his  grass,  he  having  stated  that  it  had  a  market  value, 
merely  because  he  further  stated  that  he  could  make  the  amount  of 
such  estimated  value  by  pasturing  cattle  and  horses  on  it  at  the  rate 
of  twenty-five  cents  per  month  per  head  for  cattle,  and  fifty  cents  per 
month  per  head  for  horses.  Such  added  statement  in  fact  might 
materially  strengthen  the  witness's  opinion  in  the  estimation  of  the 
jury  by  giving  a  substantial  basis  for  it.  What  we  have  just  said  is  an 
answer  also  to  the  fifth  assignment  of  error,  complaining  that  the 
court  erred  in  permitting  the  witness  Carodine  to  testify  as  to  the 
number  of  head  of  cattle  and  horses  the  burned  land  would  graze  per 
month  and  the  price  paid  per  head  for  such  pasturage. 

There  is  an  error,  however,  for  which  the  judgment  will  be  reversed, 
contained  in  the  following  charge  to  the  jury:  "And  in  this  case 
should  you  find  from  the  evidence  that  sparks  escaping  from  the  de- 
fendant's locomotive  caused  the  burning  of  plaintiff's  grass,  you  will 
find  for  the  plaintiff,  unless  you  further  find  that  the  defendant's  lo- 
comotive was  -supplied  with  the  most  improved  spark  arresters,  was  in 
good  state  of  repairs,  that  the  locomotive  was  properly  operated,  and 
that  its  right  of  way  was  kept  in  such  condition  that  fire  was  not 
communicated  from  it."  It  will  be  noticed  that  this  charge  imposed 
upon  appellant  the  absolute  duty  of  supplying  its  locomotives  with  the 
most  improved  spark  arresters,  and  to  have  had  the  same  at  the  time 
in  a  good  state  of  repair.  Whereas  the  law  only  imposed  upon  it  the 
duty  of  exercising  ordinary  care  in  these  respects.  (St.  Louis  S.  W. 
Ry.  Co.  v.  Crabb,  80  S.  W.,  408;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Hopkins,  80  S.  W.,  414,  and  authorities  cited  in  those  cases.) 

Moreover,  the  charge  further  submitted  as  a  ground  for  recovery 
the  negligence  of  appellant  with  respect  to  the  condition  of  its  right 
of  way,  when  the  appellee  in  his  petition  did  not  seek  a  recovery  on 
this  ground,  nor  indeed  does  his  evidence  show  negligence  in  this  re- 
spect. 

On  another  trial,  if  appellee  recovers,  he  should  be  allowed  to  re- 
cover for  the  injury  to  the  sod,  the  difference  in  the  value  of  his  land 
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immediately  before  and  immediately  after  the  fire,  to  which  should  be 
added  the  value  of  the  grass  burned. 

For  the  error  of  the  court  in  giving  the  charge  discussed,  the  judg 
ment  is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


C.  S.  Knott  v.  \Y.  H.  Godaiu  et  al. 

Decided  December  4,   1909. 

Broker — Sale  of  Land — Eight  to  Commissions — Evidenoe. 

In  an  action  by  a  land  agent  against  other  agents  and  the  owner  of 
the  land  for  commissions  for  alleged  services  rendered  in  assisting  to  procure  a 
purchaser  for  the  land,  evidence  considered  and  held  insufficient  to  authorize 
a  recovery  by  plaintiff  either  by  reason  of  contract  or  upon  quantum  meruit. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

Tcmplcton  &  Agerton  and  J.  Y.  Cummings,  for  appellant. — The 
plaintiff  was  entitled  to  recover  of  said  defendants  the  value  of  the 
services  which  he  had  rendered  at  their  request,  and  it  was  error  for 
the  court  to  withdraw  such  issue  from  the  jury.  McDonald  v.  Cabi- 
ness, 98  S.  W.,  943;  McDonald  v.  Cabiness,  100  Texas,  615;  Hurt  v. 
Jones,  79  S.  W.,  486;  Schultz  v.  Zelman,  111  S.  W.,  776. 

The  fact  that  the  owner  of  the  property  in  fact  sold  same  to  the 
purchasers  thereof,  on  terms  materially  different  from  those  on  which 
his  agents  had  been  authorized  to  offer  such  property  to  such  pur- 
chasers on  September  1,  1906,  will  not  defeat  the  agent's  right  to  re- 
cover his  commissions  on  such  sale,  or  in  lieu  thereof  compensation 
for  his  services,  when  their  efforts  resulted  in  bringing  the  seller  and 
purchaser  together.  Pierce  v.  Nichols,  50  Texas  Civ.  App.,  443; 
Graves  v.  Bains,  78  Texas,  94 ;  Bvrd  v.  Frost,  29  S.  W.,  46 ;  McDon- 
ald v.  Cabiness,  98  S.  W.,  945  and  946;  Glade  v.  Eastern  111.  M.  Co., 
107  S.  W.,  1005;  Holland  v.  Vinson,  101  S.  W.,  1131;  19  Cyc,  249, 
262,  263;  Hovey  v.  Aaron,  113  S.  W.,  718. 

If  the  plaintiff,  at  the  request  of  Bob  Pyron  and  the  Bob  Pyron 
Land  Company,  in  good  faith  rendered  services  to  said  defendants  in 
endeavoring  to  find  and  secure  a  purchaser  of  the  Godair  lands,  and 
if  the  action  of  said  defendants  in  themselves  selling  said  lands  ren- 
dered plaintiff's  efforts  to  secure  a  purchaser  for  same  ineffective,  then 
plaintiff  was  entitled  to  recover  of  said  defendants  the  reasonable  value 
of  the  services  so  rendered,  and  the  court  should  bave  so  instructed 
the  jury.  McDonald  v.  Cabiness,  98  S.  W.,  945,  946;  McDonald  v. 
Cabiness,  100  Texas,  615;  Hurt  v.  Jones,  79  S.  W.,  486;  Schultz  v. 
Zelman,  111  S.  W.,  776. 

A.  L.  Matlock,  Wm.  D.  Williams,  R.  M.  Rowland  and  Capps, 
Cantey,  Hanger  &  Slmrt,  for  appellees. — Appellant's  own  testimony 
showed  that  he  was  playing  the  dual  rule  of  agent  for  the  seller  and 
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joint  purchaser,  and  doing  so  without  the  knowledge  of  either  Godair 
or  Pyron.  Hence  he  was  barred  from  any  recovery  either  against 
Godair  or  Pyron;  and  the  court  would  have  been  justified  in  giving  a 
peremptory  instruction  against  him;  and  he  has  suffered  no  harm  by 
the  giving  of  the  instructions  contained  in  paragraph  one  of  the  court's 
charge.  Shannon  v.  Marmaduke,  14  Texas,  217;  Armstrong  v. 
O'Brien,  83  Texas,  635;  Smith  v.  Tripis,  2  Texas  Civ.  App.,  267; 
Tinsley  v.  Penniman,  12  Texas  Civ.  App.,  591;  Evan  v.  Kahler,  46 
S.  W.,  71;  Leathers  v.  Canfield,  45  L.  B.  A.,  33,  and  note,  especially 
subdivision  X  of  note;  Kimball  v.  Bannev,  46  L.  B.  A.,  403;  Casady 
v.  -Camber,  119  Iowa,  502,  93  N.  W.,  386;  Yellow  Pine  Lbr.  Co.  v. 
Carroll,  76  Texas,  135;  Porter  v.  Woodruff,  36  N.  J.  Eq.,  174;  Finch 
v.  Conrade,  154  Pac.,  326;  Michoud  v.  Girod,  4  How.,  503,  11  Law 
ed.,  1076 ;  Walker  v.  Osgood,  98  Mass.,  348,  93  Am.  Dec,  168 ;  Moore 
v.  Moore,  5  N.  Y.,  256 ;  Taussig  v.  Hart,  58  X.  Y.,  425 ;  Gann  v.  Zet- 
tler,  60  S.  E.,  283 ;  Mechem  on  Agency,  sees.  454-6,  461,  463,  952,  953; 
Foss  Inv.  Co.  v.  Ater,  95  Pac,  1017;  Cotton  v.  Band,  93  Texas,  7. 

The  relation  between  Pyron  and  Knott  contemplated  that  Knott 
would  work  up  other  deals  if  he  could,  but  would  not  interfere  with 
one  that  Pyron  was  already  negotiating;  and  the  undisputed  facts  in 
the  case  show  that  Knott  knowingly  interfered  in  Pyron's  deal  with 
the  Higginbothams  and  Harrises.  Hence  the  court  would  have  been 
justified  in  giving  a  peremptory  instruction  against  him,  even  as  to 
his  claim  against  Pyron,  and  he  is  not  in  a  position  to  complain  of  any 
instruction  given.  Spotwood  v.  Morris,  6  L.  B.  A.  (X.  S.),  665; 
Burns  v.  Hill,  2  App.  Civ.  Cases,  523 ;  Evans  v.  Gay,  74  S.  W.,  575. 

COXXEB,  Chief  Justice. — This  action  was  brought  in  the  Dis- 
trict Court  of  Tarrant  County  by  C.  S.  Knott  against  W.  H.  Godair, 
the  Bob  Pyron  Land  Company,  Bob  Pyron,  Sam  Bucklew  and  E.  H. 
Holcomb,  to  recover  the  sum  of  seven  thousand  three  hundred  and  six 
dollars  and  twenty  cents  which  was  claimed  by  plaintiff  to  be  due  him 
as  commissions  for  services  rendered  in  assisting  defendants  to  pro- 
cure a  purchaser  for  twelve  leagues  of  land  owned  by  the  defendant 
Godair,  and  which  had  been  sold  on  terms  satisfactory  to  the  owner. 
The  petition  charged  that  said  lands  had  been  sold  through  the  joint 
efforts  of  plaintiff  and  the  Bob  Pyron  Land  Company,  and  that  by 
agreement  the  commissions  on  such  sale  were  to  be  divided  between 
them.  The  plaintiff  also  sued  in  the  alternative  on  a  quantum  meruit 
for  the  value  of  his  services  rendered  at  the  request  of  said  Bob  Pyron 
and  the  Bob  Pyron  Land  Company  in  assisting  them  to  find  a  pur- 
chaser for  said  lands. 

The  defendants  denied  that  plaintiff  had  rendered  any  assistance  in 
procuring  a  purchaser  for  said  lands,  and  denied  his  right  to  recover 
anything  for  such  alleged  services.  G.  H.  Colvin  intervened  and 
claimed  an  interest  in  said  commission  of  four  thousand  dollars,  which 
interest  he  claimed  had  been  assigned  to  him  by  the  Bob  Pyron  Land 
Company.  A  trial  before  a  jury  resulted  in  a  verdict  and  judgment 
for  the  defendants  and  intervener. 

On  this  appeal  from  the  verdict  and  judgment  mentioned  numerous 
errors  are  assigned,  but  they  are  all  sufficiently  disposed  of  by  the 
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conclusion  reached  by  us,  that  under  the  undisputed  evidence  no  re- 
covery in  appellant's  behalf  would  have  been  authorized.  As  briefly 
as  we  can  state  them,  the  undisputed  facts  are,  substantially,  that  ap- 
pellee Godair  was  the  owner  of  twelve  leagues  of  land  situated  in 
Glasscock,  Hutchinson,  Moore  and  Loving  Counties,  Texas,  for  the 
sale  of  which  at  five  dollars  and  fifty  cents  per  acre  he,  on  June  30, 
1906,  appointed  the  Oliver  Land  &  Immigration  Company,  to  all  the 
rights  of  which  the  Bob  Pyron  Land  Company  afterwards  succeeded, 
exclusive  agent.  The  commission  agreed  upon  was  five  percent.  As 
early  at  least  as  July  27,  1906,  Bob  Pyron,  as  manager  of  the  Oliver 
Land  &  Immigration  Company,  began  communication  with  B.  W. 
Higginbotham,  of  the  firm  of  Higginbotham  Bros.,  in  the  effort  to 
make  a  sale  of  the  Godair  lands.  The  negotiations  with  the  Higgin- 
bothams  continued  under  the  terms  of  the  original  contract  of  exclu- 
sive agency  until  September  3,  1906,  when  Bob  Pyron,  as  manager  of 
the  Bob  Pyron  Land  Company,  consummated  the  sale  of  the  said 
lands  with  R.  W.  Higginbotham  and  John  G.  Harris,  who  were  act- 
ing for  themselves  and  for  J.  M.  Higginbotham  and  H.  L.  Harris. 
The  sale  was  made  at  the  price  per  acre  originally  authorized,  but 
Bob  Pyron  reduced  his  commission  from  five  percent  to  two  and  one- 
half  percent  in  order  to  obtain  the  consent  of  Godair,  who  was  present 
and  participating  in  the  final  negotiations,  to  an  alteration  in  the 
terms  of  payment. 

Appellant's  claim  for  commissions  must  rest  upon  the  following 
facts,  viz.,  that  on  May  7,  1906,  appellant,  who  was  a  real  estate 
broker  at  Colorado,  Texas,  wrote  to  Mr.  Godair  for  price  and  terms  at 
which  the  lands  in  question  could  be  bought,  in  response  to  which  Go- 
dair wrote  the  following  letter: 


u 


"Chicago,  111.,  June  1,  1906. 
C.  S.  Knott  &  Son,  Colorado,  Texas. 
Your  letter  of  May  7th  sent  to  me  here  from  Roswell,  in  regard  to 
my  land  in  Dawson  County.  I  have  twelve  leagues  of  land  in  a  body, 
besides  some  scattering  sections  outside  of  the  solid  land.  I  am  now 
pressing  [pricing]  the  twelve  leagues  in  a  body  at  $5.50  per  acre,  but 
should  my  man  sell  a  part  of  it  off  in  small  tracts,  I  would  then  take 
it  off  and  sell  it  all  in  small  pieces  at  a  higher  price.  I  get  one-third 
cash  and  the  balance  on  time  at  eight  percent.  I  would  not  give  any 
option  on  it.    Yours  truly,  W.  H.  Godair." 

Thereafter  appellant,  some  time  in  June,  1906,  as  he  thinks,  met 
Mr.  John  G.  Harris,  one  of  the  final  purchasers,  and  informed  him  of 
the  Godair  lands,  with  which  he  was  familiar,  in  answer  to  a  statement 
of  Mr.  Harris  that  he  was  "looking  for  a  piece  of  land."  He  also 
later  met  and  talked  with  the  Higginbothams  about  the  land,  from  one 
of  whom  on  August  29,  1906,  he  received  the  following  letter: 

"Dublin,  Texas,  Aug.  28,  '06. 
"Messrs.  C.  S.  Knott  &  Son,  Colorado,  Texas. 
"Gentlemen :    We  had  a  letter  from  our  Mr.  H.  L.  Harris  in  regard 
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to  50  sections  of  the  Godair  land  at  5l/£>.  He  indicated  that  you  would 
probably  take  one-fourth  of  this  and  if  we  like  it  we  will  take  the 
other  %.  Please  wire  me  upon  receipt  of  this,  if  I  am  correctly  in- 
formed, and  at  what  time  and  place  I  can  meet  you  to  see  the  land. 

"Yours  truly, 

"J.  M.  Higginbotham." 

To  this  letter  the  plaintiff  replied  by  wire,  as  follows: 

"August  29,  1906. 
"J.  M.  Higginbotham,  Dublin,  Texas. 

"Will  take  an  interest  with  you  if  I  am  interested  in  the  sale/' 


On  receipt  of  this  message  J.  M.  Higginbotham  replied  by  letter  as 
follows : 

"Dublin,  Texas,  August  29,  1906. 
"Mr.  C.  S.  Knott,  Colorado,  Texas. 

"Dear  Sir:  Your  message  received.  We  do  not  care  to  come  out 
and  look  at  the  land  unless  we  are  quite  sure  of  making  a  deal.  Can 
we  get  option  until  we  had  [have]  time  to  look  at  the  land?  If  so, 
and  you  could  go  with  us  to  look  at  same,  we  could  meet  you  at  Big 
Springs,  Monday.  How  far  is  this  land  from  Sparinburg?  What  per- 
cent do  you  think  is  first-class  land;  what  terms  can  we  get;  how 
raanv  sec.  will  we  have  to  buy?     Please  let  us  know  all  vou  can  tell 

W  V  to 

us  about  the  land  and  where  it  is.     If  you  can  send  us  plat  of  same 
would  like  to  have  it.  Yours  truly, 

"J.  M.  Higginbotham." 

This  letter  of  August  29th  was  received  by  appellant  on  August 
30th  and,  having  before  this  been  informed  that  appellee  Pyron 
claimed  to  have  the  exclusive  agency  to  sell  the  lands,  he  sent  the  fol- 
lowing telegram: 

"Colorado,  Texas,  Sept.  1,  1906. 
"Bob  Pyron  Land  Co.,  Port  Worth,  Texas. 

"If  you  control  Godair  ranch,  wire  price;  party  would  inspect  it 
Monday.  C.  S.  Knott." 

To  this  message  Pyron  replied  by  wire  as  follows: 

"Fort  Worth,  Texas,  Sept.  1,  1906. 
"C.  S.  Knott,  Colorado,  Texas. 

"Price  five-fifty  per  acre;  one-third  cash,  or  twenty-four  thousand 
cash.  Seventy-five  thousand  January  first;  balance  three  years,  at  six 
percent;  must  have  answer  Monday.  Your  commission  two  and  one- 
half  percent;  act  quick.  Bob  Pyron." 

Pyron  also  wrote  the  following  letter: 


L 
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Fort  Worth,  Texas,  Sept.  1,  1906. 


Mr.  C.  S.  Knott, 

"Colorado  City,  Texas. 
"Dear  Sir:  Your  telegram  ju&t  received.  It  read  as  follows:  "If 
you  control  Godair  ranch,  wire  price;  party  would  inspect  Monday/ 
I  wired  you  as  follows :  Trice  $5.50  per  acre ;  one-third  cash,  or  $25,- 
000  cash,  $75,000  Jan.  the  1st,  balance  three  years  at  6  percent.  Must 
have  answer  Monday.  Your  commission  2y2  percent.  Act  quick. 
Answer/  Now,  Mr.  Knott,  Godair  is  here.  Judge  Lindsey  and  others 
have  been  getting  him  a  little  excited,  telling  him  that  they  could  sell 
this  land  at  from  $10  to  $12  per  acre,  which  I  expect  they  could  do 
without  any  trouble.  He  has,  after  a  week's  wrangling,  decided  to 
give  me  until  Monday  night  to  sell  it  as  a  whole  at  $5.50  per  acre; 
1/3  cash,  payments  as  follows:  $25,000  now;  $75,000  Jan.  the  1st, 
balance  1,  2  and  3  years,  payable  annually  at  6  percent  interest.  Now 
he  will  give  longer  time  than  this  if  the  party  so  desires,  the  party  to 
assume  the  amounts  due  the  different  counties.  I  enclose  you  herein 
a  statement  showing  the  amounts.  Now,  if  you  ever  did  get  busy,  let 
it  be  now.  Bush  your  man  over  the  land,  and  wire  me,  so  I  can  get 
as  early  Monday  evening  as  possible,  for  if  the  trade  is  closed  as  above 
stated,  it  will  make  us  a  nice  piece  of  money  and  can  be  carried  out 
without  any  trouble.  However,  if  you  start  into  it,  and  can  not  pos- 
sibly wire  me  Monday,  wire  me  as  early  Tuesday  as  you  can,  or  close 
it  just  as  early  as  you  can,  and  let  me  know,  and  we  will  make  him 
come  through  some  way  anyway,  but  for  goodness  sake  try  to  get  your 
party  to  accept  the  proposition  Monday.  This  is  certainly  a  cheap 
piece  of  land  and  whoever  gets  it  will  make  a  barrel  of  money.  I  am 
sending  this  by  the  conductor  so  you  will  be  sure  to  get  it  at  the  train. 
Hoping  that  you  will  make  the  deal  and  let  me  know  as  early  as  pos- 
sible Monday  evening,  I  am,  Yours  very  truly, 

"Bob  Pyron  Land  Company, 

"By  Bob  Pyron/' 

After  the  receipt  of  the  above  telegram  of  September  1st,  in  an- 
swer thereto,  before  the  receipt  of  the  letter  last  quoted,  appellant  sent 
the  following  telegram: 

"Colorado,  Texas,  Sept.  1,  1906. 
"Bob  Pyron, 

"Fort  Worth,  Texas. 
"Telephone  Higginbotham,  Dublin;  tell  them  I  say  buy. 

"C.  S.  Knott." 

He  at  the  same  time  wired  J.  M.  Higginbotham,  at  Dublin,  as  fol- 
lows: 

"Telegraphed  Pyron  to  telephone  you;  land  all  very  fine;  bargain; 
buy;  I  am  ready.    Twenty-five  thousand  cash." 

He  also  went  to  work  in  Colorado  City  to  find  other  parties  who 
would  take  the  lands  in  the  event  the  Higginbothams  and  Harrises 
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could  not  be  induced  to  purchase  them.  On  the  following  Monday 
morning,  September  3d,  this  arrangement  with  the  Colorado  parties 
was  made,  whereby  it  was  agreed  that  they  would  take  the  land  at  the 
price  and  on  the  terms  stated,  provided  the  deal  with  the  Higgin- 
bothams  and  Harrises  did  not  go  through,  these  negotiations  being  ex- 
pressly made  subject  to  the  negotiations  then  pending  with  the  Hig- 
ginbothams  and  Harrises.  Pending  the  negotiations  with  the  Colo- 
rado parties,  however,  and  in  answer  to  appellant's  telegram  to  Bob 
Pvron  of  September  1st,  above  quoted,  Pyron  wired  appellant  as  fol- 
lows  * 

"Fort  Worth,  Texas,  Sept.  2,  1906. 
"I  have  had  the  sale  of  the  Godair  land  up  with   Higginbothams 
for  a  month.  Bob  Pyron." 

Early  the  next  morning,  September  3,  1906,  the  plaintiff  wired  Py- 
ron as  follows: 


«1 


;Sept.  3,  1906. 
cBob  Pyron:     I  think  can  make  sale  if  you  will  divide  commissions 
again  and  Godair  will  make  several  deeds.  C.  S.  Knott." 

Later  in  the  day,  and  after  arrangements  with  the  Colorado  parties 
had  been  made,  as  above  stated,  the  plaintiff  further  wired  Pyron  as 
follows,  to  wit: 

"September  3,  1906. 
"Bob  Pvron,  Fort  Worth. 

"If  Higginbothams  have  not  bought  land,  I  have  made  sale  here. 

"C.  S.  Knott." 

This  message  was  sent  in  the  forenoon.  About  sundown  that 
evening  appellant  received  from  Pyron  the  following  answer: 


Sept.  3d. 
C.  S.  Knott,  Colorado,  Texas. 
"Godair  lands  sold.  Bob  Pvron." 

Thereafter,  on  September  4th,  appellant  came  to  Fort  "Worth,  in- 
quired of  Pyron  if  he,  appellant,  was  "interested"  in  the  deal,  and 
when  informed  that  his  name  was  not  mentioned  in  the  transaction, 
informed  Pyron  of  the  arrangement  he  had  made  with  the  Colorado 
parties  to  take  the  land,  and  told  Pyron  that  he  was  authorized  to  put 
up  a  forfeit  to  secure  the  deal  with  the  Colorado  people.  Pyron  again 
told  appellant  that  the  land  had  been  sold  to  the  Higginbothams,  and 
appellant  thereupon  demanded  of  Pyron  one-half  of  the  commissions 
on  that  deal.  Pyron  denied  appellant's  right  to  any  part  of  such  com- 
missions, and  hence  the  suit. 

It  should  perhaps  be  further  stated  that  after  appellant's  visit  to 
Pyron  on  September  4th,  as  above  stated,  he  further  got  into  com- 
munication with  J.  M.  Higginbotham,  of  Dublin,  and  inquired 
whether  he  had  been  admitted   as   one   of  the   purchasers.     Higgin- 
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botham  in  reply  informed  him  to  the  effect  that  the  trade  had  really 
been  closed  through  B.  W.  Higginbotham,  without  consultation  with 
him.  B.  W.  Higginbotham  testified  to  the  effect  that  he  and  John  G. 
Harris  came  to  Fort  Worth  and  closed  the  sale  with  Mr.  Godair,  and 
that  they  did  not  know  appellant  in  the  transaction;  that  they  acted 
for  J.  M.  Higginbotham  and  H.  L.  Harris  without  final  consultation 
with  them;  that  they  did  not  desire  appellant  as  one  of  the  co-pur- 
chasers, and  that  they  did  not  pay  any  attention  to  Knott.  J.  M. 
Higginbotham  testified  that  Knott's  telegram  of  September  1st  had  no 
influence  with  him  in  inducing  the  purchase,  and  Pyron  testified  that 
about  August  1,  1906,  he  had  informed  Knott  in  a  conversation  that 
he,  Pyron,  had  the  Godair  ranch  for  sale,  and  was  negotiating  with 
the  Higginbothams  to  sell  to  them.  Appellant  remembered  the  con- 
versation, but  did  not  remember  that  Pyron  told  him  he  was  trying 
to  sell  to  the  Higginbothams.  It  should  also  be  further  stated  that 
prior  to  appellant's  telegram  to  Pyron  on  September  1st,  to  "telephone 
Higginbotham,  Dublin;  tell  them  I  say  buy;"  Pyron  had  no  knowledge 
that  appellant  was  or  had  been  negotiating  with  either  the  Higgin- 
bothams or  the  Harrises. 

It  seems  clear  to  us  that  this  evidence  affords  no  reasonable  basis 
for  a  recovery  by  appellant.  Regardless  of  the  inference  arising  from 
the  evidence  that  appellant's  efforts  to  interest  the  Higginbothams  and 
Harrises  was  with  a  view  of  himself  becoming  a  part  purchaser,  and 
not  merely  to  procure  purchasers  for  Godair,  there  is  nothing  to  suf- 
ficiently support  a  conclusion  that  there  was  a  contract,  express  or 
implied,  to  pay  appellant  commissions  for  what  he  did.  Godair's  let- 
ter to  him  of  June  1?  1906,  was  a  mere  answer  to  an  inquiry  for 
prices,  etc.,  and  cannot  reasonably  be  construed  as  an  appointment  of 
agency,  authorizing  appellant  as  such  to  procure  purchasers.  His  acts 
in  the  premises,  as  to  Godair,  were  mere  gratuities,  particularly  in 
view  of  the  fact  that  Godair  had  not  requested  said  services  nor  had 
knowledge  thereof.  What  appellant  did  between,  the  date  of  Godair's 
letter  and  the  date  of  his  first  communication  with  Pyron  seems  al- 
together too  inconclusive  to  form  a  foundation  for  a  claim  against  Go- 
dair for  reasonable  compensation  therefor. 

As  to  Bob  Pyron,  and  we  here  use  the  name  as  representing  the 
Oliver  Land  &  Immigration  and  the  Bob  Pyron  Land  Companies  as 
well  as  himself,  it  can  not  reasonably  be  pretended  that  appellant 
performed  any  service  for  which  Pyron  was  bound  to  compensate, 
prior  to  Pyron's  answer  of  September  1st  offering  to  divide  commis- 
sions. Prior  to  this  date,  as  to  Pyron  appellant  was  evidently  a  mere 
volunteer.  What  did  he  do  after  that  ?  Nothing  that  we  can  find,  save 
to  wire  Pyron  to  telephone  Higginbotham  and  tell  them  to  buy,  and 
to  also  wire  J.  M.  Higginbotham  to  buy,  accompanied  with  the  assur- 
ance that  he,  appellant,  was  ready.  Can  it  be  said  that  this,  under  the 
circumstances,  renders  Pyron  or  Godair  liable  for  commissions?  Nei- 
ther, prior  to  this,  had  any  knowledge  that  appellant  was  or  had  been 
dealing  with  the  Higginbothams,  and  Pyron  promptly  repudiated  ap- 
pellant's interference  with  the  Higginbothams  with  whom  he  had  been 
negotiating  more  than  a  month  and  with  whom  he  had  a  sale  almost 
concluded.     We  do  not  think  that  appellant  could  thus  intrude,   or 
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that  in  view  of  the  Higginbothams'  testimony  that  the  telegram  to 
Higginbothams  did  not  influence  the  final  purchase  on  their  part  in 
any  degree.  Nor  do  we  think  appellant's  efforts  with  the  Colorado 
parties  can  be  a  basis  for  commissions.  He  knew  at  the  time  that  a 
sale  to  the  Higginbothams  was  imminent,  and  expressly  acted  subject 
thereto. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and 
the  judgment  affirmed.     It  is  ordered  accordingly. 

Affirmed. 

Writ  of  error  refused. 


Abilene  Light  &  Water  Company  v.  M.  M.  Claok. 

Decided  December  4,  1009. 

1. — Receivers'  8ale— Purchaser — Liability  for  Contract. 

In  the  absence  of  notice  of  such  an  agreement,  a  purchaser  of  a  water  and 
light  plant  at  a  receiver's  sale,  would  not  be  bound  by  a  verbal  agreement  on 
the  part  of  the  original  owner  of  the  plant  to  maintain  and  keep  in  repair  a 
bridge  constructed  by  it  across  a  creek  for  the  use  of  a  private  individual. 

2. — Nuisance—Flooding  Land — limitation. 

Where  the  structure  constituting  a  nuisance  is  permanent  and  the  injury 
is  constant  or  certain  to  occur,  then  the  whole  damage  may  be  recovered  at  once, 
and  limitation  will  begin  to  run  from  the  building  of  the  structure.  This  rule 
applied  to  the  building  of  a  dam  across  a  creek  whereby  adjacent  land  was 
flooded  and  damaged. 

3. — Same — Annual  Compensation. 

The  mere  fact  that  the  party  who  built  a  dam  across  a  creek  and  flooded 
the  land  of  an  adjacent  owner,  agreed  to  pay  and  did  pay  such  owner  a  certain 
amount  annually  in  compensation  for  his  damages,  would  not  prevent  the 
owner's  cause  of  action  from  accruing  when  the  dam  was  built,  nor  hold  the 
statute  of  limitation  in  abeyance. 

Appeal  from  the  County  Court  of  Taylor  County.     Tried  below  be- 
fore Hon.  T.  A.  Bledsoe. 

Wagstaff  &  Davidson,  for  appellant. — The  verdict  of  the  jury  and 
the  judgment  entered  thereon  is  contrary  to  the  law  and  the  evidence 
in  that  the  undisputed  evidence  shows  that  the  dam  was  raised  about 
the  year  1898  by  the  Lytle  Water  Company  and  the  property  was  pur- 
chased by  the  Abilene  Light  &  Water  Company  without  notice  of 
any  agreement  on  the  part  of  Lytle  Water  Company  to  maintain  the 
bridge,  and  the  defendant  did  not  agree  to  maintain  the  bridge,  and 
more  than  six  years  had  elapsed  since  the  erection  of  the  dam,  and  the 
damage  occasioned  by  the  erection  of  the  dam  was  barred  by  limita- 
tion. Austin  &  N*.  W.  By.  Co.  v.  Anderson,  79  Texas,  427;  Cun- 
ningham v.  San  Saba  County,  1  Texas  Civ.  App.,  480;  Southern  Pac. 
Ry.  Co.  v.  Graham,  12  Texas  Civ.  App.,  565;  Sutherland  v.  Galves- 
ton, H.  &  S.  A.  Rv.  Co.,  108  S.  W.,  969;  Hutchinson  v.  International 
&  G.  KT.  R.  Co.,  102  Texas,  471 ;  Lyles  v.  Texas  &  U".  0.  R.  Co.,  73 
Texas,  95;  Houston  Waterworks  Co.  v.  Kennedy,  70  Texas,  233;  Set- 
tegast  v.  Houston,  0.  L.  &  M.  P.  Ry.,  38  Texas  Civ.  App.,  623. 
Vol.  LVIII  Civil— 9. 
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The  appellant  not  having  any  knowledge  of  the  bridge  at  the  time 
he  purchased  the  property,  and  not  having  assumed  to  maintain  the 
bridge,  the  court  erred  in  admitting  the  testimony.  Abilene  Cotton 
Oil  Co.  v.  Anderson,  41  Texas  Civ.  App.,  342. 

Cunningham  &  Oliver,  for  appellee. — Evidence  having  disclosed  that 
appellee's  land  was  only  occasionally  flooded  by  backwater  from  the 
dam  of  appellant,  and  that  the  Lytle  Water  Company  paid  appellee 
$100  per  year  for  damages  occasioned  by  the  flooding  of  appellee's 
land,  until  appellant  bought  the  property  in  1906,  and  that  this  suit 
was  filed  in  1908,  the  statute  of  limitation  did  not  and  could  not  run 
so  as  to  defeat  appellee's  right  to  recover,  and  the  court  did  not  err 
in  submitting  that  view  of  appellant's  liability  to  the  jurv.  St.  Louis 
S.  W.  Ry.  Co.  v.  Beck,  80  S.  W.,  538 ;  Bonner  v.  Wirth,  5  Texas  Civ. 
App.,  560;  Clark  v.  Dyer,  81  Texas,  339;  Galveston  &  W.  By.  Co.  v. 
Kinhead,  60  S.  W.,  468. 

SPEER,  Associate  Justice. — M.  M.  Clack  recovered  judgment 
against  the  Abilene  Light  &  Water  Company  for  damages  growing 
out  of  the  maintenance  of  a  dam  across  Lytle  Creek,  near  the  city  of 
Abilene,  by  which  water  was  caused  to  back  over  about  ten  acres  of 
land,  rendering  the  same  wholly  useless,  and  to  recover  a  further  sum 
which  he  was  forced  to  expend  in  repairing  a  bridge  across  said  creek. 
In  addition  to  the  general  issue  the  defendant  pleaded  the  statute  of 
limitations  of  two  years,  and  upon  this  appeal  insists  that  the  trial 
court  should  have  given  its  requested  summary  instruction  in  view  of 
the  undisputed  evidence. 

With  respect  to  the  bridge,  it  is  insisted  by  appellee  that  the  Lytle 
Water  Company,  appellant's  predecessor,  erected  the  dam,  and  shortly 
thereafter,  in  pursuance  of  an  agreement  to  do  so,  constructed  a  bridge 
across  the  creek  to  furnish  him  passage  from  one  part  of  his  land  to 
another,  and  agreed  to  maintain  the  same;  that  this  appellant  bought 
the  property  of  the  Lytle  Water  Company  in  the  year  1906.  This 
agreement  on  the  part  of  the  Lytle  Water  Company  was  verbal.  It 
does  not  at  all  follow  from  this  that  appellant  is  liable  on  the  cove- 
nant of  the  Lytle  Water  Company  to  maintain  the  bridge.  On  the 
contrary,  it  is  undisputed  that  appellant  became  the  owner  of  the 
property  of  the  Lytle  Water  Company  at  a  receiver's  sale,  and  had  no 
notice  whatever  of  its  agreement  with  appellee  concerning  the  mainte- 
nance of  the  bridge.  This  being  true,  and  the  appellant  having  in  no 
manner  voluntarily  agreed  to  maintain  the  bridge,  it  can  not  be  held 
liable  for  appellee's  expenses  in  repairing  it. 

It  remains  to  be  seen  then  if  in  any  event  appellant  is  liable  for 
the  damages  growing  out  of  the  overflow  of  appellee's  land.  The  ap- 
pellee thus  states  his  contention  in  this  respect:  "In  1898  and  1899 
the  Lytle  Water  Company  raised  the  dam  about  thirty-two  inches 
higher  to  its  present  height,  and  the  dam  has  been  maintained  at  this 
height  to  the  present  time,  and  this  increase  in  the  height  of  the  dam 
caused  water  to  back  over  ten  or  twelve  acres  of  appellee's  land.  The 
Lytle  Water  Company  paid  him  one  hundred  dollars  a  year  on  account 
of  this  overflow  and  the  backing  of  water  while  it  owned  the  prop- 
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erty,  and  during  the  two  years  prior  to  the  filing  of  this  suit  water 
had  stood  on  the  land  from  six  weeks  to  three  months  during  the  year 
and  part  of  the  spring  and  summer;  the  lake  is  full  from  one  to  two 
times  each  vear  and  covers  this  land  from  six  weeks  to  six  months 
each  year ;  when  the  water  goes  down  in  the  lake  the  water  goes  off  the 
land,  leaving  it  dry  for  a  portion  of  each  year,  but  not  long  enough 
to  enable  him  to  cultivate  a  crop  on  the  land."  In  his  testimony  ap- 
pellee further  stated:  "That  when  the  water  is  not  on  the  land  it  is 
boggy  and  the  water  rises  on  it;  the  grass  will  not  grow  on  it,  and  the 
land  is  not  worth  a  button,  by  reason  of  the  dam  being  erected  and 
raised.  That  this  condition  of  affairs  has  been  the  same  since  Lvtle 
Water  Company  raised  the  dam  in  1898  or  1899,  and  since  the  dam 
was  raised  he  has  abandoned  the  use  of  it  for  cultivation,  as  it  has 
been  worthless  for  that  purpose  since  said  time." 

As  before  stated,  this  suit  was  filed  in  1908.  Under  these  facts  we 
do  not  think  appellee  was  entitled  to  recover  anything,  and  our  con- 
clusion is  predicated,  of  course,  upon  a  holding  that  his  cause  of 
action  as  to  the  land  in  controversy  arose  when  the  Lytle  Water  Com- 
pany raised  the  dam  to  its  present  height,  thereby  submerging  appel- 
lee's land.  It  is  perfectly  apparent  to  our  minds  that  the  dam  across 
Lj^tle  Creek  is  a  permanent  structure,  and  that  upon  its  being  raised 
so  as  to  inundate  appellee's  land  in  the  manner  shown  by  his  testi- 
mony, he  could  at  once  have  instituted  suit  for  his  damages.  If  he 
could  have  sued  then  he  ought  to  have  done  so,  and  if  he  failed,  he  was 
under  the  penalty  of  a  bar  by  the  statute  of  limitations.  Where  the 
structure  constituting  a  nuisance  is  permanent  and  the  injury  is  con- 
stant or  certain  to  occur,  then  the  whole  damage  may  be  recovered  at 
once.  Texas  Central  R.  R.  Co.  v.  Brown,  38  Texas  Civ.  App.,  610, 
and  authorities  there  cited.  It  is  further  worthy  of  notice  that  no 
special  damages  occurred  during  the  two  years  immediately  preceding 
the  filing  of  this  suit,  but  the  conditions  were  identical  with  those  ex- 
isting for  many  years  prior  thereto,  thus  showing  clearly  that  the  real 
cause  of  action  asserted  in  this  suit  accrued  with  the  raising  of  the 
dam. 

It  is  perhaps  well  to  notice  one  further  contention  of  appellee.  It 
is  insisted  that  limitations  could  not  run,  because  after  Lytle  Water 
Company  raised  the  dam  to  its  present  height  it  paid  appellee  in  com- 
pensation for  his  damages  the  sum  of  one  hundred  dollars  per  year 
until  it  failed  in  business  and  the  appellant  became  the  owner  of  its 
property.  But  this  does  not  at  all  follow.  The  mere  fact  that  Lytle 
Water  Company  paid  to  appellee  the  sum  of  one  hundred  dollars  per 
year  damages  does  not  at  all  show  that  his  cause  of  action  had  not 
fully  accrued  when  the  dam  was  raised,  or  even  held  in  abeyance  the 
statute  of  limitations.  There  is  neither  pleading  nor  evidence  to  show 
that  appellee's  cause  of  action  was  merged  in  a  contract  whereby  Lytle 
Water  Company  undertook  to  pay  the  sum  of  one  hundred  dollars  per 
year,  even  if  that  would  affect  the  question. 

We  see  no  way  to  avoid  the  conclusion  that  the  statute  has  long 
ago  barred  the  appellee's  right  to  recover,  and  the  judgment  in  his 
favor  is  therefore  reversed  and  judgment  here  rendered  for  appellant 

Reversed  and  rendered. 
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Texas  &  Pacific  Eailway  Company  v.  J.  D.  Jones. 

Decided  December  4,  1009. 

1.— Carrier — Shipment  of  Live  Stock — Negligence — Charge. 

In  a  suit  against  a  railroad  company  for  injuries  to  a  shipment  of  live 
stock,  the  court  charged  the  jury  as  follows:  "If  you  believe  from  the  evidence 
that  plaintiff  delivered  said  stock  to  defendant  company  as  alleged  in  plaintiffs 
petition,  and  that  said  stock  were  damaged  by  defendant  company  as  alleged 
in  plaintiff's  petition,  then  you  will  find  for  plaintiff."  Held,  error,  in  that  it 
authorized  a  recovery  by  plaintiff  irrespective  of  any  question  whether  or  not 
defendant  was  guilty  of  negligence  causing  the  damage. 

2. — Same— Measure  of  Damage. 

A  charge  upon  the  measure  of  damage  to  a  shipment  of  live  stock  con- 
sidered, and  held  error  in  that  it  authorized  a  recovery  against  the  defendant 
carrier  for  all  damage  to  the  stock  irrespective  of  whether  the  damage  was 
caused  by  the  negligence  of  the  defendant  or  that  of  another  carrier  over 
whose  road  the  stock  was  alBO  transported. 

3. — Same— Negligence— Question  for  Jury. 

Whether  or  not  the  transportation  of  cattle  over  the  road  of  a  certain 
carrier  was  made  in  a  reasonable  time,  was  an  issue  to  be  determined  by  the 
jury,  and  it  was  improper  to  permit  a  witness  to  express  his  opinion  thereon. 

Appeal  from  the  County  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  T.  A.  Bledsoe. 

Wagsiaff  &  Davidson  (W.  L,  Hall,  of  counsel),  for  appellant. 

Cunningham  &  Oliver,  for  appellee. 

DUNKLIN,  Associate  Justice. — The  Texas  &  Pacific  Eailway 
Company  has  appealed  from  a  judgment  in  favor  of  J.  D.  Jones  for 
four  hundred  and  fifty  dollars,  recovered  in  the  County  Court  of  Tay- 
lor County  in  a  suit  for  damages  resulting  to  a  shipment  of  twenty- 
nine  head  of  horses  and  mules  from  Merkel  to  Port  Worth. 

The  trial  court  gave  the  jury  the  following  instruction:  "You  are 
charged  that  if  you  believe  from  the  evidence  that  plaintiff  delivered 
said  stock  to  defendant  company,  as  alleged  in  plaintiff's  petition,  and 
that  said  stock  were  damaged  by  defendant  company,  as  alleged  in 
plaintiffs  petition,  then  you  will  find  for  plaintiff."  By  the  first  as- 
pignment  of  error  appellant  challenges  the  correctness  of  the  foregoing 
instruction  on  the  ground  that  it  in  effect  instructs  the  jury  that  if 
the  stock  were  injured  in  the  manner  alleged  in  plaintiff's  petition, 
then  defendant  was  guilty  of  negligence  authorizing  a  recovery  by 
plaintiff. 

The  allegations  in  plaintiff's  petition  were,  in  effect,  that  the  run- 
ning board,  on  which  the  animals  passed  from  the  loading  pens  into 
the  car  at  Merkel,  broke  with  some  of  the  animals  upon  it  and  thus 
caused  them  to  be  injured;  that  by  reason  of  the  delays  in  transporta- 
tion occurring  at  Merkel  and  various  other  places  en  route  to  Port 
Worth,  and  rough  handling  of  the  car  in  which  the  animals  were 
transported,  the  market  value  of  the  animals  was  greatly  depreciated ; 
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and  that  in  failing  to  provide  safe  facilities  for  loading,  and  in  failing 
to  avoid  such  delays  and  such  rough  handling  of  the  car,  the  defend- 
ant was  guilty  of  negligence. 

Appellee  insists  that  by  the  language  used  in  the  charge  above 
quoted,  "and  that  said  stock  were  damaged  by  defendant  company  as 
alleged  in  plaintiff's  petition,"  the  jury  must  necessarily  have  under- 
stood fehat  in  order  for  plaintiff  to  recover  he  must  prove  not  only 
that  the  animals  were  damaged  as  alleged,  but  that  such  damage  was 
occasioned  through  defendant's  negligence.  We  can  not  concur  in  this 
contention.  Perhaps  one  learned  in  the  law  would  so  interpret  the 
charge,  but  it  is  entirely  probable  that  the  jury,  composed  of  laymen, 
construed  the  instruction  as  meaning  that  a  verdict  should  be  re- 
turned in  plaintiffs  favor  if  the  animals  had  sustained  damage  in  the 
manner  alleged,  irrespective  of  any  question  as  to  whether  or  not  de- 
fendant was  guilty  of  negligence  which  was  the  proximate  cause  of 
such  damage.  Appellant's  first  assignment  of  error  is  therefore  sus- 
tained. (Bering  Mfg.  Co.  v.  Femelat,  35  Texas  Civ.  App.,  36,  and 
authorities  there  cited.) 

Appellant's  second  assignment  of  error  is  as  follows:  "The  court 
erred  in  his  charge  to  the  jury  as  follows :  'If  you  should  find  for  the 
plaintiff  .  .  .  you  will  first  find  from  the  evidence  what  the 
reasonable  value  of  said  stock  in  the  market  at  Hillsboro,  Texas,  on 
the  11th  day  of  October,  1906,  would  have  been  with  only  such  dam- 
ages as  ordinarily  occur  in  shipping  stock  that  distance  with  ordinary 
care.' "  The  foregoing  assignment  sets  out  only  a  portion  of  the 
charge  on  the  measure  of  damages.  Following  the  portion  quoted 
above,  the  court  continued :  "You  will  then  find  from  the  evidence  the 
reasonable  value  of  said  stock  in  the  market  at  Hillsboro  on  said  date 
in  their  damaged  condition,  if  you  find  they  were  injured  or  damaged 
in  value.  And  if  this  last  amount  is  less  than  the  value  found  under 
the  preceding  subdivision  'A'  of  this  charge  you  will  then  ascertain 
the  difference  in  said  amounts,  and  said  difference,  if  any,  will  be  the 
amount  of  your  verdict  for  the  plaintiff."  It  is  doubtful  whether  this 
assignment  is  a  sufficient  predicate  for  the  proposition  urged  by  ap- 
pellant, that  the  portion  of  the  charge  quoted  in  the  assignment  au- 
thorized the  jury  to  allow  plaintiff  damages  for  all  injuries  to  the  ani- 
mals occurring  during  the  entire  trip  from  Merkel  to  Hillsboro;  but, 
as  the  judgment  will  be  reversed  for  other  errors,  and  in  view  of  an- 
other trial  we  suggest  that  there  was  error  in  the  charge  upon  the 
measure  of  damages  taken  as  a  whole.  The  undisputed  evidence 
showed  that  the  owner  of  the  animals  accompanied  the  shipment;  that 
they  were  shipped  over  appellant's  road  from  Merkel  to  Fort  Worth, 
and  thence  to  Hillsboro  over  the  Missouri,  Kansas  and  Texas  Rail- 
way, and  that  they  were  kept  in  stock  pens  in  Fort  Worth  a  whole 
day  awaiting  shipment  to  Hillsboro. 

Plaintiff  testified  in  part  as  follows:  "I  have  been  shipping  mules 
and  horses  nearly  all  my  life,  and  know  the  effect  of  long  delay  and 
rough  handling  upon  the  market  value  of  such  animals.  In  addition 
to  bruising  and  crippling  them,  they  depreciate  in  weight  and  flesh 
and  in  appearance,  their  hair  gets  rough,  and  tends  to  make  them  un- 
salable and  reduces  their  market  value."    In  no  event  would  appellant 
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be  liable  for  depreciation  in  market  value  of  the  animals  upon  their 
arrival  at  destination,  in  excess  of  such  as  resulted  from  injuries  oc- 
curring on  its  own  line,  but  the  charge  upon  the  measure  of  damages 
above  quoted  allowed  a  recovery  for  any  further  damages  occurring 
after  the  termination  of  the  shipment  over  appellant's  road.  Texas  & 
P.  Ry.  v.  Vanghan,  16  Texas  Civ.  App.,  403;  Railway  v.  Liebold,  55 
S.  W.,  368. 

The  following  question  was  propounded  to  plaintiff  by  his  counsel: 
''What  would  have  been  the  reasonable  market  value  at  Hillsboro, 
Texas,  of  the  black  mare  which  died  if  she  had  reached  Hillsboro  with 
only  such  injuries  as  ordinarily  occur  after  a  reasonable  and  ordinary 
run  from  Merkel,  Texas,  to  Hillsboro,  Texas,  via  T.  &  P.  Ry.  and  the 
M.,  K.  &  T.  Ry.  of  Texas  ?"  Defendant  objected  to  the  question  upon 
the  ground  that  the  answer  of  the  witness  would  be  the  expression  of 
his  opinion  upon  a  mixed  question  of  law  and  fact.  The  objection 
was  overruled,  and  the  witness  was  permitted  to  answer  the  question 
favorably  to  plaintiff,  and  this  ruling  is  the  basis  of  appellant's  fifth 
assignment  of  error.  The  issue  as  to  whether  or  not  the  run  over  de- 
fendant's line  was  a  reasonable  run  was  an  issue  of  negligence,  and 
the  test  for  its  determination  was  whether  or  not  the  same  was  such  a 
run  as  a  carrier  of  ordinary  prudence  would  have  made  under  similar 
circumstances.  This  was  an  issue  to  be  determined  by  the  jury,  upon 
which  it  was  improper  for  the  witness -to  express  an  opinion,  and  the 
court  erred  in  overruling  appellant's  objection  to  the  question.  Hous- 
ton &  T.  C.  Ry.  v.  Roberts,  101  Texas,  418;  Missouri,  K.  &  T.  Rv.  v. 
Schults,  109  S.  W.,  445:  Galveston,  H.  &  S.  A.  Ry.  v.  Noelke,  110  S. 
W.,  82;  Pecos  &  K  T.  Ry.  v.  Evans-Snyder-Buel  Co.,  42  Texas  Civ. 
App.,  60;  Ft.  Worth  &  D.  C.  Ry.  v.  Thompson,  2  Texas  Civ.  App., 
170;  Sonnefield  v.  Mayton,  39  S.  W.,  167. 

For  the  errors  above  indicated  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  is  remanded  for  another  trial. 

Reversed  and  remanded. 


Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  R.  S. 

Thompson. 

Decided  December  4,  1909. 

1 . — Evidence — Objection — Practice. 

In  a  suit  for  damages  to  a  shipment  of  cattle  plaintiff  was  allowed  to 
testify  that  he  received  a  certain  amount  net  for  his  cattle  when  they  were 
sold  on  the  market;  defendant  objected  to  the  testimony  upon  the  ground 
that  it  was  hearsay,  plaintiff  having  already  testified  that  he  did  not  accompany 
his  cattle  to  market,  did  not  sell  them  himself,  was  not  present  when  they  were 
sold,  and  his  only  information  as  to  the  price  for  which  the  cattle  sold  was 
derived  from  the  account  sales.  Held,  the  testimony  was  not  subject  to  the 
particular  objection  made,  and  the  Appellate  Court  will  not  consider  any  other. 

2. — Bill  of  Exception — Kecital  of  Tacts. 

Recitation  or  assertion  by  counsel  of  facts  in  bills  of  exception  to  the 
admission  of  testimony,  must  be  verified  by  other  parts  of  the  bill  in  order  to 
require  consideration  on  appeal. 
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3. — Brief — Statement  of  Evidence. 

When  an  assignment  of  error  is  based  upon  a  supposed  assumption  of 
fact  by  the  court  in  its  charge,  it  should  be  made  to  appear  by  the  statement 
under  the  assignment  that  such  assumption  was  not  warranted  by  the  state  of 
the  evidence  and  was  therefore  prejudicial  to  the  appellant. 

Appeal  from  the  County  Court  of  Gray  Countv.  Tried  below  be- 
fore Hon.  T.  M.  Wolfe. 

N.  fl".  Lassiter,  Robert  Harrison  and  Turner,  Hendricks  &  Boyce, 
for  appellant. — There  is  no  proper  evidence  in  the  record  showing 
what,  if  any,  loss  the  plaintiff  sustained  by  reason  of  the  alleged  de- 
lay. There  is  no  evidence  showing  what  the  cattle  brought  on  the 
market,  or  whether  they  were  sold  for  or  above  the  market  price.  The 
introduction  of  the  evidence  objected  to  in  this  assignment  was  an  at- 
tempt to  get  before  the  jury  by  hearsay  testimony  the  amount  the 
cattle  sold  for  at  Kansas  City.  The  evidence  is  hearsay  and  not  ad- 
missible. Ft.  Worth  &  B.  G.  Ry.  Co.  v.  Cauble,  41  Texas  Civ.  App., 
348;  International  &  G.  N.  Ry.  Co.  v.  Startz,  97  Texas,  167;  Gulf,  C. 
&  S.  F.  Ry.  Co.  v.  Baugh,  42  S.  W.,  245. 

The  court  erred  in  the  second  paragraph  of  his  charge  to  the  jury 
in  that  a  double  recovery  of  plaintiff's  damage  would  be  allowable 
thereunder,  the  jury  being  instructed  that  in  addition  to  the  difference 
of  value  or  price  of  the  cattle  between  the  time  they  did  arrive  and 
the  time  when  they  should  have  arrived,  plaintiff  might  recover  the 
difference  in  shrinkage.  International  &  G.  N.  Ry.  Co.  v.  Butcher,  98 
Texas,  463 ;  Dallas  Con.  Elec.  St.  Ry.  v.  Rutherford,  78  S.  W.,  558. 

S.  E.  Boyett  and  R.  E.  Underwood,  for  appellee. 

CONNER,  Chief  Justice. — We  are  of  opinion  that  the  judgment 
must  be  affirmed.  While  the  fact  that  R.  S.  Thompson  actually  re- 
ceived the  net  sum  of  six  hundred  and  seventy-one  dollars  and  five 
cents  would  be  incompetent  as  proof  of  what  his  cattle  sold  for  on  the 
market,  it  was  certainly  not  hearsay,  and  no  other  objection  appears 
to  have  been  made  to  the  testimony.  The  trial  court's  consideration 
of  the  exception  was  limited  to  the  particular  objection  made  (Rule 
58,  for  District  and  County  Courts),  and  obviously  we  should  not  go 
beyond  it.  See  Rector  v.  Hudson,  20  Texas,  234;  Wheeler  v.  Tyler 
Southeastern  Ry.  Co.,  91  Texas,  356,  and  cases  cited  on  pages  359- 
360.    The  first  assignment  is  accordingly  overruled. 

The  second  and  third  assignments  are  overruled  on  the  ground  that 
the  bills  of  exceptions  to  the  evidence  therein  complained  of  fail  to 
show  error  in  the  court's  rulings.  The  statement  in  bill  of  exception 
number  3  that  the  witness  "had  already  testified  that  he  did  not  ac- 
company the  shipment/'  etc.,  and  in  bill  number  4  that  the  grade  of 
appellee's  cattle  had  not  been  shown,  and  that  the  copies  of  the 
"Daily  Drovers'  Telegram"  had  not  been  authenticated,  appear  merely 
as  assertions  of  counsel  in  stating  the  grounds  of  objection,  and  are 
not  otherwise  shown  in  the  bills  to  be  true.  It  has  often  been  held 
that  the  recitation  of  facts  in  objections  to  testimony  must  be  verified 
by  other  parts  of  the  bill  in  order  to  require  consideration  on  appeal. 
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See  Anderson  v.  Anderson,  23  Texas,  640;  Terrell  v.  McCown,  91 
Texas,  231;  dissenting  opinion  in  Waggoner  v.  Dodson,  68  S.  W.,  817; 
s.  c,  Supreme  Court,  96  Texas,  6-18. 

The  charge  of  the  court  is  by  no  means  perspicuous,  but  the  objec- 
tions thereto  in  the  fourth  and  fifth  assignments  hardly  require,  we 
think,  a  reversal  of  the  judgment.  By  the  first  paragraph  of  the 
charge  the  jury,  in  order  to  find  for  appellee  at  all,  were  required  to 
find  not  only  that  appellee's  cattle  "lost  weight"  because  of  negligent 
delay,  but  also  that  appellee  thereby  "lost  on  the  difference  of  price 
in  the  market."  The  charge,  therefore,  in  submitting  the  measure  of 
damage  that,  "If  you  find  that  plaintiff  is  entitled  to  recover  damages 
under  the  foregoing  paragraph,  then  the  measure  of  his  damages 
would  be  the  difference  of  market  value  of  prices  from  Tuesday  until 
Friday,  and  the  difference  in  shrinkage  by  such  delays,"  is  not  on  the 
weight  of  the  testimony  in  that  both  elements  were  submitted.  If  so, 
in  assuming  that  the  cattle  should  have  sold  on  Tuesday's  market  and 
were  sold  on  Friday's  market,  nothing  is  pointed  out  in  the  statements 
under  these  assignments  that  shows  the  assumptions  to  be  prejudicial. 
In  other  words,  the  statement  fails  to  show  what  other  day,  if  any, 
than  t  Tuesday  was  the  proper  day  of  sale,  or  that  market  prices  were 
materially  different,  on  the  several  days  between  Tuesday  and  Friday. 

The  same  character  of  answer  must  be  made  to  the  remaining  as- 
signment, complaining  of  the  rejection  of  special  charge  number  one. 
The  statement  sets  out  the  rejected  charge  only.  If  facts  existed  ren- 
dering its  rejection  prejudicial,  they  should  have  been  pointed  out, 
especially  in  view  of  the  court's  charge  which  substantially,  if  in- 
artistically,  placed  the  burden  of  proof  upon  appellee  to  prove  negli- 
gence. 

We  conclude  that  the  judgment  should  be  affirmed,  and  it  is  so  or- 
dered. 

Affirmed. 


Chicaoo,  Bock  Island  &  Gulp  Railway  Company  v.  Laura 

Wilson. 

Decided  December  4,  1009. 

1. — Railroads — Fencing  Track — Statute  Construed. 

The  obvious  purpose  of  article  4427,  Sayles'  Civil  Statutes,  Is  to  afford  the 
owner  of  an  enclosure  through  which  a  railroad  passes,  easy  access  to  and 
from  the  segregated  portions  of  the  enclosures;  and  where  openings  are  made 
in  the  right  of  way  fences  for  the  owner's  exclusive  benefit,  the  duty  devolves 
upon  him  to  keep  the  gates  closed. 

2. — Same. 

A  railroad  company  built  gates  in  its  right  of  way  fence  within  an  enclosure 
to  afford  a  passage  across  its  track  for  the  convenience  of  the  owner  of  the 
enclosure;  afterwards  the  owner  opened  a  lane  from  one  of  the  gates  to  a 
public  road,  there  being  no  gate  across  said  lane  at  the  end  on  the  road.  Held, 
the  gate  in  the  right  of  way  fence  at  the  end  of  the  lane  next  to  the  railroad 
track  was  not  within  an  enclosure  within  the  meaning  of  the  statute. 
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Appeal  from  the  County  Court  of  Wise  County.  Tried  below  be- 
fore Hon.  C.  WT.  Terrell, 

N.  H.  Lassiier,  Robert  Harrison  and  T.  J.  McMurray,  for  appellant. 
— The  special  charge  is  a  correct  statement  of  the  law  as  applicable 
to  this  case,  and  sTiould  have  been  given.  Missouri,  K.  &  T.  Ry.  Co. 
v.  Hanacek,  93  Texas,  446;  St.  Louis  S.  W.  Ry.  Co.  v.  Adams,  24 
Texas  Civ.  App.,  231. 

The  court  erred  in  overruling  defendant's  motion  for  a  new  trial, 
because  the  verdict  of  the  jury  was  contrary  to  the  law  and  the  evi- 
dence and  unsupported  by  the  evidence,  in  that  the  evidence  fails  to 
show  negligence  on  the  part  of  the  train  crew  proximately  causing  the 
injury,  and  the  evidence  did  show  that  the  animals  were  at  large  con- 
trary to  the  law,  and  that  the  defendant's  railroad  track  was  properly 
fenced  at  the  point  where  the  stock  were  injured.  Red  River,  T.  & 
S.  Ry.  Co.  v.  Dooley,  35  Texas  Civ.  App.,  364 ;  Missouri,  K.  &  T.  Ry. 
Co.  v.  Russell,  43  S.  W.,  57C;  Missouri,  K.  &  T.  Ry.  Co.  v.  Coleman, 
46  S.  W\,  371. 

R.  E.  Carswell  and  Trabue  Carswell,  for  appellee. — The  special 
charge  asked  was  not  applicable  to  the  case  made,  and  was  properly  re- 
fused: First,  because  the  pleadings  of  appellant  do  not  charge  the 
facts  showing  the  gate  through  which  the  animals  entered  the  right 
of  way  was  one  required  or  permitted  by  law;  secondly,  because  the 
evidence  does  not  show  that  the  right-of-way  fence  in  which  the  gate 
was  placed  divided  an  enclosure,  and  hence  was  required  by  law  for 
the  use  of  the  owner  of  the  enclosure;  thirdly,  because  the  evidence 
conclusively  shows  that  the  right  of  way  where  the  gate  appeared  was 
open  to  the  public  road,  and  the  gate  was  permitted  to  stay  open  for 
a  long  time,  affording  the  public  no  protection,  hence  the  right  of 
wav  was  not  in  law  fenced.  Texas  Central  Ry.  Co.  v.  Pruitt,  49 
Texas  Civ.  App.,  370;  Texas  Central  Ry.  Co.  v.  Pruitt,  101  Texas, 
548;  Rev.  Stats.,  art.  4427;  Texas  &  P.  Ry.  Co.  v.  \Yrebb,  102  Texas, 
210;  Texas  &  P.  Ry.  Co.  v.  Corn,  102  Texas,  194;  Texas  Central  Ry. 
Co.  v.  Wills,  116  S.  W.,  145. 

The  existence  or  non-existence  of  the  stock  law  in  Wise  County  was 
wholly  immaterial,  and  the  motion  for  new  trial  was  properly  over- 
ruled!   Texas  &  P.  Ry.  Co.  v.  Webb,  102  Texas,  210. 

OPINION  ON  REHEARING. 

SPEER,  Associate  Justice. — On  the  original  hearing  we  affirmed 
this  case  on  the  authority  of  Texas  Central  Railroad  Company  v.  Pru- 
itt, 101  Texas,  548,  stating  in  our  conclusions  that:  "The  injury 
(killing  of  live  stock)  occurred  at  a  point  where  gates  had  been  placed 
by  the  railway  company  across  a  lane,  the  other  end  of  which  was 
open,  and  there  is  nothing  in  the  record  to  show  that  the  company 
could  not  fence  its  road  at  this  point,  or  even  that  it  was  required  to 
place  a  gate  at  such  place.  Under  such  circumstances,  the  animals 
having  entered  through  the  open  gate,  the  company  is  liable  even 
without  proof  of  negligence."     A  re-examination  of  the  record  con- 
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vinces  us  that  this  conclusion  was  erroneous.  The  evidence  indicates 
that  at  the  time  the  railroad  was  built  it  divided  an  enclosure,  and 
the  gate  in  question  was  placed  there  for  the  benefit  of  the  owner  of 
such  enclosure.  The  lane  referred  to  appears  to  have  been  built  long 
afterward  by  the  present  owner  of  the  farm.  There  is,  then,  in  the 
record  that  which  shows  it  to  have  been  the  duty  of  the  railroad 
company  to  leave  an  opening  in  its  right  of  way  through  this  en- 
closure, and  under  numerous  decisions  it  became  the  duty  of  the  per- 
son for  whose  benefit  such  gate  was  erected  to  keep  it  closed.  (Mis- 
souri, K.  &  T.  Ry.  v.  Hanacek,  23  Texas  Civ.  App.,  394,  93  Texas, 
446;  Texas  &  P.  Ry.  Co.  v.  Corn,  102  Texas,  194;  Texas  &  P.  Ry. 
Co.  v.  Webb,  102  Texas,  201;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Davis,  54  Texas  Civ.  App.,  516;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Butler,  121  S.  W.,  176.)  Appellee's  animals  strayed  from  her  en- 
closure through  this  gate  on  to  appellant's  right  of  way  and  were 
killed. 

Appellant  requested  the  following  charge:  'The  defendant  requests 
the  court  to  charge  the  jury  that  if  they  find  from  the  evidence  that  the 
stock  of  the  plaintiff  were  killed  on  defendant's  railroad  by  being 
struck  by  any  of  its  trains,  but  alsq  find  that  the  defendant  had  fenced 
its  right  of  way  on  each  side  of  the  track,  and  that  for  the  benefit  of 
the  land-owner  a  gate  was  placed  in  the  right  of  way,  and  the  company 
had  no  use  for  the  gate,  but  it  was  used  exclusively  for  the  use  of  the 
land-owner,  and  find  that  the  stock  of  plaintiff  were  put  in  her  pas- 
ture on  the  night  they  were  killed,  and  that  they  escaped  and  wan- 
dered on  to  the  right  of  way  of  defendant  company  and  were  killed  by 
one  of  its  trains,  you  will  find  for  the  defendant  company  unless  you 
find  defendant's  servants  in  charge  of  the  train  did  not  use  ordinary 
care  to  prevent  striking  stock  on  its  track."  This  was  a  fair  presen- 
tation of  an  issue  not  otherwise  submitted,  and  the  charge  ought  to 
have  been  given. 

For  the  error  of  the  court  in  refusing  it,  the  judgment  of  the  court 
is  reversed  and  the  cause  remanded. 

OPINION  ON  APPELLEE'S  MOTION  FOR  REHEARING. 

Upon  further  consideration  of  this  appeal,  we  have  concluded  that 
the  trial  court  did  not  err  in  refusing  the  requested  instruction,  for 
which  we  formerly  reversed  and  remanded  the  case.  Article  4427, 
Sayles*  Texas  Civil  Statutes,  is  as  follows:  "All  railway  corporations 
in  this  State  which  have  [fenced]  or  which  may  hereafter  fence  their 
right  of  way,  may  be  required  to  make  openings  or  crossings  through 
their  fence  and  over  their  roadbed  along  their  right  of  way  every  one 
and  one-half  miles  thereof;  provided,  that  if  such  fence  shall  divide 
any  inclosure  that  at  least  one  opening  shall  be  made  in  said  fence 
within  such  inclosure."  The  obvious  purpose  of  this  statute  is  to  af- 
ford the  owner  of  such  divided  inclosure  easy  access  to  and  from  the 
segregated  portions  of  his  inclosure,  and  where  such  openings  are  made 
for  the  owner's  exclusive  benefit,  it  is  but  just  that  he  should  bear 
the  burden  of  keeping  the  gates  shut.  But  in  the  present  case,  as  will 
be  seen  from  our  statement  in  the  former  opinion,  the  gate  constructed 
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by  appellant  is  not  "within"  an  inclosnre  at  all,  but  is  at  a  point  at 
the  end  of  an  open  lane  which  is  literally  and  to  all  intents  and  pur- 
poses in  the  outside  fence  of  such  inclosure.  In  that  case  the  right 
of  way  at  such  a  point  is  exposed  to  all  the  hazards  of  trespassing 
stock,  and  the  public  is  as  much  entitled  to  demand  the  protection  of 
a  fence  as  at  any  other  point  not  actually  within  an  inclosure.  The 
statute  quoted  does  not  seem  to  contemplate  that  an  owner,  whose  in- 
closure was  divided  by  a  line  of  railway,  would  be  entitled  to  demand 
an  opening  in  the  right-of-way  fence  except  at  some  point  within  his 
inclosure.  If  the  owner  then  is  not  entitled  to  demand  such  opening, 
clearly  the  railway  company  is  not  required  to  make  it  and  its  doing  so 
would  not  relieve  it  of  the  duty  imposed  by  law  to  fence  its  track. 
We  are  not  forgetful  of  the  fact  that  the  open  lane  was  constructed  by 
appellee  after  the  gate  in  question  had  been  put  in  by  appellant,  and 
that,  therefore,  appellant  at  the  time  was  under  the  legal  obligation 
of  putting  in  such  gate  because  its  line  actually  divided,  and  the  open- 
ing was  placed  within,  an  inclosure.  But  upon  appellee's  exposing 
this  opening  to  the  crossing  and  thus  jeopardizing  the  interests  of  the 
public,  the  appellant  could  no  longer  defend  an  injury  by  pleading 
that  such  opening  was  maintained  in  obedience  to  the  statute  quoted. 
It  was  not  error,  therefore,  to  refuse  the  requested  charge  heretofore 
set  out,  which  in  effect  assumed  that  the  gate  in  controversy  was  with- 
in an  enclosure. 

Appellee's  rehearing  is  therefore  granted,  and  the  judgment  of  the 
county  court  is  affirmed. 

Affirmed. 


St.  Loms  Southwestern  Railway  Company  of  Texas  v.  T.  J. 

Taylor. 

Decided  December  4,  1909. 

1. — Evidence — Personal  Injuries — Expert  Testimony. 

In  an  action  by  a  section  hand  against  a  railroad  company  for  damages  for 
injury  to  plaintiff's  back  caused  by  a  sudden  and  violent  jerk  of  the  train 
from  which  he  was  unloading  cross-ties,  the  following  question  by  plaintiff's 
counsel  on  redirect  examination  of  the  physician  who  had  attended  plaintiff 
after  the  injury,  to  wit:  "Suppose  that  a  man  was  standing  facing  west  and 
he  was  suddenly  moved  backward  and  forward  and  south,  could  that  swelling 
you  found  on  the  plaintiff's  back  be  produced  by  that  kind  of  movement,"  held 
proper  in  view  of  the  questions  propounded  by  defendant  to  said  witness  on 
cross  examination  and  the  answers  thereto. 

8. — Special  Charge — Modification. 

An  addition  by  the  court  to  a  special  charge  requested  by  the  defendant, 
wherein  the  defendant  sought  to  explain  to  the  jury  the  meaning  of  the  phrase 
"mental  suffering,"  considered,  and  held  not  subject  to  the  objection  that  it 
modified  or  destroyed  the  effect  of  said  special  charge.  Said  addition  simply 
instructed  the  jury  to  disregard  an  argument  of  counsel  urging  as  a  basis  for 
damages  such  amount  as  the  jury  would  take  to  be  placed  in  plaintiff's  injured 
condition. 

Appeal  from  the  District  Court  of  Hunt  County.     Tried  below  be- 
fore Hon.  L.  A.  Clark,  Special  Judge. 
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E.  B.  Perkins  and  Templeton,  Crosby  &  Dinsmore,  for  appellant. 
B.  Q.  Evans  and  Sherrill,  Mulkey  &  Hamilton,  for  appellee. 

BAINEY,  Chief  Justice. — Appellee  brought  this  suit  against  ap- 
pellant to  recover  damages  for  personal  injuries  inflicted  upon  him  by 
the  negligent  handling  of  a  work  train  on  which  he  was  working  un- 
loading cross-ties,  the  petition  alleging  that  while  plaintiff  had  hold 
of  a  tie,  trying  to  shove  it  into  position  so  that  the  other  members  of 
the  crew  could  take  hold  of  the  tie,  the  agents  and  servants  in  charge 
of  and  operating  said  train  negligently  caused  said  train  to  be  jerked 
forward  and  backward  with  great  force,  making  an  unusual,  sudden 
and  unexpected  movement  of  the  car  which  caused  the  injuries  al- 
leged. 

The  defendant  answered  by  general  denial  and  assumed  risk,  in 
that,  if  plaintiff  was  hurt  by  the  operation  of  the  train,  such  operation 
was  the  usual,  proper  and  necessary  operation  in  the  unloading  of 
ties,  and  that  plaintiff  was  guilty  of  contributory  negligence  in  not 
being  on  his  guard  against  such  movements. 

A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  for  $5,500, 
from  which  this  appeal  is  taken. 

The  evidence  shows  that  appellee  was  a  section  hand  in  the  employ 
of  appellant,  and  was  engaged  with  others  at  the  time  of  his  injury 
in  distributing  cross-ties  along  appellant's  track  from  a  train.  The 
ties  were  being  thrown  from  a  car,  and  at  a  time  when  he  was  about 
half  bent,  having  the  end  of  a  tie  in  his  hands  trying  to  shove  it  over 
where  his  co-workers  could  get  hold  of  it,  the  train  made  a  sudden, 
severe  and  hard  jerk,  backward  and  forward  movement,  which  injured 
appellee,  as  described  by  him:  "As  I  was  standing  with  the  tie  in 
that  position  there  came  a  sudden,  hard  jerk,  a  double  jerk,  and  it 
seemed  like  something  tore  loose  there  in  my  back,  and  I  just  fell 
down  like  a  beef  shot.  I  can't  describe  my  feelings — an  awful  cutting 
pain — seemed  like  something  broke,  tore  or  slipped  in  my  back  or 
right  hip,  on  the  lower  part  of  my  back." 

The  evidence  was  conflicting  as  to  the  manner  and  mode  of  the 
operation  of  the  train  on  that  occasion,  and  as  to  the  extent  of  appelr 
lee's  injuries,  but  we  conclude  it  was  sufficient  to  warrant  the  verdict, 
and  therefore  overrule  appellant's  assignment  of  error  that  the  judg- 
ment is  against  and  contrary  to  the  great  preponderance  of  the  evi- 
dence. 

The  appellant  complains  of  the  admission  of  certain  testimony,  over 
objections,  as  shown  by  the  following  bill  of  exceptions,  to  wit:  "Be 
it  remembered  that  upon  the  trial  of  the  above-entitled  and  numbered 
cause,  and  while  the  plaintiff's  witness,  Dr.  J.  H.  French,  was  on  the 
stand,  and  after  he  had  testified  that  he  examined  plaintiff  on  Janu- 
ary 18,  1908,  and  found  a  swelling  on  his  back,  as  shown  by  the 
statement  of  facts,  he  was  asked  by  the  plaintiff's  attorney  this  ques- 
tion: TDoctor,  suppose  that  a  man  was  standing  facing  west,  and  he 
was  suddenly  moved  backward  and  forward  and  south,  could  that 
swelling  you  found  on  his  back  be  produced  by  that  kind  of  a  move- 
ment?'    The  defendant  objected  to  said  question  on  these  grounds: 
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(1)  Because  it  called  for  the  opinion  and  conclusion  of  the  witness. 

(2)  Because  it  called  for  the  opinion  and  conclusion  of  the  witness 
upon  some  of  the  facts  of  the  case.  (3)  Because  it  called  for  the 
opinion  and  conclusion  of  the  witness  upon  some  of  the  issues  of  fact 
in  the  case  that  are  for  the  jury  only  to  decide  and  are  not  the  sub- 
ject of  expert  testimony.  (4)  Because  it  called  for  the  opinion  and 
conclusion  of  the  witness  upon  a  hypothetical  case  not  made  by  the 
evidence.  (5)  Because  it  called  for  an  opinion  and  conclusion  of  the 
witness  upon  matters  concerning  which  it  had  not  been  shown  he  was 
qualified  to  give  an  expert  opinion  upon.  (6)  Because  it  called  for 
the  opinion  and  conclusion  of  the  witness  about  a  matter  that  was  too 
remote  and  speculative.  (7)  Because  the  evidence  sought  to  be 
elicited  was  immaterial  and  irrelevant.  The  said  objections  were 
overruled  by  the  court  and  the  defendant  at  the  time  excepted  and  the 
witness  answered,  'Yes,  sir/  Thereupon  plaintiffs  counsel  asked  the 
witness  this  question:  'Why  and  how?'  The  defendant  renewed  all 
the  above  stated  objections  and  urged  the  same  to  this  question,  which 
objections  were  overruled  by  the  court  and  the  defendant  at  the  time 
excepted,  and  the  witness  answered  the  question,  saying:  'From  the 
sudden  motion  that  the  body  is  thrown  in  would  produce  the  swell- 
ing/ To  which  said  rulings  of  the  court  in  admitting  the  said  testi- 
mony over  the  objections  of  the  defendant  as  aforesaid  the  defendant 
at  the  time  excepted  and  tenders  this  its  bill  of  exceptions  and  asks 
that  the  same  be  approved  and  filed  as  a  part  of  the  record  herein." 
The  bill  was  approved  by  the  court  with  this  explanation :  "The  ques- 
tions objected  to  were  propounded  to  the  witness  on  re-direct  examina- 
tion and  in  rebuttal  to  the  following  questions  propounded  by  the  de- 
fendant on  cross-examination  to  the  same  witness  and  the  following 
answers  made  by  him  to  each  question :  Q.  'About  the  question  of  dis- 
locating the  back-bone — about  dislocations  of  the  back-bone,  let  us  see 
about  that;  those  dislocations  often  occur  down  there  in  that  part  of 
the  back ;  is  it  not  more  likely  to  occur  in  the  neck  on  account  of  not 

having  so  much  protection?'     A.  'More  accidents  of  that  kind / 

Q.  'Has  it  not  got  to  be  somewhere  where  there  is  a  swing  in  order  to 
get  weight  and  force  to  produce  some  dislocation — either  that,  or  some 
direct  application  of  outside  violence  in  order  to  produce  a  dislocation 
of  that  kind  down  there?'  A.  'Might  be  in  a  twist  around/  Q.  'Up 
here  in  the  neck  you  can  produce  a  dislocation  because  the  head  will 
give  and  swing  and  can  be  thrown  out  of  joint,  either  voluntary  or 
by  sufficient  force  to  the  head?'  A.  'Yes,  sir/  Q.  'There  is  room  for 
swing  there?'  A.  TTes,  sir/  Q.  'It  would  be  more  difficult  in  the 
back-bone  down  there  because  you  can't  get  a  swing  to  that  bone?' 
A.  'Yes,  sir — would  take  more/  Q.  Think  it  could  be  done  by  a  fall  ?' 
A.  TTes,  sir/  Q.  Would  it  not  require  a  fall  to  dislocate  the  back- 
bone?* A.  'A  sudden  wrench  might  be  enough  to  injure  the  nerve/ 
Q.  ^Dislocate  the  back-bone?'  A.  'Don't  understand  me  that  that 
back-bone  slipped/  Q.  'Dislocation  means  what?'  A.  'Breaking  loose 
of  these  ligaments  that  hold  it  to  its  place/  Q.  'Slipping  it  out  of 
its  place  and  slipping  back?'  A.  TTes,  sir/  Q.  *What  kind  of  force 
would  have  to  be  applied?'  A.  'Either  a  direct  blow  or  a  wrench — 
sudden  creak  of  the  neck/    Q.  Ton  found  no  place  on  the  back-bone 
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itself  out  of  place  ?'  A.  'If  it  was  out  it  slipped  back — smooth  as  far 
as  I  could  tell/  Q.  'Now,  doctor,  suppose  that  a  force  is  applied  to 
the  body,  to  wrench  the  body,  how  could  you  apply  the  force  so  as  to 
wrench  the  back  and  cause  a  dislocation  when  the  body  was  loose  at 
both  ends?'  A.  'A  man  would  have  to  be  in  the  air  a  long  time  to  be 
loose  at  both  ends/  Q.  'Say  he  is  on  the  ground  and  has  his  hands 
on  something,  not  fastened;  how  will  you  apply  a  force  to  his  back  to 
dislocate  his  back?'  A.  'A  fall  might  throw  him  sideways/  Q.  'If 
his  feet  and  hands  were  both  loose,  not  tied — his  body  loose — would 
not  his  body  give  before  his  back  would  break?  Give  him  a  jolt  or 
jar  or  jerk,  would  not  his  body  give  first  ?*  A.  'I  think  a  wrench/ 
Q.  'To  give  a  dislocation  V  A.  'Luxation/  Q.  'That  means  partial 
dislocation  V  A.  '  Yes,  sir/  Q.  'If  I  fasten  one  end  fast,  and  come 
back  (illustration) — say  if  this  pencil  is  held  loose  and  I  apply  any 
force  to  the  pencil  the  whole  pencil  will  give — won't  break  at  all.  If 
I  apply  a  force  to  the  pencil  and  have  it  in  this  position  it  will  not 
break  at  all?'  A.  'Owing  to  the  amount  of  weight  and  amount  of 
force/  " 

We  think  there  was  no  error  in  admitting  the  testimony  complained 
of.  The  witness  was  a  practicing  ph}rsician,  and  he  was  qualified  to 
express  an  opinion  as  to  what  might  result  to  the  body  by  being  moved 
in  the  manner  indicated  by  the  questions  propounded  to  him.  It  did 
not  call  for  an  opinion  based  upon  conflicting  evidence  as  to  which  was 
correct,  which  should  have  been  determined  by  the  jury,  and  therefore 
it  was  not  an  invasion  of  the  province  of  the  jury.  (Missouri,  K.  & 
T.  Ry.  Co.  v.  Hawk,  30  Texas  Civ.  App.,  142.) 

Objections  were  made  to  the  testimony  of  Drs.  French  and  Smith, 
experts,  where  similar  questions  were  asked  and  answers  returned  simi- 
lar to  the  ones  discussed  above.  What  we  have  said  applies  with  equal 
force  to  these  and  such  objections  are  overruled. 

The  appellant  complains  of  the  charge  of  the  court  wherein  the 
facts  were  grouped,  and  that  if  the  defendant  was  guilty  of  negligence 
to  find  for  plaintiff.  The  complaint  is,  in  substance,  that  it  did  not 
correctly  state  the  law,  nor  correctly  apply  the  law  to  the  facts,  was  on 
the  weight  of  tHe  evidence,  and  was  confusing  and  misleading.  None 
of  these  objections,  in  our  opinion,  are  tenable.  Another  criticism  is, 
in  substance,  that  the  court  authorized  a  recovery  without  reference  to 
assumed  risk  and  contributory  negligence  of  appellee.  The  court  by 
its  main  charge,  and  special  charges  given,  fully  covered  these  issues, 
and  the  charge,  when  considered  as  a  whole,  as  it  should  be  done,  is 
not  subject  to  the  criticism  urged. 

The  court's  charge  on  the  measure  of  damages  is  not  subject  to  the 
criticism  urged.  It  is  more  favorable  to  the  defendant  than  the  law 
authorises  under  the  evidence,  and  the  appellant  can  not  complain. 

The  sixth  assignment  of  error  is:  "The  court  erred  in  the  addition 
and  modification  to  defendant's  special  charge  No.  8,  in  instructing  the 
jury  that  in  estimating  plaintiff's  damages  the  jury  should  be  governed 
by  the  measure  of  damages  set  forth  in  the  general  charge,  and  by 
such  addition  and  modification  destroying  defendant's  said  special  re- 
quest." The  special  charge  with  the  addition  complained  of  is  as 
follows:    "You  are  instructed  that  by  the  term  'mental  suffering/  aa 
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used  in  the  general  charge  of  the  court  ia  meant  such  mental  suffer- 
ing as  is  incident  to  and  as  naturally  and  normally  flows  from  physical 
injuries  and  pain,  and  it  does  not  embrace  mental  depression  or  suf- 
fering or  brooding  or  worry,  resulting  from  any  other  cause  or  con- 
sideration. 

'Templeton,  Crosby  &  Dinsmore, 

'Attys.  for  defendant.3 
'Asked  and  given  after  the  main  charge  was  read  to  the  jury. 

fL.  A.  Clark,  Spl.  Judge.3 


x  eiiipitrtuii, 
"exsjtcu  aim  given  niter   me  mam  uimi 


'Ton  are  further  instructed  that  if  you  should  find  for  plaintiff  you 
will  in  estimating  the  damages  be  governed  by  the  measure  of  dam- 
ages set  forth  in  the  general  charge.  You  can  not  base  the  amount  to 
be  recovered,  if  any,  upon  what  you  would  take  to  be  placed  in  his 
condition,  and  can  not  consider  any  argument  of  counsel  urging  any 
such  basis  of  recovery. 

"L.  A.  Clark,  Spl.  Judge." 

We  are  of  the  opinion  that  the  additional  charge  complained  of  in 
no  way  modified  the  special  charge.  It  made  no  reference  thereto, 
and  could  only  have  been  construed  by  the  jury  as  referring  to  the 
argument  of  counsel  urging  an  improper  basis  for  damages.  We  see 
no  reason  why  the  jury  should  have  been  misled  to  defendant's  injury. 

Finding  no  reversible  error  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  P.  J. 

Hawley. 

Decided  December  4,  1909. 

1. — Railroad — Personal  Injury — Liability — Federal  or  State  Laws — Pleading. 

In  a  suit  by  an  employee  against  a  railroad  company  for  damages  for 
personal  injuries,  petition  considered  and  held  to  show  affirmatively  that  at  the 
time  plaintiff  was  injured  the  defendant  was  engaged  in  intrastate  commerce, 
and  therefore  said  petition  was  not  subject  to  exception  on  the  ground  that  it 
did  not  sufficiently  appear  from  the  allegations  of  the  same  whether  the  liability 
of  the  defendant  was  regulated  and  governed  by  the  Act  of  Congress  or  the 
laws  of  Texas  concerning  the  liability  of  railroad  companies  to  employees. 

3. — Same— Pleading. 

When  the  petition  in  a  suit  by  an  employee  against  a  railroad  company 
for  personal  injuries  does  not  disclose  that  the  action  arises  under  the  Federal 
statute  concerning  the  liability  of  railroad  companies  to  their  employees, 
then  it  must  be  considered  that  he  is  not  seeking  recovery  for  injuries  received 
while  engaged  in  interstate  commerce,  and  the  sufficiency  of  his  pleading  must 
be  tested  by  the  State  law. 

8, — Same — Facts  within  Knowledge  of  Defendant. 

Under  our  practice,  when  a  pleader  alleges  that  certain  facts  are  peculiarly 
within  the  knowledge  of  the  defendant,  and  that  the  pleader  has  no  knowledge 
of  the  same,  he  is  relieved  from  the  necessity  of  using  that  degree  of  accuracy 
and  certainty  which  would  be  required  were  the  lacts  known  to  him. 
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4. — Charge— Unoontroverted  Evidence. 

Where  there  is  no  conflict  in  the  evidence,  there  is  no  disputed  fact  to  be 
determined  by  the  jury,  and  hence  in  such  case  there  can  be  no  charge  upon 
the  weight  of  the  evidence.  Charge  considered,  and  held  under  the  undisputed 
facts,  not  to  be  a  charge  upon  the  weight  of  the  evidence,  but  a  statement  of 
the  legal  effect  of  the  uncontroverted  evidence. 

5.— Contributory  Hegligence— Brakeman — Selection  of  Dangerous  Method. 

Where  the  uncontroverted  evidence  showed  that  it  was  not  only  customary 
for  a  brakeman  to  board  a  moving  train  at  the  time  and  place  when  and 
where  he  attempted  it,  but  that  his  duties  required  him  to  do  so,  when  he  fell 
and  was  hurt,  the  rule  that  a  servant  is  guilty  of  contributory  negligence 
when  he  Belects  a  dangerous  instead  of  a  safe  way  of  doing  his  master's  work, 
does  not  apply.  It  is  only  when  the  way  chosen  by  the  servant  is  obviously 
unsafe  or  the  danger  thereof  known  to  the  servant,  that  said  rule  can  be  applied. 

6. — Same— Assumed  Bisk. 

In  the  performance  of  the  duties  required  of  him  a  servant  does  not  assume 
a  danger  not  obvious  or  of  which  he  was  ignorant,  or  which  arose  from  the 
failure  of  the  master  to  do  his  duty,  unless  the  servant  knew  of  the  failure  and 
attendant  risk  or  in  the  ordinary  discharge  of  his  duty  he  must  necessarily 
have  acquired  the  knowledge.  A  servant  has  the  right  to  assume  that  the 
appliances  furnished  him  by  the  master  for  use  are  reasonably  safe,  ana  is 
not  required  to  use  ordinary  care  to  see  whether  the  master  has  performed  the 
duty. 

7. — Master  and  Servant — Personal  Injury — Agreement  to  Give  Notice. 

The  filing  of  a  suit  for  damages  for  personal  injuries  within  the  time  stipu- 
lated, is  a  sufficient  compliance  with  an  agreement  on  the  part  of  a  servant  to 
give  the  master  notice  within  a  certain  number  of  days  of  the  time,  place,  extent 
and  circumstances  of  the  injuries. 

8. — Pleading— Contributory  Negligence. 

It  was  not  error  to  refuse  a  charge  requested  by  the  defendant  to  the  effect 
that  defendant  could  not  be  held  liable  for  any  damages  for  prolonged  disability 
or  increased  suffering  brought  about  by  plaintiff's  own  negligence,  when  defend- 
ant plead  a  different  specific  act  of  contributory  negligence  and  did  not  plead 
contributory  negligence  in  the  respect  set  out  in  said  charge. 

9. — Personal  Injuries — Verdict  not  Excessive. 

Evidence  as  to  personal  injuries  considered  and  held  to  support  a  verdict 
for  $14,583. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  J.  M.  Pearson. 

Coke,  Miller  &  Coke  and  Head,  Dillard,  Smith  &  Head,  for  appel- 
lant. 

J.  H.  Wood  and  Jas.  P.  Haven,  for  appellee. 

TALBOT,  Associate  Justice. — On  April  30,  1908,  appellee  was  a 
brakeman  on  one  of  appellant's  freight  trains  between  Dallas,  Texas, 
and  Denton,  Texas,  when  he  was  caused  to  fall  from  one  of  the  cars 
incorporated  in  the  train  by  the  giving  way  of  an  insecurely  fastened 
hand-hold  on  said  car.  To  recover  for  serious  injuries  sustained  in 
the  fall  he  brought  this  suit,  and  upon  trial  before  a  jury  a  verdict 
and  judgment  was  rendered  in  his  favor  for  the  sum  of  $14,583,  from 
which  appellant  has  perfected  an  appeal  to  this  court. 
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Plaintiff  alleged,  in  substance,  so  far  as  is  necessary  to  state,  that 
the  defendant  was  a  corporation,  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  State  of  Texas,  with  its  principal  office  in 
the  city  of  Dallas,  Dallas  County,  Texas.  That  all  of  its  lines  of  rail- 
way are  situated  within  the  limits  of  said  State  of  Texas,  and  it  oper- 
ates and  propels  all  of  its  trains  within  the  limits  of  said  State  of 
Texas,  and  owns,  controls  and  operates  no  lines  of  railway  or  railway 
cars  outside  of  said  State  of  Texas.  That  J.  J.  Carson  is  the  local 
agent  of  said  defendant  representing  it  in  Grayson  County,  and  re- 
sides in  the  city  of  Sherman  in  said  State  and  county.  That  here- 
tofore, to  wit,  on  April  30,  1908,  plaintiff  was  in  the  employment  of 
the  defendant  in  the  capacity  of  a  brakeman  on  its  freight  trains. 
That  on  said  date  he  was  in  the  due  performance  of  his  duties  as  a 
brakeman  on  one  of  defendant's  freight  trains,  and  that  while  said 
freight  train  was  passing  through  Denton  County,  and  was  in  said 
county  of  Denton,  and  while  it  was  in  motion  going  at  the  rate  of 
about  thirty  miles  an  hour,  it  became  necessary  for  plaintiff,  in  the 
performance  of  his  duties,  to  pass  along  said  train  going  to  the  rear 
thereof;  that  while  undertaking  to  climb  from  a  flat-car  to  a  box-car 
the  hand-hold  he  used  for  the  purpose  of  ascending  to  the  top  of  said 
car  pulled  loose  and  gave  way,  thereby  throwing  plaintiff  with  great 
force  and  violence  upon  the  ground,  inflicting  upon  him  serious,  pain- 
ful and  permanent  injuries.  That  at  the  time  plaintiff  was  injured 
his  run  was  between  the  city  of  Dallas,  Dallas  County,  Texas,  a  ter- 
minal at  one  end,  and  the  city  of  Denton,  Denton  County,  Texas,  a 
terminal  at  the  other  end,  said  cities  being  about  thirty-five  miles 
apart,  said  railway  connecting  said  points  and  being  entirely  within 
the  State  of  Texas.  That  the  train  that  plaintiff  was  working  on  at 
the  time  he  was  injured  incorporated  the  car  from  which  he  fell  as 
aforesaid  in  said  train  at  said  city  of  Dallas,  and  took  the  same  out 
of  said  train  and  left  it  at  said  city  of  Denton.  Plaintiff  does  not 
know  what  point  was  the  final  destination  of  said  car,  and  he  has  no 
information  in  his  possession  by  which  he  can  get  said  information, 
but  that  said  information  is  within  the  peculiar  knowledge  of  the  de- 
fendant, as  it  is  the  duty  and  custom  of  the  defendant  to  keep  a  rec- 
ord of  such  matters;  the  record  is,  however,  not  accessible  to  plain- 
tiff. That  the  car  from  which  plaintiff  fell,  plaintiff  is  informed  and 
believes  and  upon  such  information  and  belief  states  the  fact  to  be, 
was  car  S.  R.  L.  No.  4219.  That  if  plaintiff  is  mistaken  in  the  name 
and  number  of  the  car,  then  he  says  that  it  was  the  same  car  being 
hauled  by  said  train  at  said  time,  and  between  said  points  as  afore- 
said; and  the  name  and  number  of  said  car  is  within  the  peculiar 
knowledge  of  said  defendant,  because  it  is  its  duty  and  custom  to 
keep  a  record  of  all  such  matters.  That  the  defendant  was  then  and 
there  guilty  of  gross  carelessness  and  negligence  in  this:  That  the 
wood  of  the  box-car  where  said  hand-hold  was  fastened  was  old,  worn, 
rotten,  soft,  dangerous  and  unfit  for  use ;  that  the  lag  screws  and  bolts 
which  held  said  hand-hold  in  place  were  old,  worn,  rusty,  the  threads 
thereof  filled  with  wood  and  worn  off;  that  the  same  were  ^placed  in  a 
crack  between  two  planks  on  said  car,  and  said  planks  had  separated; 
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that  by  reason  of  all  of  which  said  hand-hold  was  caused  to  come 
loose  and  throw  plaintiff  to  the  ground,  and  injured  him,  setting  forth 
the  nature  of  his  injuries.  That  all  of  said  facts  were  well  known  to 
the  defendant  at  and  prior  to  the  time  plaintiff  received  his  injuries, 
or  could  have  been  known  by  the  use  of  ordinary  care,  but  was  un- 
known to  plaintiff. 

The  defendant  plead  general  and  special  demurrers  to  plaintiffs  pe- 
tition, a  general  denial,  and  that  plaintiff  was  guilty  of  contributory 
negligence  in  unnecessarily  attempting  to  climb  upon  the  car  while  the 
train  was  in  motion  at  the  time  he  was  injured.  The  special  demur- 
rers challenged  the  sufficiency  of  plaintiff's  petition  on  the  ground  that 
"it  does  not  show  whether  at  the  time  plaintiff  was  injured  defendant 
was  or  was  not  a  common  carrier  by  railroad  engaging  in  commerce 
between  two  or  more  of  the  several  States  or  Territories  of  the  United 
States;"  and  on  the  ground  that  "the  facts  alleged  do  not  show 
whether  the  liability  of  defendant  is  or  is  not  regulated  by  the  Act 
of  Congress  passed  April  22,  1908,  entitled  'An  Act  Relating  to  the 
Liability  of  Common  Carriers  by  Railroad  to  their  Employes  in  Cer- 
tain Cases/  " 

These  demurrers  were  overruled,  and  this  action  of  the  court  is 
made  the  basis  of  appellant's  first  and  second  assignments  of  error. 
The  proposition  under  the  assignments  is  as  follows:  "In  as  much  as, 
if  the  defendant  was  a  railroad  engaging  in  interstate  commerce  and 
plaintiff  was  in  its  employ  in  connection  therewith  at  the  time  he  was 
injured,  his  cause  of  action  and  defendant's  liability  would  be  gov- 
erned by  and  founded  upon  the  Act  of  Congress  passed  April  22, 
1908,  entitled,  'An  Act  Relating  to  the  Liability  of  Common  Carriers 
by  Railroad  to  their  Employes  in  Certain  Cases;'  while  if  defendant 
was  not  so  engaged,  the  rights  of  the  parties  would  be  governed  by 
and  founded  upon  the  fellow-servant  and  assumption-of-risk  statutes 
and  other  laws  of  the  State  of  Texas,  the  defendant  by  special  excep- 
tion had  the  right  to  require  plaintiff  to  allege  in  his  petition  such 
facts  as  would  enable  it  to  determine  which  of  these  laws  applied." 
We  think  the  assignment  should  be  overruled.  The  allegations  of 
plaintiff's  petition  affirmatively  show  that  at  the  time  he  received  his 
injury  the  defendant  was  engaged  in  intrastate  commerce  and  not  in- 
terstate commerce;  therefore,  any  idea  that  the  liability  of  the  defend- 
ant for  the  injury  inflicted  upon  plaintiff  was  regulated  and  governed 
by  the  Act  of  Congress  referred  to,  is  excluded,  and  the  applicability 
of  the  laws  of  Texas  to  the  facts  as  fixing  and  governing  the  rights  of 
the  parties  is  made  certain.  As  has  been  seen,  plaintiff  alleged  that 
the  defendant  owned  and  operated  various  lines  of  railroad  for  the 
carriage  of  passengers  and  freight;  that  all  of  its  lines  of  railway  arc 
situated  within  the  limits  of  the  State  of  Texas;  that  it  operates  and 
propels  all  of  its  trains  within  the  limits  of  said  State  and  owns,  con- 
trols and  operates  no  lines  of  railway  or  railway  cars  outside  of  the 
State  of  Texas ;  that  at  the  time  plaintiff  was  injured,  his  run  was  be- 
tween the  city  of  Dallas,  Dallas  County,  Texas,  a  terminal  at  one  end, 
and  the  city  of  Denton,  Denton  County,  Texas,  a  terminal  at  the  other 
end;  that  the  car  from  which  he  fell  was  incorporated  in  the  train  on 
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which  he  was  working  at  said  city  of  Dallas,  and  taken  out  and  left 
at  the  city  of  Denton. 

However,  if  the  petition  is  not  subject  to  the  foregoing  construction, 
still  it  is  not  demurrable,  we  think,  for  the  reasons  claimed.  If  plain- 
tiffs petition  does  not  disclose  that  the  action  arises  under  the  Fed- 
eral statute  mentioned,  and  it  does  not,  then  it  must  be  said  that  he 
is  not  seeking  to  recover  for  an  injury  received  through  the  negligence 
of  defendant  while  the  defendant  was  engaged  in  interstate  commerce, 
and  the  sufficiency  of  his  pleading  must  be  tested  by  the  State  law, 
the  provisions  of  said  statute  not  being  involved.  We  have  found  no 
case  in  which  the  point  has  been  decided,  but  Mr.  Thornton  takes  the 
above  view  of  the  question,  as  expressed  in  section  107  of  his  recent 
publication,  entitled,  "A  Treatise  on  the  Federal  Employers'  Liability 
and  Safety  Appliance  Act,"  and  we  think  it  the  correct  one. 

Again,  we  think  the  allegations  of  the  petition  are  to  the  effect  that 
whether  defendant  was  engaged  in  interstate  commerce  was  a  matter 
about  which  plaintiff  had  no  knowledge  or  information,  but  was  a  fact 
peculiarly  within  the  knowledge  of  the  defendant.  In  such  a  case  the 
pleader,  under  our  practice,  is  relieved  from  the  necessity  of  using 
that  degree  of  accuracy  and  certainty  which  would  be  required  were 
the  facte  known  to  him.  Townes  on  Texas  Pleading,  p.  291.  Texas 
&  P.  Railway  Co.  v.  Easton,  2  Texas  Civ.  App.,  380,  21  S.  W.,  575, 
was  a  suit  for  personal  injuries,  and  the  petition  did  not  allege  the 
particular  agent  or  employe  of  the  company  guilty  of  the  negligence 
causing  such  injuries,  and  did  not  state  the  specific  act  of  negligence 
complained  of.  In  holding  that  the  petition  was  not  obnoxious  to  the 
special  exceptions  addressed  to  it  on  account  of  the  omissions  stated, 
the  court  said:  "The  facts  alleged  in  the  petition  justify  the  infer- 
ence that  the  accident  described  was  due  to  the  negligence  of  the  de- 
fendant. The  evidence  developed  on  the  trial  showed  that  this  negli- 
gence was  to  be  ascribed  to  the  engineer  in  charge  of  the  defendant's 
train.  This  fact,  however,  the  defendant,  in  framing  his  petition, 
could  not  be  supposed  to  know.  It  was,  on  the  contrary,  a  fact  pecu- 
liarly within  the  knowledge  of  the  defendant.  This  peculiar  knowl- 
edge, together  with  the  absence  of  information  on  the  part  of  plain- 
tiff as  to  the  special  source  of  the  injuries  complained  of,  is,  we  think, 
naturally  to  be  inferred  from  the  averments  of  the  petition.  Under 
such  circumstances,  the  pleader  is  not  held  to  the  specific  averments, 
the  absence  of  which  appellant  complains  of.  Gulf,  C.  &  S.  F.  Ry.  v. 
Smith,  74  Texas,  276/' 

But  again,  there  is  another  reason,  in  our  opinion,  why  the  assign- 
ment should  not  be  sustained.  The  evidence  introduced  in  the  trial 
of  the  case  discloses  that  appellant  sustained  no  injury  on  account  of 
the  ruling  to  which  said  assignment  is  addressed.  The  uncontroverted 
evidence  shows  that  the  car  from  which  appellee  fell  was  incorporated 
in  the  train  on  which  he  was  working  at  Dallas,  Texas,  and  set  out  at 
Denton,  Texas ;  that  appellant's  line  of  railroad  does  not  extend  beyond 
the  boundary  line  of  this  State,  and  that  it  does  not  operate  any  trains 
ontside  of  the  State;  and  there  is  no  testimony  whatever  tending  to 
show  that  said  train  or  any  car  in  it  or  any  item  of  freight  contained 
in  any  car  forming  a  part  of  said  train  was  destined  or  carried  to  a 
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point  outside  of  this  State.  It  does  not,  therefore,  appear  that  the 
defendant  was  engaged  in  interstate  commerce,  or  that  the  Act  of 
Congress  mentioned  was  in  any  manner  involved;  hence,  the  defend- 
ant suffered  no  injury  fyy  the  court's  ruling. 

In  the  fifth  paragraph  of  his  charge  the  court  instructed  the  jury 
as  follows:  "The  undisputed  facts  in  this  case  show  that  on  April 
30,  1908,  plaintiff  was  in  the  employment  of  the  defendant  on  one  of 
its  freight  trains  running  between  Dallas,  Texas,  and  Denton,  Texas, 
in  the  capacity  of  a  brakeman ;  that  on  said  date,  while  between  the 
stations  of  Corinth  and  Denton,  and  while  he  wras  climbing  up  the 
*  ladder  of  a  car  while  the  train  was  in  motion,  the  hand-hold  oji  the 
top  of  the  car  gave  way  and  one  end  of  it  pulled  loose  from  the  car 
and  he  was  thrown  upon  the  ground  and  injured.  That  the  handhold 
was  fastened  to  the  car  with  lag  screws,  and  the  wood  of  the  car  where 
the  lag  screws  were  fastened  in  the  end  of  the  hand-hold  that  came 
loose  was  soft  and  rotten."  The  correctness  of  this  charge  is  called 
into  question  by  appellant's  third  assignment  of  error,  and  tbe  assertion 
made  that  the  undisputed  evidence  neither  showed  that  "while  he 
(plaintiff)  was  climbing  up  the  ladder  of  a  car  while  the  train  was  in 
motion,  the  hand-hold  on  the  top  of  the  car  gave  way  and  one  end  of 
it  pulled  loose  from  the  car  and  he  was  thrown  upon  the  ground  and 
injured/'  nor  that  "the  wood  of  the  car,  where  the  lag  screw  was 
fastened  in  the  end  of  the  hand-hold  that  came  loose,  was  soft  and 
rotten,"  and  that  to  so  charge  was  an  invasion  by  the  court  of  the 
province  of  the  jury.  The  testimony  relating  to  the  question  is  that 
of  the  plaintiff  and  his  witness,  Mauzy.  Plaintiff  testified :  "I  was  em- 
ployed by  the  M.,  K.  &  T.  Railway  Company  of  Texas  as  brakeman; 
my  run  was  between  Denton  and  Dallas  on  that  local.  I  was  swing 
brakeman.  We  were  coming  from  t)allas  to  Denton.  Something 
happened  to  me  about  half-way  between  Corinth  and  Denton.  Corinth 
is  a  station  between  Dallas  and  Denton.  I  was  going  to  my  duties 
as  swing  brakeman.  There  was  a  Swift  refrigerator  car  in  the  train, 
and  it  was  necessary  to  get  on  the  flat-car  and  to  go  up;  I  had  to  go 
on  a  ladder,  and  when  I  got  to  the  top  the  hand-hold  gave  way  and 
dropped  me  on  the  outside  of  the  track.  I  remember  falling,  but 
more  than  that  I  don't  know.  I  was  going  back  towards  the  caboose. 
There  was  a  flat-car  in  front  of  the  Swift's  refrigerator.  The  train 
was  going  north,  or  we  called  it  north — a  little  northwest.  I  was  un- 
dertaking to  go  from  the  flat-car  up  on  top  of  Swift's  refrigerator 
car.  It  was  a  box-car.  This  ladder  is  on  the  end  of  the  car,  between 
the  two  cars.  The  object  of  that  ladder  is  for  the  trainmen  in  the  per- 
formance of  their  duties  in  going  up  and  down  over  the  train.  I  was 
engaged  in  performing  my  duties  in  undertaking  to  climb  that  ladder, 
and  the  hand-hold  that  pulled  loose  was  on  top  of  the  car.  I  don't  re- 
member anything  except  the  fall.  The  inside  end  of  the  hand-hold 
pulled  out.  When  I  fell  it  seemed  to  me  my  body  went  right  around 
the  end  of  the  car  to  the  outside  of  the  track.  It  was  the  inside  end 
of  the  hand-hold  that  pulled  out,  and  I  swerved  around  to  the  outside 
or  side  of  the  car.  I  was  not  able  to  hold  on.  There  was  nothing  to 
hold  on  to.     When  it  pulled  out  I  jumped  around  against  the  end 
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of  the  car  and  was  thrown  to  the  ground.     The  car  was  running  in 
the  neighborhood  of  twenty-five  miles  an  hour." 

Mauzy  testified:  "I  was  a  brakeman  on  the  M.,  K.  &  T.  Railway 
Company  of  Texas  on  April  30,  1908,  on  train  No.  722  from  south 
yards  to  Dallas,  and  Xo.  714  from  Dallas  to  Denton.  0.  W.  Taylor 
was  head  brakeman  and  P.  J.  Hawley  was  swing  brakeman.  .  .  . 
The  last  time  I  saw  plaintiff  on  this  trip  was  at  Corinth,  Texas.  The 
next  time  I  saw  him  was  when  we  picked  him  up,  after  we  returned 
for  him  with  the  engine.  .  .  .  Plaintiff  was  lying  on  his  face  in 
an  unconscious  condition.  He  was  lying  about  25  feet  from  the  track 
and  the  ground  was  torn  up  where  he  had  fallen.  .  .  .  Car  S.  R. 
L.  No.  4219  that  I  examined  was  in  the  train  at  the  time  brakeman 
Hawley  was  injured.  ...  I  examined  said  car  about  three  hours 
after  plaintiff  was  hurt.  The  car  was  Swift's  Refrigerator  Line  No. 
4219,  and  on  this  car  is  an  end  ladder.  I  found  the  handhold  to  be 
loose  at  one  end  on  the  top  of  this  car.  It  is  a  refrigerator  car.  Ex- 
cept for  the  one  defect — the  hand-hold  being  loose — the  car  was  ap- 
parently in  good  order.  I  found  the  hand-hold  loose  at  one  end  and 
hanging  over  the  side  of  the  car.  It  was  originally  fastened  to  the  car 
by  two  lag  screws  that  extend  through  the  hand-hold  into  a  sill  in.  the 
end  of  the  car.  The  hand-hold  was  loose  at  one  end;  the  screw  was 
gone  entirely  from  the  end  that  was  loose;  the  other  screw  was  hold- 
ing. The  roof  board,  which  covers  the  sill  into  which  these  screws  ex- 
tend, was  in  an  aged  and  rotten  condition;  by  aged  and  rotten,  I 
mean  decayed  and  in  a  soft,  crumbly  condition.  We  went  back  to  see 
how  brakeman  Hawley  happened  to  fall  off  the  train,  and  in  going  up 
to  the  end  of  this  car  S.  R.  L.  No.  4219,  I  found  the  hand-hold  loose. 
The  roof  board  over  the  sill  was  in  a  rotten,  decayed  condition.  The 
lag  screws,  which  keep  the  hand-hold  in  position,  extend  through  the 
roof  board  into  the  sill.  The  lag  screw  was  gone  from  the  west  end 
of  the  handhold,  and  left  it  hanging  over  the  end  of  the  car."  This 
evidence  was  not  controverted,  and  fully  authorized,  we  think,  the 
charge  in  the  very  language  in  which  it  was  given.  It  was  not,  under 
the  undisputed  facts,  a  charge  upon  the  weight  of  the  evidence,  but  a 
statement  of  the  legal  effect  of  the  uncontroverted  evidence.  Where 
there  is  no  conflict  in  the  evidence,  there  is  no  disputed  fact  to  be  de- 
tenfiined  by  the  jury,  and  hence  in  such  a  case  there  can  be  no 
charge  upon  the  weight  of  the  evidence.  Authorities  need  not  be 
cited  to  sustain  this  proposition.  The  language  of  the  court  )n  the 
cause  of  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Runnels,  92  Texas,  30r>, 
cited  to  support  the  contention  of  appellant,  to  the  effect  that  it  is  the 
province  of  the  jury  to  pass  upon  the  credibility  of  the  witnesses,  and 
they  may  disregard  the  testimony  of  a  witness  who  has  neither  been  im- 
peached nor  contradicted  if  they  believe  his  statement*  untrue  from 
his  manner  of  testifying,  prejudice  exhibited  towards  the  opposite 
party,  or  his  interest  in  the  result  of  the  litigation,  or  other  things 
indicating  that  the  evidence  is  not  reliable,  can  have  no  application  in 
this  case.  In  that  case  there  was  a  sharp  conflict  in  the  evidence,  and 
the  plaintiff  retted  solely  upon  his  own  testimony  for  a  recovery.  The 
trial  court  instructed  the  jury  to  the  effect  that  if  they  should  find 
that  there  was  a  conflict  in  the  evidence  it  would  be  their  duty  to 
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reconcile  such  conflict,  if  they  could,  so  as  to  give  credit  to  the  whole 
of  the  testimony;  but  that  if  they  should  be  unable  to  reconcile  such 
testimony,  then  they  must  decide  for  themselves  as  to  which  testimony 
they  would  believe;  and  that  in  determining  what  weight  they  should 
give  the  testimony  of  any  witness  who  had  testified  in  the  case,  they 
might  consider  his  age  and  intelligence,  his  manner  of  testifying,  ap- 
parent prejudice,  etc.,  and  give  such  weight  and  credit  to  the  witness 
as  they  should  see  fit.  The  court  held  that  this  charge,  wherein  it 
authorized  the  jury,  in  determining  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimony,  to  take  into  considera- 
tion their  manner  in  testifying,  apparent  prejudice,  etc.,  was  a  com- 
ment on  the  weight  of  the  evidence,  and  of  course  erroneous.  And  so 
decided  was  the  conflict  in  the  evidence  the  Supreme  Court  was  con- 
strained to  say  that  "the  law  does  not  impose  upon  a  jury  the  duty  of 
reconciling  a  conflict  in  the  testimony  of  witnesses,"  that  "it  is  im- 
possible to  reconcile  positive  and  unequivocal  affirmative  and  negative 
evidence — that  a  real  conflict  between  witnesses  can  only  be  disposed 
of  by  discarding  the  testimony  of  one  side  of  the  issue." 

In  the  case  at  bar  plaintiff  did  not  rely  solely  upon  his  own  testi- 
mony for  a  recovery,  and  no  such  charge  and  no  such  conflicting  evi- 
dence was  or  is  involved.  The  positive  testimony  of  the  plaintiff  to 
the  fact  that  he  was  caused  to  fall  by  the  giving  way  of  the  hand- 
hold on  the  car  from  which  he  fell  is  strongly  corroborated  by  the  tes- 
timony of  the  witness  Mauzy.  It  is  true,  Mauzy  did  not  see  the  plain- 
tiff fall  from  the  car,  but  his  testimony  presents  such  a  state  of  facts 
and  circumstances  with  reference  to  the  place  where  he  found  plain- 
tiff after  the  accident,  and  the  condition  in  which  he  found  him,  and 
the  condition  in  which  he  found  the  handhold  on  the  car,  that  we 
think  it  cannot  be  seriously  doubted  that  it  not  only  corroborated  the 
plaintiff's  testimony  but  is  sufficient  alone,  at  least  in  the  absence  of 
contradictory  evidence,  to  authorize  a  finding  that  plaintiff  was  caused 
to  iall  from  the  car  by  reason  of  an  insecurely  fastened  hand-hold. 
The  fact  that  the  evidence  fails  to  show  that  the  sill,  underneath  the 
"roof  board"  and  into  which  the  screw  of  the  hand-hold  penetrated, 
was  soft  and  rotten,  is,  we  think,  of  so  little  consequence,  so  lacking 
in  probative  force,  it  can  not  be  said  that  because  thereof  the  charge 
under  consideration  was  upon  the  weight  of  the  evidence.  There  is 
no  testimony  showing  to  what  depth  or  extent  the  screw  penetrated  the 
sill,  or  that  with  the  ordinary  and  customary  use  of  the  hand-hold  it 
was  sufficient  without  regard  to  the  rotten  condition  of  the  roof  board 
for  the  safety  of  appellant's  employes  who  in  the  discharge  of  their 
duties  were  required  to  use  it. 

Appellant's  first  proposition  under  its  fourth  assignment,  to  the  ef- 
fect that  the  court  erred  in  the  sixth  paragraph  of  his  charge  in  as- 
suming that  the  "wood  of  the  car  into  which  the  lag  screw  was 
fastened  was  in  a  rotten  and  soft  condition,"  has  been  disposed  of  in 
the  discussion  of  its  third  assignment;  and  the  second  proposition,  that 
"the  charge  was  erroneous  in  that  it  told  the  jury  that  plaintiff  would 
not  be  charged  with  notice  of  the  condition  of  the  hand-hold  unless 
he   either  had   actual   knowledge   or   must   have   necessarilv   obtained 
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such  knowledge  in  the  ordinary  discharge  of  his  duties,"  can  not  be 
maintained  under  the  decisions  of  our  Supreme  Court. 

The  sixth  assignment  complains  of  the  court's  refusal  to  give  the 
following  special  charge  requested  by  appellant:  "If  you  believe  from 
the  evidence  that  before  defendant's  train  was  put  in  motion  at 
Corinth,  that  plaintiff  had  ample  time  to  go  with  safety  to  his  place 
in  the  caboose  on  said  train,  but  that  instead  of  so  doing  he  waited 
until  said  train  started  and  boarded  the  freight  cars  of  said  train,  in- 
tending to  go  over  them  back  to  said  caboose,  and  that  in  boarding 
said  moving  train  and  going  over  said  cars  to  said  caboose  plaintiff 
chose  a  more  dangerous  route  to  said  caboose,  then  you  are  instructed 
that  plaintiff  was  guilty  of  contributory  negligence  in  selecting  said 
dangerous  route,  and  that  he  can  not  recover  in  this  case,  you  will, 
therefore,  if  you  so  find,  find  for  defendant."  There  was  no  error  in 
refusing  this  charge.  The  rule  that  the  servant,  having  a  safe  way  of 
doing  the  master's  business,  voluntarily  chooses  a  dangerous  way  and 
thereby  sustains  an  injury  is,  as  a  matter  of  law,  guilty  of  contributory 
negligence,  and  can  not  recover  for  such  injury,  does  not,  in  our  opin- 
ion, apply  to  this  character  of  case.  The  uncontradicted  evidence 
shows  that  it  was  not  only  proper  for  the  appellee  to  board  the  train 
where  he  attempted  it,  but  that  it  was  customary  to  do  so;  that  he 
was  swing  brakeman,  and  his  duties  called  him  to  the  middle  of  the 
train;  that  appellant  and  its  conductors  required  him,  especially  when 
the  train  was  not  standing  at  stations,  to  ride  out  there,  and  that  it 
was  his  duty  to  get  on  the  train  at  the  time  and  place-  he  did  get  on 
when  he  fell  and  was  hurt. 

But  if  the  nature  of  appellee's  duties  and  the  place  and  manner  of 
their  performance  did  not  render  inapplicable  the  doctrine  invoked  by 
the  special  charge,  then  said  charge  was  defective  and  should  not  have 
been  given,  because  it  ignored  an  essential  element  of  a  correct  charge 
on  the  subject,  namely,  obviousness  or  knowledge  by  appellee  of  the 
danger  encountered  by  him.  It  is  only  when  the  way  chosen  is 
obviously  unsafe  or  the  danger  thereof  known  to  the  servant,  that  the 
rule  invoked- can  be  applied.  (Bonnet  v.  Galveston,  H.  &  S.  A.  By., 
89  Texas,  72 ;  Missouri  Pac.  Ey.  Co.  v.  Somers,  71  Texas,  700 ;  id.,  78 
Texas,  439;  Missouri,  K.  &  T.  By.  Co.  v.  Gray,  120  S.  W.,  527;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Schuessler,  120  S.  W.,  1147.)  Again, 
there  was  no  evidence  tending  to  show  that  the  defective  or  dangerous 
condition  of  the  handhold  in  question  was  obvious,  or  that  appellee 
had  any  knowledge  of  its  defective  or  dangerous  condition  or  in  the 
ordinary  discharge  of  his  duties  must  have  acquired  knowledge  there- 
of until  he  was  caused  to  fall  from  the  car  by  reason  of  such  defect, 
and  for  that  reason  the  special  charge,  even  if  it  was  correctly  drawn, 
should  not  have  been  given. 

Nor  do  we  think  the  court  erred  in  failing  to  charge  the  jury,  as 
requested  by  appellant,  to  the  effect  that  if  there  was  a  safe  route 
plaintiff  could  have  selected  back  to  the  caboose  while  the  train  was 
standing  at  Corinth,  but  that  instead  of  selecting  such  route  in  going 
to  the  caboose  he  waited  until  the  train  started  and  boarded  one  of 
the  cars  in  the  train,  intending  to  go  back  over  the  cars  to  the  ca- 
boose, and  that  by  reason  of  the  hand-hold  giving  way  he  fell,  and 
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that  in  going  over  said  cars  he  pursued  a  more  dangerous  route  than 
if  he  had  proceeded  to  the  caboose  while  the  train  was  standing,  then 
plaintiff  assumed  the  risk  of  the  route  so  selected  by  him,  and  to  re- 
turn a  verdict  for  the  defendant.  In  the  discharge  of  duties  required 
of  him  appellee  was  compelled  to  pass  along  and  be  upon  the  top  of 
the  cars,  and  it  was  not  only  customary,  but  it  was  his  duty,  as  he 
testifies  without  contradiction,  to  board  the  train  at  the  time  and  place 
he  attempted  to  do  so.  The  special  charge,  the  refusal  of  which  is 
complained  of  in  the  assignment,  charges  appellee  with  the  assumption 
of  the  risk  of  the  route  selected  by  him  regardless  of  whether  the 
route  was  obviously  dangerous  or  that  he  was  ignorant  of  the  danger, 
or  that  the  way  was  rendered  dangerous  by  the  negligence  of  the  ap- 
pellant in  permitting  the  handhold  which  gave  way  and  caused  his 
injuries  to  become  and  remain  defective  and  unsafe  for  the  use  in- 
tended. This  is  not  the  law,  as  we  understand  it.  Appellee  did  not 
assume,  in  the  performance  of  the  duties  required  of  him,  a  danger 
not  obvious  or  of  which  he  was  ignorant  or  which  arose  from  the  fail- 
ure of  appellant  to  do  its  duty,  unless  he  knew  of  the  failure  and  at- 
tendant risk  or  in  the  ordinary  discharge  of  his  own  duty  he  must 
necessarily  have  acquired  the  knowledge.  He  had  the  right  to  assume 
that  the  hand-hold  upon  the  car  provided  for  his  use  was  reasonably 
safe,  and  was  not  required  to  use  ordinary  care  to  see  whether  appel- 
lant had  performed  its  duty  in  this  respect.  (Missouri,  K.  &  T.  Ey. 
Co.  v.  Hannig,  91  Texas,  347;  Ft.  Worth  &  E.  G.  Ey.  Co.  v.  Kime,  21 
Texas  Civ.  App.,  271;  St.  Louis  S.  W.  Ey.  Co.  v.  Schuler,  46  Texas 
Civ.  App.,  356,  and  cases  cited  above.)  Having  omitted  the  essential 
requirements  above  referred  to,  the  special  charge  did  not  correctly 
state  the  law  upon  the  subject  to  which  it  related,  and  there  was  no 
error  in  its  refusal.  Besides,  there  wTas  no  evidence,  we  think,  that 
would  have  justified  the  conclusion  that  the  defect  in  the  handhold  or 
the  danger  of  using  it  was  obvious,  or  known  to  appellee,  or  that  in 
doing  his  work  he  must  necessarily  have  known  of  it. 

There  was  no  error  in  refusing  special  charge  No.  9,  requested  by 
appellant,  reciting,  in  substance,  that  at  the  time  appellee  entered  the 
service  of  appellant  he  made  a  written  contract  with  appellant  where- 
by he  agreed  that  in  case  he  was  injured  in  the  performance  of  any 
of  his  duties  he  would,  within  ninety  days,  give  nptice  in  writing  to 
defendant's  claim  agent  of  the  time,  place,  circumstances  of  his  injury 
and  of  the  extent  of  the  same,  etc.,  and  that  appellee  did  not  give  such 
notice  within  the  time  stipulated,  and  therefore  he  could  not  recover 
in  this  suit.  A  sufficient  reason  for  the  refusal  of  this  charge  is,  that 
this  suit  was  filed  within  ninety  days  after  appellee  was  injured.  The 
record  shows  he  was  injured  on  the  30th  of  April,  1908,  and  this  suit 
was  filed  and  citation  issued  on  the  4th  day  of  May,  1908.  (Phillips 
v.  Western  TJ.  Tel.  Co.,  95  Texas,  638.) 

Appellant's  ninth  assignment  complains  that  the  court  erred  in  re- 
fusing to  give  its  special  charge  No.  11,  which  instructed  the  jury 
that  if  they  believed  from  the  evidence  that  plaintiff,  after  his  injury, 
by  his  own  acts  at  Wilton,  Arkansas,  has  prolonged  his  disability  or 
increased  his  injuries  or  sufferin<r,  and  that  such  acts  on  his  part  were 
under  all  the  circumstances  negligent,  they  could  not  return  a  verdict 
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in  favor  of  plaintiff  in  any  amount  as  compensation  for  such  pro* 
longed  disability  or  increased  injury  and  suffering,  or  any  diminution 
of  earning  capacity,  or  other  pecuniary  loss  caused  by  such  acts.  The 
court  did  not  err  in  refusing  this  charge,  because  appellant  plead,  as 
the  specific  act  of  negligence  on  appellee's  part  which  contributed  to 
his  injury,  his  unnecessary  attempt  to  climb  upon  the  car  while  the 
train  was  in  motion  at  the  time  he  was  injured,  and  did  not  plead  con- 
tributory negligence  in  the  respect  set  out  in  the  charge.  Moreover, 
we  are  of  the  opinion  the  evidence  did  not  call  for  the  charge  asked. 
Freeman  v.  Puckett,  120  S.  W.,  514. 

It  is  assigned  that  the  verdict  is  excessive,  and  for  that  reason  the 
trial  court  erred  in  overruling  appellant's  motion  for  a  new  trial.  We 
think  the  verdict  very  large,  but  since,  in  respect  to  the  seriousness  of 
the  injuries  and  extent  of  the  damage  sustained,  we  are  unable  to  dis- 
tinguish this  case  from  many  other  cases  in  this  State  in  which  ver- 
dicts for  similar  amounts  have  been  upheld,  we  are  constrained  to 
overrule  the  assignment.  Appellee,  at  the  time  he  received  his  in- 
juries, was  a  young  man  twenty-six  years  old,  strong  and  healthy  and 
earning  about  $100  per  month.  The  evidence  was  sufficient  to  war- 
rant the  conclusion  by  the  jury  that  since  his  injury  appellee  has  been 
unable  to  do  any  physical  labor,  and  that  he  sustained,  by  reason  of 
the  negligence  alleged,  a  serious  injury  to  the  spinal  column,  which 
is  probably  permanent,  and  which  will  cause  him  physical  and  mental 
pain,  and  very  largely  diminish  his  capacity  to  labor  and  earn  money 
in  the  future.  We  can  not  say,  in  this  state  of  the  record,  that  the 
verdict  appears  to  be  palpably  excessive  or  so  large  as  to  manifest  pas- 
sion or  prejudice  on  the  part  of  the  city.  The  assignment  is  not, 
therefore,  sustained. 

None  of  the  assignments  point  out  any  error  requiring  a  reversal  of 
the  case.  The  evidence  is  sufficient  to  sustain  the  material  allegations 
of  the  petition,  and  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  Stevens  v.  Polk  County. 

Decided  December  8,  1909. 
1, — Venue — Trespass  to  Try  Title. 


An  action  to  recover  land  situated  wholly  in  the  county  of  defendant's 
residence  should  be  brought  in  that  county,  though  claimed  by  plaintiff  as  part 
of  a  larger  survey  situated  partly  in  another  county,  in  which  suit  was  brought. 


2. — Same — Plea  of  Privilege. 

Defendant  in  trespass  to  try  title,  in  claiming  the  right  to  be  sued  in  the 
county  where  the  land  is  situated,  is  not  required  to  negative  exceptions  to 
article  1194,  Revised  Statutes,  which  are  not  applicable  to  that  form  of  action, 
but  only  to  the  case  of  a  defendant  claiming  the  right  to  be  sued  in  the  county  of 
his  residence;  and  this,  the  rule  previously  existing,  was  not  changed  by  the 
Act  of  April  18,  1907.  Laws  30th  Leg.,  p.  248,  permitting  such  exceptions  to  be 
negatived  by  a  general  statement. 


Act — Abatement — Change  of  Venue. 
The  Act  of  April  18,  1907,  Luws  30th  Leg.,  p.  248,  adding  urticles  1194a, 
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1194b,  1104c  to  the  Revised  Statutes,  was  intended  to  simplify  the  plea  of 
privilege  by  permitting  defendant,  where  it  was  necessary  to  negative  the 
existence  of  exceptions  to  the  right  to  be  sued  in  his  own  county,  to  do  so  in 
general  terms.  It  did  not  require  him  to  negative  such  exceptions  where  it 
was  not  necessary  to  do  so  under  the  previous  law.  Under  this  Act  the  plea  of 
privilege  is  no  longer  one  in  abatement  of  the  suit,  subject  to  the  rules  governing 
pleas  in  abatement,  but  a  proceeding  to  change  the  venue  to  the  proper  county. 

4. — Same — General  Demurrer. 

A  plea  of  privilege  by  defendant  in  an  action  of  trespass  to  try  title, 
asserting  his  right  to  be  sued  in  the  county  where  he  resided  and  the  land 
was  situated,  which  denied  that  any  fact  existed  which  would  preclude  him  from 
the  assertion  of  such  right,  was,  as  against  a  general  demurrer,  a  sufficient 
compliance  with  the  requirement  of  article  1194a,  Rev.  Stats.  (Act  of  April  18, 
1907)  that  such  plea  should  state  that  "none  of  the  exceptions  to  exclusive 
venue  in  the  county  of  one's  residence  mentioned  in  article  1194  or  article 
1585  of  the  Revised  Statutes  exist  in  said  cause." 

Appeal  from  the  District  Court  of  Throckmorton  County.  Tried 
below  before  Hon.  Cullen  C.  Higgins. 

D.  A.  Holman,  for  appellant. 

S.  Webb  and  7.  «7.  Wright,  for  appellee. — Venue  is  properly  laid  in 
the  county  where  the  land  involved  in  the  suit  or  any  part  of  it  is 
situated.  Bev.  Stats.,  art.  1194,  sec.  14;  Byan  v.  Jackson,  11  Texas, 
391. 

KEY,  Associate  Justice. — This  is  an  action  in  form  of  trespass 
to  try  title,  but  is  really  a  boundary  suit.  The  plaintiff,  Polk  County, 
alleged  in  its  petition  that  it  was  the  owner  of  three  leagues  of  land 
in  the  counties  of  Baylor  and  Throckmorton,  and  that  the  defendant 
J.  W.  Stevens  resided  in  Baylor  County.  The  petition  charged  that 
the  defendant  had  unlawfully  entered  upon  and  ejected  the  plaintiff 
from  310  acres  of  the  land  referred  to,  and  gave  the  specific  bounda- 
ries of  the  340  acres,  showing  that  it  was  located  in  the  northwest  cor- 
ner of  the  three  leagues  first  described  in  the  plaintiff's  petition. 

The  first  plea  filed  by  the  defendant  was  a  plea  of  privilege  to  be 
sued  in  Baylor  County,  and  the  day  following  he  filed  an  amendment 
to  that  plea,  both  of  which  were. sworn  to  by  him.  In  the  original 
plea  it  was  stated  that  the  land  in  controversy  lies  entirely  within 
Baylor  County,  and  alleged  that  the  defendant  was  not  a  resident  of 
Throckmorton  County  where  the  suit  was  instituted  at  the  time  the 
suit  was  instituted,  and  at  the  time  the  plea  of  privilege  was  filed, 
"but  was  then  and  is  now  a  resident  of  Baylor  County,  Texas."  In 
the  amendment  to  that  plea  the  defendant  alleged:  "That  the  land 
sued  for  in  this  case  and  described  in  plaintiff's  petition  lies  entirely 
in  Baylor  County,  Texas,  and  no  part  thereof  lies  in  Throckmorton 
County,  Texas,  where  the  suit  is  brought,  contrary  to  the  statute  in 
such  cases  made  and  provided  (sec.  14,  art.  1194,  Sayles*  Rev.  Stats.). 
That  this  defendant  has  in  no  wise  waived  and  does  not  waive  his 
right  under  the  statute  to  have  and  demand  suit  for  said  land  to  be 
brought  in  Baylor  County,  where  the  whole  of  said  land  sued  for  lies, 
and  he  specially  denies  that  any  fact  exists  that  would  preclude  him 
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from  the  assertion  and  insistence  of  said  right.  All  of  which  defend- 
ant is  ready  to  verify,  and  now  here  tenders  proof  thereunder,  and 
asks  that  the  same  be  heard  by  the  court.  Wherefore  this  defendant 
prays  judgment  of  the  court  whether  this  court  will  take  other  or  fur- 
ther cognizance  of  this  suit  and  whether  this  defendant  shall  make 
further  or  other  answer  to  plaintiff's  amended  petition  and  that  same 
may  be  abated." 

The  plaintiff  filed  a  replication  to  the  plea  of  privilege,  which  con- 
sisted in  substance  of  a  general  demurrer  and  an  allegation  that  the 
plaintiff  had  previously  appeared  and  made  agreements  to  continue 
the  case,  thereby  waiving  his  right  to  be  sued  in  the  county  of  his 
residence,  and  a  general  denial  of  the  allegations  set  up  in  the  plea  of 
privilege. 

The  trial  court  heard  and  sustained  the  plea  of  privilege,  and  en- 
tered an  order  upon  its  minutes  transferring  the  case  to  the  District 
Court  of  Baylor  County.  At  a  subsequent  day,  and  upon  written  mo- 
tion of  the  plaintiff,  the  court  set  that  order  aside  and  sustained  the 
plaintiff's  exception  to  the  defendant's  plea  of  privilege,  struck  out 
and  disregarded  that  plea,  and  the  defendant  excepted.  The  case  then 
proceeded  to  trial  and  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

The  first  question  presented  for  decision  is  the  action  of  the  trial 
court  in  setting  aside  the  order  it  had  previously  made  sustaining  the 
defendant's  plea  of  privilege  and  transferring  the  case  to  Baylor 
County,  and  then  sustaining  the  exception  to  the  plea  of  privilege, 
thereby  compelling  the  defendant  to  litigate  the  case  in  Throckmorton 
County.  The  bill  of  exceptions  shows  that  at  the  trial  of  the  plea  of 
privilege  the  plaintiff  admitted  that  the  land  in  controversy  was  wholly 
within  Baylor  County,  and,  in  substance,  that  the  defendant  had  not 
previously  appeared  and  that  the  plea  of  privilege  was  his  first  appear- 
ance in  the  case. 

We  are  of  opinion  that  the  trial  court  ruled  correctly  at  first  when 
it  sustained  the  plea  of  privilege  and  transferred  the  case  to  Baylor 
County,  and  that  it  committed  error  when  it  made  the  other  ruling 
and  set  that  order  aside  and  struck  out  the  plea  of  privilege.  The 
Thirtieth  Legislature  amended  the  venue  statute  by  adding  thereto 
three  additional  articles,  which  read  as  follows: 

"Article  1194a.  A  plea  of  privilege  to  be  sued  in  the  county  of 
one's  residence  shall  be  sufficient  if  it  be  in  writing  and  sworn  to,  and 
shall  state  that  the  party  claiming  such  privilege  was  not  at  the  in- 
stitution of  such  suit,  nor  at  the  time  of  the  service  of  such  process 
therein,  nor  at  the  time  of  filing  such  plea  a  resident  of  the  county 
in  which  such  suit  was  instituted,  and  shall  state  the  county  of  his 
residence  at  the  time  of  such  plea,  and  that  none  of  the  exceptions  to 
exclusive  venue  in  the  county  of  one's  residence  mentioned  in  article 
1194  or  article  1585  of  the  Revised  Statutes  exist  in  said  cause. 

"Article  1194b.  Issuing  process  for  witnesses  and  taking  deposi- 
tions shall  not  constitute  a  waiver  of  such  plea  of  privilege,  but  depo- 
sitions taken  in  such  case  may  be  read  in  evidence  in  any  subsequent 
suit  between  the  same  parties  concerning  the  same  subject  matter  in 
like  manner  aa  if  taken  in  such  subsequent  suit,  and  if  such  plea  of 
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privilege  is  sustained  the  cause  shall  not  be  dismissed,  but  the  court 
6hall  transfer  said  cause  to  the  court  having  jurisdiction  of  the  person 
of  the  defendant  therein,  and  the  cost  incurred  prior  to  the  time  such 
suit  is  filed  in  the  court  to  which  said  cause  is  transferred  shall  be 
taxed  against  the  plaintiff. 

"Article  1194c.  That  whenever  a  plea  of  privilege  to  the  venue  to 
be  sued  in  some  other  county  than  the  county  in  which  the  suit  is 
pending  shall  be  sustained  that  the  court  shall  order  the  venue  to  be 
changed  to  the  proper  court  of  the  county  having  jurisdiction  of  the 
parties  and  the  cause,  and  that  the  clerk  shall  make  up  a  transcript 
of  all  the  orders  made  in  said  cause,  certifying  thereto  officially  under 
the  seal  of  the  court  and  transmit  the  same  with  the  original  papers 
in  the  case  to  the  clerk  of  the  court  to  which  the  venue  has  been 
changed. 

"Provided,  that  nothing  herein  shall  prevent  an  appeal  from  the 
judgment  of  the  court  sustaining  a  plea  of  privilege." 

It  will  be  observed  that  article  1194a  does  not  specifically  and  in 
terms  condemn  all  pleas  that  are  not  strictly  in  conformity  with  that 
article.  It  merely  declares  that  a  plea  which  contains  the  matters 
therein  stated  shall  be  sufficient.  It  does  not  state  that  any  other  plea- 
shall  not  be  sufficient,  nor  do  we  believe  that  it  should  be  so  construed. 
Before  that  amendment  was  added  to  the  law  it  was  not  necessary  for 
a  defendant,  in  presenting  the  question  of  venue,  to  negative  all  the 
exceptions  which  the  statute  makes  to  article  1194,  which  article  de- 
clares that  no  inhabitant  of  the  State  shall  be  sued  out  of  the  county 
in  which  he  has  his  domicile,  except  as  therein  specified,  naming  about 
thirty  exceptions.  For  instance,  the  fifth  exception  to  that  article  pre- 
scribes that,  where  a  person  has  contracted  in  writing  to  perform  an 
obligation  in  any  particular  county,  he  may  be  sued  either  in  such 
county  or  where  he  has  his  domicile.  Still,  and  notwithstanding  that 
provision,  in  an  action  of  trespass  to  try  title  a  defendant,  in  pleading 
his  privilege  to  be  sued  in  another  county,  was  not  required  to  nega- 
tive the  fifth  exception  to  the  statute,  because  the  nature  of  the  suit,  as 
disclosed  by  the  plaintiff's  petition,  would  sufficiently  negative  that  ex- 
ception. The  rule  of  law  illustrated  by  the  hypothetical  case  just 
stated  was  well  settled  at  the  time  the  Thirtieth  Legislature  enacted 
the  amendment  referred  to,  and  it  is  not  believed  that  it  was  intended 
by  that  amendment  to  change  that  rule.  In  other  words,  notwith- 
standing the  amendment  referred  to,  if  a  defendant,  entitled  to  be  sued 
in  another  county,  should  file  a  plea  of  privilege  which  was  sufficient 
before  this  amendment  was  enacted,  it  is  not  believed  that  such  plea 
should  be  overruled  merely  because  it  failed  to  state  "that  none  of  the 
exceptions  to  exclusive  venue  in  the  county  of  one's  residence  mentioned 
in  article  1194  or  article  1585  of  the  Revised  Statutes  exist  in  said 
cause."  We  think  it  was  the  purpose  of  the  Legislature,  in  enacting 
the  amendment,  to  permit  a  defendant,  if  he  saw  proper,  to  simplify 
and  shorten  his  plea,  and,  instead  of  negativing  certain  exceptions  to 
article  1194,  as  would  have  been  required  before  the  amendment  was 
enacted,  merely  stating,  in  general  terms,  that  none  of  the  exceptions 
referred  to  exist  in  the  particular  case.  However,  while  under  the 
amendment  such  litigant  now  has  the  option  to  avail  himself  of  the 
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amendment  and  pursue  the  shorter  course,  he  is  not  compelled  to  do 
so  and  may,  if  he  sees  proper,  frame  his  plea  in  accordance  with  the 
rules  of  law  established  by  the  decisions  of  the  appellate  courts.  Hence 
we  hold  that  it  was  riot  necessary  for  the  plea  of  privilege  in  this  case 
to  conform  strictly  to  the  amendment  referred  to,  and  if  it  was  suffi- 
cient under  the  law  as  it  existed  at  the  time  the  amendment  was  en- 
acted, the  court  should  not  have  sustained  the  exception  urged  against 
it 

The  only  exception  urged  to  the  plea  was,  in  substance,  a  general 
demurrer  and  that  exception  the  court  sustained,  which  ruling,  we 
think,  was  erroneous.  If  the  defendant  was  not  required  to  conform 
his  plea  to  the  amended  statute  the  plea  was  sufficient  as  against 
either  a  general  or  special  exception.  It  stated  in  distinct  terms  that 
the  land  sued  for  was  situated  in  Baylor  County,  and  that  the  defend- 
ant resided  in  that  county;  and,  in  a  suit  of  this  kind,  that  was  all 
that  was  necessary  to  state  under  the  rule  of  law  established  before 
the  statute  was  amended.  But  even  if  it  should  be  held  that  the  es- 
tablished rules  of  law  regulating  such  pleas  of  venue  are  so  changed 
by  the  amendment  as  to  absolutely  require  substantial  compliance  with 
the  amendment,  still,  the  plea  of  privilege,  in  effect,  alleged  that  the 
defendant  had  not  waived  his  right  to  be  sued  in  Baylor  Countv,  and 
that  no  fact  existed  that  would  preclude  him  from  the  assertion  of 
said  right.  That  general  averment  is  broad  enough  to  cover  every- 
thing specified  in  the  amendment,  and  while,  as  against  a  special  ex- 
ception, it  may  have  been  too  general,  it  was  sufficient  as  against  a 
general  demurrer. 

Thus  far  we  have  considered  the  matter  upon  the  assumption  that 
a  plea  of  privilege  to  be  sued  in  another  county  is  a  plea  in  abatement 
and  subject  to  the  Tules  which  are  generally  applied  to  such  pleas. 
However,  by  the  amendment  to  the  venue  statute  already  noted,  such 
a  plea  can  not  properly  result  in  abating  the  suit,  and  if  sustained,  the 
amendment  requires  the  court  which  sustains  such  plea  to  make  an 
order  changing  the  venue  of  the  suit  to  the  proper  county.  In  view  of 
this  important  change  in  the  law  it  would  seem  that  the  old  rules  con- 
cerning pleas  in  abatement  ought  not,  in  all  cases,  to  be  given  con- 
trolling effect.  The  fourteenth  exception  to  article  1194  prescribing 
the  venue  of  suits  declares  that  suits  for  the  recovery  of  lands,  etc., 
must  be  brought  in  the  county  in  which  the  land  or  a  part  thereof 
may  lie.  Although  the  word  "must"  is  frequently  used  in  an  impera- 
tive sense,  we  are  aware  of  the  fact  that,  in  construing  this  statute,  it 
has  not  been  given  that  construction;  and  that  it  is  well  settled  that, 
although  the  first  part  of  article  1194  declares  that  no  person  shall  be 
gued  out  of  the  countv  of  his  domicile,  and  the  fourteenth  subdivision 
thereof  declares  that  suits  for  the  recovery  of  lands,  etc.,  must  be 
brought  in  the  county  in  which  the  land  or  part  thereof  lies,  yet  a  de- 
fendant not  residing  in  the  county  where  the  suit  is  instituted  to  re- 
cover land  lying  in  still  a  third  county,  may  waive  his  right  to  be  sued 
in  some  other  county,  and  thereby  submit  himself  to  the  jurisdiction 
of  the  court  in  which  the  suit  has  been  instituted.  Nevertheless,  as 
the  two  provisions  of  the  statute  referred  to  indicate  an  intense  legis- 
lative purpose  to  secure  to  a  defendant  the  right  to  have  such  litiga- 
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tion  conducted  in  one  of  two  counties,  and  as  the  law  as  enacted  by 
the  recent  amendment  referred  to  provides  for  a  change  of  venue 
when  a  defendant  has  not  been  sued  in  the  proper  county,  it  would 
seem  that  the  courts  ought  to  lend  a  willing  hand  to  aid  him  in  secur- 
ing the  right  so  clearly  conferred  upon  him.  (Wolf  v.  Sahm,  55  Texas 
Civ.  App.,  564.) 

Hence  we  conclude  that  the  court  erred  in  setting  aside  the  order 
sustaining  the  plea  of  privilege  to  be  sued  in  Baylor  County,  and  also 
erred  in  sustaining  the  plaintiff's  exception  to  that  plea;  and  having 
reached  that  conclusion,  we  do  not  deem  it  necessary  to  consider  the 
other  questions  presented  in  appellant's  brief.  (Lumpkin  v.  Storey, 
49  Texas  Civ.  App.,  332.) 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Ft.  Worth  &  Denver  City  Railway  Company  v.  John  E.  Mor- 
rison. 

Decided  December  8,  1909. 

1. — Pleading — Negligence — Seleotion  of  Physician. 

A  charge  permitting  plaintiff  to  recover  for  negligent  treatment  of  his 
injuries  by  the  physician  employed  by  defendant  railway  company  in  its  hospital 
on  proof  of  its  negligence  in  selecting  a  physician,  was  unauthorized  in  the 
absence  of  allegations  of  such  negligence  by  defendant  in  his  selection. 

2. — Injuries  to  Person — Pleading. 

An  allegation  that  plaintiff  had  received  serious  internal  injuries,  in  the 
absence  of  special  exception,  was  sufficient  to  admit  proof  of  injury  to  any 
internal  organ. 

3. — Charge— Negligence. 

An  instruction  that  plaintiff  could  recover  on  proof  of  defendant's  negligence 
in  either  of  two  respects  and  that  either  caused  the  derailment  of  the  train  by 
which  plaintiff  was  injured,  criticised  as  permitting  recovery  without  proof 
that  the  particular  default  causing  the  accident  was  due  to  negligence. 

Appeal  from  the  District  Court  of  Clay  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

Spoonts,  Thompson  &  Barwise,  Allen  &  Jones,  P.  A.  Martin,  R.  E. 
Taylor  and  J.  M.  Chambers,  for  appellant. 

Arnold  &  Arnold  and  Bell  &  Milam,  for  appellee. — Where  a  com- 
mon carrier  is  compelled  by  law  or  assumed  to  furnish  a  surgeon  to 
attend  upon  injured  passengers,  it  devolves  upon  it  to  furnisli  a  com- 
petent one,  and  if  this  is  not  done  the  carrier  is  liable  for  any  mal- 
practice or  negligence  upon  the  part  of  the  physician.  Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Scott,  18  Texas  Civ.  App.,  321. 

KEY,  Associate  Justice. — While  John  E.  Morrison  was  traveling 
as  a  passenger  on  the  Ft.  Worth  &  Denver  City  Railway  the  coach  in 
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which  he  was  riding  was  derailed  and  turned  over  and  Morrison  and 
other  passengers  were  injured.  The  train  was  stopped,  the  passengers 
were  taken  aboard  and  carried  to  Ft.  Worth,  where  some  of  them,  in- 
cluding Morrison,  were  carried  to  St.  Joseph's  Infirmary.  After 
reaching  the  Infirmary  Morrison  received  attention  and  treatment 
from  a  physician  who  was  the  local  surgeon  of  the  railway  company. 
Morrison  sued  the  railway  company  for  damages,  obtained  a  verdict, 
and  the  railway  company  has  appealed. 

In  the  eighth  paragraph  of  the  charge  the  trial  court  instructed  the 
jury  that  if  the  defendant  failed  to  exercise  reasonable  care  in  the  se- 
lection of  a  physician  to  treat  the  plaintiff,  and  if  such  physician  neg- 
ligently, or  for  the  want  of  proper  skill,  caused  plaintiff  to  suffer  addi- 
tional pain  by  the  treatment  he  administered  to  him,  the  jury  should 
consider  such  additional  pain  in  estimating  the  plaintiff's  damages,  if 
any  were  awarded  to  him.  The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  giving  that  charge,  the  contention  being  that 
neither  the  pleadings  nor  the  testimony  authorized  the  submission  of 
that  issue.  We  sustain  the  first  contention.  We  have  been  unable  to 
find  in  the  plaintiff's  petition  any  averment  to  the  effect  that  the  de- 
fendant was  guilty  of  negligence,  or  had  failed  to  exercise  proper  care 
in  the  selection  of  the  physician  referred  to.  It  is  not  necessary  to 
cite  authorities  in  support  of  the  proposition  that  an  issue  not  pleaded 
should  not  be  submitted  to  the  jury.  The  error  referred  to  requires  a 
reversal  of  the  case. 

Under  the  second  assignment  it  is  contended  that  the  court  should 
not  have  given  the  following  instruction:  "If  the  plaintiff  was  af- 
flicted with  trouble  with  his  bladder  before  the  accident,  and  if  such 
affliction  of  his  bladder  was  aggravated  as  the  result  of  injuries,  if  any 
received  by  him  in  the  wreck,  and  if  defendant  was  liable  to  plaintiff 
on  account  thereof,  then  you  will  consider  same  in  estimating  his  dam- 
ages, if  any,  as  instructed  in  the  sixth  paragraph  of  this  charge."  The 
contention  is  that  it  wras  error  to  instruct  the  jury  that  they  might, 
under  any  circumstances,  consider  injuries  to  the  plaintiff's  bladder  in 
estimating  damages,  because  the  plaintiff  did  not  allege  in  his  petition 
that  his  bladder  had  been  injured.  After  enumerating  certain  other 
injuries  the  petition  alleged  that  the  plaintiff  "suffered  serious,  perma- 
nent and  internal  injuries,  from  which  he  has  not  and  will  never  re- 
cover." It  is  a  matter  of  common  knowledge  that  the  bladder  is  an 
internal  organ;  and  the  averment  of  serious  and  permanent  internal 
injuries,  in  the  absence  of  a  special  exception,  was  sufficient  to  admit 
proof  of  any  character  of  internal  injury;  and,  when  such  proof  was 
furnished,  it  was  proper  for  the  court  to  charge  upon  the  issue.  Hence 
we  overrule  the  second  assignment. 

The  plaintiffs  petition  and  testimony  presented  two  theories  of  neg- 
ligence, both  of  which  the  court  submitted  to  the  jury  in  the  third 
paragraph  of  the  charge,  the  latter  portion  of  which  reads  as  follows: 
"and  that  the  car  upon  which  the  plaintiff  was  riding  was  as  the  direct 
result  of  either  of  such  acts,  thrown  from  the  defendant's  track,  and 
that  either  of  such  acts  constituted  negligence  on  the  part  of  the  de- 
fendant, as  that  term  has  been  explained  to  you,  then  you  will  find  a 
verdict  for  the  plaintiff.     Otherwise  you  will  find  for  the  defendant." 
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The  third  and  last  assignment  complains  of  that  portion  of  the  charge 
just  quoted,  the  contention  being  that  it  authorized  a  verdict  for  the 
plaintiff  if  the  derailment  of  the  car  was  caused  solely  by  one  of  the 
acts  charged  in  the  plaintiff's  petition,  and  the  other  act  was  negli- 
gent, although  the  one  which  caused  the  derailment  may  not  have  been 
negligent  It  may  be  that  the  charge  is  subject  to  that  objection.  At 
any  rate,  it  is  not  accurately  framed,  and  we  suggest  that,  in  trying  the 
case  again,  the  objection  now  urged  be  removed,  and  the  charge  so 
framed  as  to  make  it  clear  to  the  jury  that  in  order  to  recover  the 
plaintiff  must  prove  at  least  one  alleged  act  of  negligence,  and  that  the 
act  so  proved  caused  the  derailment  of  the  car.  Judgment  reversed 
and  cause  remanded. 

Reversed  and  remanded. 


W.  A.  McCullough  v.  Farmers'  &  Merchants'  National  Bank 
op  Abilene  and  Snyder  Hardware  Company. 

Decided  December  8,  1909. 

Contract — Sale— Varying  by  Parol  Evidence. 

Where  a  written  contract  of  sale  conveyed  the  entire  stock  of  goods  situated 
in  a  certain  building,  parol  evidence  could  not  be  received  to  show  that  some 
of  the  goods  of  the  seller  out  of  such  stock  and  so  situated  were  not  intended 
to  be  conveyed. 

Appeal  from  the  County  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  T.  A.  Bledsoe. 

Wagstaff  &  Davidson,  for  appellant. — It  was  incompetent  to  show  a 
contemporaneous  parol  contract  limiting  the  effect  of  the  written  con- 
tract. Bupp  v.  O'Connor,  1  Texas  Civ.  App.,  328;  DuBois  v.  Rooney, 
82  Texas,  175;  Coverdill  v.  Seymour,  94  Texas,  8;  McFarland  v.  Mc- 
Gill,  16  Texas  Civ.  App.,  299 ;  Kalteyer  v.  Wipff,  65  S.  W.,  207. 

King  &  Isaacs,  for  appellees. — Parol  evidence  is  admissible  to  prove 
a  verbal  contract,  though  it  be  entered  into  at  the  same  time  of  the 
written  contract  and  though  it  in  part  refer  to  the  same  subject  mat- 
ter as  contained  in  the  written  contract,  if  such  verbal  contract  be  dis- 
tinct and  separate  from  the  written  contract  and  based  upon  a  new  and 
valuable  consideration.  Preston  v.  Breedlove,  36  Texas,  96;  Page  v. 
Work,  5  Gray,  492;  Green  v.  Hershom,  53  S.  W.,  382;  Courtney  v. 
Puller,  65  Me.,  156 ;  Bryant  v.  Hunt,  36  Tenn.,  543 ;  Field  v.  Mann, 
42  Vt.,  61 ;  Weaver  v.  Fletcher,  27  Ark.,  510 ;  Durkin  v.  Cobleigh,  30 
N.  E.,  473;  McCarnich  v.  Cheeves,  124  Mass.,  262;  Pishkos  v.  Wor- 
tek,  18  S.  W.,  788;  Toledo  Ry.  v.  Levy,  127  Ind.,  168;  Heatherly  v. 
Record,  12  Texas,  49;  Nowlin  v.  Frichott,  32  S.  W.,  831;  Basshor  v. 
Forbes,  36  Md.,  154. 

FISHER,  Chief  Justice. — The  evidence  offered  and  admitted, 
which  was  objected  to  by  the  appellant,  restricted  the  operation  and 
legal  effect  of  the  wrjjten  contract  and  bill  of  sale  executed  by  the 
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Snyder  Hardware  Company  to  appellant  McCullough.  That  instru- 
ment conveyed  to  McCullough  the  entire  stock  of  goods,  wares  and 
merchandise  belonging  to  the  hardware  company,  located  and  being  in 
the  town  of  Snyder,  Scurry  County,  Texas,  in  a  building  at  Snyder 
owned  by  Mr.  Smith,  and  formerly  by  George  L.  Paxton.  The  goods 
in  question  were  in  that  building  at  the  time  the  contract  and  con- 
veyance was  executed.  The  instrument  recites  and  states  the  amount 
of  consideration  to  be  paid  by  appellant  for  the  goods.  The  purpose 
and  effect  of  the  testimony  admitted  was  to  establish  by  parol  agree- 
ment, considered  and  entered  into  at  the  time  of  the  trade,  that  cer- 
tain of  this  stock  of  goods  situated  in  the  building  was  not  intended 
to  be  conveved  in  the  written  contract.  The  written  contract  and  bill 
of  sale  purports  upon  its  face  to  convey  the  entire  stock  of  goods,  wares 
and  merchandise  belonging  to  the  hardware  company  and  located  in 
the  building  previously  mentioned.  To  hold  that  parol  evidence  was 
admissible  for  the  purpose  of  establishing  the  fact  that  less  than  the 
entire  stock  was  intended  to  be  conveyed  would,  as  before  said,  re- 
strict the  legal  effect  and  operation  of  the  contract,  and  would  be  clear- 
ly in  violation  of  the  rule  announced  in  Coverdill  v.  Seymour,  94 
Texas,  8,  which  case  upon  its  facts  is  analogous  to  the  one  before  us. 
This  is  the  sole  question  in  the  case.  Therefore,  the  judgment  be- 
low will  be  reversed  and  rendered  that  appellees  take  nothing  as  against 
the  appellant,  and  that  the  judgment  in  favor  of  the  appellee  Farmers' 
&  Merchants*  National  Bank  against  the  Snyder  Hardware  Company 
be  affirmed. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


W.  M.  Cleghon  et  al.  v.  L.  D.  Boxley  et  al. 

Decided  December  8,  1909. 

1 . — Sequestration — Affidavit — Value. 

An  affidavit  for  sequestration  must  show  the  value  of  the  property  sought 
to  be  taken.  Verification  of  the  petition  is  insufficient  where  it  does  not  contain 
an  allegation  of  the  value. 


2. — Continuance — Amendment — Surprise 

An  amendment  on  the  eve  of  trial,  though  it  present  a  new  cause  of  action, 
does  not  entitle  defendant  to  a  continuance  in  the  absence  of  a  showing  that 
he  had  not  time  to  present  his  defense  or  procure  the  testimony  necessary 
therefor. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below  be- 
fore Hon.  James  L.  Shepherd. 

Parker  &  Buck,  for  appellants. — Affidavit  must  show  the  property 
Fought  to  be  sequestered  and  its  value.  Rev.  Stats.,  art.  4565;  Morgan 
v.  Turner,  4  Texas  Civ.  App.,  192. 

The  court  erred  in  overruling  defendant's  application  for  continu- 
ance. Texas  Bailway  Co.  v.  Goldberg,  68  Texas,  687;  Rose  Notes, 
book  3,  Texas,  866 ;  Central  Railroad  Co.  v.  Henning,  52  Texas,  474. 
Vol.  LVIH  Civil— 11. 
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» 
No  briefs  on  file  for  appellee. 

FISHEK,  Chief  Justice. — This  is  a  suit  by  appellee  Boxley 
against  appellant  W.  M.  Cleghon  and  L.  J.  Parker,  to  recover  on  two 
promissory  notes  executed  by  Parker  in  favor  of  Boxley,  the  payment 
of  which  was  assumed  by  Cleghon,  and  to  foreclose  a  mortgage  exe- 
cuted by  Parker  on  certain  cattle  to  secure  the  payment  of  the  notes. 
Plaintiff  also  sued  out  a  writ  of  sequestration  which  was  levied  upon 
the  cattle  in  question,  which  were  replevied  by  the  appellant  Cleghon. 

Judgment  of  the  court  below  was  rendered  in  appellee's  favor 
against  appellants  Cleghon  and  Parker  for  the  amount  of  the  note 
sued  for  and  the  foreclosure  of  the  mortgage  lien  on  the  cattle  in 
question;  also  judgment  against  Cleghon  and  the  sureties  on  his  re- 
plevy bond. 

As  there  is  no  assignment  of  errors  based  upon  the  facts,  it  is  un- 
necessary to  make  any  special  finding  upon  that  question,  except  a 
general  statement  that  the  evidence  is  sufficient  to  support  the  judg- 
ment of  the  trial  court  as  affirmed  by  this  court. 

Appellants'  first  and  second  assignments  of  error  complain  of  the 
action  of  the  trial  court  in  overruling  defendant  Cleghon's  motion  to 
quash  the  writ  of  sequestration  and  the  affidavit  upon  which  it  is 
based.  It  is  unnecessary  to  consider  the  ground  urged  under  the  first 
assignment,  as  we  sustain  the  ground  presented  by  the  second  assign- 
ment. Appellee's  original  petition,  which  was  sworn  to,  was  the  basis 
for  the  writ  of  sequestration.  We  have  examined  the  averments  of 
the  petition,  and  we  do  not  find  any  allegation  of  value  as  required  by 
the  statute  to  be  stated  in  the  affidavit  of  the  plaintiff  in  suing  out 
the  writ.  This  provision  of  the  statute  was  construed  in  Morgan  v. 
Turner,  4  Texas  Civ.  App.,  192,  23  S.  W.,  284,  and  it  was  there  held 
that  the  affidavit  should  state  the  value  of  the  property  sought  to  be 
sequestered,  otherwise  the  sequestration  proceedings  should  be  quashed. 
Following  this  decision  the  conclusion  must  be  reached  that  the  trial 
court  erred  in  not  quashing  and  dismissing  the  sequestration  proceed- 
ings, and  that  so  much  of  the  judgment  of  the  trial  court  based 
thereon  was  erroneous. 

Appellants'  third  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  overruling  their  application  for  continuance.  As  a  basis 
for  this  application  the  appellants  claimed  that  they  were  surprised 
by  appellees  filing  an  amended  petition  a  few  minutes  prior  to  the 
trial  of  the  case.  The  original  petition  merely  stated  a  cause  of  ac- 
tion against  Parker  on  the  notes  in  question,  and  sought  only  to  fore- 
close the  mortgage  lien  against  appellant  Cleghon.  The  amended  pe- 
tition enlarged  Cleghon's  liability  by  an.  averment  to  the  effect  that 
the  payment  of  the  notes  executed  by  Parker  was  assumed  by  Cleg- 
hon, who  claimed  to  have  bought  from  Parker  the  cattle  in  question, 
and  upon  which  the  appellee  had  his  mortgage  to  secure  the  payment 
of  the  notes.  Appellant  Cleghon  claimed  that  this  enlarged  cause  of 
action  against  him,  seeking  to  make  him  liable  on  the  notes,  set  up  a 
new  cause  of  action.  This  may  all  be  true,  but  we  do  not  believe  that 
the  application  for  continuance  states  any  reason  that  would  entitle 
appellants  to  have  the  case  continued.    It  merely  states  that  appellant 


1909.]  Ft.  Wobth  &  D.  C.  By.  Co.  v.  Arthur.  16$ 

Cleghon  was  surprised.  There  is  no  showing  made  that  he  did  not 
have  time  to  present  his  defense,  if  he  had  any,  or  that  the  evidence 
of  that  fact  was  not  accessible  and  could  not  at  that  time  have  been 
produced.  Nor  is  it- made  to  appear  that  he  would  have  suffered  any 
injustice,  or  been  deprived  of  any  right  by  being  at  that  time  forced  to 
trial. 

So  much  of  the  judgment  of  the  trial  court  against  Cleghon  and 
Parker  for  the  amount  sued  for,  with  a  foreclosure  of  the  mortgage 
lien  on  the  cattle  in  question,  is  affirmed.  So  much  of  the  judgment 
as  is  based  upon  the  sequestration  proceeding  against  Cleghon  and  the 
sureties  on  the  replevin  bond,  is  set  aside  and  judgment  here  rendered 
to  the  effect  that  plaintiff  take  nothing  against  them  based  upon  the 
sequestration  proceeding. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


Ft.  Worth  &  Denver  City  Railway  Company  v.  W.  N.  Arthur. 

Decided  December  8,  1909. 

1. — Evidence— Conclusion  of  Witness. 

Testimony  of  a  witness  who,  being  asked  whether  a  fire  originated  on  the 
right  of  way  of  the  railway  and  how  she  knew,  answered  that  it  did;  that  she  did 
not  see  it  start,  but  saw  it  burn  from  the  railway  onto  the  adjoining  land,  was  an 
answer  to  the  question  asked,  and  was  not  objectionable  as  giving  only  the 
conclusion  of  the  witness  as  to  where  the  fire  started.' 

2. — Valne — Opinion. 

A  witness  who  testified  that  he  knew  what  the  barn  destroyed  by  fire  was 
worth  may  testify  as  to  its  value,  this  opinion  not  being  mere  hearsay,  though 
he  also  testified  that  he  had  made  inquiries  about  its  value. 

3.— Same. 

A  witness  who,  having  built  a  shed,  the  value  of  which  was  in  question, 
testified  to  the  time  required,  the  dimensions  and  the  material,  could  give  his 
opinion  based  thereon  as  to  the  value. 


One  qualified  as  an  expert  to  give  an  opinion  as  to  the  value  of  lumber 
and  building  material  may,  where  the  amount  and  character  of  same  has  been 
proven  by  another  witness,  give  his  opinion  as  to  its  value  on  that  basis. 


5.- 

An  expert  on  farm  implements  could  testify  as  to  the  effect  of  heat  in 
making  worthless  a  disc  plow  which  had  gone  through  a  fire. 


6. — Fire— Negligence — Proximate  Cause. 

Fire  communicated  from  a  railway  locomotive  was  extinguished  by  the 
section  hands,  who  however  did  not  entirely  put  out  a  pile  of  ties  which  had 
caught  fire.  Some  hours  later  a  whirlwind,  common  at  that  season,  carried 
sparks  from  the  burning  ties  into  the  hay  loft  of  a  barn  which  was  consumed. 
Held,  that  the  act  of  leaving  the  ties  still  burning  sustained  a  finding  of 
negligence  proximately  causing  the  destruction  of  the  barn,  that  result  being 
one  which  might  have  been  anticipated. 

Appeal  from  the  District  Court  of  Clay  County.     Tried  below  be- 
fore Hon.  A.  H.  Cairirran, 
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Spoonts,  Thompson  &  Barwise  and  Allen  &  Jones,  for  appellant. — 
Damages  by  the  burning  of  the  barn  resulted  from  an  intervening 
cause,  and  are  too  remote  from  the  origin  of  said  fire  to  hold  the  de- 
fendant responsible  therefor.  Brandon  v.  Gulf  C.  C.  C.  P.  Mfg.  Co., 
51  Texas,  122;  Seale  v.  Gulf,  C.  &  S.  F.  By.  Co.,  65  Texas,  277; 
Texas  &  P.  By.  Co.  v.  Bigham,  90  Texas,  223 ;  Missouri,  K.  &  T.  By. 
v.  Dobbins,  40  S.  W.,  865;  Galveston,  H.  &  S.  A.  By.  v.  Ware,  67 
Texas,  635;  Missouri,  K.  &  T.  Bv.  v.  Chittim,  24  Texas  Civ.  App., 
599 ;  Milwaukee  &  St.  P.  By.  v.  Kellogg,  94  U.  S.,  469. 

P.  if.  Stine  and  H.  A.  Allen,  for  appellee. — The  destruction  of  the 
barn  was  a  proximate  result  of  defendant's  negligence.  Poeppers  v. 
Missouri,  K.  &  T.  By.  Co.,  67  Mo.,  726 ;  Missouri  Pac.  v.  Platzer,  73 
Texas,  124;  Louisville,  N.  A.  &  C.  By.  Co.  v.  Nitsche,  126  Ind.,  229 
(26  N.  E.,  51). 

BICE,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  for  the  recovery  of  damages  for  the  destruction  of 
his  property  occasioned  by  fire,  claimed  to  have  been  set  out  and  com- 
municated thereto  by  the  negligence  of  the  appellant.  It  is  alleged 
that  the  appellant  negligently  permitted  grass  and  other  inflammable 
material  to  collect  upon  its  right  of  way,  and  that  it  negligently  oper- 
ated engines  upon  its  road  that  were  defectively  constructed  and  with- 
out proper  appliances  to  prevent  the  escape  of  fire  therefrom;  that  by 
reason  thereof  fire  escaped  from  its  engines  and  was  communicated  to 
the  grass  upon  its  right  of  way,  from  whence  it  spread  on  to  plain- 
tiff's land,  burning  his  grass,  destroying  the  turf,  setting  fire  to  and 
consuming  a  barn  with  its  contents,  as  well  as  a  cow-shed  and  other 
personal  property.  It  was  further  alleged  that  after  the  discovery  of 
the  fire  appellant  negligently  failed  to  extinguish  the  same. 

Appellant  replied  by  general  demurrer  and  general  denial  and  a 
plea  of  contributory  negligence  on  the  part  of  appellee  in  failing  to 
exercise  ordinary  care  to  put  out  the  fire. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  in  be- 
half of  appellee,  from  which  this  appeal  is  prosecuted. 

The  first  and  second  assignments  will  be  considered  together,  since 
the  same  questions  are,  in  effect,  raised  by  each.  Mrs.  M.  B.  Cole,  a 
witness,  testified  by  deposition,  and  appellant  moved  to  suppress  her 
answers  to  the  third  cross-interrogatory,  and  also  objected  to  her  an- 
swers thereto.  Said  motion  to  suppress,  as  well  as  the  objection  to  her 
testimony,  was  based  upon  the  contention  that  said  witness  had  failed 
to  answer  some  of  the  questions  propounded  in  said  interrogatory,  and 
that  it  appeared  from  her  answer  thereto  that  she  was  only  giving  her 
conclusions  or  opinion  as  to  where  the  fire  originated.  The  interroga- 
tory to  which  reference  is  made  is  as  follows :  "Do  you  know  of  your 
own  knowledge  where  the  fire  was  first  set  out?  Do  you  know  whether 
it  was  set  out  on  the  right  of  way  and  burned  off  of  the  right  of  way, 
or  whether  it  was  set  off  of  the  right  of  way  and  burned  on  to  the 
right  of  way?  If  you  say  you  know,  state  how  you  know.  Did  you 
see  the  fire  when  it  was  first  set  out,  and  did  you  see  who  set  it  out?" 
To  which  the  witness  answered;    "The  fire  was  set  out  on  the  right 
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of  way.  I  did  not  see  the  fire  when  it  first  started,  but  saw  it  when 
it  burned  off  the  right  of  way  on  to  the  prairie.  The  fire  was  set  on 
the  right  of  way  and  burned  off  the  right  of  way.  The  fire  did  not 
come  from  off  the  right  of  way,  but  come  from  the  right  of  way  off 
onto  the  prairie."  We  think  it  is  clear  that  both  the  motion  and  the 
objection  to  the  testimony  were  properly  overruled.  The  witness  was 
testifying  to  what  she  in  fact  saw,  and  her  answers  were  substantially 
in  response  to  the  questions  asked,  for  which  reason  both  assignments 
are  overruled. 

By  the  fourth  and  fifth  assignments  appellant  insists  that  the  court 
erred  in  permitting  the  plaintiff  to  testify  as  to  the  value  of  the  barn 
and  the  cow-shed,  because  as  to  the  former  it  is  contended  that  the 
witness  based  his  opinion  upon  hearsay,  and  as  to  the  latter  he  based 
his  statement  npon  the  amount  of  labor  it  took  to  build  the  shed, 
whereas  the  witness  stated  that  he  did  not  know  how  much  labor  it 
took  to  build  the  same.  With  reference  to  the  first  contention,  as 
presented  by  the  fourth  assignment,  we  do  not  think  it  maintainable, 
because  the  witness  also  testified  that  he  knew  what  the  barn  was 
worth,  and  was  a  competent  witness  as  to  its  value,  notwithstanding 
the  fact  that  he  further  testified  that  he  had  made  inquiries  as  to 
prices,  and  so  on,  because  it  does  not  clearly  appear  that  his  opinion 
was  based  solely  upon  said  inquiries.  Again,  if  it  be  granted  that 
this  answer  should  have  been  excluded  on  the  ground  urged,  we  do 
not  think  any  material  harm  resulted  therefrom,  because  there  was 
other  evidence  as  to  the  value  of  the  barn  coinciding  with  that  of 
plaintiff,  which  was  not  objectionable,  and  upon  which  the  jury  could 
have  based  their  verdict. 

With  reference  to  the  last  objection  as  raised  by  the  fifth  assign- 
ment, we  think  it  sufficient  to  say  that  it  appears  from  the  testimony 
that  this  witness  did  give  the  amount  of  time  required  to  build  the 
cow-shed,  and  that,  in  addition  thereto,  he  gave  the  character  of  ma- 
terial used  and  the  dimensions  of  the  shed,  and  npon  which  it  seems 
he  based  his  opinion  as  to  its  value.  We  therefore  overrule  both  of 
these  assignments. 

Nor  did  the  court  err  in  permitting  the  witness  Peters  to  testify, 
over  the  defendant's  objection,  as  to  the  value  of  the  material  in  the 
barn  that  was  burned,  as  presented  in  appellant's  sixth  assignment, 
because  it  is  shown  from  the  record  that  this  witness  was  an  expert  as 
to  values  of  lumber  and  building  material.  And  the  testimony  fur- 
ther disclosed  that,  while  he  had  not  seen  the  barn,  a  detailed  state- 
ment of  its  dimensions,  and  the  character  and  kind  of  lumber  con- 
tained therein,  was  given  to  him  by  the  plaintiff,  who  also  swore  to 
the  correctness  of  the  statement  furnished  the  witness  upon  which  he 
based  his  opinion.  It  was  therefore,  in  our  judgment,  competent  for 
said  witness  to  express  his  opinion  as  to  the  value  thereof. 

We  overrule  the  seventh  assignment,  because  we  think  it  was  compe- 
tent for  the  witness,  who  was  an  expert,  to  show  that  the  disc  plow 
which  was  in  the  burned  building  and  had  gone  through  the  fire  was 
of  no  value  thereafter. 

Appellant  complains  of  the  action  of  the  court  in  overruling  its  mo- 
tion for  a  new  trial  in  this,  that  the  fire  which  consumed  the  barn  and 
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its  contents  appears  not  to  have  been  the  proximate  cause  of  the  dam- 
age, but  that  the  same  was  due  to  an  intervening  agency.  It  is  shown 
that  the  fire  originated  about  nine  o'clock  in  the  morning  and  the 
barn  was  not  burned  until  about  six  o'clock  in  the  afternoon.  Near 
the  barn  there  was  a  pile  of  cross-ties.  The  fire  had  burned  from  the 
railway  right  of  way  across  appellee's  pasture  during  the  early  part  of 
the  day,  and  had  been  communicated  to  this  pile  of  ties.  The  appel- 
lant's section  boss,  with  a  crew  of  hands,  together  with  other  persons, 
during  the  day  put  out  the  fire  at  other  places,  as  well  as  the  barn, 
where  it  had  caught  twice,  and  had  also  partially  extinguished  the 
fire  which  had  caught  in  said  pile  of  ties,  but  that  the  wind  had  been 
blowing  and  continued  to  blow  from  the  direction  of  where  the  ties 
were  toward  the  barn;  that  the  ties  were  smoking  at  the  time  the  sec- 
tion hands  left  the  place;  and  it  was  further  shown  that  it  was  dan- 
gerous to  so  leave  them.  It  was  also  shown  that  whirl-winds  were  of 
common  occurrence  in  that  section  during  the  summer,  and  that  a 
number  had  been  blowing  during  that  day.  It  appears  that  about  an 
hour  after  the  section  hands  had  left  the  fire  in  this  condition  that  one 
of  the  whirl-winds  mentioned  sprang  up  and  blew  fire  from  this  pile 
of  ties  into  the  hay-loft  of  the  barn,  thereby  setting  fire  to  the  barn 
and  causing  its  destruction,  together  with  its  contents.  It  is  alleged 
in  plaintiff's  petition,  as  one  of  the  acts  of  negligence  upon  which  he 
relies  for  recovery,  that  it  was  the  duty  of  the  defendant,  its  agents, 
servants  and  employes,  when  they  discovered  said  fire,  to  use  due  dili- 
gence to  extinguish  the  same  and  thereby  prevent  the  destruction  of 
plaintiff's  property;  that  by  the  use  of  due  care  they  could  have  put 
out  said  fire,  and  so  have  wholly  saved  plaintiff's  property  from'  injury, 
but  that  they  failed  so  to  do,  and  negligently  and  wrongfully  permitted 
the  same  to  continue  to  spread  and  burn,  until  the  same  had  destroyed 
plaintiff's  property,  etc. 

Plaintiff  and  his  tenants  were  not  at  home  during  the  day  of  this 
fire. 

We  think  the  evidence  sufficiently  shows  that  the  fire  escaped  from 
appellant's  engines,  setting  fire  to  the  inflammable  material  negligently 
permitted  by  it  to  accumulate  upon  its  right  of  way,  whereby  it  was 
communicated  to  the  grass  upon  plaintiff's  land,  which  subsequently 
burned  the  barn  and  its  contents.  The  fire  was  therefore  the  proximate 
cause  of  the  injury.  The  intervening  cause  in  this  instance — to  wit, 
the  whirl-wind — might,  under  the  evidence,  have  reasonably  been  an- 
ticipated by  appellant,  and  it  was  its  duty  so  to  do,  where  the  preva- 
lence of  such  whirl-winds  was  common  and  known  to  the  company. 
(Seale  v.  Gulf,  C.  &  S.  F.  fly.  Co.,  65  Texas,  277.)  In  that  case  it 
was  held  that  "if,  subsequent  to  the  original  wrongful  or  negligent 
act,  a  new  cause  has  intervened,  of  itself  sufficient  to  stand  as  the  cause 
of  the  misfortune,  the  former  must  be  considered  as  too  remote/' 
But  it  is  also  held,  as  shown  by  the  syllabus,  that,  "Where,  however, 
the  intervening  cause  and  its  probable  or  reasonable  consequences  are 
such  as  could  reasonably  have  been  anticipated  by  the  original  wrong- 
doer, the  casual  connection  between  the  original  wrongful  act  and  the 
subsequent  injury  is  not  broken  and  an  action  may  lie  therefor." 

Besides  this,  we  think   it  appears  that  the   defendant   was  clearly 
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guilty  of  negligence  in  leaving  the  pile  of  ties  burning,  from  which 
the  damage  is  shown  to  have  resulted.  It  was  the  duty  of  defendant's 
servants  who  went  to  the  rescue  of  plaintiff's  property  to  have  used 
ordinary  care  to  see  that  the  fire  was  put  out  before  they  left,  and  a 
failure  so  to  do  would  constitute  negligence.  But  instead  of  this,  it  is 
shown  that  the  ties  were  left  by  them  smoldering  and  smoking,  from 
which  danger  could  reasonably  have  been  anticipated.  We  think  this 
was  such  a  failure  of  duty  on  the  part  of  appellant  as  would  justify 
the  recovery  against  it,  and  that  the  verdict  is  amply  supported  by 
the  evidence.  (See  Missouri  Pac.  Ry.  Co.  v.  Platzer,  73  Texas,  117, 
11  S.  W.,  163;  also  see  Poeppers  v.  Missouri,  K.  &  T.  Ry.,  67  Mo., 
726 ;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Nitsche,  126  Ind.,  229,  26  N. 
E.,  51.) 

Finding  no  error  in  the  judgment  of  the  court  below,  the  same  is  in 
all  things  affirmed. 

Affirmed. 
Writ  of  error  refused. 


John  O'Neil  v.  Sun  Company. 

Decided  December  8,  1909. 

1. — Contract — Oil  Land — Title  to  OH. 

That  fact  that  oil  in  the  earth  is  flowing  or  fugitive  in  its  nature  instead  of 
stationary  at  the  time  a  contract  is  made,  will  not  prevent  the  owner  of  land 
from  making  a  valid  contract  for  the  purpose  of  having  the  ground  exploited 
and  vesting  in  the  party  doing  the  work  the  title  to  such  oil  as  may  be  extracted. 

& — Same— Contract  Construed. 

A  lease  contract  for  the  purpose  of  prospecting  for  oil  considered,  and  held 
to  vest  in  the  lessee  the  title  to  oil  extracted  by  the  lessor  in  violation  of  the 
rights  of  the  lessee. 

3. — Same — Receivership— Expenses. 

Where,  in  an  action  by  a  lessee  against  his  lessor  to  recover  the  title  and 
,  right  to  an  oil  well  and  the  product  therefrom  extracted  by  the  lessor  in 
violation  of  the  lessee's  rights  under  the  contract,  the  lessee  bases  his  right  of 
recovery  upon  the  contract,  bis  recovery  should  be  governed  by  the  terms  of 
the  same,  and  he  should  be  charged  with  such  expenses  as  the  contract  imposed 
upon  him.  So,  when  the  lessor  was  entitled  under  the  contract  to  a  certain 
part  of  the  gross  output  of  the  well,  the  lessee's  portion  of  the  output 
should  be  charged  with  the  expenses  of  producing  the  oif  incurred  by  a  receiver 
appointed  upon  the  application  of  the  lessee. 

4. — Appeal — Cross  Assignments — Practice. 

A  court  of  Civil  Appeals  will  not  consider  cross  assignments  of  error  when 
there  is  nothing  in  the  record  to  indicate  that  said  assignments  were  filed  in 
the  trial  court,  no  certificate  of  the  clerk  of  said  court  that  the  brief  con- 
taining said  assignments  was  ever  filed  there,  and  no  consent  by  appellant  that 
such  assignments  might  be  filed  originally  in  the  Appellate  Court.  A  general 
waiver  of  filing  briefs  in  the  trial  court  is  not  a  waiver  of  the  requirements  as 
to  filing  cross  assignments. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Carlton  &  Townes  and  John  Hamman,  for  appellant. — The  court 
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erred  in  overruling  defendant's  general  exception  to  the  plaintiff's 
second  amended  original  petition.  Authorities  as  to  the  meaning  of 
the  word  "necessary  for  the  operation  of  said  well  or  wells":  Perez 
v.  San  Antonio  &  A.  P.  By.  Co.,  28  Texas  Civ.  App.,  255;  McChesney 
v.  Village  of  Hyde  Park,  37  N.  E.,  858;  Gallenkamp  v.  Garvin  Ma- 
chine Co.,  86  N.  Y.  Supp.,  378;  Connors  v.  Chicago  &  N.  W.  Ry.  Co., 
82  N.  W.,  953 ;  Ingle  v.  Bottoms,  66  N.  E.,  160. 

"That  oil  in  place  is  not  subject  to  sale":  State  v.  South  Penn 
Oil  Co.,  24  S.  E.,  915;  Kansas  Natural  Gas  Co.  v.  Board  of  Commis- 
sioners, 89  Pac.  750;  Kelly  v.  Keys,  62  Atl.,  911;  Watford  Oil  &  Gas 
Co.  v.  Shipmen,  84  N.  E.,  53 ;  Phillips  v.  Springfield  Crude  Oil  Co.,  92 
Pac.,  1119;  Huggins  v.  Daley,  99  Fed.,  606;  Federal  Oil  Co.  v.  West- 
*  era  Oil  Co.,  112  Fed.,  373;  Federal  Oil  Co.  v.  Western  Oil  Co.,  121 
Fed.,  674 ;  National  Oil  &  Pipe  Line  Co.  v.  Teel,  67  S.  W.,  545 ;  Kelly 
v.  Ohio  Oil  Co.,  39  L.  R.  A.,  765 ;  Venture  Oil  Co.  v.  Fretts,  25  Atl., 
732;  Louisville  Gas  Co.  v.  Kentucky  Heating  Co.,  Ill  S.  W.,  374. 

The  money  that  appellee  had  expended  in  drilling  the  two  wells  on 
the  tract  of  land,  that  it  claimed  to  have  drilled,  had  no  bearing  on 
any  issue  involved  in  the  litigation,  and  allegations  touching  this  mat- 
ter should  have  been  stricken  from  the  pleadings  on  exception.  Guf- 
fey  v.  Hukill,  8  L.  R.  A.,  759. 

No  proof  being  offered  as  to  the  amount  of  oil  drawn  from  the  land 
by  the  well  in  dispute,  that  might  have  been  taken  out  by  wells  sunk 
by  the  appelee,  there  was  nothing  on  which  to  predicate  any  recovery, 
and  instructions  to  that  effect  should  have  been  given  to  the  jury. 
Louisville  Gas  Co.  v.  Kentucky  Heating  Co.,  11  S.  W.,  374. 

That  simulated  work  on  land  held  under  an  oil  lease  will  not  pre- 
serve any  rights  in  the  lessee,  see  J.  M.  Guffey  Petroleum  Co.  v. 
Oliver,  79  S.  W.,  884;  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.,  59 
L.  R.  A.,  566;  Swift  v.  Mining  Co.,  74  Pac,  700;  Acme  Oil  Co.  v. 
Williams,  74  Pac,  296. 

That  equity  will  relieve  against  the  failure  to  develop  by  forfeiting 
the  undeveloped  part,  see  Coffinberry  v.  Sun  Oil  Co.,  67  N.  B.,  1069; 
Acme  Oil  Co.  v.  Williams,  74  Pac,  296. 

Where  the  facts  so  warrant,  the  lessor  can  treat  an  oil  lease  as  being 
abandoned:  Gadbury  v.  Ohio  Oil  Co.,  67  N.  E.,  259;  Maxwell  v. 
Todd,  16  S.  E.,  926. 

The  lessor  has  a  right  to  re-entry  for  conditions  broken,  and  if  the 
lessee  fails  to  do  necessary  work,  the  lessor  has  the  right  to  enter  him- 
self and  do  the  work :  Acme  Oil  Co.  v.  Williams,  74  Pac,  296 ;  Dona- 
hue on  Petroleum  and  Gas,  170. 

That  equity  may  decree  the  cancellation  of  the  undrilled  portion  of 
leasehold  premises,  see  Coffinberry  v.  Sun  Oil  Co.,  67  N.  E.,  1069. 

That  forfeitures  are  favored  where  this  will  do  equity,  see  Parish 
Fork  Oil  Co.  v.  Bridgewater  Gas  Co.,  59  L.  R.  A.,  566. 

Even  though  the  lease  could  be  construed  as  fixing  the  number  of 
wells  that  should  be  drilled,  this  would  not  relieve  the  lessee  from  the 
duty  of  protecting  the  land  from  drainage  by  outside  wells.  Guffey 
Co.  v.  Chaison  Townsite  Co.,  48  Texas  Civ.  App.,  555;  Kleppner  v. 
Lemon,  35  Atl.,  109. 

The  coming  in  of  the  Donohoe  well,  after  the  making  of  the  lease 
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to  the  Sun  Company,  so  changed  the  conditions  as  to  make  it  neces- 
sary for  the  Sun  Company  to  protect  the  land  from  drainage,  notwith- 
standing the  fact  that  the  lease  might  be  construed  as  fixing,  by  infer- 
ence, the  number  of  wells  to  be  drilled.  GuflEey  Co.  v.  Chaison  Town- 
site  Co.,  48  Texas  Civ.  App.,  555. 

The  oil  that  Donohoe  got  out  of  his  well  belonged  to  him,  even 
though  it  was  drawn  out  of  the  acre  in  controversy;  there  could  have, 
therefore,  been  no  recovery  against  Donohoe,  and  consequently  it  was 
necessary  to  the  rights  of  O'Xeil  that  wells  should  be  sunk  on  his  land 
to  offset  the  Donohoe  well.    Kelly  v.  Ohio  Oil  Co.,  39  L.  R.  A.,  765. 

It  is  not  committed  exclusively  to  the  lessee  to  determine  what  is 
reasonable  diligence  in  developing  an  oil  lease  and  protecting  the  lines. 
Brewster  v.  Brick  Co.,  140  Fed.,  801. 

It  is  the  duty  of  the  lessee,  in  an  oil  lease,  to  protect  the  lines  of 
the  land  against  drainage  from  outside  territory.  If  the  lessee  fails 
in  his  duty,  lessor  has  the  right  to  sink  wells  where  they  should  be 
sunk,  and  the  lessees  can  not  recover  on  account  of  any  supposed  in- 
jury done  him  thereby.    Kleppner  v.  Lemon,  35  Atl.,  109. 

Even  though  the  lessee  had  the  right,  on  account  of  what  it  may 
have  done,  to  hold  exclusive  possession  of  two-thirds  of  the  acre  of 
land,  and  even  though  it  had  the  right  to  select  the  particular  two- 
thirds  that  it  would  occupy,  it  could  not  exercise  this  right  of  selection 
arbitrarily  and  in  such  a  way  as  to  work  an  injury  to  the  lessor. 
Jones  v.  Mount,  77  N.  E.,  1089 ;  Pittinger  v.  Pamage,  82  N.  E.,  478. 

Inasmuch  as  the  first  well  begun  under  the  lease  never  did  become  a 
producing  oil  well,  the  contingency  whereby  under  the  terms  of  the 
lease  the  lessee  could  begin  the  sinking  of  a  second  well  and  thereby 
acquire  rights,  never  did  happen  or  come  into  existence.  It  therefore 
follows  that  such  work  as  was  done  on  the  well  No.  5  only  gave  to 
the  lessee  a  permissive  right  to  occupy  the  space  necesary  to  operate 
the  well  No.  5.  This  No.  5  well  not  having  been  sunk  in  accordance 
with  the  terms  of  the  lease,  or  in  compliance  with  any  of  the  require- 
ments therein  contained,  could  not  be  held  to  give  to  the  lessee  a 
right  to  the  occupancy  of  any  particular  portion  of  the  land  in  con- 
troversy. Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.,  59  L.  S.  A., 
566. 

The  lessee  in  an  oil  lease  of  the  character  in  question  does  not  be- 
come the  owner  of  oil  in  place.  Its  right,  at  most,  is  the  right  to 
produce  oil  from  the  property.  The  measure  of  damages  therefore 
for  the  taking  of  oil  by  lessor  would  have  been  the  difference  in  the 
value  of  the  oil  that  it  got  from  the  various  wells  that  it  had  sunk  and 
the  value  of  the  oil  that  it  would  have  gotten  had  its  operations  not 
been  interfered  with  by  the  well  sunk  bv  the  lessor.  Louisville  Gas 
Co.  v.  Kentucky  Heating  Co.,  Ill  S.  W.,  374;  Duffield  v.  Hue,  20 
Atl.,  526;  Duffield  v.  Posenweig,  23  Atl.,  4. 

O^NeiPs  right  to  one-sixth  of  the  proceeds  of  the  oil  that  came  from 
the  well  having  been  conceded,  it  was  error  to  make  this  one-sixth 
bear  any  part  of  the  expenses  of  the  receivership. 

Oreer  &  Minor,  for  appellee. — If  there  was  error  in  taxing  any  part 
of  the  costs  against  appellant's  one-sixth  royalty   (which  is  the  same 
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thing  as  taxing  it  against  appellant  as  one  of  the  litigants),  this  error 
was  harmless  for  the  following  reasons:  1.  Under  the  court's  instruc- 
tions, the  jury  allowed  O'Neil  $5,373.25  as  the  expense  of  drilling  the 
disputed  well,  to  which  he  was  not  entitled;  whereas,  the  one-sixth  of 
the  receivership  expeijses  taxed  against  O'Neil  only  amounted  to 
$641.50,  which  would,  in  any  event,  leave  a  balance  due  appellee  of 
$4,631.75.  2.  The  verdict  of  the  jury,  which  found  in  favor  of  the 
defendant  in  the  sum  of  $5,373.25  for  the  cost  of  drilling  in  and  op- 
erating the  disputed  well,  included  within  said  amount  at  least  $839 
of  profit,  to  which  the  defendant  O'Neil  was  in  no  event  entitled,  and 
which  was  in  excess  of  such  pro  rata  part  of  the  cost  taxed  against 
him,  $641.50.     Therefore  error,  if  any,  was  harmless. 

JAMES,  Chief  Justice. — The  following  contract  was  entered  into 
between  these  parties: 

"State  of  Texas,  County  of  Harris. 

"Memoranda  of  an  agreement  made  and  entered  into  this  23d  day 
of  February,  1907,  by  and  between  John  O'Neil  of  Houston,  Harris 
County,  Texas;  party  of  the  first  part,  and  the  Sun  Company,  a  cor- 
poration, of  Beaumont,  Texas,  party  of  the  second  part,  in  which  said 
first  party  represents  that  he  has  a  good  and  sufficient  title  to  a  cer- 
tain acre  tract  of  land  located  in  the  Echols  tract  at  Humble,  Texas, 
as  hereinafter  described,  and  in  which  said  second  party  is  desirous  of 
operating  on  same  for  the  production  of  oil  and  gas  or  both,  it  being 
understood  and  agreed  that  said  first  party  does  hereby  grant,  sell  and 
convey  unto  said  second  party  all  rights,  title  and  interest  in  and  to 
the  oil  and  gas  under  the  herein  described  premises  with  a  right  to 
enter  upon  the  said  land  for  the  purpose  of  drilling  for  said  oil  and 
gas  and  water,  and  for  the  operating  of  said  wells  for  the  production 
of  oil,  gas  and  water  in  the  manner  hereinafter  described,  said  tract 
of  land  being  described  as  follows,  and  lying  and  being  situated  in 
Harris  County,  Texas,  and  being  block  No.  22  of  the  E.  M.  Isaacs 
subdivision  of  twenty  acres  out  of  the  W.  T.  Payne  tract  in  the  John 
Brown  Jones  survey,  and  being  near  the  town  of  Humble  and  near  the 
waters  of  the  west  fork  of  the  San  Jacinto  river,  as  shown  by  plat  of 
the  said  subdivision  made  by  A.  E.  Stinson,  surveyor,  and  recorded  in 
volume  1,  page  74,  of  the  Records  of  Maps  and  Plats  for  said  Harris 
County,  Texas,  said  block  containing  one  acre  of  land  and  being  a 
part  of  the  twenty-five-acre  tract  bought  by  the  said  E.  M.  Isaacs  from 
the  said  W.  T.  Payne. 

"This  agreement  is  made  on  the  following  conditions: 

"First/  Said  second  party  hereby  agrees  to  commence  with  the 
drilling  of  a  well  on  said  tract  of  land  within  ten  days  from  this  date, 
and  to  complete  the  same  with  due  diligence  to  such  depth  as  is  com- 
monly recognized  as  the  oil  producing  depth  in  the  vicinity  of  this 
tract  of  land,  unavoidable  accidents  and  delays  excepted. 

"Second.  With  the  completion  of  said  first  well,  if  the  same  is  a 
paying  well,  the  second  party  agrees  to  commence  the  drilling  of  a 
second  well  on  said  acre  of  land  within  ten  days  after  the  completion 
and  putting  to  pumping  of  said  first  well;  and  on  the  completion  of 
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said  second  well,  if  the  same  is  a  paying  well,  said  second  party  agrees 
to  commence  with  the  drilling  of  a  third  well  within  ten  days  after 
the  completion  and  putting  to  pumping  of  said  second  well. 

"Third.  Second  party  agrees  to  place  to  the  credit  of  first  party 
the  one-sixth  part  of  the  net  amount  of  oil  produced  and  saved  from 
operations  under  this  lease,  said  one-sixth  amount  of  oil  to  be  placed 
to  first  party's  credit  in  the  pipe  line  with  which  said  second  party 
may  connect  its  tanks  used  for  the  production  from  this  lease. 

"Fourth.  Second  party  shall  have  the  right  to  use  free  of  cost  oil, 
gas  and  water  from  these  premises  for  the  purpose  of  carrying  on  the 
operations  on  these  premises. 

"Fifth.  Second  party  shall  have  free  pipe-line  privileges  either  for 
itself  or  for  the  pipe-line  company  with  which  it  may  connect  the  pro- 
duction from  this  lease,  both  on  and  over  the  land  herein  leased,  and 
also  on  and  over  the  other  land  controlled  by  first  party  in  this  part 
of  the  Humble  oil  field. 

"Sixth.  At  any  time  after  the  completion  of  the  said  first  well  on 
this  lease,  second  party  may  release  all  or  part  of  the  tract  herein 
leased  and  thereafter  be  relieved  from  all  obligations  as  to  said  tract 
or  part  of  tract  released;  and  should  said  second  party  release  a  por- 
tion of  this  tract,  it  shall  be  privileged  to  continue  operations  on  the 
portion  of  the  tract  on  which  it  may  have  drilled  any  well  or  wells, 
retaining  such  proportion  of  the  tract  as  may  be  necessary  for  the 
operation  of  said  well  or  wells  already  completed  or  drilling,  the 
amount  to  be  retained  to  be  based  on  one-third  of  the  whole  tract  here- 
in leased  for  each  well  already  drilled  or  drilling.  Should  second 
party  thus  release  all  or  a  portion  of  this  tract,  it  shall  be  privileged 
to  remove  all  of  its  material  from  said  tract  released. 

"Seventh.  In  consideration  of  said  second  party's  agreement  to 
drill  said  first  well  and  the  obligation  thereby  undertaken  by  said  sec- 
ond party,  it  is  understood  and  agreed  that  the  discharge  of  said  obli- 
gation is  sufficient  to  support  each  and  every  one  of  the  options  herein 
contained. 

"Eighth.  This  lease  or  grant  shall  continue  in  force  for  the  period 
of  one  year,  subject  to  all  tne  terms  and  conditions  hereinabove  named 
for  cancellation  prior  to  that  date,  and  as  long  thereafter  as  oil  or  gas 
may  be  produced  in  paying  quantities  from  this  tract. 

"Ninth.  All  the  terms  and  conditions  of  this  grant  or  lease  shall 
apply  with  equal  force  to  the  heirs  and  executors  and  assigns  of  both 
parties  hereto. 

"Signed  and  sealed  this  23d  day  of  February,  1907. 
"(Signed)  "John  O'Neil, 

"Party  of  the  first  part, 
"Sun  Company, 

"Bv  Edgar  Pew, 
"Party  of  the  second  part." 

Acknowledgments  follow. 

The  acre  of  land  was  in  the  form  of  a  square. 

About  February  28,  1907,  under  this  contract  the  Sun  Company 
began  a  well  in  the  southeast  corner.    About  March  15,  1907,  and  be- 
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fore  the  first  one  (which  proved  to  be  a  dry  well)  was  completed,  it 
began  a  second  well  just  south  of  the  north  line,  about  the  middle 
thereof,  completing  the  same  about  April  25th.  The  second  one  pro- 
duced about  sixty  or  seventy-five  barrels  per  day,  and  this  was  a  pay- 
ing well  though  not  a  large  producer. 

After  this  lease  was  made,  or  about  the  same  time,  a  well  known  as 
the  Donohoe  well  was  begun  on  the  adjoining  tract  near  the  northeast 
corner  of  the  acre  in  question,  which  proved  to  be  a  very  large  pro- 
ducer. Soon  after  this  well  came  in,  early  in  June,  O'Neil  began  to 
drill  the  well  in  dispute  (the  one  in  the  northeast  corner  of  the  acre, 
and  near  the  Donohoe  well),  finishing  it  about  July  6th  or  7th.  This 
produced  600  or  700  barrete  per  day,  and  continued  to  produce  until 
some  time  in  October,  when  it  was  abandoned  (by  the  receiver  here- 
inafter mentioned)  having  produced  something  over  $13,000  worth  of 
oil. 

The  Sun  Company  brought  suit  against  O'Neil,  claiming  the  title 
and  right  to  the  well  and  the  product  therefrom,  and  seeking  a  manda- 
tory injunction  for  possession.  The  court  turned  it  over  to  the  re- 
ceiver, by  whom  it  was  operated  for  several  months  until  it  quit  pro- 
ducing. The  proceeds  of  the  sale  of  this  oil  after  deducting  all  ex- 
penses, amounted  to  $9,554.35,  which  was  invested  in  certain  securities 
by  consent  of  the  litigants  herein. 

The  case  came  to  trial,  and  the  court  eliminated  all  issues  except 
the  reasonable  cost  incurred  by  O'Neil  in  sinking  the  well,  and  charged 
the  jury  that  from  five-sixths  (the  share  of  the  Sun  Oil  Company)  of 
the  proceeds  they  should  deduct  the  cost  of  putting  down  the  well, 
and  to  give  plaintiff  a  verdict  for  the  balance. 

The  first  assignment  complains  of  the  overruling  of  a  general  de- 
murrer to  plaintiff's  amended  petition,  and  in  support  of  this  assign- 
ment appellant  advances  these  propositions: 

1st.  "The  purposes  for  which  appellee  was  permitted  to  keep  a 
part  of  the  land  after  it  had  once  elected  to  abandon  a  part,  being 
'such  proportion  of  the  tract  as  may  be  necessary  for  the  operation  of 
said  well  or  wells  already  completed  or  drilling/  there  could  have  been 
no  injury  done  it  except  by  such  an  invasion  on  the  part  of  O'Neil  as 
would  have  interfered  with  the  operation  of  the  wells.  It  is  not 
claimed  in  the  petition  that  this  was  donte,  and  consequently  there 
is  no  cause  of  action." 

2d.  "The  lease  showed  by  its  terms  that  the  lessee,  when  once  it 
had  elected  to  abandon  a  part,  could  only  keep  the  part  neceBsary  to 
enable  it  to  properly  operate  its  well,  drilled  or  drilling,  and  the  nam- 
ing of  the  amount  estimated  to  be  sufficient  for  this  purpose  could  not 
be  enlarged  by  allegations  into  a  grant  of  the  oil  supposed  to  underlie 
any  part  of  the  ground." 

3d.  "Oil  is  pumped  from  wells  by  the  use  of  machinery,  and  so  are 
wells  drilled  with  machinery.  To  accommodate  this  machinery  and 
the  necessary  appliances,  a  space  of  the  surface  must  be  used.  Such 
being  the  conditions,  the  words  'necessary  for  the  operation  of  said 
well  or  wells'  by  their  own  force  apply  themselves  to  this  machinery, 
and  can  not  be  construed  into  an  attempt  to  separate  an  estate  in  land 
and  to  grant  oil  in  place." 
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4th.  "A  reservation  in  a  contract  is  to  be  construed  most  strongly 
against  the  party  for  whose  benefit  it  is  being  made ;  for  instance,  if  a 
grantor  in  a  lease  makes  a  reservation  for  his  benefit,  it  is  to  be  con- 
strued most  strongly  against  him;  but  if,  on  the  other  hand,  the  con- 
tract is  so  written  that  the  lessee  therein  may  be  called  on  to  give  up 
part  and  hold  part  and  the  instrument  gives  the  right  of  a  reserva- 
tion foriiis  benefit,  in  this  contingency  this  reservation  must  likewise 
be  construed  most  strongly  against  such  lessee." 

5th.  "Oil  in  situ  is  not  such  a  mineral  as  is  subject  to  sale.  At 
least,  an  oil  or  mineral  lease,  such  as  we  have  here,  does  not  have  the 
effect  of  separating  the  estate  and  placing  the  title  to  the  oil  under  the 
ground  in  the  lessee.  A  lessee's  right  to  it  can  only  ripen  into  title 
after  he  has  removed  it  from  wells  sunk  by  him  and  it  has  thus  be- 
come a  personal  chattel." 

6th.  "The  effect  of  plaintiff's  petition  was  to  assert  ownership  in 
the  oil  brought  to  the  surface  through  the  well  sunk  by  O'Neil.  Un- 
der no  construction  of  the  contract  could  it  have  had  this  right.  The 
full  extent  of  its  injury,  under  any  theory  of  the  case,  must  have  been 
the  value  of  its  part  of  the  oil  drawn  from  its  part  of  the  land  through 
O'NeiPs  well,  and  which  it  would  have  otherwise  gotten  from  the  well 
sunk  by  it." 

The  fifth  and  sixth  of  the  above  propositions  we  dispose  of  at  this 
point  by  overruling  them.  The  contract  in  question  is  not  to  be  viewed 
as  a  conveyance  of  the  oil  in  the  ground.  The  contract  and  its  pur- 
pose was  to  confer  upon  the  Sun  Company  the  right  to  exploit  the 
ground  and  acquire  title  to  the  oil  by  its  extraction  from  the  ground. 
The  subject  matter  of  this  contract  was  the  process  and  opportunity  of 
extracting  the  oil,  which,  when  produced,  undoubtedly  becomes  prop- 
erty. This  privilege  or  right  in  land  is  clearly  the  subject  of  contract, 
as  much  so  as  the  right  to  mine  for  minerals.  The  fact  that  oil  in 
the  earth  is  flowing  or  fugitive  in  its  nature,  instead  of  stationary,  can 
make  no  difference. 

The  other  of  the  above  propositions  will  be  dealt  with  directly  or 
indirectly  by  a  discussion  of  the  contract  and  construing  it  in  its  rela- 
tion to  the  very  facts  of  the  case. 

In  the  first  place,  the  purpose  of  this  contract  was  not  the  general 
development  of  the  acre  for  oil  production.  The  Sun  Company  en- 
tered into  no  such  undertaking.  It  was  expressly  provided  that  only 
in  the  event  of  the  first  well  being  a  paying  well  was  the  company 
obliged  to  sink  a  second  well.  If  the  first  yielded  oil  in  paying  quanti- 
ties, then  within  ten  days  thereafter,  the  company  was  to  begin  a  sec- 
one  one,  and  if  the  second  one  proved  a  paying  one,  then  within  ten 
davs  it  was  to  begin  a  third  one.  It  was  optional  with  the  company 
whereabouts  on  the  leased  land  it  would  sink  those  wells.  The  said 
provisions  were  inserted  for  the  benefit  of  the  company,  and  excluded 
any  such  idea  as  that  it  would  be  required  to  drill  at  places  to  be 
designated  by  O'Neil,  or  that  it  would  in  any  event  be  required  to 
bore  more  than  three  wells,  or  if  any  of  the  wells  bored  proved  a  fail- 
ure, that  it  would  be  obligated  to  bore  any  further.  There  is  nothing 
in  the  contract  which  can  be  construed  to  have  the  effect  of  imposing 
the  duty  upon  the  lessee  to  sink  a  well  or  wells  at  a  particular  place 
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or  places,  or  to  sink  same  with  reference  to  what  was  advisable,  or  with 
reference  to  the  lessor's  wishes,  or  with  reference  to  the  protection  of 
lines  of  this  tract  from  depletion  by  contiguous  wells. 

The  undisputed  evidence  shows  that  the  Sun  Company  in  due  time 
began  a  well  at  the  southeast  corner  of  the  tract,  which  resulted  in  a 
total  failure,  at  great*  cost  to  the  company.  Under  the  plain  terms  of 
the  contract  no  further  obligation  was  imposed  upon  it  to  bore  another 
well.  There  can  be  no  doubt,  however,  that  under  this  contract  the 
company  had  the  right  to  sink  further  wells,  as  many  as  it  wanted  to, 
upon  the  acre  or  any  unreleased  portion  of  the  acre,  during  the  term 
of  one  year.  This  is  by  force  of  its  performance  of  the  expressed  con- 
sideration. Its  right  to  thus  exploit  this  land  according  to  its  own 
discretion  became  vested  by  the  terms  of  the  contract  when  the  con- 
sideration was '  performed. 

It  is  also  an  undisputed  fact  that  in  June  during  the  contract  year 
O'Neil  sunk  the  successful  well  in  question  at  the  northeast  corner  of 
the  tract. 

Under  the  above  facts  and  conditions,  if  a  third  person  had  done 
what  O'Neil  did,  we  think  it  clear  the  oil  derived  from  such  well 
would  have  rightfully  belonged  to  the  Sun  Company,  to  be  appor- 
tioned between  it  and  O'Neil  under  the  provisions  of  the  contract,  in- 
stead of  its  going  to  O'Neil  exclusively;  and  as  the  contract  was  in 
force  between  these  parties,  we  think  the  fact  that  O'Neil  himself  sunk 
the  well  would  make  no  difference  in  this  respect. 

Appellant  contends  that  O'Neil  had,  by  release  or  acts  of  abandon- 
ment on  the  part  of  the  Sun  Company,  acquired  the  right  to  sink  this 
well.  It  is  an  established  fact  that  on  the  completion  of  the  second 
well  the  company  released  a  third  of  the  land  to  O'Neil,  and  the  acts 
of  the  parties  show  conclusively  that  the  land  intended  to  be  released 
was  in  the  southwest  corner  of  the  tract.  In  fact,  O'Neil  then  and 
there  went  into  this  corner  and  sunk  a  paying  well  on  his  own  ac- 
count. The  company  had  the  right  to  designate  the  third  to  be  re- 
leased, and,  although  nothing  was  expressly  designated,  the  conduct  of 
the  parties  establishes  conclusively  that  the  release  applied  to  land  in 
the  southwest  corner,  which,  in  our  opinion,  excludes  the  idea  by  any 
possibility  that  land  in  the  opposite  corner  of  the  tract  was  contem- 
plated to  be  released.  There  was,  therefore,  no  issue  of  fact  to  be 
submitted  to  the  jury  on  this  subject. 

Another  contention  is  that,  when  the  Donohoe  well  came  in,  O'Neil 
insisted  on  the  company  following  it  up  by  sinking  a  well  in  the 
northeast  corner,  and  that  the  facts  raised  an  issue,  which  should  have 
been  submitted  by  the  jury,  as  to  whether  or  not  the  company  an- 
nounced its  purpose  to  bore  no  further,  which  appellant  claims  would 
constitute  an  abandonment  to  him  of  all  the  land  for  the  purpose  of 
sinking  wells  thereon. 

We  have  already  seen  that  the  Sun  Company  had  performed  the 
consideration  for  the  contract,  and  that  by  reason  of  the  failure  of  the 
first  well  it  bored,  it  was  under  no  obligation  to  further  sink  a  well  or 
wells,  and  had  acquired  a  vested  right  in  the  land  for  oil  production 
for  the  year,  the  right  to  sink  wells  on  the  land  wherever  and  when- 
ever during  the  year  it  saw  fit,  and  that  this  right  was  exclusive,  ex- 
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cept  as  to  released  parts  of  the  land.  Of  course,  we  must  admit  that 
even  under  these  circumstances  it  could  have  consented  to  O'Neil  bor- 
ing a  well  for  himself.  The  testimony,  however,  was  not  sufficient  to 
raise  such  an  issue.  Mr.  Pew  was  the  manager  of  the  Sun  Company. 
O'Neil  testified  that  when  the  Donohoe  well  came  in  he  asked  McCul- 
lough (the  company's  superintendent  of  production)  if  he  was  going 
to  drill  there,  and  that  he  said  he  did  not  know;  that  he  (O'Neil) 
told  him  "that  he  could  go  ahead  and  drill  on  the  location  in  the 
northeast  corner  if  they  wished  to,  and  that  if  they  did  not  he  would 
drill  it  himself."  McCullough  said  that  he  would  have  to  take  it  up 
with  Mr.  Pew.  That  some  days  after  this  he  (O'Neil)  went  to  Pew's 
office  and  talked  with  him  about  drilling  the  well  in  the  northeast 
corner,  and  he  made  Pew  two  or  three  propositions,  and  that  Pew  told 
him  he  would  consider  the  matter  and  let  him  know  in  a  day  or  so; 
that  he  waited  a  while,  and  after  inquiring  from  the  employes  of  the 
Sun  Company  whether  or  not  they  had  heard  from  Mr.  Pew  about  the 
matter,  and  on  being  told  they  had  not  he  ordered  a  derrick  to  be  put 
up  on  the  location. 

O'Neil  testified  also  that  the  first  time  he  took  up  the  subject  of 
drilling  on  the  northeast  corner  was  with  Mr.  McCullough,  on  the  day 
his  (O'Neil's)  well  in  the  southwest  corner  came  in;  that  he  could  not 
give  the  conversation  word  for  word,  but  he  told  him  that  there  was 
another  good  location  in  the  northeast  corner  that  should  be  drilled; 
that  other  people  were  taking  the  oil,  and  he  told  McCullough  that  he 
was  willing  for  the  Sun  Company  to  drill  it  if  they  cared  to,  and  if 
they  did  not  he  was  going  to  do  so  himself. 

When  all  the  evidence  on  this  subject  is  properly  understood,  it 
went  no  further  than  to  indicate  a  disinclination  on  the  part  of  Pew 
to  bore  further  wells.  There  was  no  evidence  that  Pew-  gave  consent 
to  O'Neil  to  proceed  with  the  well  in  question;  O'Neil  admits  that  he 
got  no  such  consent  or  intimation  from  Pew  himself,  and  what  would 
seem  to  indicate  Pew's  consent  (statements  made  to  O'Neil  by  the 
company's  employes  as  to  what  they  had  understood  from  Pew)  were 
in  connection  with  the  well  that  was  drilled  by  O'Neil  in  the  south- 
west corner.  The  Sun  Company  may  not  have  desired  to  sink  an- 
other well  at  that  time,  but  nevertheless  it  did  not  part  with  its  right 
to  do  so  when  it  saw  fit,  and  did  nothing  that  would  estop  it  from 
claiming  the  benefits  secured  by  its  contract.  The  company  persist- 
ently protested  to  O'Neil  against  his  drilling  at  that  place. 

Another  form  of  release  or  abandonment  of  the  premises  contended 
for  is  that  the  release  of  one-third  of  the  land  upon  the  coming  in  of 
the  second  well,  was  ipso  facto  an  abandonment  of  all  the  land  for 
drilling  purposes,  as  the  reservation  provided  for  in  the  contract  in 
the  event  of  a  partial  release  was  for  such  part  as  was  necessary  for 
the  operation  of  the  well  or  wells  "then  completed  or  drilling."  The 
idea  is  that  the  reservation  was  confined  to  some  purpose  necessary  to 
the  operation  of  such  wells  as  had  been  or  were  then  being  drilled,  and 
therefore  the  only  use  of  the  unreleased  land  which  the  company  was 
entitled  to  did  not  extend  to  drilling.  The  contract  is  not  obscure  as 
to  it  continuing  to  be  in  force  for  all  purposes  in  reference  to  the  un- 
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released  portion,  and  the  restricted  use  of  land  had  reference  to  the 
land  that  was  released. 

The  fact  that  well  No.  4  (the  first  one  drilled  in  the  southeast 
corner,  and  which  failed),  was  abandoned,  did  not  operate  in  any  man- 
ner as  an  abandonment  of  appellee's  rights  under  the  contract  as  we 
construe  it.  The  fact,  if  it  was  a  fact,  that  appellee  continued  to  drill 
on  this  well  until  October,  and  this  work  was  simulated  in  order  to 
fortify  its  right  to  retain  the  land  in  the  northeast  corner  where  the 
well  in  question  was  situated,  was  immaterial,  as  its  right  in  the 
northeast  corner  did  not  depend  upon  the  continuation  of  work  on  the 
well  in  the  southeast  corner. 

The  views  above  expressed  in  this  effect  reach  to  and  dispose  of  all 
of  appellant's  assignments  of  error,  and  lead  to  the  conclusion  which 
the  trial  court  reached,  viz.,  that  the  evidence  established  that  the  oil 
produced  from  the  well  in  question  was  the  property  of  the  appellee 
and  came  within  the  scope  and  provisions  of  the  contract  between  it 
and  appellant,  and  that  the  proceeds  were  subject  to  be  disposed  of  ac- 
cording to  its  terms. 

Appellant  assigns  as  error  the  action  of  the  court  in  charging  the 
receipts  of  the  receivership  with  the  expenses  thereof,  which  conten- 
tion means  that  all  the  expenses  incurred  by  the  receiver  should  have 
come  out  of  appellee's  share.  Inasmuch  as  the  theory  upon  which  the 
recovery  by  plaintiff  was  allowed  is  that  O'Neil  did  not  occupy  the 
position  of  a  rank  trespasser,  which  is  indicated  by  the  court  having 
allowed  him  the  cost  of  sinking  the  well,  we  think  it  would  follow  that 
the  oil  produced  from  the  well  should  be  governed  by  the  terms  of 
the  contract,  and  stand  for  apportionment  in  accordance  with  it 
O'Neil  being  interested  in  the  contract  and  in  the  subject  matter  there- 
of, stood,  in  equity,  in  a  more  favorable  attitude  than  a  mere  tres- 
passer, and  so  the  court  treated  him.  The  Sun  Company  founds  its 
suit  upon  the  contract,  and  ought  to  be  willing  to  abide  by  it  as  to 
all  parties  thereto.  When  it  recovers  this  oil  or  the  proceeds  thereof, 
it  does  so  under  the  contract,  and  the  terms  of  the  contract  should 
determine  the  respective  rights  of  the  parties  to  the  proceeds.  This 
being  so,  the  assignment  should  be  sustained,  and  in  this  regard  the 
judgment  will  be  modified. 

There  is  nothing  before  us  to  indicate  that  the  cross-assignments 
were  filed  in  the  District  Court.  There  is  no  certificate  of  the  dis- 
trict clerk  either  upon  the  briefs  filed  here  or  otherwise  showing  that 
appellee's  brief  which  contains  the  cross-assignments  was  ever  placed 
on  file  there.  No  consent  appears  for  filing  cross-assignments  origin- 
ally in  this  court.  There  is  a  general  waiver  by  counsel  of  the  filing 
of  briefs  in  the  District  Court;  but  no  waiver  appears  as  to  cross- 
assignments  of  error.  We,  therefore,  think  we  have  no  right  to  con- 
sider these  cross-assignments,  especially  as  appellee's  brief  was  not  pre- 
pared at  the  time  the  cause  was  submitted  and  is  just  now  filed  by  con- 
sent of  parties  given  when  the  case  was  submitted,  and  the  existence 
of  these  cross-assignments  may  not  even  now  be  known  to  appellants. 
We  think  it  clear  that  the  cross-assignments  can  not  be  considered  as 
properly  before  us.    The  errors  alleged  in  them  are  not  such  as  may  be 
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presented  without  assignments.     San  Antonio  &  A.  P.  Ry.  v.  Gurley, 
92  Texas,  232  and  233.    Modified  and  affirmed. 

ON  MOTION  FOR  REHEARING. 

In  order  to  make  our  view  better  understood  in  one  particular,  we 
may  explain  that  O'Neil's  interest  in  the  oil  produced  from  this  piece 
of  ground  was  fixed  by  the  contract  as  one-sixth  of  the  oil  produced, 
which  meant  that  the  expense  of  production  was  to  be  borne  bv  the 
Sun  Company  and  none  of  it  by  O'Neil.  If  the  well  had  been  installed 
in  the  regular  way,  and  the  same  oil  had  been  produced  by  the  Sun 
Company,  instead  of  by  a  receiver,  the  expenses  of  production  would 
have  fallen  on  the  Sun  Company,  and  we  see  no  reason  why,  because 
the  same  expense  was  incurred  through  the  agency  of  a  receiver,  whom 
the  Sun  Company  saw  proper  to  apply  for,  for  the  purpose,  it  should 
escape  from  its  contract  obligation  to  discharge  such  expense.  The 
receiver  was  appointed  by  mutual  agreement  between  plaintiff  and  de- 
fendant, without  prejudice  to  the  rights  and  contentions  of  either 
party,  to  take  charge  of  and  operate  said  oil  well.  This  is  expressly 
alleged  in  the  petition. 

We  do  not  question  the  power  of  the  court  to  have  a  receiver's  ex- 
penses allowed  to  him  out  of  the  property  or  funds  in  his  hands.  Nbr 
do  we  question  the  propriety  of  allowing  a  court  certain  discretion  and 
latitude  in  equitably  adjudging  such  expense  against  one  party  in  favor 
of  another,  as  between  the  litigants,  in  a  proper  state  of  facts.  But 
we  think  that,  under  the  arrangement  between  these  parties,  the  cost 
of  production  should,  as  a  matter  of  contract,  be  borne  by  the  Sun 
Company,  and  especially  so  where  its  suit  and  its  prayer  are  predicated 
upon  the  contract. 

The  court,  after  a  decision  of  the  case  on  appeal,  should  not,  and 
therefore  it  declines  to,  entertain  cross-assignments  of  error,  not  prop- 
erly before  the  court  for  consideration  prior  to  its  decision.  Both  the 
motion  of  appellant  and  appellee  for  rehearing  are  overruled. 

Modified  and  affirmed. 

Writ  of  error  refused. 


International  &  Great  Northern  Railroad  Company  v.  W.  M. 

Owens. 

Decided  December  8,  1909. 

1. — Bill  of  Exceptions— Objectionable  Juror. 

An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  sustain 
a  challenge  for  cause  to  a  juror,  can  not  be  sustained  when  the  bill  of  exception 
fails  to  show  that  by  reason  of  the  action  of  the  court  any  juror  objectionable 
to  the  appellant,  sat  on  the  jury. 

2. — Evidence — Negligence — Proximate  Cause. 

In  an  action  by  a  brakeman  against  a  railroad  company  for  damages  for 
personal  injuries  caused  by  a  collision  of  loose  cars,  evidence  considered  and 
held  sufficient  to  support  a  finding  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injuries,  and  that  the  plaintiff  did  not  assume  the 
risk  of  injury. 

Vol.  LVIII  Civil— 12. 
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3. — Motion  for  New  Trial — Assignment  of  Error. 

When  a  motion  for  new  trial  did  not  state  as  a  ground  therefor  that  the 
verdict  should  be  set  aside  because  the  evidence  showed  that  the  plaintiff  assumed 
the  risk  of  injury  or  was  guilty  of  contributory  negligence,  it  is  doubtful 
whether  appellant  would  have  the  right  to  assign  Buch  matter  either  directly  or 
indirectly  on  appeal. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

King  &  Morris  and  Hicks  &  Hicks,  for  appellant. — Where  a  switch- 
man sees  loose  cars  approaching  his  train  and  has  ample  time  to  get 
out  of  the  way  and  get  into  a  position  of  safety,  but  fails  to  do  so 
and  takes  a  position  upon  the  handholds  upon  the  top  of  the  car  im- 
mediately at  the  point  where  the  loose  cars  must  strike  his  train,  and 
continues  there  after  seeing  cars  move  slowly  toward  his  train,  he 
assumes  the  risk  incident  thereto,  and  can  not  recover  for  any  injuries 
resulting  to  him  by  being  knocked  off  the  car  by  the  concussion  when 
the  loose  cars  coupled  on  to  his  train.  Crawford  v.  Houston  &  T.  C. 
Ry.  Co..  89  Texas,  91;  Texas  Central  By.  Co.  v.  Lyons,  34  S.  W., 
364;  Texas,  S.  V.  &  N.  W.  By.  Co.  v.  Peden,  32  Texas  Civ.  App., 
315. 

JAMES,  Chief  Justice. — Appellee  Owens  sued  for  damages  for 
personal  injuries  which  he  alleged  he  received  while  in  the  service 
of  the  railway  company  as  a  switchman  in  the  yards  in  San  Antonio. 
He  alleged  that  his  duties  at  the  time  were  to  aid  in  switching  trains 
and  cars,  which  included  riding  on  trains  and  cars  being  switched, 
and  give  signals  to  the  engineers;  that  on  this  occasion,  while  on  a 
box  car  at  the  rear  end  of  a  train  being  switched,  a  number  of  loose 
or  detached  cars  in  motion  ran  into  the  rear  of  the  train  upon  which 
he  was  working,  and  knocked  him  off  the  car,  seriously  injuring  him. 
The  sum  and  substance  of  plaintiff's  allegation  is  that  defendant  wa<i 
negligent  in  permitting  the  said  coupler  to  become  old,  defective  and 
broken,  whereby  the  train  became  uncoupled;  also  that  defendant's 
servant  on  the  detached  cars  failed  to  apply  the  brakes;  also  in  that 
the  brakes  thereon  were  old,  worn,  broken  and  out  of  repair  to  such 
an  extent  that  they  could  not  be  operated  and  the  cars  stopped  by 
the  use  thereof;  each  and  all  of  which  acts  of  negligence  directly  and 
proximately  caused  plaintiff  his  injury.  Defendant  answered  by  gen- 
eral denial,  contributory  negligence  and  assumed  risk.  Plaintiff 
was  awarded  $5000. 

By  appellant's  first  assignment  a  question  is  presented  as  to  error 
in  overruling  appellant's  objection  to  the  juror  Collins.  The  bill  is 
as  follows: 

"Be  it  remembered,  That  upon  the  trial  of  the  above  styled  cause 
one  Collins  was  one  of  the  regular  jurors  who  qualified  as  a  member 
of  the  jury  on  their  voir  dire  as  a  member  of  the  regular  jury  panel 
for  the  week;  that  upon  examination  of  said  juror  Collins  by  counsel 
for  defendant,  it  was  developed  that  there  was  an  affidavit  pending 
in  the  County  Court  of  Bexar  County,  Texas,  charging  said  Collins 
with  theft  under  $50,  and  that  the  case  had  not  yet  come  to  trial  and 
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was  still  pending,  and  that  one  of  the  counsel  of  record  for  plaintiff 
and  who  was  actively  engaged  in  the  trial  of  the  case  at  bar,  was 
the  county  attorney  of  Bexar  County,  Texas,  charged  with  the  duty 
of  prosecuting  said  Collins  on  said  charge. 

"Thereupon  counsel  for  defendant  challenged  said  Collins  for  cause 
on  the  ground  that  the  law  required  jurors  to  be  of  good,  moral  char- 
acter and  because  of  the  facts  above  set  out  and  the  effect  it  might 
have  upon  said  Collins  in  considering  the  verdict  in  this  case  under 
the  circumstances,  which  objection  was  by  the  court  overruled;  to 
which  action  of  the  court  the  defendant  then  and  there  excepted. 

"That  thereafter,  and  after  the  parties  had  retired  to  make  their 
peremptory  challenges  to  the  array  of  jurors,  counsel  for  defendant 
notified  the  court  that  they  would  have  to  challenge  Collins  peremp- 
torily unless  he  was  excused  by  the  court,  and  that  such  challenge 
would  exhaust  their  peremptory  challenges  and  that  they  desired  to 
challenge  two  more  jurors  peremptorily,  and  renewed  their  challenge 
for  cause  of  juror  Collins,  which  challenge  was  again  overruled  by 
the  court  and  defendant  required  and  did  peremptorily  challenge 
juror  Collins;  and  defendant  again  excepted,  and  here  and  now 
presents  this  its  bill  of  exception  No.  1  to  the  action  of  the  court  and 
asks  that  same  be  allowed,  filed  and  made  a  part  of  the  record  in 
this  case,  which  is  accordingly  done,  this,  the  10th  day  of  February, 
1909." 

Xo  error  is  shown  to  have  been  committed  by  the  ruling.  The 
bi]l  does  not  show  that  either  of  the  two  jurors,  for  one  of  whom 
appellants  desired  to  save  its  remaining  peremptory  challenge,  served 
on  the  jury.  Granting  that  plaintiff  had  one  challenge  left  and  was 
desirous  of  using  it  upon  one  other  of  the  panel,  still  as  Collins  did 
not  serve  on  the  jury,  and  there  is  nothing  to  show  that  either  of  the 
other  two  served,  enough  does  not  appear  from  the  bill  to  show  that 
appellant  was  prejudiced  by  the  ruling.  For  all  we  know  the  other 
two  may  have  been  stricken  by  the  plaintiff. 

Under  appellant's  second  assignment  there  are  two  propositions, 
referring  to  the  refusal  of  a  peremptory  instruction.  The  first  prop- 
osition is:  "In  order  for  plaintiff  to  recover  it  must  appear,  among 
other  things,  that  the  alleged  negligence  was  the  proximate  cause  of 
the  injury  to  the  plaintiff,  whatever  that  may  have  been."  We  find 
testimony  which  supports  the  following  conclusion  of  fact:  That 
the  cars  became  detached  from  a  train  by  reason  of  a  defective  coup- 
ler; that  they  came  with  considerable  speed  down  towards  where 
plaintiff  was  engaged;  that  their  approach  was  discovered,  and  plain- 
tiff was  assigned  the  duty  of  getting  upon  the  rear  end  of  the  train 
which  was  in  the  way  of  the  approaching  cars,  and  of  signaling  the 
engineer  on  the  other  end  of  that  train  to  move  it  forward  in  order 
to  avoid  being  run  into  by  the  loose  cars.  That  whilst  so  engaged 
with  his  back  to  the  approaching  cars  the  car  he  was  upon  was  struck 
by  the  loose  train  with  sufficient  force  to  knock  him  down  to  the 
ground,  causing  him  his  injury.  The  cause  or  causes  of  this  colli- 
sion are  found  to  be  in  the  inability  of  those  who  got  upon  the  mov- 
ing cars  to  check  or  stop  them,  to  do  so,  from  the  fact  that  the  brakes 
were  defective  and  insufficient  for  the  purpose.    If  the  above  propose 
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tion  means  that  there  was  no  evidence  that  any  negligence  of  de- 
fendant was  the  proximate  cause  of  the  accident,  we  must  overrule 
it.     And  the  proposition  does  not  extend  any  further. 

The  second  proposition  is:  "Where  a  switchman  sees  loose  cars 
approaching  his  train  and  has  ample  time  to  get  out  of  the  way  and 
get  into  a  position  of  safety,  but  fails  to  do  so  and  takes  a  position 
upon  the  handholds  upon  the  top  of  the  car  immediately  at  the 
point  where  the  loose  cars  must  strike  his  train,  and  continues  there 
after  seeing  cars  move  slowly  towards  his  train,  he  assumes  the  risk 
incident  thereto,  and  can  not  recover  for  any  injuries  resulting  to 
him  by  being  knocked  off  the  car  by  the  concussion  when  the  loose 
cars  coupled  on  to  his  train." 

Appellee,  of  course,  knew  of  the  approach  of  the  cars,  for  he  was 
in  the  act  of  endeavoring  to  get  the  train  he  was  on  out  of  its  way. 
He  knew,  of  course,  that  his  train  was  liable  to  be  run  into  by  the 
cars,  and  this  he  and  the  others  were  working  to  avoid.  But  that 
he  knew  or  realized  that  there  was  a  present  danger  of  a  collision, 
or  one  sufficient  to  produce  the  result  it  did,  does  not  appear.  On 
the  contrary,  he  did  not  know  that  the  brakes  on  the  loose  string  of 
cars  would  not  work  properly;  and  he,  of  course,  had  the  right  to 
assume  and  to  act  upon  the  assumption  that  they  were  capable  of 
stopping  or  adequately  checking  the  cars  in  the  usual  way.  His  duty 
lay  in  front  of  him,  giving  signals  ahead  to  cause  the  engineer  to 
keep  moving.  He  was  obeying  the  order  to  "get  out  of  the  way," 
which  meant  to  get  the  train  out  of  the  way,  and  this  he  seems  to 
have  been  intent  on.  His  back  was  towards  the  coming  cars  when 
they  struck. 

In  the  circumstances  of  this  case  there  was  no  assumed  risk,  nor 
of  contributory  negligence,  as  matters  of  law,  the  latter  being  alleged 
in  a  third  proposition.  The  judge  probably  considered  these  issues 
as  really  not  in  the  case,  and  did  not  submit  them.  But  it  is  enough 
for  us  to  say  that  such  defenses  did  not  appear  as  matters  of  law. 

Besides  this  (although  we  place  the  decision  on  the  foregoing 
grounds)  the  assignment  under  which  these  matters  are  briefed  and 
presented  is  simply  that  the  court  refused  a  peremptory  instruction, 
which  was  in  general  terms.  Now,  it  seems  to  be  settled  that  such 
points  as  that  the  evidence  does  not  support  the  verdict,  can  not  be 
assigned  as  error  when  such  point  has  not  been  raised  in  the  motion 
for  new  trial.  (Ellis  v.  Brooks,  101  Texas,  591.)  The  motion  for 
new  trial  did  not  state  as  a  ground  that  the  verdict  should  be  set 
aside  because  the  evidence  showed  that  plaintiff  assumed  the  risk,  or 
was  guilty  of  contributory  negligence.  We  doubt  that  appellant 
would  have  the  right  to  assign  such  a  matter  as  error  directly,  for 
the  reason  just  given,  and  we  therefore  doubt  that  it  can  reach  the 
Rame  result  indirectly  by  presenting  the  same  in  connection  with  an 
assignment  which  charges  error  in  refusing  a  peremptory  instruction. 
Judgment  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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«  w 

Galveston,   Harrisbdbg   &   San   Antonio   Eailway    Company   v. 

J.  T.  Grant. 

Decided  December  8,  1009. 


1. — Pleading  and  Proof — Variance— Practice. 

When  evidence  has  been  admitted  without  objection  the  question  of  variance 
can  not  be  raised  by  an  instruction  to  the  jury.  The  objection  of  variance 
should  be  made  when  the  evidence  is  offered. 

2. — Charge — Construction. 

A  paragraph  of  a  charge  which,  when  taken  alone,  might  be  subject  to  the 
objection  that  it  assumed  as  an  established  fact  that  plaintiff  was  injured  as 
he  alleged,  would  not  be  cause  for  reversal  when  other  portions  of  the  charge 
clearly  submit  the  issue  to  the  jury,  and  instructed  them  that  they  could  not 
find  for  him  unless  he  was  so  injured. 

3. — Pleading — Proof — Substance  of  Issue. 

Plaintiff  alleged  that  his  head  was  "not  more  than  an  inch  from  the  whistle" 
of  an  engine,  when  it  was  sounded  and  he  was  thereby  injured.  Held,  it  was 
not  error  for  the  court  to  instruct  a  verdict  for  plaintiff  if  the  jury  believed  that 
his  head  was,  not  exactly  an  inch  but,  near  enough  to  the  whistle  to  make  it 
negligence  for  defendant  to  sound  it,  and  by  so  doing  injure  the  plaintiff.  The 
substance  only  of  the  issue  need  be  proved. 


4. — Charge— Error  of  Omission. 

A  charge  which  is  correct  as  far  as  it  goes,  and  is  defective  only  in  point 
of  omission,  is  not  cause  for  reversal  in  the  absence  of  a  refusal  by  the  court 
to  give  a  requested  charge  supplying  the  omission.  This  rule  applied  to  an 
issue  of  contributory  negligence. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  A.  M.  Walthall. 

Baker,  Botts,  Parker  &  Garwood  and  Beall  £  Kemp,  for  appellant. 
An  issue  whether  or  not  appellee  contributed  to  his  injury  by  his 
own  failure  to  use  ordinary  care  having  been  raised  both  by  the 
pleading  and  evidence,  the  court  should  have  submitted  the  issue  of 
contributory  negligence  to  the  jury.  Its  failure  to  do  so  was  error 
requiring  a  reversal  of  the  case.  Sayles'  Statutes,  art.  1316;  Texas 
Central  Ry.  Co.  v.  Phillips,  39  Texas  Civ.  App.,  148;  Galveston, 
H.  &  H.  Ry.  Co.  v.  Levy,  35  Texas  Civ.  App.,  106;  Texas  &  N\  0. 
Ry.  Co.  v.  McDonald,  85  S.  W.,  493;  Brown  v.  Pridgen,  56  Texas, 
125. 

The  charge  complained  of  in  the  fourth  assignment  is  clearly  erro- 
neous, in  that  it  assumes  as  an  established  fact  that  the  appellee  was 
injured  as  claimed,  whereas,  the  question  as  to  whether  he  was  in- 
jured at  all  was  an  issue  of  fact  that  was  vigorously  controverted, 
and  there  was  a  sharp  conflict  in  the  evidence  relating  thereto.  It 
is  error  for  the  trial  court,  in  its  charge  to  the  jury,  to  assume  as 
proven  any  controverted  issue  of  fact  when  the  evidence  as  to  such 
fact  is  conflicting.  Campbell  v.  Ellsworth,  20  S.  W.,  120;  Gulf,  C. 
&  S.  P.  Ry.  Co.  v.  Finley,  11  Texas  Civ.  App.,  64;  St.  Louis  S.  W. 
Ry.  Co.  v.  Smith,  63  S.  W.,  1064. 

Evidence  as  to  the  time  at  which  and  the  manner  in  which  the 


182  Texas  Civil  Appeals  Repobts,  Vol.  58.      [December, 

accident  happened  resulting  in  the  alleged  injuries  to  appellee  must 
be  confined  strictly  to  the  allegations  in  plaintiffs  petition.  Dolores 
L.  &  C.  Co.  v.  Jones,  3  Texas  Civ.  App.,  329;  St.  Louis,  I."  M.  & 
S.  Ry.  Co.  v.  Edwards,  3  Texas  Civ.  App.,  410;  Moore  v.  Kennedy, 
81  Texas,  144;  Riverside  Lumber  Co.  v.  Lee,  7  Texas  Civ.  App.,  522. 
The  statement  of  the  plaintiff  to  Dr.  Schught  that  "his  impairment 
of  hearing  was  caused  by  the  blast  of  the  whistle  in  his  right  ear," 
was  objected  to  on  the  ground  that  said  declaration  was  self-serving 
and  referred  to  a  past  transaction,  and  the  court  erred  in  overruling 
said  objection  and  in  admitting  the  statement  in  evidence.  Wallace 
v.  Berry,  83  Texas,  332;  Downey  v.  Taylor,  48  S.  W.,  541. 

Albert  S.  Eylar  and  T.  A.  Falvey,  for  appellee. 

NEILL,  Associate  Justice. — The  appellee  sued  appellant  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  inflicted  by 
the  negligence  of  the  latter.     The  negligence  is  thus  alleged: 

"That  on  or  about  the  day  of  December,  1905,  plaintiff  was 

in  the  employ  of  defendant  as  an  engine  inspector  in  its  shops  in  the 
city  of  El  Paso,  Texas;  that  he  was  ordered  by  the  foreman  of  said 
shops  to  set  and  regulate  the  safety  valves,  commonly  known  as 
"pops,"  of  an  engine  of  defendant  company  that  had  just  come  into 
the  yards  of  said  shop  of  said  defendant;  that  said  work  was  within 
the  line  of  his  employment  as  engine  inspector;  that  he  took  with 
him  Albert  Ahr,  an  employe  of  said  company,  to  aid  him  by  keeping 
up  the  steam  in  said  engine  while  he  was  regulating  and  setting  said 
"pops;"  that  said  engine  was  then  in  charge  of  and  under  the  con- 
trol of  George  Smith,  a  hostler  in  the  employ  of  said  defendant 
company;  and  that  while  the  plaintiff  was  at  work  setting  and  regu- 
lating said  "pops,"  the  said  George  Smith  was  seated  in  the  cab  of 
said  engine;  that  said  "pops"  were  situated  on  said  engine  close  to 
the  whistle,  and  that  while  bending  over  said  "pops"  at  work  regu- 
lating them,  and  while  the  right  side  of  his  head  was  not  more  than 
an  inch  from  said  whistle,  the  said  Smith  carelessly  and  negligently 
gave  three  blasts  to  said  whistle;  that  it  was  a  steam  whistle  of  great 
power  and  compass;  that  there  was  between  one  hundred  and  eighty- 
five  and  one  hundred  and  ninety  pounds  of  steam  on  at  the  time 
said  whistle  was  blown;  that  the  noise  made  thereby  was  deafening 
and  that  the  steam  from  the  said  whistle  struck  against  the  right 
side  of  plaintiffs  head  with  great  force,  and  the  concussion  from  said 
noise  and  steam  against  the  right  side  of  plaintiff's  head  has  seriously 
and  permanently  injured  plaintiffs  right  ear;  that  the  said  Smith, 
in  the  line  of  his  duty  as  said  employe,  blew  said  whistle  to  notify 
the  men  in  charge  of  the  turntable  in  said  yard  to  set  in  line  the 
rail  of  the  same,  so  that  said  engine  could  be  taken  into  the  round- 
house of  defendant;  that  prior  to  blowing  said  whistle,  while  plain- 
tiff was  setting  and  regulating  said  "pops,"  the  plaintiff  kept  talking 
with  the  said  Ahr,  who  was  in  the  cab  of  said  engine  with  the  said 
Smith,  and  that  he  was  walking  backwards  and  forwards  on  the  run- 
ning-board of  said  engine  from  said  "pops"  to  the  cab  where  the 
said  Smith  was  seated;  that  the  said  Smith  could  have  seen  plaintiff 
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from  his  position  in  said  cab,  and  knew,  or  could  have  known  by 
the  use  of  ordinary  care,  that  the  plaintiff  was  working  over  said 
"pope"  at  the  time  he  blew  said  whistle,  and  that  blowing  the  same 
would  be  attended  with   great   injury   to  plaintiff/' 

The  defendant  answered  by  a  general  denial  and  pleas  of  assumed 
risk  and  contributory  negligence.  The  trial  of  the  case  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $6,000. 

Conclusions  of  Fact — The  evidence  is  reasonably  sufficient  to  show 
that  defendant  was  guilty  of  the  acts  of  negligence  charged  in  plain- 
tiffs petition,  and  that  such  negligence  was  the  proximate  cause  of  his 
alleged  injuries;  that  the  plaintiff  was  not  guilty  of  any  negligence 
proximately  contributing  to  his  injuries,  and  that  by  reason  of  his 
injuries  so  negligently  inflicted  by  defendant,  the  plaintiff  has  been 
damaged  in  the  sum  of  money  found  by  the  verdict. 

Conclusions  of  Law. — 1.  The  sixth  paragraph  of  the  court's  charge 
is  as  follows: 

"If  you  believe  from  a  preponderance  of  the  evidence  that  at  the 
time  alleged  in  the  petition  that  said  engine  was  then  in  charge  and 
under  the  control  of  George  Smith,  then  a  hostler  in  the  employ  of 
said  company,  and  that  while  the  plaintiff  was  at  work  setting  and 
regulating  the  "pops"  on  said  engine,  the  said  George  Smith  was 
seated  in  the  cab  of  said  engine,  and  that  while  plaintiff  was  bending 
over  said  "pops"  at  work  regulating  them,  and  that  while  the  right 
side  of  pi  ain't  ifFs  head  was  in  close  proximity  to  said  whistle,  the 
said  George  Smith,  acting  in  the  line  of  his  duty  as  an  employe  of 
the  defendant  company,  gave  three  blasts  to  said  whistle,  and  that 
said  Smith  knew  that  plaintiff  was  then  working  over  said  "pops," 
and  that  said  steam  whistle  was  of  great  power  and  compass,  and 
that  there  was  between  185  and  190  pounds  of  steam  on  at  the  time 
said  whistle  was  blown  and  that  the  noise  made  thereby  was  deafen- 
ing, and  that  the  steam  from  said  whistle  struck  against  the  right 
side  of  plaintiff's  head  with  force;  that  the  concussion  from  said 
noise  ana  steam  against  the  right  side  of  plaintiff's  head  caused  the 
injuries  of  which  plaintiff  complains,  and  that  said  blasts  of  said 
whistle  were  the  direct  and  proximate  cause  of  said  injuries;  and 
you  further  find  from  a  preponderance  of  the  evidence  that  the  giving 
of  said  blasts  of  said  whistle  by  said  George  Smith,  if  they  were 
given  by  George  Smith,  was  negligence,  as  that  word  is  defined  to 
you  in  this  charge,  then  and  in  that  event  you  will  find  for  the 
plaintiff,  but  if  you  do  not  so  find  your  verdict  should  be  for  the 
defendant." 

It  is  complained  of  by  the  first  and  second  assignments  of  error. 
The  substance  of  the  propositions  under  the  assignments  is,  that  the 
issue  of  contributory  negligence  having  been  raised  by  the  pleadings 
and  evidence  it  was  enror  not  to  submit  such  issue  to  the  jury.     The 

Exposition  can  not  be  sustained  because  (1)  there  is  no  evidence  shown 
y  the  statement  under  the  proposition,  nor  do  we  find  any  in  the  rec- 
ord, tending  to  raise  such  an  issue;  (2)  if  it  were  error  for  the  court  to 
fail  to  submit  such  an  issue  in  its  main  charge,  it  was  not  an  affirm- 
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ative  one,  but  simply  one  of  omission,  which  could  be  cured  by  a  spe- 
cial charge;  and  (3),  a  special  charge  upon  such  issue  was  given  at 
the  request  of  defendant's  counsel. 

2.  The  third  assignment  of  error,  which  also  complains  of  the 
same  paragraph  of  the  charge,  is  as  follows: 

"The  court  erred  in  the  sixth  paragraph  of  its  charge,  in  not  con- 
fining the  plaintiff  to  the  proof  of  the  specific  allegation  in  his  peti- 
tion, that  while  setting  and  regulating  said  "pops"  the  right  side 
of  his  head  was  not  more  than  one  inch  from  said  whistle,  and  that 
when  so  situated  the  said  Smith  negligently  gave  three  blasts  of  said 
whistle,  thereby  causing  plaintiff's  injury.  This  charge  was  preju- 
dicial to  the  defendant,  in  this:  That  there  was  evidence  introduced 
by  the  defendant  showing  that  if  the  right  side  of  plaintiffs  face  had 
been  within  one  inch  of  the  steam  whistle  at  the  time  it  was  blown, 
the  steam  would  have  scalded  him  badly  and  taken  the  skin  off,  and 
the  evidence  sharply  raised  the  issue  as  to  whether,  plaintiff  was  in- 
jured at  all,  at  the  time  and  in  the  manner  alleged  by  him/' 

The  proposition  advanced  under  it  is,  "It  was  the  duty  of  the 
court,  in  the  charge,  to  confine  plaintiff's  proof  to  the  allegations  in 
his  petition."  The  conformation  of  "plaintiff's  proof  to  the  allega- 
tions in  his  petition"  should  be  enforced  at  that  stage  of  the  trial 
when  the  evidence  is  being  introduced;  and  if  evidence  is  offered 
which  does  not  conform  to  such  allegations,  then  is  the  time  the 
defendant  should  object  to  its  introduction,  and  reserve  a  bill  of 
exceptions  to  the  action  of  the  court  in  admitting  it  over  such  ob- 
jection. For  when  evidence  is  admitted  without  objection,  the  ques- 
tion of  variance  can  not  be  raised  upon  an  instruction  to  the  jury. 
(International  Harv.  Co.  v.  Campbell,  43  Texas  Civ.  App.,  421; 
Moffatt  v.  Sydnor,  13  Texas,  628;  Huston  v.  Clute,  19  Texas,  178; 
Mangum  v.  Min.  Co.,  50  Pac,  836;  14  Ency.  PL  &  Prac,  346.) 

3.  The  seventh  paragraph  of  the  charge  is:  "Should  you  find 
for  the  plaintiff  and  allow  him  damages,  you  should  allow  him  such 
sum  as  will  in  your  judgment  reasonably  compensate  him  for  the 
injuries  sustained  by  him,  and  in  estimating  his  damages  you  should 
take  into  consideration  the  character  and  extent  of  his  injuries,  and 
whether  temporary  or  permanent." 

It  is  the  subject  of  the  fourth  assignment  of  error.  The  substance 
of  the  propositions  under  it  is  that  it  assumes  as  an  established  fact 
that  the  plaintiff  was  injured  as  claimed.  A  charge  must  be  read 
and  construed  as  a  whole.  When  this  is  done  it  is  apparent  that  it 
does  not  assume  as  a  fact  that  plaintiff  was  injured;  for  the  next 
preceding  and  succeeding  paragraphs  clearly  submit  the  issue  as  to 
whether  plaintiff  was  injured  as  alleged  in  his  petition,  and  the  jury 
could  not,  under  the  charge,  -find  damages  for  him  unless  he  was 
so  injured.  (Western  U.  Tel.  Co.  v.  Chambers,  34  Texas  Civ.  App., 
17;  Missouri  Pac.  Ry.  v.  Lehmberg,  75  Texas,  67;  City  of  Cleburne 
v.   Elder,  46  Texas   Civ.   App.,   399.) 

4.  The  eighth  paragraph  of  the  charge  is  as  follows:  "Should 
you  not  find  from  a  preponderance  of  the  evidence  that  the  said 
George  Smith,  hostler  in  defendant's  yards  at  the  time  of  the  alleged 
injuries  to  plaintiff,  gave  the  said  blasts  of  the  engine  whistle  while 
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plaintiff  was  in  close  proximity  to  said  whistle  and  while  plaintiff 
was  setting  and  regulating  the  said  safety  valves  or  "pops"  on  said 
engine,  as  plaintiff  has  alleged,  and  that  said  blasts  were  given  by 
said  Smith  in  the  line  of  his  duty  as  hostler  to  notify  defendant's 
employes  in  charge  of  the  turntable  in  defendant's  yaras  to  set  rail 
in  line  for  said  engine;  and  that  said  Smith  knew  that  plaintiff  was 
setting  and  regulating  the  "pops"  on  the  engine  when  he  gave  the 
said  blasts,  or  could  have  known  by  the  exercise  of  such  care  as  a 
man  of  ordinary  prudence  would  commonly  exercise  under  the  same 
circumstances;  ana  that  plaintiff  was  injured  by  reason  of  said  blasts 
of  said  whistle,  and  injured  substantially  as  alleged;  and  that  plain- 
tiff himself  was  exercising  such  care  to  avoid  injury  to  himself  as 
a  man  of  ordinary  prudence  would  commonly  use  under  the  same 
circumstances,  then  and  in  that  event  you  should  find  for  the  de- 
fendant/' It  is  the  subject  of  the  fifth  assignment  of  error.  The 
only  proposition  under  it  is:  "Evidence  as  to  the  time  at  which  and 
the  manner  in  which  the  accident  happened  resulting  in  the  alleged 
injuries  to  appellee,  must  be  confined  strictly  to  the  allegations  in 
plaintiff's  petition."  What  we  have  said  in  disposing  of  the  proposi- 
tion asserted  under  the  third  assignment  applies  equally  to  this  one. 
But  we  fail  to  perceive  wherein  the  charge  fails  to  conform  to  the 
pleadings  and  evidence.  It  is  a  cardinal  rule  of  practice  that  the 
substance  of  an  issue  need  only  be  proved,  which  was  observed  in 
this  case.  See  Texas  &  P.  Ry.  v.  Hightower,  12  Texas  Civ.  App.,  41 ; 
El  Paso  Elec.  Ry.  v.  Harry,  37  Texas  Civ.  App.,  90;  Texas  &  N.  0. 
Ry.  v.  Scarborough,  104  S.  W.,  413;  Louisville,  N".  A.  &  C.  Ry.  Co. 
v.  Thompson,  107  Ind.,  442,  9  N.  E.,  359;  Atchison,  T.  &  S.  F.  Ry. 
v.  Lannigan,  56  Kans.,  109,  42  Pac,  343;  Mangum  v.  Mining  Co., 
50  Pac,  834.  The  substance  of  the  issue  was  not  that  plaintiff's 
head  was  "not  more  than  an  inch  from  the  whistle,"  but  whether  or 
not  it  was  near  enough  to  it  to  make  it,  under  all  the  facts  and 
circumstances  in  the  case,  negligence  for  defendant's  servant,  Smith, 
to  sound  it  and  by  so  doing  injure  the  plaintiff's  head. 

5.  If  the  defendant  desired  the  issue  of  assumed  risk  submitted 
to  the  jury,  it  should  have  prepared  and  requested  a  special  charge 
in  accordance  with  its  desire.  The  charge  was  good  as  far  as  it 
went,  and  if  it  was  error  not  to  submit  further  issues,  it  was  not 
affirmative  and  could  have  been  obviated  by  defendant's  requesting 
their  submission. 

6.  The  testimony  complained  of  by  the  seventh  assignment  of 
error  was  admissible  in  rebuttal  of  evidence  introduced  by  defendant, 
which  tended  to  discredit  the  testimony  of  the  plaintiff,  as  shown  by 
the  statement  of  the  trial  judge  appended  to  the  bill  of  exceptions 
taken  by  defendant  to  the  testimony  of  the  witness,  Dr.  Schugt, 
which  is  the  subject  of  the  assignment.  St.  Louis  &  S.  W.  Ry.  v. 
Garber,  108  S.  W.,  743,  and  cases  cited;  see  also  Greenl.  Ev.,  sec. 
469.  Besides,  the  testimony  was  admissible  as  showing  the  history 
of  the  case  given  by  plaintiff  to  his  doctor  for  the  purpose  of  treat- 
ment, which,  in  connection  with  other  evidence  introduced,  served  as 
an  hypothesis  for  the  witness's  opinion,  as  an  expert  as  to  the  nature, 
character  and  extent  of  plaintiff's  injuries. 
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7.  The  remaining  assignments  complain  that  the  verdict  is  ex- 
cessive. We  do  not  think  it  is;  but  on  the  contrary,  if  the  testimony 
of  plaintiff  is  to  be  believed,  we  think  it  is  a  very  conservative  esti- 
mate of  the  damages  he  has  sustained  by  reason  of  defendant's  neg- 
ligence.    There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


R.  P.  Arnold  et  al.  v.  Southern  Pine  Lumber  Company  et  al. 

Decided  December  9,  1901). 

Trust — Life  Estate — Power  of  Appointment — Vested  Remainder — Will — Estates 
of  Decedents — Administrator's  Bale. 

Land  was  conveyed  to  a  husband  in  trust,  to  be  held  for  the  use  of  his  wife 
during  her  natural  life,  the  remainder  for  such  person  as  she  should  appoint 
bv  will  or  deed,  and  in  default  of  appointment  for  her  children,  with  power  in 
the  wife  during  life  and  in  the  trustee  for  minor  children  after  her  death 
without  making  such  .appointment  to  sell  for  reinvestment.  The  husband  died, 
devising  all  his  property  to  his  wife.  The  wife  died,  leaving  by  her  will  her 
property  not  specifically  devised  to  her  living  children  and  descendants  of 
those  deceased.  Her  administrator  had  the  property  so  conveyed  in  trust  sold 
as  part  of  her  estate  to  pay  expenses  of  last  illness  and  costs  of  administration. 
In  a  Buit  between  her  children  and  those  claiming  under  the  administrator's 
sale,  it  is  held: 

(1)  By  the  deed  in  trust  the  wife  acquired  only  an  equitable  life  estate 
with  power  of  appointing  the  person  to  take  the  fee  in  remainder,  which 
latter  power  did  not  enlarge  the  interest  or  affect  the  quality  of  her  estate  for 
life. 

(2)  The  husband  by  the  trust  deed  took  only  the  naked  legal  title,  asquiring 
not  a  property  right,  but  a  personal  trust,  and  his  devise  to  the  wife  conveyed 
no  estate  to  her  which  could  be  subjected  to  the  claims  of  creditors  against  her 
estate. 

(3)  In  the  absence  of  designation  by  the  wife  of  a  person  to  succeed  to 
the  remainder,  it  passed  by  the  deed,  which  was  on  valuable  consideration  and  a 
bargain  and  sale,  to  the  children  of  the  wife  upon  her  death;  their  interest 
during  her  life  was  a  vested  estate  in  remainder,  not  contingent  on  some  act  to  be 
done  to  create  it  but  only  subject  to  be  defeated  by  the  contingency  of  her  making 
a  different  designation. 

(4)  The  possession  by  the  owner  for  life  of  a  general  power  of  appointment 
to  succession  to  the  remainder  in  fee  will  not  render  it  a  part  of  the  estate  of 
such  life  owner  and  subject  to  claims  against  such  estate,  when  the  property 
passes,  if  the  power  is  not  exercised,  by  virtue  of  the  original  grant  and  to 
persons  thereby  designated. 

(5)  A  will  disposing  of  his  interest  in  land  by  a  testator  having  the  power 
to  designate  the  succession  in  fee  to  the  remainder  after  his  life  estate  will  be 
taken  to  be  in  execution  of  such  power,  where  there  is  a  reference  to  the  power 
in  the  instrument,  or  a  reference  to  the  land  on  which  the  power  is  to  be  executed, 
or  where  the  will  would  be  otherwise  ineffectual,  that  is,  would  have  no  operation 
except  as  an  execution  of  the  power;  but  if  there  be  both  an  interest  and  a 
power  in  the  testator,  a  general  residuary  clause  in  the  will,  unless  from  the 
whole  instrument  it  appears  to  be  intended  as  an  execution  of  the  power,  will 
be  applied  to  the  testator's  interest  and  not  taken  as  an 'execution  of  the  power. 

(6)  The  testatrix  having  an  interest  in  the  fee  in  remainder  by  inheritance 
from  children  deceased  in  whom  it  had  vested  under  the  original  conveyance, 
and  making  no  disposition  of  it  by  will  except  by  the  residuary  clause  to  her 
children  and  their  descendants,  this  bequest  would  be  construed  as  operating 
on  her  interest  in  fee,  and  not  as  an  execution  of  her  power  of  appointment, 
in  which  latter  case  it  would  be  ineffective,  as  not  changing  the  disposition  of 
the  title  vested  in  the  children  if  no  appointment  had  been  made. 

(7)  The  children   and  descendants  in  such  case  took  by  purchase  under 
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the  original  conveyance,  except  only  as  to  such  interest  in  the  remainder  as 
testatrix  had  inherited.  'J  be  general  fee  in  remainder  created  by  such  con- 
veyance formed  no  part  of  the  estate  of  testatrix,  and  no  title  to  any  part  thereof 
not  held  by  her  through  such  inheritance  passed  to  purchasers  of  the  land  at  a 
sale  by  her  administrator  to  satisfy  debts  against  her  estate. 

{&)  Where  it  was  doubtful  whether  a  testatrix  intended  the  residuary 
devise  as  an  execution  of  the  power  of  appointment,  or  a  devise  of  her  own 
interest  in  the  land,  it  should  be  given  the  latter  effect;  and  it  should  not  be 
taken  as  an  exercise  of  the  power  of  appointment  where,  as  such,  it  made  no 
change  in  the  disposition  of  the  property  made  by  the  deed  in  the  absence  of 
such   designation. 

(9)  The  conveyance  of  property  in  trust  to  the  use  of  the  wife,  being  in 
the  nature  of  a  family  settlement  so  that  no  future  husband  could  control  the 
property,  could  not  be  changed  into  a  fee  simple  in  the  beneficiary  by  a  convey- 
ance of  the  legal  title  from  the  trustee  to  her,  or  other  agreement  between  the 
trustee  and  beneficiary. 

Appeal  from  the  District  Court  of  Cherokee  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

Norman  &  Shook,  for  appellants. — Mary  E.  Wallace  took  only  an 
equitable  life  estate,  with  power  of  appointment,  and  at  her  death  her 
interest  or  estate  in  the  land  terminated.  Lockridgc  v.  McCommon, 
90  Texas,  239;  Quisenberry  v.  Watkins,  92  Texas,  297;  Brooks  v. 
Everts,  33  Texas,  732,  744;  Morris  v.  Eddins,  18  Texas  Civ.  App., 
38;  Weir  v.  Smith,  62  Texas,  1;  Brandies  v.  Cochrane,  112  U.  S.,  28 
Law  Ed.,  763. 

The  children  of  Mary  E.  Wallace  took  by  the  deed  a  vested  re- 
mainder in  fee,  subject  to  be  divested,  however,  by  the  appointment 
of  such  fee  by  said  Mary  E.  to  some  other  person  or  persons,  by 
either  deed  or  will.  Buford  v.  Holliman,  10  Texas,  571;  Greenlaw 
v.  Dillion,  108  S.  W.,  706;  Mcllwaine's  Dig.  Laws  of  Texas,  art. 
632;  24  Am.  &  Eng.  Ency.  Law  (2d  ed.),  382,  sec.  2,  384. 

Mary  E.  Wallace's  estate  being  but  an  equitable  life  estate,  which 
terminated  at  her  death,  the  order  of  the  Probate  Court  of  Taylor 
County  was  made  without  jurisdiction  and  is  void  and  conferred  no 
title  on  the  purchaser.  McTlwaine's  Dig.  L.  of  Texas,  art.  1840; 
Mayo  v.  Tudor,  74  Texas,  472;  Bradley  v.  Love,  60  Texas,  476; 
Oroesbeck  v.  Groesbeck,  76  Texas,  658;  Miers  v.  Betterton,  18  Texas 
Civ.  App.,  432;  Wise  v.  O'Malley,  60  Texas,  589;  Wadsworth  v. 
Chick,  55  Texas,  242;  Hamm  v.  Hutchins,  19  Texas  Civ.  App.,  209; 
Vivion  v.  Nicholson,  116  S.  W.,  386. 

Plaintiffs  held  during  Mrs.  Wallace's  lifetime,  and  after  the  death 
of  her  husband  the  legal  title  to  four-fifths  of  the  757  acres,  amount 
sued  for,  but  in  trust  for  the  use  and  benefit  of  said  Marv  E.  Wal- 
lace,  and  they  had  a  vested  remainder  in  fee,  subject  to  be  divested 
only  upon  the  appointment  by  said  Mary  E.  Wallace,  by  deed  or  will, 
of  the  fee  to  persons  other  than  said  remaindermen,  in  which  event 
they  would  have  held  the  legal  title  in  trust  for  such  appointees. 
Mcllwaine's  Dig.  Laws  of  Texas,  art.  632;  Lockridge  v.  McCommon, 
90  Texas,  239;  Quisenberry  v.  Watkins,  92  Texas,  297;  Buford  v. 
Holliman,  10  Texas,  571;  Greenlaw  v.  Dillion,  108  S.  W.,  706; 
Brooks  v.  Evetts,  33  Texas,  732;  Tendick  v.  Evetts,  38  Texas,  288; 
Morris  v.  Bock,  80  Texas,  156;  22  Am.  &  Eng.  Enc.  Law  (2d  ed.), 
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p.  1095,  sec.  5;  Weir  v.  Smith,  62  Texas,  1;  Nesbit  v.  Richardson, 
14  Texas,  656;  11  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1133,  sec.  14; 
Chace  v.  Gregg,  88  Texas,  558;  Willis  v.  Smith,  65  Texas,  656; 
Wadsworth  v.  Chick,  55  Texas,  242. 

Mary  E.  Wallace  made  no  appointment  of  the  757  acres  described 
in  plaintiffs*  petition,  for  four-fifths  of  which  they  sue,  to  others  than 
the  remaindermen  designated  in  the  deed  from  B.  R.  Wallace  and 
wife;  therefore,  at  her  death,  the  legal  trust  title,  equitable  title  out- 
standing in  Mrs.  Wallace,  and  the  remainder  in  fee,  instantly  vested 
in  plaintiffs  and  Mrs.  Johnson,  the  surviving  children  and  descend- 
ants of  children  of  Mary  E.  Wallace;  and  the  sale  of  their  land  by 
the  Probate  Court  in  administering  Mary  E.  Wallace's  estate  was  void, 
and  did  not  divest  their  title.  Bradley  v.  Love,  60  Texas,  476;  Mayo 
v.  Tudor,  74  Texas,  472;  Groesbeck  v.  Groesbeck,  76  Texas,  658; 
Miers  v.  Betterton,  18  Texas  Civ.  App.,  432;  Wise  v.  O'Malley,  60 
Texas,  589;  Houston  v.  Killough,  80  Texas,  307;  Lockridge  v.  Mc- 
Common,  90  Texas,  239;  Miers  v.  Betterton,  18  Texas  Civ.  App.,  430; 
Chace  v.  Gregg,  88  Texas,  558;  Wadsworth  v.  Chick,  55  Texas,  242; 
Hamm  v.  Hutchins,  19  Texas  Civ.  App.,  209;  Vivion  v.  Nicholson, 
116  S.  W.,  386. 

If  there  was  an  appointment  made  by  Mary  E.  Wallace  in  her 
will,  it  was  to  exactly  the  same  persons  who  were  the  remaindermen 
in  the  deed  under  which  she  held,  and  also  the  custodians  of  the 
legal  title  of  the  land,  and  such  an  appointment  would  not  destroy 
or  subordinate  the  remainder  in  fee,  to  the  title  by  appointment;  and 
plaintiffs  were  entitled  to  recover  as  against  said  administrator's  deed. 
Authorities  first  above  cited. 

Mary  E.  Wallace  only  had  the  power  to  appoint  the  remainder  at 
her  death  in  fee,  and  not  to  burden  it  with  debts,  and  she  did  not 
attempt  to  do  this;  but  even  if  her  will  should  or  could  be  construed 
to  be  an  attempted  appointment  for  that  purpose  it  would  be  void, 
and  would  not  authorize  the  Probate  Court  to  order  its  sale  for  said 
debts,  and  such  sale  would  be  void  and  not  divest  plaintiffs*  title, 
and  it  was  error  to  instruct  a  verdict  for  defendants,  based  upon  said 
sale.  Balls  v.  Dampman,  1  L.  R.  A.,  819;  Lockridge  v.  McCommon, 
90  Texas,  239;  Quisenberry  v.  Watkins,  92  Texas,  297;  22  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  1121,  sec.  5;  Chace  v.  Gregg,  88  Texas, 
558;  Price  v.  Cherbonnier,  63  Atl.  Rep.,  209. 

Under  no  circumstances  could  the  land  in  question  be  held  for  the 
debts  of  Mary  E.  Wallace,  because  to  do  so  would  defeat  the  lawful 
purpose  of  the  deed  under  which  she  held.  Commonwealth  v.  Duf- 
field,  12  Pa.  St.,  277;  Wales  v.  Bowdish,  1  L.  R.  A.,  545;  Fleming 
v.  Buchanan,  3  De  G.  M.  &  G.,  976;  Balls  v.  Dampman,  1  L.  R.  A., 
54;  Wales  v.  Dowdish,  4  L.  R.  A.,  819;  Trust  Co.  v.  Kip,  85  N*.  E., 
59;  19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1317,  sec.  9;  Laurence 
v.  Patterson,  7  L.  R.  A.,  143;  Price  v.  Cherbonnier,  63  Atl.  Rep.,  209. 

7.  D.  Fairchild  and  Ross  &  Wood,  for  appellees. — The  interest  of 
the  children  of  Mary  E.  Wallace  in  the  property  was  that  of  takers 
expectant  on  failure  of  appointment,  or  contingent  remaindermen, 
or  expectant  appointees  under  her  will   or  deed,   and  they   did   not 
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take  a  vested  remainder,  upon  a  conditional  limitation,  as  claimed 
by  appellants.  Bufford  v.  Holliman,  10  Texas,  571;  Lockridge  v. 
McCommon,  90  Texas,  234;  King  v.  Bhew,  108  X.  C,  76,  23  Am. 
St.  Rep.,  76;  Green  v.  Grant,  18  L.  R.  A.,  381;  Bunting  v.  Speaks, 
3  L.  R.  A.,  690. 

The  plaintiffs,  after  the  death  of  Wm.  W.  Wallace,  and  prior  to 
the  death  of  Mary  E.  Wallace,  in  any  event,  did  not  hold  as  heirs 
of  Wm.  W.  Wallace  the  trust  title  formerly  held  by  the  said  Wal- 
lace in  the  land  in  controversy,  but  the  same  passed  under  his  will 
to  Mary  E.  Wallace.  A  trust  estate  may  be  devised  by  will  as  well 
as  pass  by  inheritance.  Sanders'  Heirs  v.  Morrison's  Ex's,  7  T.  B. 
Monroe,  54;  s.  c,  18  Am.  Dec,  161;  1  Perry  on  Trust  (4th  ed.), 
sees.  335,  336,  337,  342;  Atteberry  v.  Burnett,  102  Texas,  118;  11 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  452;  Webster's  Dictionary,  "et 
cetera;"  Century  Dictionary,  "et  cetera." 

The  power  to  control  or  destroy  the  trust  rested  in  W.  W.  Wallace 
and  Mary  E.  Wallace,  and  the  will  of  W.  W.  Wallace  and  the  accept- 
ance of  the  property  thereunder  by  Mary  E.  Wallace  destroyed  the 
trust  and  vested  the  entire  interest  in  her  "in  fee  simple  and  unlim- 
ited interest  forever,"  in  accordance  with  the  express  provision  of 
the  will  of  W.  W.  Wallace.  King  v.  Rhew,  108  N.  C,  696,  23  Am. 
St.  Rep.,  76;  Weiss  v.  Goodhue,  98  Texas,  274;  Green  v.  Grant,  18 
L.  R.  A.,  381;  Bunting  v.  Speaks,  3  L.  R.  Aw  690. 

The  contingent  second  remaindermen  or  expectant  takers  under  the 
deed  were  the  "children"  of  Mary  E.  Wallace,  and  the  only  persons 
belonging  to  this  class  at  the  time  of  her  death  were  Mrs.  Arnold 
and  Mrs.  Johnson,  and  if  the  property  did  not  pass  under  the  will 
of  Mrs.  Mary  E.  Wallace,  it  vested  in  Mrs.  Florence  Johnson  and 
Mrs.  Annie  B.  Arnold  in  equal  shares,  to  the  exclusion  of  grand- 
children. Burgess  v.  Hargrove,  64  Texas,  110,  112;  Cartwright  v. 
Moore,  66  Texas,  55. 

Mary  E.  Wallace  had  the  entire  title  to  the  land  in  controversy  and 
the  Probate  Court  of  Taylor  County,  therefore,  had  full  jurisdiction 
over  it  in  the  administration  of  her  estate.  In  any  event  she  had 
more  than  an  equitable  life  estate  in  the  land  in  controversy.  She 
had  the  trust  title  in  fee  and  the  power  of  appointment  and  passed 
the  property  under  her  will  and  it  thereby  became  assets  of  her  estate 
for  the  payment  of  debts,  and  the  costs  of  administration.  It  prac- 
tically became  an  estate  of  inheritance. 

Execution  of  the  power  bv  the  will:  1  Jarman  on  Wills,  6th  Am. 
ed.,  654:  Bullerdick  v.  Wright,  148  Ind.,  485,  47  X.  E.,  931;  Emery 
v.  Haven  (K  H.),  35  Atl.,  940;  Kimball  v.  New  Hampshire  Bible 
Soc.  (N.  H.),  23  Atl.,  83;  Gulf  Red  Cedar  Lumber  Co.  v.  O'Neal, 
131  Ala.,  117,  30  So.,  466.  90  Am.  St.  Rep.,  23;  Terrv  v.  Rodahan, 
79  Ga.,  278,  11  Am.  St.  Rep.,  420;  Blagge  v.  Miles,  1  Story,  426, 
Fed.  Cas.,  1479;  Wier  v.  Smith,  62  Texas,  1. 

Appointed  property  became  assets  of  estate  of  Mary  E.  Wallace. 
11  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  850;  Johnson  v.  Cushing, 
15  N\  H.,  298,  41  Am.  Dec,  694;  Clapp,  Exr.,  v.  Ingraham,  126 
Mass.,  200;  2  Jarman  on  Wills  (6th  Am.  ed.),  565,  star  page  1429; 
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3  Williams  Ev.   (7th  Am.  ed.),  128;  Brandies  v.   Cochrane,  112  XI. 
S.,  344,  353,  28  L.  Ed.,  763. 

A  last  will  disposing  of  a  fee  under  a  general  power  of  appoint- 
ment changes  what  would  otherwise  have  been  but  a  life  estate  into 
an  estate  of  inheritance,  and  subjects  the  property  appointed  to  the 
claims  of  the  appointee's  creditors  in  preference  to  the  claim  of  the 
appointee.  40  Am.  Dig.  C,  485,  sec.  77  (b),  Powers,  digesting 
Knowles  v.  Dodge,  1  Mackey,  66   (D.  C). 

HODGES,  Associate  Justice. — In  1847  B.  Rush  Wallace  and 
Rebecca  Wallace,  his  wife,  executed  and  delivered  to  William  W. 
Wallace  the  following  deed  of  conveyance: 

"This  indenture,  made  and  entered  into  this  30th  of  January,  1847, 
between  Benjamin  R.  Wallace  and  Rebecca  R.  Wallace,  his  wife,  of 
San  Augustine  County,  and  State  of  Texas,  of  the  first  part;  Wm. 
W.  Wallace,  of  the  county  of  Fauquier,  and  State  of  Virginia,  of  the 
second  part,  and  Mary  E.  Wallace,  wife  of  the  said  William  W.,  of 
the  same  place,  of  the  third  part:  Witnesseth,  that  for  and  in  con- 
sideration of  the  sum  of  two  thousand  dollars  to  the  said  Benjamin 
R.  Wallace  in  hand  paid  by  the  said  William  W.  Wallace  at  or  before 
the  sealing  and  delivering  of  these  presents,  the  receipt  of  which  is 
hereby  acknowledged,  and  in  fulfillment  of  a  former,  but  defective, 
conveyance  to  the  said  Wm.  W.  Wallace,  bearing  date  the  3d  of  Sep- 
tember, 1845,  and  recorded  in  the  county  of  Houston,  Texas,  we, 
the  said  Benjamin  R.  Wallace  and  Rebecca,  his  wife,  have  given, 
granted,  bargained,  sold  and  conveyed,  and  by  these  presents  do  give, 
grant,  bargain,  sell  and  convey  unto  the  said  Wm.  W.  Wallace,  his 
heirs,  etc.,  forever,  the  two  following  parcels  or  tracts  of  land,  to  wit: 
(Description  omitted.) 

"To  have  and  to  hold  the  half  league  of  land  herein  conveyed,  and 
containing  two  thousand  two  hundred  and  fourteen  acres  to  him  the 
said  Wm.  W.  Wallace,  his  heirs,  etc.,  forever,  but  in  trust  to  hold 
the  same  for  the  sole,  separate  and  exclusive  use,  benefit  and  behoof 
of  the  said  Mary  E.  Wallace  for  and  during  the  term  of  her  natural 
life,  so  that  neither  her  present  nor  any  future  husband  shall  have 
any  interest  in  or  control  over  the  same,  and  in  trust  to  hold  the 
remainder  thereof  in  fee  for  such  person  as  the  said  Mary  E.  may 
appoint  by  either  will  or  deed,  and  in  default  of  such  appointment, 
then  for  the  children  of  the  said  Mary,  the  shares  of  the  daughters 
to  be  held  for  their  sole,  separate  and  exclusive  use  and  benefit. 

"But  the  said  Mary  E.  Wallace,  it  is  understood,  is  to  have  full 
power,  authority  and  right  during  her  lifetime,  and  the  said  Wm. 
W.  Wallace  after  her  death  and  during  the  minority  of  any  of  her 
children,  if  the  said  Mary  should  fail  to  exercise  her  power  of  ap- 
pointment, to  sell  and  convey  to  any  purchaser  the  whole  or  any  part 
of  the  said  half  league  of  land,  and  invest  the  proceeds  of  such  sale 
in  other  property  in  or  out  of  Texas  to  be  held  to  and  upon  the  uses 
and  trusts  herein  declared  and  set  forth. 

"And  as  to  the  other  parcel  of  land,  being  the  quarter  league  herein 
conveyed,  containing  eleven  hundred  and  seven  acres,  the  same  is  to 
be  held  in  fee  forever  by  the  said  Wm.  W.  Wallace  and  his  heirs  to 
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his  and  their  only  proper   use,  benefit   and   behoof."      (Balance  not 
material.) 

In  1889  or  1891  William  W.  Wallace  died,  leaving  a  will  in  which 
he  devised  all  of  his  property  of  every  character  to  his  wife,  Mary  E. 
Wallace,  who  is  mentioned  in  the  foregoing  deed.  Besides  his  wife 
he  also  left  surviving  him  some  children  and  their  descendants.  Mary 
E.  Wallace  died  in  January,  1901,  leaving  a  will  containing  the  fol- 
lowing provisions: 

"I,  Mary  E.  Wallace,  of  the  city  of  Abilene,  State  and  county  afore- 
said, publish  and  declare  this  to  be  my  last  will  and  testament,  to  wit: 

"First,  all  my  debts  and  funeral  expenses  shall  be  first  fully  paid. 

"Second,  I  give,  devise  and  bequeath  to  my  two  daughters,  Annie 
B.  Arnold  (wife  of  R.  P.  Arnold)  and  Florence  G.  Johnson  (wife 
of  H.  H.  Johnson)  the  house  and  lots  in  Abilene,  which  is  now  used 
by  me  as  a  residence,  together  with  all  my  personal  property  and 
effects,  to  be  divided  between  them,  share  and  share  alike.  I  also 
devise  and  bequeath  to  said  Annie  B.  Arnold  and  Florence  G.  John- 
son, my  two  daughters,  all  land  and  other  real  estate  in  Tarrant 
County,  Texas,  that  remains  unsold  at  my  death,  said  land  to  be 
divided  equally  between  them; 

"Third.  The  remaining  portion  of  my  real  estate  situated  in  Texas 
and  elsewhere  I  hereby  bequeath  to  my  children,  W.  W.  Wallace, 
Annie  B.  Arnold,  Florence  G.  Johnson  and  the  children  of  my  eon, 
B.  B.  Wallace,  deceased,  and  to  Richard  and  William  Waterhouse,  the 
children  of  my  deceased  daughter,  Mrs.  Rosalie  Waterhouse,  to  be 
equally  divided  between  them.  The  children  of  B.  R.  Wallace  to 
receive  their  father's  share  and  Richard  and  William  Waterhouse  to 
receive  their  mother's  share." 

Mary  E.  Wallace  was  survived  by  two  of  her  children,  Mrs.  Flor- 
ence G.  Johnson  and  Mrs.  Annie  B.  Arnold.  There  were  also  grand- 
children, descendants  of  some  of  her  children  who  died  previous  to 
her  decease.  The  evidence  shows  that  she  had  previously  conveyed 
through  another  acting  as  attorney  in  fact,  some  portions  of  the  land 
described  in  the  deed  from  B.  R.  Wallace  and  wife  to  W.  W.  Wallace, 
but  that  there  was  remaining  of  that  original  tract  757  acres,  which 
is  the  land  involved  in  this  suit.  Tn  February,  1901,  the  will  of  Mrs. 
Wallace  was  presented  for  probate  in  the  County  Court  of  Taylor 
County  by  H.  H.  Johnson,  husband  of  her  daughter,  Florence  G., 
who  was  afterwards  appointed  administrator  with  the  will  annexed. 
In  the  inventory  returned  by  Johnson  is  included  the  757  acres  of 
land  involved  in  this  suit,  listed  as  the  property  of  Mrs.  Mary  E. 
Wallace.  The  only  other  real  property  shown  by  the  inventory  to 
have  belonged  to  her  at  the  time  of  her  death  was  a  lot  in  the  town 
of  Abilene,  Taylor  County.  The  inventory  also  shows  that  Mrs. 
Wallace  left  some  money  and  a  number  of  notes  and  claims  against 
other  parties.  There  were  no  debts  against  her  estate,  except  that 
incurred  during  her  last  sickness  and  her  funeral  expenses,  which 
amounted  to  $65.  In  April,  1901,  Johnson,  as  administrator,  applied 
for  and  obtained  an  order  from  the  County  Court  authorizing  him 
to  sell  the  tract  of  757  acres  of  the  Gibbs  survey  inventoried  by  him 
as  a  part  of  the  estate  of  Mary  E.  Wallace  the  purpose  assigned  being 
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to  secure  funds  with  which  to  pay  the  debt  of  $65  and  the  expenses 
of  the  administration,  which  latter  were  estimated  at  $250.  The 
land  was  sold  by  virtue  of  an  order  granted  by  the  court,  and  was 
purchased  by  E.  A.  Blount,  under  whom  the  Southern  Pine  Lumber 
Company,  one  of  the  appellees,  now  claims  title.  In  1907  the  appel- 
lants, Annie  B.  Arnold,  joined  by  her  husband,  B.  P.  Arnold,  and 
the  other  appellants,  who  were  grandchildren  of  Mary  E.  Wallace, 
instituted  this  suit  against  the  Southern  Pine  Lumber  Company, 
seeking  a  recovery  of  four-fifths  of  the  tract  of  757 .  acres  of  land, 
and  asking  for  a  partition.  The  petition  conceded  that  the  lumber 
company  owned  an  undivided  one-fifth  interest,  which  we  assume 
was  based  upon  a  conveyance  made  to  the*  company  by  Florence  G. 
Johnson  and  her  husband  after  the  administrator's  sale.  The  lumber 
company  answered  by  a  general  demurrer  and  a  plea  of  not  guilty. 
It  also  impleaded  those  from  whom  it  had  purchased,  and  asked  for 
a  judgment  on  the  warranty  given  in  the  event  the  appellants  recov- 
ered in  the  suit. 

The  appellees  relied  for  evidence  of  ownership  of  the  entire  interest 
in  the  land  upon  the  conveyance  from  Johnson  as  administrator  to 
Blount.  They  also  relied  upon  a  deed  dated  March  17,  1906,  signed 
by  Mrs.  Florence  6.  Johnson  and  husband,  and  the  appellant,  Annie 
B.  Arnold,  conveying  to  Blount  their  entire  interest  in  this  Gibbs 
tract  of  land.  The  evidence  shows  that  at  the  time  this  deed  was 
executed  Annie  B.  Arnold  was  a  married  woman,  the  wife  of  R.  P. 
Arnold,  who,  it  appears,  for  some  reason  did  not  join  her  in  the 
conveyance.  There  was  some  controversy  as  to  whether  she  and  her 
husband  were  not  at  that  time  permanently  separated;  but  upon  that 
issue  the  testimony  was  conflicting.  Appellees  also  offered  in  evi- 
dence in  support  of  their  claim  of  title  an  instrument  dated  August 
25,  1902,  signed  by  Richard  Waterhouse,  one  of  the  appellants,  a 
grandchild  of  Mary  E.  Wallace,  purporting  to  convey  an  undivided 
half  of  his  interest  in  this  property  to  S.  M.  Johnson,  and  also  con- 
ferring upon  Johnson  a  power  of  attorney  authorizing  him  to  sell 
and  convey  the  remaining  interest  owned  by  Waterhouse.  They  then 
offered  in  evidence  a  deed  from  S.  M.  Johnson  executed  in  April, 
1907,  purporting  to  be  made  by  virtue  of  the  above  mentioned  power 
of  attorney,  conveying  all  of  the  interest  of  Richard  Waterhouse  in 
the  land  in  controversy  to  J.  E.  Stephenson  and  H.  N.  Street, 
through  whom  the  appellee  lumber  company  deraigns  title.  At  the 
conclusion  of  the  testimony  the  court  peremptorily  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  defendants;  and  from  the  judg- 
ment entered  upon  that  verdict  this  appeal  is  prosecuted. 

The  testimony  shows  that  B.  R.  Wallace,  who  executed  the  original 
conveyance  referred  to,  was  a  brother  of  William  W.  Wallace.  It 
also  shows  that  the  latter  and  his  wife  Mary  had  in  all  eight  chil- 
dren, two  of  whom  died  in  early  life,  and  one  at  the  age  of  seventeen 
years;  three  others  lived  to  maturity,  married,  and  died  previous  to 
the  decease  of  Mary  E.  Wallace,  leaving  children  who  are  parties  to 
this  suit.  The  instruction  of  the  court  to  find  in  favor  of  the  lumber 
company  for  the  entire  interest  in  the  tract  of  land  can  be  sustained 
only  upon  the  assumption  that  the  deed  from  Johnson  to  Blount  had 
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the  effect  of  conveying  that  interest  to  Blount.  The  deed  executed 
by  Mrs.  Johnson  and  her  husband,  and  Mrs.  Annie  B.  Arnold  without 
the  concurrence  of  her  husband,  may  or  may  not  have  conveyed  Mrs. 
Arnold's  interest,  depending  upon  whether  Mrs.  Arnold  and  her  hus- 
band were  permanently  separated  at  the  time.  It  may  be  conceded 
that  the  deed  from  S.  M.  Johnson  had  the  effect  of  conveying  the 
entire  interest  of  Richard  Waterhouse;  but  there  would  still  be  other 
interests  undisposed  of  except  in  so  far  as  they  could  be  by  the  admin- 
istrator's deed.  If  that  deed  did  not  have  the  effect  claimed  for  it, 
then  it  follows  that  the  court  erred  in  giving  the  peremptory  instruc- 
tion to  the  jury. 

The  pivotal  question  to  be  decided  in  this  case  is,  did  the  property  / 
involved  in  this  suit  form  any  part  of  the  assets  of  the  estate  of  Mrs.  1/ 
Wallace  upon  her  death,  and  thus  become  subject  to  administration? 
If  it  did  not,  then  the  title  could  not  and  did  not  pass  by  the  deed 
of  her  administrator.  If  she  died  owning  an  undivided  fee  simple 
interest  less  than  the  whole,  then  the  deed  of  her  administrator  passed 
title  to  only  that  interest.  This,  however,  is  contingent  upon  the 
further  holding  that  she  did  not  by  the  terms  of  her  will  exercise 
the  power  of  appointment  which  had  been  given  in  the  original  deed. 
The  deed  from  B.  R.  Wallace  and  wife  had  the  effect,  we  think,  to 
invest  Mrs.  Mary  E.  Wallace  with  only  a  life  estate  in  the  land, 
coupled  with  a  general  power  to  appoint  by  deed  or  will  the  person 
who  should  take  the  fee  after  her.  By  annexing  to  her  life  estate 
this  general  power  of  appointment,  the  conveyance  did  not  enlarge 
her  interest  or  affect  the  quality  of  her  estate.  Such  an  enlargement 
follows  only  when  it  appears  that  a  restriction  would  defeat  the  mani- 
fest purpose  entertained  by  the  parties  to  the  transaction.  4  Kent, 
347-348;  Lockridge  v.  McCommon,  90  Texas,  239,  38  S.  W.,  33; 
Garland  v.  Smith,  164  Mo.,  1,  64  S.  W.,  189;  Payne  v.  Johnson,  95 
Ky.,  175,  24  S.  W.,  240,  609 ;  Weir  v.  Smith,  62  Texas,  1.  A  valu- 
able consideration  having  been  paid  by  W.  W.  Wallace  for  the  con- 
veyance, the  transaction  was  one  of  bargain  and  sale,  and  the  deed 
had  the  effect  of  devesting  the  grantors  of  the  entire  fee,  leaving  in 
them  no  reversionary  interest,  contingent  upon  the  failure  of  Mrs. 
Wallace  to  exercise  her  power  of  appointment,  and  the  failure  of 
children  or  their  descendants  capable  of  taking  the  inheritance  upon 
her  death.  But  it  is  unnecessary  to  determine  in  whom  that  rever- 
sionary interest  vested,  inasmuch  as  there  are  no  rights  here  involved 
which  are  made  to  depend  upon  locating  this  reversionary  interest, 
the  facts  showing  that  there  were  children  at  the  death  of  Mrs.  Wal- 
lace who  could  take  under  the  terms  of  the  deed. 

There  is  nothing  in  the  original  conveyance  that  indicates  an  in- 
tention to  vest  in  Mrs.  Wallace  more  than  a  life  interest.  It  is  true 
she  was  given  a  power  of  disposition  during  her  lifetime,  but  it  was 
clearly  contemplated  that  she  should  reinvest  the  proceeds  in  other 
property  to  be  held  in  trust  upon  the  same  terms  and  conditions.  If 
at  her  death  Mrs.  Wallace  owned  more  than  a  life  estate,  she  must 
have  acquired  it  by  inheritance  from  some  one  or  more  of  her  de- 
ceased children,  or  by  the  devise  from  her  husband.  But  the  husband 
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had  no  beneficial  interest  which  could  be  made  available  by  his  devise, 
except  such  as  he  may  have  obtained  by  inheritance  from  a  deceased 
child  during  his  lifetime.  Under  the  deed  he  took  only  the  naked 
legal  title  to  be  held  for  the  use  of  the  parties  named;  his  interest 
was  not  a  property  right,  but  a  personal  trust.  If  he  conveyed  this 
it  did  not  become  an  estate  in  Mrs.  Wallace  which  might  be  sub- 
jected to  the  claims  of  creditors  upon  her  death. 

In  determining  the  principal  question  involved  in  this  appeal,  we 
are  not  concerned  so  much  with  the  extent  of  the  interest  owned  by 
Mrs.  Wallace,  or  the  quality  of  her  estate,  as  we  are  in  ascertaining 
the  quality  of  that  estate  which  she  did  not  hold  in  this  particular 
property.  Whatever  may  be  said  of  the  extent  of  her  interest,  or  of 
the  reversionary  rights  which  might  have  resulted  from  the  payment 
of  a  valuable  consideration  for  the  property,  there  was  a  remainder 
provided  for  in  the  deed.  The  fee  was  to  go  either  to  her  children 
after  her  death  or  to  someone  whom  she  might  designate  either  by 
deed  or  will.  The  appellants  contend  that  the  fee  in  the  remainder 
vested  in  the  children.  Deeds  should  always  be  construed  so  as  to 
give  effect  when  possible  to  the  intention  of  the  parties.  The  lan- 
guage of  this  conveyance,  after  providing  that  W.  W.  Wallace  shall 
hold  the  legal  title  as  trustee  during  the  life  of  Mrs.  Wallace,  is: 
"And  in  trust  to  hold  the  remainder  thereof  in  fee  for  such  person 
as  the  said  Mary  E.  may  appoint  by  either  will  or  deed;  and  in 
default  of  such  appointment,  then  for  the  children  of  the  said  Mary, 
the  shares  of  the  daughters  to  be  held  for  their  sole,  separate  and 
exclusive  use  and  benefit."  We  think  it  is  evident  that  it  was  the 
intention  of  the  parties  that  the  children  of  Mary  Wallace  should 
take  the  remainder  in  fee  unless  by  deed  or  will  she  appointed  some 
other  person  to  take  it.  There  would  be  no  distortion  of  the  lan- 
guage of  this  instrument  to  read  it  as  saying,  "to  hold  the  remainder 
thereof  in  fee  for  the  children  of  the  said  Mary,  or  for  such  person 
as  she  might  by  deed  or  will  appoint,"  etc.  With  this  transposition 
the  rights  of  the  children  to  the  enjoyment  of  the  property  are  made 
none  the  less  contingent  upon  the  exercise  of  the  power  of  appoint- 
ment; neither  does  it  deprive  Mrs.  Wallace  of  any  control  over  the 
ultimate  disposition  of  the  property.  It  should  be  noticed  that  the 
remainder  which  was  limited  to  the  children  was  not  contingent  upon 
the  doing  of  some  act,  or  the  occurrence  of  some  event,  in  order  that 
it  might  take  effect,  but  it  became  effective  by  the  terms  of  the  deed 
when  it  was  delivered,  and  continued  so  until  defeated  by  some  affirm- 
ative act  resulting  from  the  exercise  of  the  power  of  appointment. 
This,  we  think,  gave  to  the  interest  conferred  upon  the  children  the 
characteristics  of  a  vested  remainder.  Buflford  v.  Holliman,  10  Texas, 
571,  60  Am.  Dec.,  223;  Mvers  v.  Adler,  1  L.  B.  A.,  432,  and  notes; 
Culbreth  v.  Smith,  1  L.  H.  A.,  538,  and  notes;  4  Kent,  226,  324, 
325;  2  Washburn  on  Real  Prop.  (3d  ed.),  507,  510,  526,  536;  2 
TJnderhill  on  Wills,  sees.  860-864;  24  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  395.  Chancellor  Kent  says  (4th  vol.,  324),  "When  the 
object  of  a  power  is  to  create  a  perpetuity  it  is  simply  void,  and 
when  the  power  is  void,  or  when  no  appointment  is  made  out  of  it, 
the  estates  limited  in  the  instrument  conferring  the  power  take  effect 
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in  the  same  manner  as  if  the  power  had  not  been  inserted.  While 
upon  this  subject,  it  is  proper  to  notice  the  question  which  has  been 
greatly  discussed  in  the  English  courts,  whether  the  estates  limited 
in  default  of  appointment  are  to  be  considered  as  vested  or  contingent 
during  the  continuance  of  the  power.  The  question  was  learnedly 
discussed  in  three  successive  arguments  in  the  K.  B.  in  Doe  v.  Mar- 
tin, and  settled  upon  great  consideration  that  the  estates  so  limited 
were  vested,  subject,  notwithstanding,  to  be  devested  by  the  execution 
of  the  power.  The  plain  reason  is  that  there  is  no  estate  limited 
under  the  power  until  the  appointment  be  made."  Mr.  Washburn 
(vol.  2,  p.  536),  says,  after  referring  to  instruments  containing  a 
power  of  appointment,  "Sometimes  the  testator  gives  such  a  power  in 
his  will  and  then  devises  over  the  estate  to  take  effect  if  and  in  case 
the  power  shall  not  be  exercised.  Limitations  of  the  latter  kind  are 
regarded  remainders  and  as  vested,  although  liable  to  be  defeated  if 
the  appointment  shall  be  made  to  another;  for  until  it  is  made  the 
possibility  that  it  will  be  exercised  does  not  create  any  estate,  and 
therefore  produces  no  effect  upon  the  other  limitations  even  though 
the  power  be  to  appoint  in  fee.  When  exercised  its  effect  is  merely 
to  defeat  the  estate  limited  and  to  divest  it  from  him  to  whom  it  has 
been  given."  The  policy  of  holding  the  fee  in  abeyance  is  not  favored 
in  law,  and  it  will  therefore  be  considered  as  having  vested  upon  the 
first  opportunity.  2  Underhill  on  Wills,  sees.  346,  861-864;  24  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  384-385.  Where,  as  in  this  case,  the 
fee  was  limited  to  the  children  as  a  class,  it  vested  in  each  as  they 
successively  came  into  existence.  Tiedeman  on  Real  Prop.,  sec.  302; 
2  Washburn  on  Real  Prop.,  524;  24  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  382-383.  If  the  children  of  Mrs.  Wallace  took  a  vested  re- 
mainder this  became  an  estate  of  inheritance  and  descended  to  their 
heirs  as  other  property  would.  2  Underhill  on  Wills,  sec.  864;  2 
Washburn  on  Real  Prop.,  549;  4  Kent,  262;  Bufford  v.  Holliman, 
10  Texas,  571.  It  therefore  follows  from  what  has  been  said  that 
unless  we  construe  the  will  of  Mrs.  Wallace  as  an  execution  of  her 
power  of  appointment,  her  children  and  grandchildren  at  her  death 
took  under  the  provisions  of  the  original  deed  all  interest  in  the  prop- 
erty except  such  as  she  might  have  acquired  by  inheritance  from 
some  of  her  children  who  had  previously  died  without  leaving  issue, 
or  a  similar  interest  by  devise  from  her  husband.  If  this  conclusion 
be  correct,  it  was  only  that  interest  which  the  children  received  by 
devise  from  their  mother  that  passed  to  them  burdened  with  her 
debts.  It  is  insisted  by  the  appellees  that  by  reason  of  the  fact  that 
Mrs.  Wallace  held  the  general  power  of  appointment  over  this  prop- 
erty, it  descended  subject  to  administration  as  a  part  of  the  assets 
of  her  estate  and  was  subject  to  the  claims  of  her  creditors.  We 
are  referred  to  early  English  and  American  decisions  which  undoubt- 
edly sustain  that  general  view.  11  Am.  &  Eng.  Ency.  of  Law,  852, 
and  cases  cited.  This  doctrine,  while  severely  criticised,  seems  to 
have  been  pretty  generally  followed  in  this  country.  But  an  inves- 
tigation of  the  authorities  will  show  that  the  rule  is  applied  only 
when  the  property  so  encumbered  passes  by  virtue  of  the  execution 
of  the  appointing  power.    When  the  power  is  not  exercised  the  prop- 
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erty  passes  by  the  terms  of  the  original  grant  unencumbered  by  the 
debts  of  the  donee  of  the  power.  Paterson  v.  Lawrence,  7  L.  R.  A. 
143;  4  Kent,  324-325;  Tiedeman  on  Real  Prop.,  sec.  420;  31  Cyc. 
1121.  This  brings  us,  then,  to  the  question,  did  Mrs.  Wallace  exer- 
cise her  appointing  power  in  the  will  which  she  left?  The  only 
clause  of  that  instrument  which  can,  under  any  rule  of  construction, 
be  regarded  as  an  attempted  execution  of  the  power  is  the  last,  or 
residuary  clause,  in  which  she  devises  the  remaining  portion  of  her 
real  estate  situated  in  Texas  and  elsewhere  to  her  children  and  grand- 
children, naming  the  proportions  in  which  they  were  to  take.  No 
mention  is  made  in  the  will  of  this  tract  of  land,  nor  is  there  any 
reference  to  the  power  as  indicating  a  purpose  to  execute  it.  The 
rule  adopted  by  the  courts  seems  to  be  that  there  are  three  classes 
of  cases  in  which  it  may  be  said  that  the  power  has  been  executed: 
(1)  Where  there  is  a  reference  to  the  power  in  the  instrument;  (2) 
where  there  is  a  reference  to  the  property  on  which  it  is  subject  to 
be  executed;  and  (3)  where  the  provisions  of  the  will  or  deed  exe- 
cuted by  the  donee  would  otherwise  be  ineffectual,  that  is,  would 
have  no  operation  except  as  an  execution  of  the  power.  2  Underbill 
on  Wills,  sec.  801;  Lane  v.  Lane,  103  Am.  St.  Rep.,  122,  64  L.  R. 
A.,  849,  and  notes  there  collected.  But,  if  upon  the  whole  will,  it  * 
appeared  that  the  testator  intended  to  execute  the  power  of  appoint- 
ment, a  general  residuary .  clause  will  be  held  sufficient,  although 
there  may  be  no  reference  in  the  will  to  the  power.  It  is  well  set- 
tled that  if  there  be  an  interest  and  a  power  existing  together  in  the 
same  person  over  the  same  subject,  and  an  act  be  done  without  par- 
ticular reference  to  the  power,  it  will  be  applied  to  the  interest  and 
inot  to  the  power.  Weir  v.  Smith,  62  Texas,  1.  The  will  in  this 
case  was  made  about  two  years  before  the  death  of  the  testatrix,  and 
the  record  fails  to  show  what  property  Mrs.  Wallace  had  at  that 
time.  The  inventory  returned  by  her  administrator  shows  that  at 
the  time  of  her  death,  she  had  no  other  real  property  in  Texas  except 
that  which  was  specifically  disposed  of  by  other  terms  of  the  will. 
But  she  may  have  had  other  property  at  the  time  of  its  execution. 
Tf  she  did,  then  this  clause  of  her  will  might  have  been  intended  for 
its  disposition. 

But  assuming  that  she  had  no  other  property,  the  further  question 
arises,  did  Mrs.  Wallace  have  an  interest  in  this  property  beyond 
her  life  estate?  Tf  we  are  correct  in  our  conclusion  that  the  children 
took  a  vested  remainder  and  that  this  became  an  estate  of  inheritance 
which  passed  at  their  death  to  their  heirs,  then  we  think  the  record 
will  justify  us  in  holding  that  she  did  have  an  undivided  fee  simple 
interest  in  the  remainder.  The  testimony  shows  that  Mrs.  Wallace 
had  in  all  eight  children,  two  of  whom  died  in  infancy  and  early  life, 
and  one  who  lived  to  be  seventeen  years  of  age.  By  computation 
from  the  facts  stated  in  the  record,  "we  find  that  Mrs.  Wallace  was 
about  twenty-nine  years  of  age  at  the  time  the  deed  from  B.  R.  Wal- 
lace and  wife  was  made.  The  child  who  lived  to  be  seventeen  years 
of  age  must  either  have  been  living  at  that  time,  or  was  born  after- 
wards. Tn  either  event,  he  acquired  with  the  others  a  vested^  interest 
in  the  remainder,  which,  upon  his  death,  would  descend  to  his  father 
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and  mother  if  both  were  living;  if  not,  then  one-half  to  his  mother, 
Mrs.  Wallace,  and  the  other  half  to  his  sisters  and  brothers.     It  may 
also  be  a  fact  that  one  or  both  of  the  children  who  died  in  infancy, 
or  early  life,  lived  after  the  execution  of  the  deed  from  B.  K.  Wal- 
lace and  wife.     We  are  unable  to  tell  whether  this  be  true  or  not, 
inasmuch  as  the  dates  of  their  births  and  deaths  are  not  given.     If 
either  or  both  were  in  existence  at  any  time  after  the  execution  of 
the  original  deed,  then  the  interests  which  they  held  passed  by  in- 
heritance  in   the   same   manner    as    that    of   their   seventeen-year-old 
brother  referred.     Without  undertaking  to  say  from  the  record  what 
was  the  extent  of  this  interest  in  the  remainder  which  became  vested 
in  Mrs.  Wallace  by  the  death  of  her  children,  it  is  sufficient  for  us 
to  know  that  Bhe  acquired  some  interest  beyond  her  life  estate.     Hav- 
ing this  interest  upon  which  the  residuary  clause  of  the  will  might 
take  effect,  under  the  rule  laid  down  in  Weir  v.  Smith,  supra,  that 
application  should  be  made.     It  should  not,   therefore,   be   regarded 
as  an  effort  to  execute  the  power,  but  rather  as  a  disposition  of  her 
undivided  interest  in  the  remainder.     Again,  there  was  no  occasion 
for  Mrs.  Wallace  to  execute  the  power  in  conferring  this  estate  upon 
her  children,  or  in   making  the   distribution   which   she   did   among 
them,   for  the  reason  that  by   the   terms   of  her   will   they   received 
precisely  the  same  estate  they  would  have  taken  under  the  terms  of 
the   original   deed.     To  attribute   to   her   an   attempt   to   execute   the 
power  in  thus  providing  for  her  children   would   be   to   charge  her 
with  the  doing  of  a  futile  act— one  which   could   confer  no   benefit 
whatever.     If  we  hold   that   it   was   an   attempted   execution   of   the 
power,  we  think  it  should  be  held   ineffectual,  for  that   reason.     If 
the   children   took   vested   remainders   under   the   original    deed    from 
B.  R.  Wallace  and  wife,  the  devise  from  their  mother  could  not  en- 
large the  interests  so  acquired.     What  they  obtained   from   her  was 
not  the  remainder  by  appointment,   but  a   devise  of   the  fee  simple 
fractional  interest  held  by  her  in  the  remainder  as  a  tenant  in  com- 
mon with  them.     At  most,  we  think  it  extremely  doubtful  whether 
the  testatrix  in  this  instance  intended  by  her  will  to  make  an   ap- 
pointment in  pursuance  of  the  power  given  her.     In   such  cases   it 
should  be  held  that  it  was  not  an  attempted  execution  of  the  power. 
Hill  v.  Conrad,  91  Texas,  341,  43  S.  W.,  789;  Weir  v.  Smith,  supra. 
If  the  property  formed  no  part  of  the  assets  of  the  estate  of  Mrs. 
Wallace,  then  the  deed  from  her  administrator  conveyed   no  title  to 
the  purchaser  at  the  sale.     If  she  owned  an  undivided  interest  derived 
from   her  deceased  children,  the  deed  from   her  administrator   could 
affect  that  interest  only.     Bradley  v.  Tx>ve,  60  Texas,  472;  Hickman 
v.  Stewart,  69  Texas  259,  5  S.  W.,  835;  Groesbeck  v.  Groesbeck,  78 
Texas,   669,  14  S.  W.,  793;  McDougal  v.   Bradford,  80  Texas,   566, 
16  S.   W.,  621. 

It  is  suggested  by  the  appellees  that  B.  R.  Wallace  and  wife,  having 
parted  with  their  entire  interest,  W.  W.  Wallace  and  Mary  E.  Wal- 
lace had  the  power  to  destroy  the  trust  and  assume  absolute  ownership 
in  fee  simple,  and  that  this  was  effectually  done  by  the  will  of  W. 
W.  Wallace  conveying  all  of  his  estate  of  every  kind  to  Mary  E.,  and 
that  the  property  thereby  became  hers  in  fee.     We  do  not  concur  in 
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this  view,  nor  appreciate  the  force  of  the  reasoning.  W.  W.  Wallace 
and  Mary,  his  wife,  had  the  right  to  pay  to  B.  R.  Wallace  a  consid- 
eration for  the  land  and  to  have  the  title  conveyed  to  whom  they 
pleased.  This  having  been  done,  the  title  vested  according  to  the 
terms  of  the  conveyance,  and  could  not  be  arbitrarily  devested,  nor 
disturbed  in  any  way  except  according  to  the  terms  of  the  instrument 
upon  which  it  depended.  Monday  v.  Vance,  92  Texas,  428,  49  S. 
W.,  516.  This  deed  being  in  the  nature  of  a  family  settlement,  no 
resulting  use  in  favor  of  Wallace  and  his  wife  by  reason  of  the  con- 
sideration having  been  paid  by  them  in  money  would  be  presumed. 
The  evident  purpose  to  provide  for  Mrs.  Wallace  during  her  natural 
life  so  that  no  future  husband  could  control  the  property,  and  for 
her  children  after  her  death,  was  so  clearly  expressed  as  to  destroy 
any  inference  upon  which  could  be  based  the  idea  that  W.  W.  Wallace 
intended  to  retain  in  himself,  or  in  himself  and  wife  jointly,  any 
superior  right  of  dominion  over  the  property.  Hence,  they  could  not 
by  a  subsequent  agreement  between  themselves  disregard  the  trust 
which  had  been  created  at  their  instance,  and  acquire  any  greater 
estate  than  had  been  reserved  in  the  deed.  The  only  method  by 
which  the  remainder  to  the  children  of  Mrs.  Wallace  could  be  defeated 
was  by  the  exercise  of  the  power  of  appointment  given  her. 

Under  our  system  the  cestui  qui  trust  is  the  real  owner  of  the 
property,  and  the  trustee  merely  the  depository  of  the  legal  title. 
His  is  not  a  property  right,  but  a  legal  duty  founded  upon  a  personal 
confidence;  his  estate  is  not  that  which  can  be  enjoyed,  but  a  power 
that  may  be  exercised.  Having  assumed  the  relation  of  a  trustee, 
W.  W.  Wallace  would  be  held  to  a  strict  account  and  to  the  exercise 
of  the  utmost  fidelity  towards  those  for  whose  benefit  he  held  title. 
By  the  terms  of  his  will  devising  to  her  his  entire  estate,  he  con- 
veyed no  greater  interest  to  Mrs.  Wallace  than  he  himself  possessed. 

Having  reached  the  conclusion  that  the  court  erred  in  instructing 
a  verdict  for  appellees,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Chief  Justice  Willson  disqualified   and   not  sitting. 

Application  by  appellee  for  writ  of  error  dismissed  for  want  of 
jurisdiction. 

Aetna  Life  Insurance  Company  op  Hartford,  Connecticut,  t. 

Henry  Griffin. 

Decided  December  9,  1909. 

1. — Aooident  Insurance — Pleading. 

Petition  seeking  recovery  of  accident  insurance  for  total  loss  of  sight  held, 
as  against  a  general  demurrer,  sufficient  to  show  that  the  blindness  of  both 
eyes  was  caused  by  the  accidental  injury  to  one. 

3. — Same — Notice  of  Claim  for  Damages. 

Demurrer  to  a  petition  for  recovery  of  accident  insurance  because  not  show- 
ing that  plaintiff  gave  immediate  notice  of  his  claim  for  damages  as  required 
by  the  terms  of  the  policy,  was  properly  overruled.  (Rev.  Stats.,  art.  3379, 
as  amended  by  Act  of  1907,  p.  341.) 
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3.— Irrevocable  Loss  of  Sight 

A  finding  that  plaintiff  Buffered  irrevocable  loss  of  sight  in  consequence  of 
an  injury  was  supported  by  his  uncontradicted  testimony  that  he  had  become 
totally  blind  as  a  result  thereof  in  the  absence  of  any  evidence  to  show  that 
such  loss  was  not  irrevocable. 

4. — Same— Finding  of  Court. 

A  finding  by  the  court  that  plaintiff,  within  two  months  from  his  injury, 
"lost  the  sight  of  both  eyes,  and  is  now  and  has  been  since  such  date  totally 
blind,  and  is  irrevocably  blind  in  both  eyes,"  was  a  sufficient  finding  that  the 
loss  became  irrevocable  within  00  days  from  the  injury. 

5. — Injury  to  One  Eye— Resulting  Total  Blindness. 

Evidence  that  plaintiff  received  an  injury  to  one  eye  from  which  the  other, 
without  apparent  cause  except  sympathetic  inflammation,  became  also  affected, 
resulting  in  total  blindness,  was  sufficient  to  support  a  finding  that  the  loss 
of  sight  in  both  resulted  solely  from  the  injury. 

6. — Same— Findings  of  Fact. 

Findings  by  the  court  held  to  show  that  plaintiff  lost  the  sight  of  both  eyes 
"by  accidental  means  independently  of  all  other  causes,"  and  to  support  a 
recovery  upon  a  policy  of  insurance  against  such  loss. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  Hon.  H.  W.  Simpson. 

E.  P.  Price,  for  appellant,  cited:  United  Ben.  Soc.  v.  Shepherd, 
66  S.  W.,  577;  Texas  H.  M.  F.  Ins.  Co.  v.  Bowlin,  70  S.  W.,  797; 
Myers  v.  Maryland  Cas.  Co.,  101  S.  W.,  124;  Niblick  on  Ben.  Soc. 
&  Ac.  Ins.,  798,  717,  sec.  373;  Maryland  Cas.  Co.  v.  Glass,  29  Texas 
Civ.  App.,  159;  Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S.,  661; 
Edwards  v.  Chisholm,  6  S.  W.,  558. 

Gentry  &  Castle,  for  appellee. — The  clause  requiring  immediate 
written  notice  of  the  accident  and  injury  to  insured  is  void  and  can 
not  be  enforced  in  this  State.  Sayles  Statutes,  art.  3379;  Maryland 
Casualty  Co.  v.  Hudgins,  72  S.  W.,  1047;  Telegraph  Co.  v.  Lannon, 
119  S.  W.,  910. 

WILLSON,  Chief  Justice. — By  its  policy  dated  November  22, 
1907,  appellant  for  a  period  of  one  year  insured  appellee  in  the  sum 
of  $1500  against  the  irrevocable  loss  of  the  entire  sight  of  both  his 
eyes  resulting  within  ninety  days  from  injuries  which  might  be 
suffered  by  him  "through  external,  violent  and  accidental  means, 
.  .  .  independently  of  all  other  causes."  It  was  expressly  stipu- 
lated in  the  policy  that  it  did  not  cover  loss  of  sight  "resulting 
wholly  or  partly,  directly  or  indirectly,  from  .  .  .  disease  in  any 
form."  It  was  further  expressly  stipulated  in  the  policy  as  follows: 
"Immediate  notice  in  writing  of  any  accident  and  injury  on  account 
of  which  claim  is  to  be  made  shall  be  given  said  company  at  Hartford, 
Connecticut,  with  full  particulars  and  full  name  and  address  of  the 
insured;  and  unless  affirmative  proof  of  .  .  .  loss  of 
sight  .  .  .  and  that  the  same  was  the  proximate  result  of  ex- 
ternal, violent  and  accidental  means  is  so  furnished  within  five 
months     .     .     .     from  the  happening  of  such  accident     .     .     •     the 
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company  shall  be  released  from  all  liability  for  the  payment  of  any 
claim  based  thereon."  July  29,  1908,  appellee  was  assisting  m  un- 
loading steel  rails  from  a  car  in  the  yards  of  the  St.  Louis  South- 
western Eailway  Company  of  Texas,  in  Tyler,  when  a  particle  of 
steel  from  one  of  the  rait  flew  up  and  struck  him  in  his  right  eye, 
thereby  injuring  it.  Claiming  that  as  a  result  thereof  he  had,  about 
the  last  of  August,  1908,  irrevocably  lost  the  entire  sight  of  both 
his  eyes,  he  brought  his  suit  against  appellant  and  recovered  the 
judgment  for  $1500,  from  which  this  appeal  is  prosecuted. 

(After  stating  the  case  as  above.) — The  trial  court  did  not  err  in 
overruling  appellant's  general  demurrer  to  appellee's  petition  on  the 
ground  that  it  did  not  appear  from  the  allegations  therein  that  he 
had  lost  the  entire  sight  of  both  his  eyes  through  external,  violent 
and  accidental  means  alone  and  independently  of  all  other  causes. 
The  allegations  were  that  in  unloading  the  rails  "a  piece  of  iron  or 
other  hard  substance  was  caused  to  fly  and  strike  this  plaintiff  in 
his  right  eye;  that  by  reason  of  such  accident  and  injury  this  plain- 
tiff has  lost  the  entire  sight  of  both  eyes;  that  said  accident  and  in- 
jury to  plaintiffs  right  eye  occurred  on  the  29th  day  of  July,  1908; 
that  immediately  after  said  injury  his  right  eye  became  inflamed 
and  sore  and  continued  in  said  condition  for  about  two  weeks/  at 
which  time  said  inflamation  and  soreness  was  communicated  from 
plaintiff's  right  eye  to  his  left  eye,  from  which  time  both  eyes  con- 
tinued sore  and  inflamed  until  about  the  last  of  August,  1908,  at 
which  time  and  from  said  causes  he  entirely  and  irrevocably  lost  the 
sight  of  both  eyes."  We  can  not  agree  with  appellant  that  the  allega- 
tions quoted  should  be  construed  as  relating  "only  to  the  means  by 
which  appellee's  right  eye  was  injured."  We  think  they  should  be 
construed  as  relating  as  well  to  the  means  by  which  his  left  eye 
was  injured  and  its  sight  destroyed.  The  effect  of  the  averments 
was  to  charge  an  accidental  injury  to  the  right  eye  resulting  prox- 
imately in  an  injury  to  the  left  eye  and  destroying  the  sight  of  both. 
As  against  a  general  demurrer  the  allegations  were  sufficient.  Trav- 
elers' Ins.  Co.  v.  Hunter,  30  Texas  Civ.  App.,  489,  70  S.  W.,  798. 

Nor  did  the  trial  court  err  in  overuling  appellant's  special  excep- 
tion to  said  petition  on  the  ground  that  it  did  not  "set  out  and  allege 
that  plaintiff  gave  to  the  defendant  insurance  company  such  immediate 
written  notice  of  the  injury  complained  of  as  is  required  under  and 
by  the  terms  of  the  policy  of  insurance  sued  on  herein."  Appellant 
assumes  that  a  failure  to  give  such  notice,  by  the  terms  of  the  policy 
operated  to  release  it  from  liability.  We  have  not  been  able  to  find 
such  a  stipulation  in  the  policy.  But  such  a  stipulation,  if  in  the 
policy,  would  be  void,  because  inhibited  by  art.  3379,  Sayles*  Stat- 
utes, as  amended  in  1907  (see  General  Laws,  p.  241),  declaring  that 
"no  stipulation  in  any  contract  requiring  notice  to  be  given  of  any 
claim  for  damages  as  a  condition  precedent  to  the  right  to  sue  thereon 
shall  ever  be  valid  unless  such  stipulation  is  reasonable,  and  any  such 
stipulation  fixing  the  time  within  which  such  notice  shall  be  given 
at  a  less  period  than  ninety  days  shall  be  void,"  etc.;  and  further 
declaring  that  "in  any  suit  brought  under  this     .     .     .     article  it 
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shall  be  presumed  that  notice  has  been  given,  unless  the  want  of 
such  notice  is  especially  pleaded  under  oath."  In  Maryland  Casualty 
Co.  v.  Hudgins,  72  S.  W.,  1047,  the  statute  was  held  to  be  applicable 
in  a  case  like  this  one.  On  writ  of  error  to  the  Supreme  Court  the 
judgment  in  the  case  cited  was  reversed,  but  on  another  ground  and 
without  reference  to  the  ruling  of  the  Court  of  Civil  Appeals  in 
construing  the  statute  referred  to.  See  Maryland  Casualty  Co.  v. 
Hudgins,  97  Texas,  124,  76  S.  W.,  745. 

The  trial  was  before  the  court  without  a  jury.  By  its  third  and 
eighth  assignments  appellant  complains  that  the  finding  of  the  court 
that  appellee  was  irrevocably  blind  was  without  evidence  to  support 
it,  and  by  its  tenth  assignment,  grouped  with  the  third  and  eighth, 
it  complains  that  the  court's  conclusion  of  law  that  appellee  was 
entitled  to  recover  as  prayed  for,  was  in  face  of  his  failure  to  find 
that  appellee's  loss  of  sight  became  irrevocable  within  ninety  days 
after  he  suffered  the  injury  to  his  right  eye.  As  to  the  first  com- 
plaint it  is  sufficient  to  say  that  appellee  testified  that  in  August, 
1908,  he  had  lost  entirely  the  sight  of  both  his  eyes,  and  that  at  the 
time  of  the  trial  in  March,  1909,  he  could  not  see  at  all  with  either 
of  his  eyes  and  to  add  that  the  record  is  wholly  without  any  evidence 
tending  in  the  least  to  contradict  him,  or  to  snow  that  his  sight  was 
not  irrevocably  lost.  As  to  the  other  complaint,  we  state  that  the 
court  specifically  found,  as  is  shown  by  the  record  before  us,  that 
appellee  was  injured  as  alleged  in  his  right  eye  on  July  29,  1908, 
and  as  a  consequence  of  such  injury  that  "about  September  1,  1908, 
he  lost  the  sight  of  both  eyes,  and  is  now  and  has  been  since  said 
date  totally  blind,  and  is  irrevocably  blind  in  both  eyes." 

By  its  fifth  and  ninth  assignments  appellant  complains  of  the  find- 
ing of  the  court  that  appellee  lost  the  sight  of  both  his  eyes  as  the 
result  alone  of  the  injury  to  his  right  eye  and  not  as  a  result  of 
any  kind  of  disease.  The  contention  is  that  "no  evidence  was  offered 
and  introduced  at  the  trial"  to  show  that  appellee's  "loss  of  sight 
of  both  eyes  resulted  alone  from  the  injury  received  by  plaintiff  in 
his  right  eye."  Appellee  testified,  and  his  testimony  was  corroborated 
by  other  evidence  in  the  record,  that  the  injury  to  his  right  eye  was 
caused  by  the  piece  of  steel  as  stated;  that  his  said  eye  at  once  after 
the  injury  because  inflamed,  and  that  in  about  two  weeks  his  left 
eye,  without  any  cause  therefor  other  than  the  condition  of  his  right 
eye,  became  affected.  Dr.  Ferrell,  testifying  as  an  expert,  stated  that 
it  often  happened  that  when  one  eye  is  injured  the  other  through 
sympathy  will  be  affected,  and  appellant's  witness,  Dr.  Baldwin,  tes- 
tified that  one  eye  might  through  sympathy  become  involved  after 
the  other  was  injured.  Obviously,  we  think  it  must  be  said,  in  view 
of  the  testimony  referred  to,  the  contention  made  that  there  was  no 
evidence  offered  to  show  that  appellee  lost  the  sight  of  both  his  eyes 
as  the  result  of  the  accidental  injury  as  charged  to  one  of  them, 
should  not  be  sustained.  The  assignments  specified  therefore  are 
overruled. 

The  remaining  assignment  attacks  the  court's  conclusion  of  law 
that  appellee  should  recover  of  appellant  the  sum  sued  for,  on  the 
ground  that  the  court  did  not  find  as  a  fact  that  appellee  had  ir- 
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revocably  lost  the  sight  of  both  his  eyes  "by  accidental  means  inde- 
pendently of  all  other  causes."  But  the  court,  as  is  shown  by  the 
record,  did  so  find  as  a  fact.  We  quote  from  his  findings:  "While 
plaintiff  was  unloading  steel  rails  .  .  .  some  particle  flew  up  and 
struck  plaintiff  in  the  right  eye;  that  said  eye  became  inflamed  at 
once,  and  the  left  eye  became  affected  from  the  inflammation  in  the 
right  eye;  .  .  .  and  about  September  1,  1908,  he  lost  the  sight 
of  both  eyes,  and  is  now  and  has  been  since  said  date  totally  blind, 
and  is  irrevocably  blind  in  both  eyes;  that  a  scar  is  visible  on  the 
ball  of  plaintiff's  right  eye;  that  said  loss  of  sight  resulted  alone 
from  the  injury  received  in  his  right  eye  and  not  from  disease  of 
any  kind." 
The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  J.  A.  Jones. 

Decided  December  9,  1900. 

1. — Master  and  Servant — Negligence — Fellow  Servant. 

The  servant  may  recover  for  injury  by  the  master's  negligence  although 
negligence  of  a  fellow  servant  also  contributed  to  cause  it. 

2. — Same— Charge. 

Where  recovery  was  sought  for  negligence  of  plaintiff's  foreman  in  selecting 
an  imperfect  implement  and  directing  its  use  in  a  dangerous  way  by  plaintiff's 
fellow  servant,  a  charge  authorizing  recovery  if  the  manner  of  its  use  ( in  striking 
a  shaft  to  loosen  it  from  a  pulley  which  plaintiff  was  holding  for  the  purpose) 
was  negligent,  would  be  naturally  taken  as  referring  to  the  negligence  of  the 
fellow  servant  in  its  use.  Such  charge  was  erroneous  because  it  allowed  recovery 
for  mere  negligence  of  the  fellow  servant. 

3. — Assumed  Bisk — Inspection  of  Implements. 

The  servant  was  under  no  obligation  to  make  critical  inspection  of  an 
implement  furnished  by  his  foreman  for  a  specific  use,  and  did  not  assume  the 
risk  of  injury  from  defects  therein  not  obvious,  though  he  may  have  seen  that 
the  foreman  made  no  inspection  of  it  at  the  time  he  selected  it. 

4. — Dangerous  Work — Direction  of  Foreman. 

When  the  manner  of  doing  work  directed  by  the  foreman  was  not  so 
obviously  dangerous  that  a  person  of  ordinary  care  would  have  refused  to 
obey  his  order,  the  servant  does  not  assume  the  risk  incident  to  the  manner  of 
doing  it  by  complying  with  the  direction  to  so  perform  it. 

5. — Eelease  of  Damages — Consideration — Re-employment. 

A  release  of  damages  by  an  injured  employe  on  condition  of  re-employment 
for  no  definite  time  and  subject  to  immediate  discharge,  there  being  no  other 
consideration  for  the  release,  was  without  legal  consideration,  and  the  court 
should  so  instruct,  though  the  employment  was  continued  and  wages  paid  for  a 
period  of  ten  months  thereafter. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

Plaintiff,  who  had  received  a  personal  injury  in  defendant's  service, 
executed  a  release  of  damages  therefrom,  in  consideration  of  re-employ- 
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ment  by  defendant  for  no  definite  time.  Having  continued  in  plain- 
tiffs service  some  ten  months  and  received  in  wages  over  $600,  he  was 
discharged,  and  afterwards  brought  suit. 

F.  H.  Prendergast  (W.  L.  Hall,  of  counsel),  for  appellant. — The 
scantling  was  not  furnished  by  defendant  for  the  use  to  which  it  was 
put,  and  plaintiff,  seeing  the  foreman  select  it  therefor  without  in- 
spection, assumed  the  risk.  Armour  v.  Dumas,  43  Texas  Civ.  App., 
37;  Armour  v.  Hahn,  111  TT.  S.,  313;  Durst  v.  Carnegie  Steel  Co., 
173  Pa.  St.,  162 ;  Butler  v.  Townsend,  126  N.  Y.,  105 ;  2  Labatt,  Mas- 
ter and  Servant,  sees.  587,  588,  612a. 

The  release  was  not  without  consideration.  East  Line  &  R.  R.  Rd. 
Co.  v.  Scott,  72  Texas,  76. 

S.  P.  Jones,  for  appellee. — Plaintiff  was  justified  in  obeying  the 
orders  of  the  foreman  and  did  not  assume  the  risk.  Howard  Oil  Co. 
v.  Farmer,  56  Texas,  301;  Thompson  on  Negligence,  sec.  4664; 
Thompson  on  Negligence,  sec.  5383;  Railway  Company  v.  Egland, 
163  U.  S.,  93 ;  Retting  v.  Fifth  Avenue  Trans.  Co.,  26  N.  Y.  Supp., 
896;  Duerst  v.  St.  Louis  Stamping  Co.  (Mo.),  63  S.  W.,  830;  Haw- 
kins v.  Johnson,  105  Ind.,  29;  Shearman  &  Redfield  on  Negligence 
(5th  ed.),  sees.  186,  891-892. 

The  undisputed  evidence  showed  that  there  was  no  consideration 
paid  for  the  release,  and  therefore  same  was  absolutely  void.  Rapid 
Transit  Co.  v.  Smith,  86  S.  W.,  322 ;  Gulf,  C.  &  S.  F.  Ry.  Co,  v.  Min- 
ter,  38  Texas  Civ.  App.,  8. 

LEVY,  Associate  Justice. — Appellee,  who  was  employed  and  was 
working  for  appellant  as  a  "car-knocker/'  was  ordered  to  report  to 
and  join  and  constitute  a  squad  of  men  composed  of  Woolridge  and 
two  others,  under  their  foreman,  Burnett,  for  the  purpose  of  rearrang- 
ing and  installing  machinery  in  the  new  shops  of  appellant.  Appellee 
and  Woolridge  were  directed  by  the  foreman,  Burnett,  to  remove  a 
piece  of  shafting  about  six  or  eight  feet  long  and  two  inches  in  diam- 
eter from  a  pulley  about  twenty  inches  in  diameter.  The  pulley  and 
shafting  were  lying  on  the  floor  of  the  shop.  Appellee  alleges  that 
the  foreman,  in  directing  the  removal  of  the  pulley  by  himself  and 
Woolridge,  specially  directed  that  Woolridge  take  a  large  piece  of 
scantling  (pointing  it  out  to  him)  and  drive  the  shafting  from  the 
pulley  by  butting  or  striking  it  with  the  end  of  the  scantling;  and 
specially  directed  the  appellee  to  hold  the  pulley  while  Woolridge 
drove  or  butted  the  shafting  with  the  scantling;  and  while  appellee 
-  and  Woolridge  were  engaged  in  said  work,  under  the  direction  and 
supervision  of  the  foreman,  and  in  the  manner  in  which  the  foreman 
had  directed  them  to  handle  or  remove  the  same,  and  with  the  scani>- 
ling  that  the  foreman  had  directed  them  to  use  in  removing  the  same, 
the  scantling  split  at  the  end  and  thereby  glanced  from  the  end  of  the 
shafting  and  struck  and  injured  appellee's  hand.  The  negligence  is 
alleged  to  have  consisted  in  the  fact  that  the  particular  piece  of  tim- 
ber that  was  being  used  in  striking  or  butting  the  shafting  was  de- 
fective and  unsafe  for  the  purpose  for  which  it  was  being  used,  and 
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in  the  manner  of  removing  the  pulley — that  is,  by  striking  or  butting 
it  with  the  timber  while  the  appellee  was  required  to  hold  it. 

By  a  special  charge  given  by  the  court  at  the  instance  of  appellee, 
complained  of  in  the  ninth  assignment,  but  which  we  overrule,  the 
jury  were  authorized  to  find  for  appellee  if  the  negligence  of  appel- 
lant, together  with  the  negligence  of  Woolridge,  a  fellow  servant  with 
appellee,  produced  the  injury.  International  &  G.  N.  Ry.  Co.  v. 
Zapp,  49  S.  W.,  673;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  20  Texas 
Civ.  App.,  649,  49  S.  W.,  116;  International  &  G.  N.  Ry.  Co.  v. 
Bonatz,  48  S.  W.,  767 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Kizziah,  86  Texas, 
81,  23  S.  W.,  578.  By  the  first  assignment  it  is  contended  that  the 
portion  of  the  court's  main  charge,  in  authorizing  a  recovery  for  ap- 
pellee, "or  if  the  manner  in  which  the  striking  of  said  shafting  was 
done,  was  negligent,"  was  error,  because  as  reasonably  construed  by  the 
jury  it  authorized  a  recovery  for  appellee  for  the  sole  and  exclusive 
negligence  of  Woolridge  himself,  a  fellow  servant.  Construing  the 
charge  as  a  whole,  we  think  the  phrase  complained  of  is  reasonably 
subject  to  the  construction,  and  would  be  properly  so  construed  by  a 
jury,  that  appellee  could  recover  if  Woolridge  himself  did  not  use 
the  piece  of  timber  properly  in  butting  or  striking  the  shafting.  That 
this  construction  would  reasonably  be  given  the  phrase  by  a  jury  is 
apparent  when  the  previous  portion  of  the  paragraph  is  read  in  its 
proper  connection  with  the  phrase  complained  of,  if  "said  foreman  di- 
rected and  commanded  another  employe  of  defendant  to  strike  an  iron 
or  steel  shaft  on  which  the  pulley  was  and  from  which  they  were  try- 
ing to  remove  the  same,  and  that  said  foreman  directed  said  employe 
to  strike  said  shaft  with  a  scantling  or  piece  of  wooden  timber,  and 
that  said  employe  struck  said  shafting  with  same,  .  .  .  and  you 
further  believe  that  said  piece  of  wood  was  defective,  or  that  the  man- 
ner in  which  the  striking  of  said  shafting  was  done  was  negligent," 
etc.  The  word  "manner,"  as  used  in  the  charge,  we  think,  would  be 
reasonably  referred  to  the  way  the  actual  lick,  or  hit,  or  butting  was 
done  by  Woolridge,  and  not,  as  appellee  contends,  to  the  method 
adopted  by  the  foreman  of  effecting  the  removal  of  the  pulley.  If  it 
should  be  said,  and  we  think  so,  that  the  jury,  considered  from  their 
standpoint,  would  reasonably  and  properly  have  construed  and  con- 
cluded from  the  instruction  that  appellee  was  entitled  to  recover  for 
the  particular  unskillful  or  improper  way  in  which  Woolridge  himself 
struck  the  shafting,  then  it  must  be  held,  we  think,  that  the  charge 
was  affirmatively  erroneous  in  the  case,  as  allowing  a  recovery  for  the 
sole  act  of  a  fellow  servant.  Considering  the  special  charge  in  the 
ninth  assignment  with  the  main  charge  here  complained  of,  the  jury 
could  properly  and  would  have  understood  that  the  court  meant  by 
the  two  instructions  taken  together  that  the  appellant  was  liable  to 
appellee  either  for  the  sole  negligence  of  Woolridge  himself  in  the  use 
of  the  timber  in  striking  the  shafting,  or  for  the  negligence  of  appel- 
lant's foreman  in  providing  a  defective  instrumentality  for  such  use 
concurring  with  the  negligence  of  Woolridge  himself.  "A  charge  must 
be  viewed  from  the  standpoint  of  a  jury,  and  considered  with  refer- 
ence to  the  probable  effect  of  the  charge  as  a  whole,  upon  the  minds 
of  a  jury  desirous  of  obeying  the  instructions  of  a  court."     Western 
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TJ.  Tel.  Co.  v.  Motley,  87  Texas,  38,  27  S.  W.,  52.  It  is  a  settled  rule 
in  this  State  that  a  charge  upon  an  issue  not  plead,  and  for  which 
there  could  not  legally  be  a  recovery,  is  cause  for  reversal.  The  er- 
roneous charge  is  presumed  to  be  injurious.  Taylor,  B.  &  H.  Ry.  Co. 
v.  Warner,  88  Texas,  648,  32  S.  W.,  868 ;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Johnson,  91  Texas,  574,  44  S.  W.,  1067. 

If  the  main  charge  allowed  a  recovery  for  the  negligence  of  Wool- 
ridge  himself,  a  fellow  servant,  then  to  have  given  the  special  charge 
asked  by  appellant,  for  the  refusal  to  give  which  error  is  assigned  in 
the  fourth  assignment,  telling  the  jury  that  appellee  could  not  recover 
for  the  sole  negligence  of  Woolridge  himself  would  have  been  contra- 
dictory of  the  main  charge  and  irreconcilable  by  the  jury. 

We  have  carefully  considered  all  the  other  assignments,  and  are  of 
the  opinion  that  they  should  be  overruled.  We  do  not  construe  appel- 
lant's answer  as  defending  on  the  ground  of  assumed  risk.  It  could 
not  be  held,  we  think,  that  assumed  risk  appeared,  as  a  matter  of  law, 
from  the  testimony  offered  by  appellee;  and  the  court  in  its  ruling 
in  this  respect  did  not  err.  Appellee  was  under  no  legal  obligation  to 
make  a  previous  critical  examination  of  the  piece  of  wood  directed  to 
be  used  in  butting  or  striking  the  shafting;  and  though  he  might  have 
seen  that  appellant's  foreman  did  not  make  a  critical  examination  of 
the  same  to  see  that  it  was  reasonably  safe  for  use,  the  appellant 
would  not  be  relieved  of  liability  in  this  case  arising  from  such  failure 
of  the  foreman,  nor  would  appellee,  as  a  matter  of  law,  be  held  to 
have  assumed  the  risk  of  its  use  by  reason  alone  of  the  foreman's  fail- 
ure to  inspect,  unless  it  appears,  which  it  does  not  in  the  record,  that 
the  defect  in  the  piece  of  wood  was  known  to  appellee  at  the  time,  or 
was  so  open  and  obvious  as  he  ordinarily  could  see  and  know  it  was 
unsafe  or  defective.  A  servant  does  not  assume  the  risk  arising  from 
the  master's  negligence  in  failing  to  discharge  the  duty  it  owes  him, 
but  only  the  risks  of  which  he  actuallv  knew  at  the  time  or  of  which 
he  would  learn  by  the  exercise  of  the  ordinary  care  which  a  reasonably 
prudent  person  would  use  in  the  same  circumstances.  Bonnet  v.  Gal- 
veston, H.  &  S.  A.  Rv.  Co.,  89  Texas,  72,  33  S.  W.,  334;  Drake  v. 
San  Antonio  &  A.  V.  Ry.  Co.,  99  Texas,  240,  89  S.  W.,  407.  It 
could  not  be  said,  we  think,  as  a  matter  of  law,  that  the  particular 
method  directed  to  be  used  by  the  foreman,  in  butting  the  shafting 
with  a  piece  of  wood  while  appellee  held  the  pulley,  was  so  obviously 
dangerous  and  hazardous  as  to  charge  appellee  with  knowledge,  actual 
or  constructive,  of  the  danger  of  the  method;  nor  could  we  say  that 
the  evidence  of  appellee  established,  as  a  matter  of  law,  that  appellee 
was  informed  or  knew  and  appreciated  the  danger  of  the  method,  if 
the  method  was  dangerous. 

In  the  evidence  in  the  record  the  court  did  not  err  in  peremptorily 
instructing  the  jury  that  the  releases  in  evidence  were  without  consid- 
eration. 

For  the  error  indicated  the  judgment  was  ordered  reversed  and  re- 
manded. 

Reversed  and  remanded. 
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Adoue  &  Lobit  v.  Town  of  LaPobte. 

Decided  December  10,  1910. 

1. — Vendor's  Lien — Foreclosure — Innocent  Purchaser. 

A  judgment  foreclosing  a  vendor's  lien  at  the  suit  of  an  innocent  purchaser 
of  the  notes,  would  be  conclusive  upon  the  rights  of  a  municipal  corporation, 
although  not  a  party  to  such  suit,  claiming  part  of  the  land  under  a  verbal 
dedication  by  the  original  vendor  and  vendee,  of  which  dedication  the  plaintiff 
in  the  foreclosure  suit  had  no  notice  either  actual  or  constructive  although  he 
had  used  all  proper  diligence  to  discover  persons  asserting  rights  in  the 
property  and  to  make  such  parties  defendants  to  the  foreclosure  suit. 

2. — Dedication — Record  of  Map— Insufficient  Evidence. 

The  record  of  a  map  of  an  annex  to  a  town,  when  the  map  fails  to  show 
for  what  purpose  a  certain  vacant  plot  of  ground  appearing  on  the  map  was 
intended,  would  not  in  and  of  itself  amount  to  a  dedication  of  such  lot  to  public 
use  as  a  park;  and  hence  a  mere  reference  to  such  map  in  deeds  and  releases 
by  the  owners  of  the  annex  would  not  amount  to  a  dedication  of  said  plot  or 
space  as  a  public  park. 

3. — Same — Ratification. 

One  can  not  be  held  to  have  ratified  a  dedication  of  ground  to  public  use 
when  he  had  no  notice  actual  or  constructive  of  such  dedication. 

4. — Same — Evidence — Estoppel. 

Before  the  property  of  a  citizen  can  be  taken  for  public  use  without 
compensation  upon  a  claim  of  gift  or  dedication,  the  facts  relied  upon  to  prove 
such  dedication  must  be  at  least  of  such  prima  facie  character  as  would  reason- 
ably induce  the  public  or  some  member  thereof  to  believe  that  such  dedication 
had  been  made;  and  before  any  estoppel  could  arise  by  reason  of  such  prima 
facie  dedication,  it  must  be  shown  that  the  public  or  some  member  thereof  acted 
upon  such  prima  facie  dedication  in  such  a  way  as  to  render  it  inequitable  and 
unjust  for  the  owner  to  deny  the  dedication. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  bis- 
fore  Hon.  Norman  G.  Kittrell. 

Presley  K.  Ewing  and  Ewing  &  Ring,  for  appellants. — Adoue  & 
Lobit  having  acquired  the  purchase  notes  in  question  as  innocent  pur- 
chasers, and  subsequently  the  superior  title,  and  having  foreclosed  in 
the  exercise  of  reasonable  diligence  without  knowledge  or  notice  of  the 
parol  dedication  as  found  by  the  court,  that  dedication  could  not  be 
enforced  against  them  under  the  title  they  acquired  by  the  foreclosure 
proceedings.  Pierce  v.  Moreman,  84  Texas,  600,  and  cases  cited ;  Marx 
v.  Dreyfus,  26  S.  W.,  232,  853;  Bogers  v.  Houston,  94  Texas,  403; 
Schuchman  v.  Borough  of  Homestead  (Pa.),  2  Atl.,  407,  409;  9  Am. 
&  Eng.  Ency.  Law,  2d  ed.,  p.  36,  and  note,  and  pp.  58,  60. 

That  there  can  not  be  ratification  without  full  knowledge  of  the 
facts,  see  Halbert  v.  DeBode,  15  Texas  Civ.  App.,  616,  630;  see  also 
Ramthun  v.  Halfman,  58  Texas,  551;  9  Am.  &  Eng.  Ency.  Law,  2d 
ed.,  56. 

That  there  can  not  be  estoppel  by  adoption  of  maps  and  plats  to 
assert  the  absence  of  what  does  not  appear  upon  the  maps  or  plats, 
and  of  which  the  party  had  no  knowledge  or  notice,  see  Turner  v. 
Furgeson,  58  Texas,  6,  and  9  Am.  &  Eng.  Ency.  Law,  2d  ed.,  56,  and. 
cases  cited. 
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That  Adoue  &  Lobit,  having  acquired  and  foreclosed  upon  the  re- 
served legal  title,  were  entitled  to  prevail  in  this  contest  of  title,  un- 
less the  defendants  affirmatively  showed  their  right  to  equitable  relief, 
see  Pierce  v.  Moreman,  84  Texas,  596,  and  cases  cited;  Stone  Land  & 
C.  Co.  v.  Boon,  73  Texas,  548;  Moore  v.  Giesecke,  76  Texas,  543. 

P.  H.  Briant,  A.  R.  Masterson,  H.  N.  Atkinson  and  H.  Masterson, 
for  appellee. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellee,  a  municipal  corporation  within  the 
county  of  Harris,  against  B.  Adoue  and  Joseph  Lobit,  composing  the 
firm  of  Adoue  &  Lobit,  to  recover  the  title  and  possession  of  a  tract 
of  about  13  acres  of  land  situated  within  the  corporate  limits  of  ap- 
pellee town.  The  land  in  controversy  is  a  part  of  a  tract  of  1,600 
acres  in  the  Johnson  Hunter  survey  in  Harris  County.  This  1,600- 
acre  tract  was  owned  by  John  A.  and  Nancy  J.  Caplen  on  March  10, 
1892.  On  that  date  the  Caplens  conveyed  all  of  said  tract  to  A.  M. 
York  for  a  consideration  of  $21,775.  Of  this  consideration  $2,518 
was  paid  in  cash,  and  for  the  remainder  York  executed  his  several 
notes  in  varying  amounts  and  payable  in  from  one  to  six  years  re- 
spectively. To  secure  the  payment  of  these  notes  a  vendor's  lien  was 
expressly  reserved  in  the  deed  executed  by  the  Caplens  to  said  York. 
All  of  these  notes  were  assigned  and  transferred  by  the  Caplens  to  ap- 
pellants before  their  maturity  to  secure  loans  made  Caplen  by  appel- 
lants. Upon  the  maturity  of  these  loans  the  transfer  of  the  vendor's 
lien  notes  above  mentioned  was  made  absolute  by  the  Caplens,  and  they 
executed  and  delivered  to  appellants  a  conveyance  of  the  title  in  the 
land  held  by  them  under  the  vendor's  lien  reservation  in  their  deed  to 
York.  This  conveyance  was  made  in  1897.  Thereafter,  appellants 
brought  suit  to  foreclose  their  vendor's  lien  against  York  and  all  of 
his  record  vendees  and  all  persons  in  possession  of  any  part  of  the 
1,600  acres  of  land  except  those  who  had  made  settlement  with  appel- 
lants and  obtained  releases  for  the  land  held  by  them.  Appellee  was 
not  a  party  to  this  suit.  Judgment  was  rendered  for  plaintiffs  in  said 
suit,  and  at  a  foreclosure  sale  regularly  held  under  said  judgment  ap- 
pellants became  the  purchasers  of  all  of  the  land  sold,  including  the 
tract  in  controversy  in  this  suit. 

Appellee  claims  the  land  under  an  alleged  dedication  thereof  for  the 
purpose  of  a  public  park  by  Caplen  and  his  immediate  and  remote 
vendees,  which  dedication  was  accepted  by  appellee  town.  It  is  also 
claimed  by  appellee  that  this  dedication  was  ratified  by  appellants,  and 
that  appellants  by  their  acts,  after  they  acquired  the  superior  title  to 
the  land,  re-dedicated  the  property  in  controversy  to  the  public  use 
before  stated. 

The  cause  was  tried  in  the  court  below  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  appellee  for  the  title  and  possession  of 
the  property,  with  allowance  to  appellants  of  the  value  of  their  im- 
provements as  provided  by  articles  4814  and  4815  of  the  Revised  Stat- 
utes. 
The  trial  judge  filed  conclusions  of  fact  and  law.     After  finding 
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that  Caplen  and  his  vendee  York  and  the  vendees  of  York,  after  the 
sale  to  York  by  Caplen  and  prior  to  the  foreclosure  by  appellants,  "by 
their  respective  acts  and  declarations  and  their  courses  of  conduct, 
made  parol  dedication  to  the  public  as  far  as  they  could  of  the  land 
in  controversy  for  the  purpose  of  a  park,  and  that  the  public  prior  to 
said  foreclosure  recognized  and  accepted  such  dedication,"  further  finds 
that  appellants  "knew  nothing  of  the  dedication,  as  a  matter  of  fact, 
until  at  or  about  the  commencement  of  this  suit,  and  I  further  find 
from  examination  of  the  decree  in  the  foreclosure  suit  that  a  very  large 
number  of  parties  were  made  defendants,  and  from  all  the  proceed- 
ings had  in  that  case  as  revealed  by  the  abstract  of  title,  copies  of 
the  decree  and  other  evidence,  I  conclude  that  counsel  for  Adoue  & 
Lobit  used  all  reasonable  diligence  to  obtain  an  effectual  foreclosure 
so  far  as  an  examination  of  the  records  in  order  to  ascertain  what  par- 
ties were  proper  and  necessary  to  that  end.  Having  found  that  nei- 
ther Adoue  &  Lobit  nor  their  counsel  had  any  knowledge,  as  a  matter 
of  fact,  of  any  dedication  of  the  property,  I  conclude  that  the  fact 
that  their  counsel  made  no  inquiry  as  to  whether  there  had  been  such 
dedication  does  not,  under  the  facts  and  evidence,  militate  against  or 
weaken  the  conclusion  above  found  as  to  the  exercise  of  reasonable  dili- 
gence. 

"I  find  that  neither  Adoue  nor  Lobit  personally  ever  made  any  ex- 
amination of  the  records  of  Harris  County  to  see  anything  about  the 
property  or  what  parties  were  necessary,  and  that  everything  was  en- 
trusted to  their  counsel. 

"The  defendants,  Adoue  &  Lobit,  shortly  after  said  foreclosure  and 
their  purchase  thereunder,  through  their  tenants  and  agents,  went  into 
the  exclusive  possession  of  the  land  in  controversy,  and  ever  since  then, 
flown  to  the  commencement  of  this  suit,  have  been  in  the  peaceable 
and  adverse  possession  of  the  same,  using  and  enjoying  it,  holding  the 
same  under  a  duly  registered  deed,  to  wit,  said  sheriff's  deed,  paying 
all  taxes  accruing  thereon,  including  taxes  to  the  Town  of  La  Porte, 
which  it  has  accepted  and  appropriated  through  its  officers,  without 
objection. 

"After  said  foreclosure  and  the  purchase  thereunder  by  defendants, 
until  about  the  time  of  this  suit,  the  adverse  use  and  possession  of  the 
premises  by  defendants  as  absolutely  theirs  was  acquiesced  in  without 
objection  or  complaint  by  the  public  or  its  organized  representatives, 
the  Town  of  LaPorte,  said  municipality  meantime,  as  before  stated, 
receiving  and  appropriating  from  defendants  taxes  on  such  land." 

None  of  these  conclusions  of  fact  are  attacked  by  appellee,  and  it  is 
not  contended  that  upon  these  facts  appellee  would  be  entitled  to  re- 
cover the  land  from  appellants.  Having  purchased  the  notes  or  taken 
them  as  collateral  security  in  due  course  of  trade  and  for  a  valuable 
consideration  before  maturity  and  without  actual  or  constructive  no- 
tice of  the  dedication  by  Caplen  and  York,  appellants  would  be  pro- 
tected as  innocent  purchasers  in  the  right  to  subject  all  of  the  prop- 
erty covered  by  the  vendor's  lien  retained  to  secure  said  notes,  to  the 
payment  of  said  notes,  and  having  in  the  foreclosure  proceedings  in- 
stituted by  them  used  proper  diligence  to  ascertain  the  claims  of  all 
persons  asserting  rights  in  the  property  and  to  make  all  such  persons 
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parties  to  the  foreclosure  suit,  appellee's  right  of  redemption  was  fore- 
closed by  the  judgment  in  said  suit.  (Liddell  v.  Crain,  53  Texas, 
555;  Kauffman  &  Runge  v.  Robey,  60  Texas,  308;  Marx  v.  Dreyfus, 
26  S.  W.,  232 ;  Baldwin  v.  Boot,  90  Texas,  552 ;  Rogers  v.  Houston,  94 
Texas,  403.) 

As  before  stated,  appellee  does  not  contend  that  appellants  would  be 
bound  by  the  parol  dedication  found  by  the  court  to  have  been  made 
by  Caplen  and  York,  of  which  appellants  had  no  notice  at  the  time 
they  purchased  the  notes  or  at  the  time  of  the  foreclosure  and  their 
purchase  of  the  land  under  judgment  of  foreclosure,  but  it  is  insisted 
that  the  judgment  should  be  sustained  upon  the  conclusion  of  law  of 
the  trial  court  that  appellants  "by  their  deeds  and  releases  and  refer- 
ence to  the  maps  and  plats  of  the  property,  ratified  the  dedication, 
and  that  under  all  the  circumstances  they  are  estopped  to  deny  it; 
that  the  title  to  the  property  for  the  purpose  of  a  park  is  vested  in 
the  corporation  of  the  Town  of  LaPorte,  subject  to  allowance  for  im- 
provements as  prescribed  by  the  statutes/'  This  conclusion  is  assailed 
by  appellants  upon  the  ground  that  it  is  not  supported  by  the  facts 
found  by  the  trial  court  and  established  by  the  evidence.  The  fact 
conclusion  upon  which  this  conclusion  of  law  is  based  is  as  follows: 

"I  further  find  that  Adoue  &  Lobit  executed  certain  deeds  and  re- 
leases describing  the  property  so  released  and  conveyed  according  to 
the  maps  and  plots  of  the  Town  of  LaPorte,  which  disclose  and  evi- 
dence the  existence  of  Beach  Park  and  its  recognition  by  Adoue  &  Lo- 
bit. The  maps  and  plots  in  evidence  show  Beach  Park  to  be  an  annex 
or  addition  to  the  Town  of  LaPorte,  and  to  comprise  the  land  in  con- 
troversy, besides  other  land,  which  annex  or  addition  is  platted  and 
laid  out  and  marked  as  shown  by  copy  of  map  hereto  attached,  marked 
'Exhibit  A/  being  the  aforesaid  map  recorded  in  volume  83,  pp.  596- 
597,  of  the  deed  records  of  Harris  County." 

The  map  referred  to  in  this  finding  purports  to  be  a  map  of  an 
annex  or  addition  to  the  Town  of  LaPorte  called  or  designated  "Beach 
Park,"  and  while  the  land  in  controversy  is  shown  thereon,  there  is 
nothing  on  any  of  the  maps  introduced  in  evidence  to  indicate  that  said 
land  had  been  set  aside  for  a  public  park  or  for  any  public  use. 

As  found  by  the  court,  the  map  shows  the  subdivision  of  Beach  Park 
annex  into  numerous  blocks  and  lots.  Near  the  center  of  said  annex, 
and  some  distance  from  the  land  in  controversy,  there  is  a  circular 
plot  of  ground  marked  "Park."  The  land  in  suit  is  an  irregular 
shaped  plot  and  lies  along  the  beach  front.  As  it  appears  upon 
said  map  it  is  unnumbered  and  unmarked  except  that  it  shows  that  a 
bathing  pier  with  bath-houses  at  the  end  extends  into  the  bay  from 
this  property,  and  at  the  shore  end  of  this  pier  a  dancing  pavilion  is 
shown. 

We  think  it  clear  that  the  record  of  this  map  would  not  in  itself 
amount  to  a  dedication  of  the  property  in  question  to  public  use,  and 
it  necessarily  follows  that  a  mere  reference  to  said  map  in  deeds  and 
releases  executed  by  appellants  would  not  be  a  dedication  by  them  of 
the  property  in  question. 

The  court  having  expressly  found,  and  this  finding  not  being  ques- 
Vol.  LVIII  Civil— 14. 
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tioned,  that  appellants  had  no  notice  of  the  parol  dedication  of  the 
property  by  Caplen  and  his  vendees,  they  can  not  be  held  to  have 
ratified  such  dedication,  for  one  can  not  ratify  an  act  of  which  he 
has  neither  actual  nor  constructive,  notice,  and  unless  the  record  of  the 
map  in  question  is  sufficient  in  itself  to  effect  the  dedication  appel- 
lants have  neither  dedicated  nor  ratified  the  dedication  of  said  prop- 
erty. We  think  the  facts  of  this  case  easily  distinguish  it  from  the 
cases  of  the  City  of  Corsicana  v.  Anderson,  33  Texas  Civ.  App.,  596, 
and  the  case  of  Oswald  v.  Qrenet,  22  Texas,  94,  cited  and  relied  on  by 
appellee. 

Before  the  property  of  a  citizen  can  be  taken  for  public  use  with- 
out compensation  upon  the  claim  of  gift  or  dedication,  the  facts  and 
circumstances  relied  upon  to  prove  such  dedication  must  be  of  an  un- 
equivocal character,  or  at  least  must  prima  facie  be  of  such  character 
as  would  reasonably  induce  the  public  or  some  member  thereof  to  be- 
lieve that  such  dedication  had  been  made;  and  before  any  estoppel 
could  arise  by  reason  of  such  prima  facie  dedication  it  must  be  shown 
that  the  public  or  some  member  thereof  acted  upon  such  prima  facie 
dedication  in  such  way  as  to  render  it  inequitable  and  unjust  for  the 
owner  to  deny  the  dedication.    No  such  facts  are  shown  in  this  case. 

As  before  said,  we  think  the* map  is  clearly  insufficient  to  show  the 
dedication.  The  acts  of  appellants  conclusively  show  that  it  was  never 
their  intention  to  dedicate  this  land  to  the  public,  but  they  have  at  all 
times  since  they  acquired  the  title  thereto  asserted  ownership  of  the 
property  in  the  most  unmistakable  manner  by  improving  it,  renting  it> 
and  paying  the  taxes  thereon  to  the  Town  of  LaPorte. 

Having,  as  found  by  the  trial  court  and  as  shown  by  the  undisputed 
evidence,  acquired  the  title  to  this  property  without  any  notice  of  the 
previous  dedication,  appellants  should  not  be  divested  of  their  prop- 
erty upon  evidence  which  is  clearly  insufficient  to  show  any  intention 
on  their  part  to  dedicate  it  to  public  use. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  judgment  here  rendered  for  appellants,  and  it  has  been 
so  ordered. 

Reversed  and  rendered. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  W.  L.  Ward. 

Decided  December  10,  1910. 

1. — Venue— Suits  Against  Railroads. 

The  venue  statute  of  1901  (Gen.  Laws,  1901,  p.  31) requires  suits  against 
railroad  companies  to  be  brought  either  in  the  county  in  which  the  injury  occurred 
or  in  the  county  in  which  plaintiff  resided  "at  the  time  of  the  injury."  A  charge, 
therefore,  which  submitted  a  plea  of  privilege  in  such  case  upon  the  issue  of 
plaintiff's  residence  at  the  time  the  "petition  was  filed  with  the  clerk,"  was  error. 

2. — Samc-^-Charge — Affirmative  Misstatement  of  Law. 

An  affirmative  misstatement  of  law  in  a  charge  will  be  presumed  to  have 
been  prejudicial  if  there  was  a  conflict  in  the  evidence  upon  the  issue  so 
submitted. 
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3. — Same— Residence— Evidence. 

Where,  in  a  suit  against  a  railroad  company  for  damages,  it  appeared  from 
the  uncontroverted  evidence  that  the  plaintiff  was  an  unmarried  man;  that 
he  was  born  and  raised  in  the  county  in  which  the  suit  was  brought;  that 
his  mother  lived  there;  that  he  always  claimed  that  county  as  his  home;  that, 
although  he  had  been  away  from  the  county  most  of  the  time  for  the  preceding 
four  years,  he  paid  his  poll  tax  and  voted  there;  and  always  returned  there 
and  stayed  with  his  mother  when  not  at  work  in  some  other  county,  it  was 
sufficient  to  establish  said  county  as  the  county  of  plaintiff's  residence,  as  that 
word  is  used  in  the  venue  statute,  and  the  trial  court  might  have  so  instructed 
the  jury. 

4. — Carrier  of  Passengers — Failure  to  Stop  at  Station — Charge. 

In  a  suit  against  a  railroad  company  for  damages  for  carrying  a  passenger 
past  his  destination,  the  evidence  being  conflicting  as  to  whether  the  station 
was  announced  and  the  train  stopped  long  enough  to  enable  plaintiff  to  alight, 
it  was  reversible  error  for  the  court  to  charge  the  jury  as  matter  of  law  that 
a  failure  to  deliver  the  passenger  at  his  destination  would  be  negligence  on 
the  part  of  the  defendant;  and  this  affirmative  misstatement  of  law  was  not 
rendered  harmless  by  a  subsequent  portion  of  the  charge  which  correctly  defined 
negligence  and  told  the  jury  that  if  they  found  such  negligence  on  the  part  of 
defendant,  they  should  find  for  the  plaintiff. 

5. — Inconsistent  Charges. 

When  charges  are  wholly  inconsistent  and  it  can  not  be  determined  whether 
the  jury  followed  one  or  the  other,  the  judgment  should  be  reversed. 

6.— Continuance— Appearance. 

An  agreement  by  defendant  to  continue  a  case  from  time  to  time  constitutes 
an  appearance  and  no  citation  is  thereafter  necessary. 

Appeal  from  the  County  Court  of  Burleson  County.     Tried  below 
before  Hon.  R.  J.  Alexander. 

Terry,  Cavin  &  Mills  and  A.  H.  Gulwell,  for  appellant. 

Mathis,  Buchanan  &  Stone,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  alleged  to  have  been  caused  him 
by  the  negligence  of  appellant's  servants  in  failing  to  announce  the 
arrival  of  a  train  upon  which  appellee  was  a  passenger  at  the  station 
of  Duke,  on  appellant's  road  in  Fort  Bend  County,  and  in  failing  to 
stop  the  train  at  said  station  and  thereby  conveying  appellee  beyond 
his  destination  and  requiring  him  to  alight  from  the  train  in  the  dark 
and  to  walk  back  through  rain  to  said  station,  a  distance  of  more  than 
a  mile,  by  reason  of  which  it  is  alleged  appellee  was  made  sick  and  suf- 
fered physical  and  mental  pain. 

Appellant  filed  a  plea  of  privilege  to  be  sued  in  Port  Bend  County, 
where  the  injury  occurred  and  where  it  is  alleged  in  said  plea  the  ap- 
pellee resided  at  the  time  of  the  injury.  Subject  to  this  plea,  appellant 
answered  by  general  denial  and  plea  of  limitation. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  the  sum  of  $250.  The  plea  of  privi- 
lege was  submitted  to  the  jury  with  the  case.  In  submitting  this  plea 
the  court  instructed  the  jury  as  follows: 

"If,  however,  you  should  find  from  the  evidence  that  at  the  time  the 


212  Texas  Civil  Appeals  Reports,  Vol.  58.       [December, 

petition  herein  was  filed  with  the  clerk  or  was  deposited  with  the  clerk 
of  the  court  for  the  purpose  of  being  filed,  the  plaintiff  herein  was  re- 
siding in  Fort  Bend  County,  Texas,  with  the  intention  of  living  there 
temporarily  and  then  returning  to  Burleson  County,  then  you  should 
find  the  defendant's  plea  to  the  jurisdiction  to  be  true,  and  go  no  fur- 
ther in  the  consideration  of  the  case." 

This  instruction  is  manifestly  erroneous.  The  venue  statute  under 
which  the  plea  was  made  requires  suits  of  this  character  to  be  brought 
"either  in  the  county  in  which  the  injury  occurred  or  in  the  county  in 
which  plaintiff  resided  at  the  time  of  the  injury/'  This  error  in  the 
charge  can  not,  as  claimed  by  appellee,  be  regarded  as  a  mere  clerical, 
immaterial  error  which  could  not  have  resulted  in  injury  to  appellant. 
It  is  an  affirmative  misstatement  of  the  law,  and  would  be  presumed 
to  have  injured  appellant  if  the  evidence  raised  the  issue  of  whether 
appellee  resided  in  Fort  Bend  County  at  the  time  of  the  alleged  in- 
jury. We  are  inclined  to  the  opinion,  however,  that  the  evidence  fails 
to  raise  this  issue,  and  therefore  the  error  in  the  charge  was  harmless. 

It  is  true  that  appellee,  who  is  unmarried,  had  been  working  in 
Fort  Bend  County  for  several  months  before  his  injury,  and  remained 
at  work  there  for  several  months  thereafter,  and  he  has  been  away 
from  Burleson  County  most  of  the  time  for  the  past  four  years,  but 
the  undisputed  evidence  further  shows  that  he  wras  born  and  reared  in 
Burleson  County;  that  his  mother  lives  in  said  county,  and  appellee 
has  always  claimed  that  county  as  his  home.  He  has  always  voted 
there,  pays  his  poll  tax  there,  and  returns  there  and  stays  with  his 
mother  when  he  is  not  engaged  in  work  in  some  other  county.  We  do 
not  think,  in  the  face  of  this  testimony,  that  the  mere  fact  that  ap- 
pellee worked  in  Fort  Bend  County  for  several  months  before  and 
after  the  alleged  injury  would  authorize  a  finding  that  he  resided  in 
that  county  as  that  word  is  used  in  the  statute  above  quoted. 

The  record  shows  that  when  appellee  was  testifying  on  the  trial  of 
the  case  he  was  asked  about  a  written  statement  of  his  claim  made  by 
him  in  which  he  stated  that  he  resided  in  Fort  Bend  County.  He  tes- 
tified that  he  did  not  remember  to  have  made  such  statement,  and  the 
written  statement  referred  to  was  not  introduced  in  evidence,  nor  was 
it  otherwise  shown  that  appellee  had  made  such  statement.  There  be- 
ing no  evidence  tending  to  contradict  his  testimony  that  Burleson 
County  was  the  county  of  his  residence,  and  the  facts  before  set  out 
which  tend  to  establish  the  truth  of  this  claim  having  been  shown  by 
other  witnesses  than  appellee,  we  think  the  trial  court  might  have  in- 
structed the  jury  to  find  for  appellee  on  the  plea  of  privilege,  and 
therefore  the  eiror  in  the  charge  above  pointed  out  was  harmless. 

Upon  the  issue  of  whether  the  employes  of  appellant  announced 
the  arrival  of  the  train  at  Duke  and  stopped  it  there  a  sufficient  time 
to  enable  appellee  to  alight,  the  evidence  was  conflicting.  Upon  this 
state  of  the  evidence  the  court  charged  the  jury  as  follows :  "You  are 
instructed  that  the  duty  devolves  upon  a  railroad  company,  acting 
through  its  duly  constituted  agents  and  employes,  to  safely  carry  a 
passenger,  holding  a  ticket  from  the  starting  point,  and  deliver  him 
to  his  point  of  destination ;  a  failure  to  do  so  would  be  negligence  on 
the  part  of  said  railway  company/' 
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It  is  not  claimed  by  appellee  that  this  charge  is  correct,  but  it  is 
contended  that  other  portions  of  the  charge  properly  submit  the  issue 
of  negligence  on  the  part  of  appellants  as  alleged  in  the  petition,  and 
that  the  charge  taken  as  a  whole  could  not  have  misled  the  jury  and 
properly  submits  the  issue  of  negligence  vet  non.  We  can  not  agree 
with  appellee  in  this  contention.  In  succeeding  paragraphs  of  the 
charge  the  words  "negligence"  and  "ordinary  care"  were  properly  de- 
fined, and  the  jury  were  then  told  that  if  they  found  from  a  prepon- 
derance of  the  evidence  that  appellee  was  a  passenger  on  appellant's 
train  as  alleged,  and  that  the  agents  and  employes  of  appellant  negli- 
gently, "as  the  term  is  above  defined,"  carried  appellee  past  said  sta- 
tion, etc.,  they  should  find  for  plaintiff.  It  can  not  be  held  that  these 
instructions  cured  the  error  in  the  charge  above  quoted.  By  the  ex- 
press language  of  the  charge  complained  of  the  jury  were  told  it 
would  be  negligence,  as  a  matter  of  law,  for  the  appellant  to  carry  ap- 
pellee beyond  the  station  of  his  destination,  and  this  affirmative  mis- 
statement of  law  was  not  rendered  harmless  by  the  subsequent  por- 
tions of  the  charge  which  correctly  defined  negligence  and  told  the 
jury  that  if  they  found  such  negligence  on  the  part  of  appellant's  em- 
ployes they  should  find  for  the  plaintiff.  The  instructions  are  wholly 
inconsistent,  and  it  can  not  be  determined  whether  the  jury  followed 
the  one  or  the  other.  In  such  case  the  judgment  should  be  reversed. 
(Baker  v.  Ashe,  80  Texas,  356.) 

None  of  the  other  assignments  present  any  error  requiring  or  au- 
thorizing a  reversal  of  the  judgment  of  the  trial  court. 

Defendant's  plea  of  limitation  was  not  sustained  by  the  evidence. 
The  continuance  of  the  case  by  agreement  from  time  to  time  was  an 
appearance  by  the  defendant,  and  no  citation  was  thereafter  necessary. 
In  addition  to  this,  the  failure  to  issue  the  citation  when  the  petition 
was  filed  was  not  due  to  any  negligence  on  the  part  of  appellee  or  his 
attorneys,  and  said  attorneys  were  not  negligent  in  failing  to  discover 
the  fact  that  no  citation  had  been  issued  until  shortly  before  the  term 
of  the  court  at  which  the  case  was  tried.  The  attorney  for  appellant 
having  been  informed  of  the  filing  of  the  suit  a  short  time  thereafter, 
and  having  agreed  to  a  continuance  of  the  case,  it  can  not  be  said  that 
proper  diligence  required  appellee's  attorney  to  thereafter  make  any 
inquiry  as  to  the  issuance  of  a  citation. 

For  the  error  in  the  charge  above  indicated  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Adelia  Lessoff  v.  S.  P.  Gordon. 

Decided  December  10,  1910. 

1. — Parent  and  Child — Tort  by  Child — Liability  of  Parent. 

At  common  law  the  father  was  not  liable  for  the  torts  of  his  child  com- 
mitted without  his  knowledge,  consent,  participation  or  sanction,  and  not  in 
the  course  of  his  employment  of  the  child. 

1 Hatter  and  Servant— Injury  by  Servant — Liability  of  Master. 

It  is  the  universal  rule  that  whether  the  act  of  the  servant  be  of  omission 
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or  commission,  whether  his  negligence  or  even  wrongful  misconduct  occasion 
the  injury,  so  long  as  it  be  done  in  the  scope  of  his  employment,  his  master 
is  responsible  in  damages  to  third  persons;  and  this,  even  though  the  master 
disapproved  of  or  forbade  the  act.  But  the  master  is  not  liable  for  the  acts 
of  his  servant  when  said  acts  are  not  only  unauthorized  but  are  not  connected 
with,  incident  to  or  within  the  real  or  apparent  scope  of  the  employment. 

3. — Domestic  Animal — Injury  by — Liability  of  Owner. 

In  a  suit  against  the  owner  of  a  cow  for  damages  for  personal  injuries 
inflicted  by  the  cow  while  being  driven  on  the  streets  of  a  city  by  the  owner's 
son,  evidence  considered  and  held  insufficient  to  show  liability  of  the  owner. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

W.  F.  Kelly,  for  appellant. — It  is  negligence  for  a  fourteen-year-old 
boy,  who  is  inexperienced  in  horseback  riding  and  handling  of  cattle,  to 
run  and  drive  a  cow  upon  the  streets,  alleys  and  sidewalks  of  a  city,  in 
violation  of  the  ordinances  of  said  city.  Ficken  v.  Jones,  28  Cal.,  617; 
2  Cyc,  374 ;  1  Thompson,  Neg.,  849. 

^  A  father  is  liable  for  the  torts  of  his  minor  son  who  is  living  with 
him  and  under  his  direction,  when  such  tort  is  committed  by  the  son 
while  using  such  father's  horse  in  and  about  such  father's  business. 
Park  v.  Johnson,  23  Texas  Civ.  App.,  46 ;  Houston  &  T.  C.  E.  Co.  v. 
Bell,  73  S.  W.,  56;  St.  Louis  S.  W.  Ry.  Co.  v.  Mayfield,  35  Texas  Civ. 
App.,  82 ;  McCann  v.  Consolidated  Trac.  Co.,  38  L.  R.  A.,  236 ;  Schaefer 
v.  Osterbrink,  30  N.  W.,  923 ;  Hart  v.  New  Orleans  &  C.  Ry.  Co.,  36 
Am.  Dec,  689;  Evans  v.  Davidson,  53  Md.,  245,  36  Am.  Rep.,  400; 
Baldwin  v.  Abraham,  57  N.  Y.  App.  Div.,  67;  26  Cyc,  1519;  29  Cyc, 
1665-6. 

No  brief  for  appellee. 

McMEANS,  Associate  Justice. — Suit  by  appellant,  Adelia  Lessoff, 
against  appellee,  S.  P.  Gordon,  to  recover  damages  for  personal  in- 
juries sustained  by  appellant  by  reason  of  being  run  over  by  a  cow  be- 
longing to  appellee  which  was  being  driven  on  the  streets  of  the  city 
of  Galveston  by  appellee's  minor  son. 

Appellant,  in  effect,  alleged  that  on  the  date  of  her  injury  appellee 
was  the  owner  of  a  dangerous  and  vicious  cow  which  he  kept  on  his 
premises  in  the  city  of  Galveston,  and  which  he,  on  said  date,  negli- 
gently permitted  to  escape  and  run  loose  upon  the  streets,  and  that  he 
negligently  and  carelessly  drove  and  caused  the  cow  to  be  driven  by 
his  minor  son,  who  was  not  a  competent  person  to  handle  and  drive 
such  a  cow  and  who  drove  the  cow  in  a  careless  and  unskillful  man- 
ner upon  the  sidewalk  in  front  of  plaintiff's  residence,  where  the  cow, 
without  fault  of  plaintiff,  gored  her,  knocked  her  down,  broke  her  arm 
and  otherwise  injured  her.     She  prayed  for  judgment  for  $2,000. 

The  defendant  answered  by  general  denial  and  specially  pleaded  that 
the  cow  was  permitted  to  escape  from  the  pen,  where  she  was  con- 
fined, by  trespassers  who  entered  his  cow-lot  without  his  knowledge  or 
consent,  leaving  the  gate  open;  that  he  was  not  present  when  the  cow 
escaped,  and  that  without  his  knowledge  or  consent,  and  against  the 
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express  wishes  of  defendant's  wife,  his  minor  son  undertook  to  catch 
the  cow  and  return  her  to  the  cow-lot,  and  that  the  injuries  received 
by  plaintiff  through  the  attempt  of  his  said  son  to  pen  the  cow  were 
received  by  her  as  the  result  of  such  unauthorized  act  of  his  said  minor 
son. 

The  case  was  tried  before  the  court  without  a  jury,  and  after  hear- 
ing the  evidence  the  court  rendered  judgment  in  favor  of  defendant, 
and  plaintiff  appeals.    No  briefs  for  appellee  are  on  file. 

At  the  request  of  the  plaintiff  the  court  filed  its  findings  of  fact, 
which  are  as  follows: 

"Plaintiff  and  defendant  are  both  residents  of  the  city  and  county 
of  Oalveston,  Texas;  that  the  plaintiff  is  a  widow,  about  forty-two 
years  of  age,  and  earns  her  livelihood  by  means,  of  sewing ;  that  she  has 
no  other  means  of  making  a  living;  that  on  or  about  the  3d  of  Sep- 
tember, 1908,  she  was  run  into  and  knocked  down  by  a  cow  belonging 
to  the  defendant;  that  at  the  time  of  the  accident  she  was  on  the 
sidewalk  in  front  of  her  residence;  that  she  was  bruised  and  injured 
about  the  abdomen  and  her  clothes  badly  torn  and  her  right  arm  was 
broken  between  the  wrist  and  elbow ;  that  the  fingers  on  the  right  hand 
were  sprained,  and  that  her  injuries  are  probably  permanent. 

"That  as  a  result  of  the  injuries  sustained  she  suffered  considerable 
pain,  physical  and  mental;  that  since  the  injury  she  has  been  unable 
to  do  work  of  any  character  towards  making  a  living  for  herself. 

"The  court  further  finds  the  facts  to  be  that  the  defendant,  S.  P. 
Gordon,  was  the  owner  of  the  cow  which  injured  Mrs.  Adele  Lessoff, 
the  plaintiff;  that  the  defendant  had  owned  the  cow  for  about  four 
years,  during  which  time  the  cow  was  never  known  to  develop  any 
vicious  habits,  but  on  the  contrary  was  a  gentle  cow;  that  the  defend- 
ant kept  the  cow  at  his  residence  on  Twenty-ninth  Street  between 
Avenues  H  and  I  in  the  city  of  Galveston,  Texas;  that  the  enclosure 
in  which  she  was  kept  was  well  fenced  and  the  gate  consisted  of  a 
double  gate  with  a  bar  on  the  inside. 

"That  on  the  day  of  plaintiff's  injuries,  the  defendant  Gordon  was 
absent  from  home;  that  when  he  left  home  the  cow  was  safely  en- 
closed. That  about  4  o'clock  in  the  afternoon  of  September  3,  1908, 
some  negro  boys  were  playing  baseball  in  a  lot  near  the  defendant's 
cow-lot,  when  one  of  the  boys  knocked  a  ball  into  the  defendant's  cow- 
lot;  that  one  of  said  negro  boys  climbed  the  fence  into  the  said  cow- 
lot  for  the  purpose  of  recovering  the  ball ;  that  in  leaving  the  cow-lot 
the  negro  boy  opened  the  gate  and  the  boy  and  the  cow  came  out  of 
the  gate* about  the  same  time;  that  a  few  minutes  thereafter  defend- 
ant's minor  son,  Herbert  Gordon,  who  was  playing  nearby  with  other 
boys,  but  not  with  the  negro  boys  heretofore  mentioned,  saw  the  cow  l.eave 
the  lot  and  immediately  ran  home  and  secured  a  horse,  which  he 
mounted  and  attempted  to  drive  the  cow  back  into  the  lot,  and  in  do- 
ing this  the  cow  traversed  through  several  streets,  in  a  trot,  in  the 
neighborhood,  during  which  time  the  said  cow  hooked  or  butted  the 
plaintiff  as  heretofore  recited.  That  the  cow  ran  over  or  frightened 
one  child,  and  also  shook  her  head  at  one  or  two  other  persons  while 
she  was  out  on  the  streets  and  defendant's  son  was  attempting  to 
drive  her  home;  that  the  defendant's  son  had  no  experience  in  driving 
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cattle  and  testified  that  this  was  the  first  time  that  he  had  ever  been 
on  horseback;  that  defendant's  son  left  his  home  in  express  violation 
of  his  mother's  wishes,  his  mother  at  the  time  of  his  leaving  in  pur- 
suit of  the  cow  calling  to  him  to  come  back.  That  his  father  was  not 
at  home  at  the  time  and  had  given  the  son  no  instruction  in  the 
premises.  That  while  defendant's  son  was  attempting  to  return  the 
said  cow  to  the  pen  she  ran  about  the  streets  and  sidewalks  in  the 
neighborhood;  that  the  cow  appeared  to  be  excited  and  was  frothing 
at  the  month.  That  the  defendant's  son,  Herbert  Gordon,  is  fourteen 
years  of  age  and  attends  school;  that  he  did  not  have  charge  of  the 
cow  and  never  attended  her,  except  occasionally  to  give  her  some  hay; 
he  does  not  milk  the  cow.  The  boy  lives  at  home  with  his  father  and 
does  not  work  other  than  to  do  errands  around  the  home;  he  does 
those  things  which  his  father  tells  him  to  do  if  he  feels  like  it;  it  is 
not  his  duty  to  look  after  things  about  the  place  when  his  father  is 
absent  from  home. 

"Defendant  owned  the  horse  on  which  his  son  was  riding;  defend- 
ant testified  that  if  the  cow  got  out  during  -his  absence  it  would  not 
be  a  part  of  his  son's  duty  to  drive  her  home  and  back  into  the  lot, 
and  'if  the  cow  got  out  and  Herbert  was  to  put  her  back  into  the  yard, 
I  would  not  whip  him  for  that ;  if  the  cow  got  out  and  he  would  pen 
her  I  would  be  glad  of  it,  but  I  don't  mean  that  he  shall  do  this  when 
I  am  at  home;  then  I  would  pen  her  myself;'  that  the  cow  had  never 
been  out  on  the  streets  before. 

"That  if  plaintiff  had  been  entitled  to  recover  any  damages  under 
the  foregoing  facts,  the  court  would  have  assessed  the  damages  at 
seven  hundred  and  fiftv  dollars." 

Upon  the  foregoing  findings  of  fact  the  court  concluded,  as  a  mat- 
ter of  law,  that  the  evidence  disclosed  no  liability  of  appellee  for  the 
injuries  sustained  by  appellant. 

Appellant  by  her  second  assignment  of  error  complains  that  "The 
court  erred  in  concluding  as  a  matter  of  law  that  there  was  no  liabil- 
ity on  the  part  of  defendant  to  plaintiff  for  the  injury  she  sustained 
by  reason  of  the  collision  with  the  cow  of  defendant  while  being  driven 
in  the  manner  and  at  the  time  and  place  as  shown  by  the  evidence  and 
the  court's  findings  of  fact."  In  the  proposition  following  she  urges 
that  "A  father  is  liable  for  the  torts  of  his  minor  son  who  is  living 
with  him  and  under  his  direction,  when  such  tort  is  committed  by  the 
son  while  using  such  father's  horse,  in  and  about  his  father's  busi- 
ness." 

Appellant  contends  that,  while  a  father  is  not  liable  for  the  torts  of 
his  minor  son  by  reason  alone  of  such  domestic  relation,  that  the  facts 
in  this  case  show  liability  on  the  part  of  appellee  for  the  tort  of  his 
minor  son  upon  the  principle  of  master  and  servant,  and  that  this 
case  should  be  determined  by  the  rules  applicable  to  that  relation. 

It  seems  well  settled  that  at  common  law  the  father  is  not  liable  for 
the  torts  of  his  child  committed  without  his  knowledge,  consent,  par- 
ticipation or  sanction,  and  not  in  the  course  of  his  employment  of  the 
child.  (Ritter  v.  Thibodeaux,  41  S.  W.t  492;  Chandler  v.  Deaton,  37 
Texas,  406;  Schouler,  Dom.  Rel.,  sec.  263,  29  Cyc,  1665.)  If,  then, 
the  appellee  can  be  held  liable  for  the  act  of  his  son  in  causing  appel- 
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lant's  injuries,  the  liability  does  not  grow  out  of  the  relation  of  parent 
and  child,  but  must  be  based  on  the  relation  of  master  and  servant, 
and  is  governed  by  rules  applicable  to  such  relation  (29  Cyc,  1665). 
It  is  stated  to  be  the  universal  rule  that,  whether  the  act  of  the  servant 
be  of  omission  or  commission,  whether  his  negligence  or  even  wrongful 
misconduct  occasion  the  injury,  so  long  as  it  be  done  in  the  scope  of 
his  employment,  his  master  is  responsible  in  damages  to  third  persons. 
And  it  makes  no  difference  that  the  master  did  not  give  special  orders; 
that  he  did  not  authorize,  or  even  know,  of  the  servant's  act  or  neg- 
lect; for,  even  though  he  disapproved  or  forbade  it,  so  long  as  the  act 
was  done  in  the  scope  of  the  servant's  employment,  he  is  none  the  less 
liable.  (Schouler,  Dom.  Bel.,  490.)  But  the  rule  of  the  master's  lia- 
bilitv  for  the  acts  of  his  servant  does  not  extend  to  unauthorized  acts 
not  Connected  with,  incident  to  or  within  the  real  or  apparent  scope  of 
the  employment.  If,  therefore,  the  servant  does  an  act  not  necessary 
to  or  arising  properly  from  his  service  and  the  reasonable  scope  there- 
of, whereby  an  injury  is  inflicted  upon  the  person  of  another,  the  serv- 
ant alone  is  liable,  for  the  master  can  not  be  held  in  law  to  contem- 
plate any  extraordinary  act  of  his  servant  not  authorized  directly  or 
indirectly,  and  which  is  outside  of  and  unnecessary  to  a  proper  per- 
formance of  the  service;  the  criterion  for  determining  the  master's 
liability  in  such  cases  is  to  ascertain  if  the  act  was  done  within  the 
real  or  apparent  scope  of  the  authority  of  the  master.  (Rogers,  Dom. 
Rel.,  795.)  The  court  in  its  findings  of  fact,  which  are  not  chal- 
lenged by  the  assignment  of  error,  finds  that  the  act  of  appellee's  son 
which  resulted  in  injury  to  the  appellant  was  done  without  the  knowl- 
edge of  the  father  and  against  the  express  wishes  of  his  mother;  that 
appellee  had  given  the  boy  no  instructions  in  the  premises;  that  the 
boy  did  not  have  charge  of  the  cow,  and  that  he  never  attended  to  her 
except  to  give  her  hay  occasionally. 

We  think  the  evidence  wholly  insufficient  to  show  that  the  acts  of 
the  boy  were  within  the  scope  of  any  duty  or  service  exacted  of  him  by 
the  appellee,  or  to  show  facts  which  authorize  a  judgment  against  ap- 
pellee for  the  act  of  his  son  based  on  the  relation  of  master  and  serv- 
ant, and  that  under  the  facts  found  by  the  court  judgment  was  prop- 
erly rendered  for  appellee.  This  conclusion  relieves  us  from  the  neces- 
sity of  passing  upon  the  only  other  question  raised  by  appellant's  as- 
signment of  error.    The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Ex  Parte  Mary  E.  Fuller. 

Decided  December  10,  1900. 

1.— Final  Judgment — Appeal. 

Whether  a  judgment  disposing  of  the  matter  in  controversy  is  final  or  only 
interlocutory  is  not  to  be  determined  by  the  question  whether  or  not  appeal  will 
lie  from  the  ruling. 

2.— Same — Habeas  Corpus — Custody  of  Child. 

A  judgment  rendered  by  the  district  judge  in  chambers  on  habeas  corpus 
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denying  to  relator  the  right  to  the  custody  of  a  minor  was  res  ad  judicata  as 
to  the  rights  of  the  parties  upon  the  facts  as  they  then  existed. 

3. — Same — Case  Stated. 

Relators  obtained  writ  of  habeas  corpus  from  the  district  judge  to  obtain 
the  custody  of  their  minor  child  from  the  hands  of  respondent.  The  writ  was 
filed  in  the  District  Court  of  H.  County,  where  all  the  parties  resided,  the 
proceedings  entered  on  the  docket  as  a  cause  in  that  court,  and  respondents 
filed  answer  therein.  On  hearing  by  the  judge  in  chambers,  in  another  county 
of  the  district,  the  facts  were  found  against  relators  and  the  minor  remanded 
to  the  charge  of  respondents.  About  one  year  later  relators  filed  an  amended 
application  for  the  writ,  Betting  up  facts  as  entitling  them  to  the  custody  of 
the  minor  not  arising  since  the  former  hearing.  Respondents  pleaded  the 
judgment  therein  as  an  adjudication  of  the  matters  so  presented.  Held,  that 
the  plea  was  properly  sustained. 

ON    REHEARING. 

4. — Habeas  Corpus — Action — Court  or  Judge. 

Relators  who  began  proceedings  to  determine  their  right  to  the  custody  of 
a  minor  child  by  application  to  the  district  judge  for  habeas  corpus,  could 
not,  by  filing  the  writ  with  the  clerk  of  the  court  and  having  the  cause  docketed 
as  a  suit  therein,  convert  the  proceeding  into  a  civil  action,  to  be  tried  in  that 
court  and  at  a  regular  term.  They  had  chosen  to  proceed  before  the  judge,  not 
the  court,  and  by  a  form  of  action  determinable  in  chambers. 

5. — Same — Trial  by  Jury. 

Relators  in  habeas  corpus  proceedings  could  not  complain  of  a  denial  of 
right  to  a  trial  by  jury  where  they  made  no  demand  for  one.  And  it  seems  that, 
choosing  such  form  of  proceeding,  they  had  no  right  to  demand  a  jury  trial 
therein.     Pittman  v.  Byars,  51  Texas  Civ.  App.,  83,  followed. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

Y.  D.  Harrison,  for  appellants. 

No  brief  for  appellee  reached  the  reporter. 

WTLLSON,  Chief  Justice. — On  the  application  of  Ellen  Fuller, 
alleging  that  she  was  the  mother,  and  therefore  entitled  to  the  control 
and  custody  of  Mary  E.  Puller,  a  girl  about  fourteen  years  of  age,  and 
further  alleging  that  said  Mary  E.  Fuller  was  illegally  restrained  of 
her  liberty  by  Aaron  and  Lucindy  Graham,  Hon.  W.  C.  Buford,  judge 
of  the  Fourth  Judicial  District,  issued  a  writ  of  habeas  corpus,  di- 
recting the  sheriff  of  Harrison  County,  where  said  Mary  E.  Fuller  was 
alleged  to  be,  to  take  and  bring  her  before  him  on  May  9,  1908 — "to 
be  dealt  with  according  to  law,"  the  writ  recited.  In  the  meantime, 
to  wit,  on  April  27,  1908,  Aaron  and  Lucindy  Graham  filed  an  answer 
to  the  application  for  the  writ,  in  which  they  alleged  that  four  or  five 
years  before  the  writ  was  issued  the  relator  and  the  father  of  the 
child  had  placed  her  with  them ;  that  they  had  become  attached  to  her ; 
that  they  were  capable  of  doing  so  and  were  willing  to  provide  for, 
maintain  and  educate  the  child;  that  her  parents  had  permanently 
separated  and  were  living  apart  from  each  other,  and  that  the  relator 
was  "mentally,  physically,  morally  and  financially  unable  and  unsuited 
for  the  care  and  custody  of  said  child."    At  the  time  specified  in  the 
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writ,  said  judge,  in  chambers,  "after,"  it  is  recited  in  his  order,  "hear- 
ing the  pleadings,  evidence  and  argument  of  counsel,  .  .  .  ad- 
judged and  decreed  .  .  .  that  the  said  Mary  E.  Fuller  remain  in 
the  care,  custody  and  control  of  the  said  Aaron  Graham,  and  that  the 
petitioners  herein,  Harry  and  Ellen  Fuller,  .  .  .  pay  all  costs  in 
this  behalf  incurred."  The  original  application  for  the  writ  was  filed 
with  the  clerk  of  the  District  Court  of  Harrison  County  on  April  14, 
1908,  and,  it  seems,  was  entered  on  the  trial  docket  oi  said  court  as 
cause  Xo.  447.  The  answer  of  the  respondents  was  filed  with  said 
clerk  on  April  27,  1908.  Afterwards,  to  wit,  on  April  17,  1909,  R.  H. 
Fuller,  who,  it  seems,  was  the  person  mentioned  as  Harry  Fuller  in 
the  order  of  the  judge  above  referred  to,  and  who  was  the  father  of 
Mary  E.  Fuller,  and  the  said  Ellen  Fuller,  filed  with  the  clerk  in  said 
cause  docketed  as  No.  447,  a  writing  purporting  to  be  an  amendment 
of  their  original  application  for  the  writ,  in  which  they  alleged  that, 
at  a  time  not  specified,  when  the  respondent  Lucindy  Graham  was  sick 
and  needed  her  assistance,  they  permitted  the  child  to  go  and  live  with 
the  said  Lucindy  and  Aaron  Graham  for  the  purpose  of  waiting  upon 
and  attending  to  the  said  Lucindy;  and  that  after  she  got  well  the 
said  Lucindy  and  Aaron  refused  to  permit  the  child  to  return  to  her 
home.  The  relators  further  alleged  in  said  amended  application  that 
they  were  able  to  "rear,  educate  and  care  for  the  said  Mary,"  and 
prayed  that  "upon  a  final  hearing  thereof  they  have  judgment  restor- 
ing to  them  the  possession  and  custody  of  the  said  Mary  E.  Fuller," 
and  for  "general  and  special  relief."  April  20,  1909,  the  respondents 
filed  a  plea  setting  up  the  order  of  the  judge  made  in  vacation  as 
aforesaid  as  res  adjudicata  of  the  case  as  made  by  the  amended  appli- 
cation. On  the  same  day  the  court  rendered  a  judgment  sustaining  the 
plea  and  dismissing  relators*  application.  The  appeal  is  by  the  re- 
lators from  the  judgment  of  the  court  dismissing  their  suit. 

After  stating  the  case  as  above. — The  contention  of  the  relators  is 
that  the  order  made  by  the  judge  in  vacation,  because  it  was  so  made, 
necessarily  was  an  interlocutory  and  not  a  final  judgment,  and  there- 
fore that  it  could  not  be  pleaded  in  bar  of  their  right  to  the  relief 
they  sought.  The  argument  seems  to  be  that  because  an  order  so 
made  can  not  be  appealed  from  (Pittman  v.  Byars,  100  Texas,  518, 
101  S.  W.,  789),  it  is,  therefore,  interlocutory.  The  answer  to  that 
argument  is  that,  whether  a  judgment  can  be  appealed  from  or  not,  is 
not  always  the  test  by  which  to  determine  whether  it  is  a  final  judg- 
ment or  not,  in  the  sense  that  it  is  conclusive  as  between  the  parties 
to  the  controversy  it  undertakes  to  adjudicate.  That  this  is  true  is 
shown  by  the  statement  of  the  Supreme  Court  in  the  opinion  disposing 
of  the  case  we  have  just  cited.  "Though  a  judge  of  the  District 
Court,"  said  that  court,  "may  decide  certain  matters  in  vacation  and 
render  judgment  thereon,  yet  such  judgment,  whether  interlocutory  or 
final,  is  not  the  judgment  of  the  court  over  which  he  presides,  but  is 
merely  his  judgment  as  a  district  judge  sitting  in  vacation.  In  such 
case,  unless  a  right  of  appeal  be  given  by  positive  law,  none  exists."  It 
will  be  noted  that  the  Supreme  Court  recognizes  the  right  of  a  dis- 
trict judge,  in  some  cases,  in  vacation  to  render  a  final  judgment,  from 
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which  an  appeal,  in  the  absence  of  a  statute  authorizing  it,  can  not  be 
prosecuted.  Therefore,  the  fact  that  an  appeal  can  not  be  prosecuted 
from  a  judgment  rendered  by  such  a  judge  in  vacation  can  not  be  re- 
garded as  proving  that  his  judgment  so  rendered  is  not  a  final  one. 
In  such  a  case  it  may  be  that  an  appeal  can  not  be  prosecuted,  not  be- 
cause the  judgment  is  not  a  final  one,  but  because  of  the  absence  of  a 
statute  authorizing  it.  "The  Constitution,"  said  the  Supreme  Court 
in  Thorne  v.  Moore,  101  Texas,  205,  105  S.  W.,  987,  "leaves  the  regu- 
lation of  appeals  very  largely  to  the  Legislature.  It  does  not  itself 
pretend  to  give  appeals  from  all  of  the  orders  of  the  judges  or  the 
courts.  The  fact  that  the  Legislature  may  not  have  provided  for  ap- 
peals from  orders  made  in  the  exercise  of  a  power  given  by  the  Consti- 
tution can  in  no  manner  negative  the  existence  of  the  power."  But, 
though  the  reason  urged  by  the  relators  is  not,  as  we  have  shown,  a 
valid  one,  should  it  be  said,  nevertheless,  that  an  order  of  a  judge 
made  in  vacation,  in  such  a  proceeding,  is  not  a  final  judgment,  in  the 
sense  that  it  is  conclusive  as  against  the  parties  as  to  the  matters  ad- 
judged? The  power  conferred  upon  the  district  judge  in  such  a  pro- 
ceeding is  as  broad  and  full  as  that  conferred  upon  the  District  Court. 
Section  8  of  article  5  of  the  Constitution;  Thorne  v.  Moore,  supra. 
It  will  not  be  questioned  that  a  judgment  of  that  court,  in  such  a  pro- 
ceeding, purporting  to  finally  dispose  of  the  controversy,  would  be  a 
final  one.  Why  should  the  judgment  of  the  judge,  possessing  no  less 
power,  purporting  to  finally  dispose  of  the  controversy,  be  any  less  a 
final  one?  We  think  a  satisfactory  reason  for  such  a  distinction  can 
not  be  given,  and  therefore  hold  that  the  judgment  rendered  by  the 
judge  in  vacation  was  conclusive  as  between  the  parties,  so  long  as  the 
conditions  existing  at  the  time  it  was  rendered  remained  unchanged. 
And  here,  treating  the  proceedings  in  the  court  below  as  a  continua- 
tion of  the  proceedings  before  the  judge  in  vacation,  as  they  are 
treated  by  the  parties  on  this  appeal  and  as  they  were  treated  below,  in 
disposing  of  the  appeal  we  might  very  well  content  ourselves  with  the 
remark  that,  as  a  finally  disposed  of  cause,  the  court  below  should  have 
stricken  it  from  his  docket.  But  it  mav  be  that  the  so-called  amended 
application  should  not  be  treated  as  a  continuation  of  the  proceedings 
had  before  the  judge,  but  as  a  second  application  for  the  writ.  If  the 
record  should  be  viewed  from  that  standpoint,  it  would  be  necessary 
to  determine  whether,  so  treating  it,  the  judgment  rendered  by  the 
judge  in  vacation  could  be  res  ad  judicata  of  the  controversy  presented 
by  the  second  application.  The  rule  seems  to  be  that  "where  the  pur- 
pose of  a  writ  of  habeas  corpus  is  to  obtain  the  custody  of  children,  the 
decision  of  the  court  in  regard  to  the  right  of  custody  becomes  res  ad- 
judicata  and  bars  a  second  application  on  the  same  facts,  but  if  a 
different  state  of  facts  and  circumstances  can  be  shown  a  second  appli- 
cation may  be  entertained."  15  Am.  &  Eng.  Ency.  Law,  p.  213;  Pitt- 
man  v.  Bvars,  51  Texas  Civ.  App.,  83,  112  S.  W.,  106;  Cormack  v. 
Marshall,  211  111.,  519,  67  L.  E.  A.,  790;  Mercein  v.  People,  25  Wend. 
(K  Y.),  64,  35  Am.  Dec,  657;  State  v.  Bechdel,  37  Minn.,  360,  5 
Am.  St.  Rep.,  854;  In  re  Sneden,  105  Mich.,  61,  55  Am.  St.  Rep., 
435;  Weir  v.  Marley,  99  Mo.,  484,  6  L.  R.  A.,  672;  In  re  Hamilton, 
66  Kan.,  754,  71  Pac,  817.     In  one  of  the  cases   (Cormack  v.  Mar- 
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shall)  cited  the  Supreme  Court  of  Illinois  said :  "In  contentions  aris- 
ing over  the  custody  of  a  child  between  the  parents  or  other  parties 
asserting  rights  thereto,  the  proceeding  is  held  to  be  but  a  private 
suit,  in  which  the  public  is  not  concerned,  and  upon  this  question  the 
authorities  are  so  uniform  that  it  can  hardly  be  said  that  the  question 
is  open.  It  is  not  regarded  in  the  light  of  the  infant  contending  for 
his  own  liberty,  but  in  the  true  light  of  other  persons  interested,  or 
claiming  to  be,  contending  for  the  custody  of  the  infant;  and  until 
the  infant  arrives  at  the  age  of  discretion,  his  wishes  are  neither  con- 
sidered nor  consulted.  Adopting  this  view  of  the  nature  of  the  pro- 
ceedings, the  courts,  and  text  writers  as  well,  have  uniformly  taken 
the  view  that  in  such  proceeding  the  order  of  the  court  or  judge  hav- 
ing competent  jurisdiction  is  a  final  order,  and  is  binding  upon  the 
parties  under  the  same  facts  and  so  long  as  the  same  conditions  exist 
as  did  at  the  time  of  the  hearing  and  order."  In  another  of  the 
cases  (Mercein  v.  People)  cited  Chancellor  Walworth  declared  that 
"the  principle  of  res  adjudicate  was  applicable  to  a  proceeding  upon 
habeas  corpus,  and  that  it  could  make  no  difference  in  the  application 
of  the  principle  whether  the  first  writ,  was  returnable  before  a  court 
of  record,  or  a  judge  or  commissioner  out  of  court,  for  in  neither 
case  ought  the  party  suing  out  the  writ  to  be  permitted  to  proceed  ad 
infinitum,  before  the  same  court,  or  officer,  or  before  another  court  or 
officer  having  concurrent  jurisdiction  to  review  the  former  decision, 
while  the  facts  remain  the  same."  And  in  the  same  case  Page,  Sen- 
ator, said :  "The  proceedings  before  the  chancellor,  and  the  order 
made  by  him,  were  between  the  same  persons  who  were  parties  to  the 
controversy  before  Judge  Inglis,  and  were  in  relation  to  the  same  sub- 
ject matter  sought  to  be  retried  before  that  judge.  This  being  so,  ac- 
cording to  adjudged  cases,  the  proceedings  before  the  chancellor  were 
a  bar  to  any  re-investigation  of  any  matters  which  occurred  previous 
to  the  date  of  his  final  order.  Such  unhappy  controversies  as  these 
may  endure  until  the  entire  impoverishment,  or  the  death  of  the  par- 
ties, renders  their  farther  continuance  impracticable.  If  a  final  ad- 
judication upon  a  habeas  corpus  is  not  to  be  deemed  res  adjudicate, 
the  consequences  will  be  lamentable.  This  favored  writ  becomes  an 
engine  of  oppression,  instead  of  the  writ  of  liberty."  In  still  another 
of  said  cases  (State  v.  Bechdel)  the  Supreme  Court  of  Minnesota, 
after  referring  to  the  rule  in  that  State  that  a  refusal  under  one  writ 
to  discharge  a  prisoner  is  not  a  bar  to  the  issuing  of  another  writ 
based  upon  the  same  state  of  facts,  nor  to  a  hearing  and  discharge 
thereon,  said:  "But  such  cases  are  clearly  distinguishable,  we  think, 
both  upon  principle  and  authority,  from  those  in  which  the  writ  is 
sued  out  merely  for  the  purpose  of  determining  which  of  two  parties 
is  entitled  to  the  custody  of  an  infant  child.  In  the  latter,  the  ques- 
tion is  not  really  whether  the  infant  is  restrained  of  its  liberty,  but 
who  is  entitled  to  its  custody?  It  is  true  that  the  charge  is  that  the 
child  is  unlawfully  restrained,  etc. ;  but  the  gist  of  this  charge  is  not 
that  the  child  is  unlawfully  deprived  of  its  liberty,  but  that  such  re- 
straint is  in  prejudice  of  the  right  of  the  relators  to  its  custody.  The 
case  is  really  one  of  private  parties  contesting  private  rights,  under 
the  form  of  proceedings  on  habeas  corpus.    In  our  judgment,  in  such 
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cases,  both  principle  and  considerations  of  public  policy  require  the 
application  of  the  doctrine  of  estoppel  to  judicial  proceedings.  We 
therefore  hold  that  a  former  adjudication  on  the  question  of  the  right 
to  the  custody  of  an  infant  child,  brought  upon  habeas  corpus,  may  be 
pleaded  as  res  adjudicata,  and  is  conclusive  upon  the  same  parties 
upon  the  same  state  of  facts." 

In  the  case  before  us  the  action  of  the  court  below  is  questioned  on 
the  ground  alone  that  the  judgment  rendered  by  the  judge  in  vacation, 
because  it  was  so  rendered,  was  not  a  final  one,  and  therefore  could 
not  be  held  to  operate  as  a  bar  to  the  relief  sought.  In  the  light  of 
the  authorities  cited  in  this  opinion,  and  others  which  might  be  re- 
ferred to,  we  do  not  think  the  contention  should  be  sustained.  There- 
fore the  judgment  will  be  affirmed. 

ON  MOTION  FOR  A  REHEARING. 

It  appears  from  the  record  that  all  the  parties  to  the  habeas  corpus 
proceedings  were  residents  of  Harrison  County,  and  that  the  judgment 
pleaded  as  res  adjudicata  was  rendered  by  the  judge  while  sitting  in 
chambers  at  Longview,  in  Gregg  County.  Relators  insist  that  at  the 
time  said  judgment  was  rendered  their  suit  was  pending  in  the  Dis- 
trict Court  of  Harrison  County,  and  for  that  reason,  and  because  they 
were  then  residents  of  Harrison  County,  it  can  not  be  treated  as  a 
final  judgment.  It  is  not  necessary  to  determine  what  their  rights 
might  have  been  had  the  suit  been  a  pending  one  in  said  District  Court 
at  the  time  they  invoked  the  power  of  the  judge  of  said  court  to  issue 
the  writ  and  hear  and  determine  their  complaint.  The  facts  are  that 
their  application  was  presented  to  the  judge  and  he  issued  the  writ 
on  April  11,  1908,  and  that  their  said  application  was  not  filed  with 
the  clerk  of  said  court  until  April  14,  1908.  So,  at  the  time  it  was  so 
filed,  by  relators'  choice  their  complaint  was  pending  before  the  judge 
on  his  order  directing  the  child  to  be  brought  before  him  at  chambers 
in  Longview.  The  filing  of  the  application  with  the  clerk  did  not 
operate  as  a  dismissal  of  the  proceedings  pending  before  the  judge  as 
such.  Indeed,  the  inference  from  the  record  is  that  relators  continued 
the  prosecution  of  their  complaint  before  the  judge  at  chambers  in 
Longview  to  the  judgment  there  rendered.  To  permit  them  after- 
wards to  say  his  judgment  was  not  a  final  one  because  in  the  mean- 
time they  had  filed  their  application  with  the  clerk  as  a  suit  before  the 
court,  in  effect  would  be  to  hold  that  by  such  a  course  they  could  de- 
prive the  judge  of  the  power  possessed  by  him  and  invoked  by  them, 
in  vacation  to  hear  and  finally  determine  their  complaint.  We  do  not 
think  the  power  of  the  judge  could  be  so  controlled.  Belators  were 
entitled  to  a  hearing  and  determination  of  their  complaint,  by  either 
the  judge  as  such  or  by  the  court,  as  they  might  choose;  but  they  were 
not  entitled  to  such  hearing  and  determination  by  the  judge,  and,  if 
dissatisfied  with  it,  to  a  trial  de  novo  by  the  court.  Of  course,  the  fact 
that  relators  were  residents  of  Harrison  County  is  no  reason  why  a 
judgment  of  a  tribunal  selected  by  them  elsewhere  than  in  that  county 
should  not  be  binding  upon  them. 

When  the  case  was  first  before  us  it  was  urged  by  relators  as  a  rea- 
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son  why  the  judgment  should  be  reversed  that  they  had  been  deprived 
of  a  trial  by  a  jury.  On  the  record  as  made  for  this  court  it  did  not 
appear  that  relators  had  demanded  a  trial  by  a  jury.  It  is  clear  that, 
before  they  could  predicate  error  on  such  a  ground,  they  must  have 
demanded  and  been  denied  such  a  trial.  With  reference,  however,  to 
this  insistence  of  relators,  without  expressing  approval  or  disapproval 
of  the  conclusion  there  reached  by  the  court,  we  again  direct  attention 
to  the  case  of  Pittman  v.  Byars,  51  Texas  Civ.  App.,  83,  112  S.  W., 
103,  cited  in  our  opinion,  where  it  was  held,  in  a  case  like  this  one, 
proper  demand  therefor  having  been  made,  that  the  trial  court  did 
not  err  in  refusing  to  grant  a  trial  by  a  jury.  The  motion  is  over- 
ruled. 

Affirmed. 


San  Antonio  &  Aiunsas  Pass  Railway  Company  v.  Edgar 

MlDDLEBROOKS. 
Decided  December  11,  1909. 

1.— Personal  Injuries — Negligenoe— Insufficient  Evidence. 

In  a  suit  by  a  brakeman  against  a  railroad  company  for  damages  for  personal 
injuries  received  while  uncoupling  cars,  evidence  as  to  tbe  movement  of  the 
cars  and  the  manner  in  -which  the  accident  occurred  considered,  and  held  insuffi- 
cient to  warrant  a  conclusion  that  the  defendant's  employees  were  negligent 
in  operating  said  train  of  cars  and  therefore  insufficient  to  support  a  verdict 
and  judgment  against  the  defendant. 

2. — Same — Contributory  Negligence. 

Where  a  brakeman  while  uncoupling  a  train  of  moving  cars,  without  the 
knowledge  of  the  engineer  operating  the  train,  unnecessarily,  "inadvertently 
and  unthoughtedly"  places  his  foot  in  the  coupler  of  the  car  he  was  on,  and  was 
injured  by  the  coming  together  of  the  cars,  evidence  considered,  and  held 
insufficient  to  show  that  the  result  or  any  like  result  could  have  reasonably  been 
foreseen  by  the  defendant's  employees. 

Appeal  from  the  District  Court  of  Lavaca  County.  Tried  below 
before  Hon.  M.  Kennon. 

Patton  &  Schwartz,  for  appellant. 

Paulus  &  Ragsdale  and  R.  B.  Allen,  for  appellee. — The  verdict  of 
the  jury  is  not  contrary  to  and  against  the  evidence  introduced  upon 
the  trial  of  the  case,  but  is  supported  by  the  testimony.  International 
&  G.  N.  Ry.  Co.  v.  Ormond,  64  Texas,  485;  Texas  &  Pac.  By.  v. 
Davison,  68  Texas,  370;  East  Line  &  R.  R.  Ry.  Co.  v.  Smith,  65 
Texas,  167;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Silliphant,  70  Texas,  623; 
St.  Louis  &  S.  P.  Ry.  Co.  v.  McClain,  80  Texas,  86;  Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Henefy,  115  S.  W.,  57;  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Sullivan,  115  S.  W.,  615;  Kansas  &  G.  S.  L.  Ry.  Co.  v. 
Dorough,  72  Texas,  108;  Texas  &  P.  Ry.  Co.  v.  Murphy,  46  Texas, 
356. 

REESE,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
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of  the  District  Court  for  $6500  in  favor  of  appellee,  as  damages  for 
personal  injuries  alleged  to  have  been  received  by  him  by  having  his 
foot  caught  and  crushed  between  the  couplers  or  drawheads  of  two 
cars,  while  he  was  engaged  in  the  performance  of  his  duties  as  a 
brakeman  in  the  service  of  appellant.  A  motion  for  a  new  trial  was 
made  and  overruled. 

•  The  case,  as  stated  in  the  amended  petition,  is  that  the  train  on 
which  plaintiff  was  a  brakeman  was  at  the  town  of  Moulton,  at 
which  place  it  was  necessary  to  set  out  a  water-tank  car,  on  which 
plaintiff  was  riding,  and  which  was  next  to  the  engine.  Plaintiff,  for 
this  purpose,  uncoupled  the  car  from  the  car  next  to  it,  and  signaled 
to  the  engineer  and  fireman  to  go  forward  with  the  engine  and  tank 
car,  in  order  that  this  car  might  be  placed  on  the  switch,  where  it 
was  to  be  left.  After  uncoupling  the  car  and  giving  the  signal  plain- 
tiff discovered  that  he  had  not  disconnected  the  air-hose.  Plaintiff 
then  turned  the  air-cock  on  the  air-hose,  and  in  getting  back  to  his 
proper  place  on  the  tank  car  the  remaining  portion  of  the  train 
which  had  been  uncoupled  continued  to  move  towards  the  car  on 
which  plaintiff  was  riding,  bumped  up  against  the  same  and  caught 
his  foot  and  crushed  it.  It  is  alleged  that  the  engineer  only  partially 
obeyed  plaintiffs  signal  to  go  ahead,  and  only  went  ahead  a  short 
distance  and  stopped.  That  if  he  had  kept  on,  the  uncoupled  part 
of  the  train  would  not  have  run  against  the  car  on  which  plaintiff 
was   riding. 

Appellant  answered  by  general  denial  and  general  demurrer,  and 
specially  excepted  that  the  allegations  of  the  petition  showed  that  the 
accident  was  caused  by  plaintiff's  own  negligence,  which  was  also 
specially  pleaded  as  a  defense. 

The  court  overruled  the  demurrer,  and  upon  a  trial  with  the  assist- 
ance of  a  jury  there  was  a  judgment  for  plaintiff  as  above  stated. 

We  conclude  that  the  assignments  of  error  to  the  ruling  of  the 
court  upon  the  demurrer  should  be  overruled. 

The  assignments  of  error  as  to  the  insufficiency  of  the  evidence 
to  support  the  verdict  and  judgment,  and  that  they  are  without  evi- 
dence to  support  them,  must  be  sustained.  The  only  evidence  as  to 
the  manner  in  which  the  accident  occurred  and  the  movement  of  the 
cars  is  the  testimony  of  appellee  and  the  fireman  on  the  engine.  The 
following  is  the  testimony  of  the  appellee  as  to  the  manner  in  which 
the   accident   occurred,   and   the   material   facts   connected   therewith : 

"I  was  a  brakeman  at  the  time  of  my  injury  on  the  Sap  railroad; 
I  was  working  as  a  student  brakeman.  The  duties  of  a  student  brake- 
man  are  to  follow  the  instructions  of  the  conductor;  whatever  he 
says  he  is  to  do  it.  I  received  instructions  what  to  do  on  that  trip. 
The  work  we  were  to  do  at  Moulton  that  day  was  to  unload  local 
and  set  a  car  out.  We  were  traveling  south  from  Cameron  going 
towards  Yoakum,  the  end  of  the  division.  There  was  a  car  to  be  set 
out  at  Moulton,  and  in  order  to  set  that  car  out  it  was  necessary  for 
a  brakeman  to  uncouple  the  cars  and  make  a  flying  switch  and  drop 
the  car  in  the  siding.  The  car  to  be  set  out  at  Moulton  that  day  was 
a  flat  car  with  two  water  tanks  on  it;  a  flat  car  is  about  eight  feet 
wide  and  twenty-eight  feet  long  and   is   attached  to   other   cars   by 
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coupler  at  each  end.  The  coupling  pin  is  drawn  by  a  lever  from  one 
end  of  the  car  to  the  coupling  when  a  coupling  pin  is  desired  to  be 
drawn  or  when  a  coupling  is  desired  to  be  made.  That  lever  is  a 
piece  of  iron  about  three  feet  in  length,  and  then  makes  a  kind  of 
an  elbow  with  about  a  foot  for  a  handle,  and  that  is  to  lift  the 
coupling  pin  and  uncouples  the  car.  This  lever  is  right  even  with 
the  decking  of  the  car,  right  at  the  top  of  the  car.  In  uncoupling 
a  coupling  it  can  be  made  from  the  ground;  and  it  can  also 
be  made  from  the  top  of  a  flat  car.  After  you  have  made  an  un- 
coupling of  a  car  from  the  balance  of  the  train  and  the  air-hose  has 
not  been  disconnected,  in  the  event  of  a  separation  of  that  car  from 
the  remaining  portion  of  the  train  the  air  blows  out  of  the  pipe  and 
wastes  the  air  in  the  engine;  the  engineer  looses  his  air.  That  air 
can  be  saved  by  turning  the  angle-cock.  The  angle-cock  is  situated 
Bort  of  right  under  one  side  of  the  coupler,  below  and  to  one  side  of 
the  coupler  about  three  inches;  that  angle-cock  is  a  kind  of  a  trick 
you  turn  just  like  a  faucet,  only  you  can  just  turn  it  one  way  and 
let  the  air  go  through,  or  you  can  turn  it  back  and  it  will  be  cut 
off.  The  handle  of  that  faucet  is  about  four  or  five  inches  long. 
You  can  be  on  the  car  or  on  the  ground,  either  one,  to  make  that 
uncoupling,  to  turn  off  the  angle-cock.  I  uncoupled  the  car  in  this 
instance  at  Moulton,  and  I  was  on  the  lefthand  side  of  the  train  going 
south  at  the  time  I  uncoupled  it.  I  gave  the  go-ahead  signal  to  the 
fireman.  There  was  nothing  left  undone  at  the  time  I  gave  the  signal 
that  should  have  been  done  by  me  prior  to  signaling  the  engineer, 
except  to  uncouple  the  air-hose.  I  knew  what  would  happen  with 
the  engineer  and  the  air  in  his  train  if  it  was  permitted  to  be  pulled 
apart  rather  than  to  be  cut  off.  After  I  discovered  the  fact  that 
the  air  was  not  uncoupled  I  run  down  and  turned  the  angle-cock  to 
save  the  air  in  the  water  car  and  the  engine,  and  it  took  me  about 
two  seconds  to  do  that.  I  did  it  as  quickly  as  I  could.  I  succeeded 
in  cutting  off  the  air.  My  signal  had  been  obeyed.  I  know  that 
because  the  car  separated,  the  one  that  I  was  on  from  the  rest  of 
the  train.  I  am  positive  of  that  fact,  that  they  separated.  In  my 
judgment  about  eighteen  inches  to  two  feet  space  existed  between 
the  drawheads.  When  I  made  this  uncoupling  the  train  had  almost 
stopped;  I  couldn't  tell  whether  it  had  stopped  or  not.  It  had  al- 
most come  to  a  stop.  I  caught  the  pin  and  gave  the  signal  to  go 
ahead  and  that  signal  was  obeyed.  My  foot  got  caught  in  reaching 
down  to  turn  the  angle-cock  to  save  the  air  in  the  engine  and  the 
water  car.  I  put  my  foot  in  the  coupler  to  brace  myself  and  he 
stopped  the  engine  and  the  other  cars  rolled  down  on  me  and  caught 
my  foot.  I  put  my  foot  in  there  as  a  brace  to  rise  up  from  off  my 
knees  and  the  other  car  ran  down  and  caught  my  foot  while  I  was 
in  that  position.  I  had  been  working  for  the  railway  company  at  that 
time  as  a  student  brakeman  since  January  16,  1907;  I  had  made 
one  run  for  pay  prior  to  that  time,  on  the  14th  of  February,  and  this 
accident  was  on  the  27th  of  February.  I  have  no  idea  how  far  the 
engineer  went  with  the  train  before  he  stopped.  At  the  time  I  started 
to  get  up  on  my  feet  at  the  place  I  did,  with  reference  to  the  signal 
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I  had  given,  I  thought  the  engineer  was  going  on;  I  believed  then 
he  was  going  on.  The  fact  that  the  cars  were  separating  is  what 
led  me  to  that  belief.  If  the  engineer  had  continued  and  obeyed 
my  signal  and  gone  on,  my  foot  would  not  have  been  caught  by  this 
train  from  behind,  because  I  would  have  got  up  if  he  hadn't  stopped 
his  engine.  I  would  have  been  up  in  one  more  second  or  more.  I 
was  not  on  the  ground;  I  was  on  the  car.  Had  he  moved  forward 
with  the  car  I  was  on  it  would  have  been  on  the  side  track.  It 
would  have  been  going  away  from  the  rest  of  the  train  and  been  cut 
loose  from  the  engine.  The  duty  of  a  fireman  in  connection  with 
signals  given  him  by  brakeman  is  that  he  has  got  to  obey  the  sig- 
nals the  same  as  the  engineer  and  he  has  to  give  them  to  the  engi- 
neer. When  he  sees  a  signal  he  has  to  communicate  it  to  the  engi- 
neer. At  the  time  of  my  injury  I  had  been  in  the  employment  of 
the  San  Antonio  &  Aransas  Pass  Railway  Company  since  the  16th  of 
January  and  this  occurred  on  the  27th  of  February.  This  was  the 
beginning  of  my  service  with  the  railway  company  in  that  depart- 
ment. I  had  been  in  the  employ  of  the  company  some  time  before 
that  as  a  car  repairer,  about  sixteen  months  before.  The  character 
of  my  services  as  car  repairer  was  looking  after  the  cars  and  fixing 
them  up.  I  had  to  fix  all  broken  parts  or  disordered  parts  of  them 
and  was  familiar  with  the  construction  of  cars.  I  know  all  about 
these  couplers;  they  frequently  had  to  be  repaired  while  I  was  in 
that  service  and  I  know,  them  thoroughly.  I  had  been  sixteen  months 
in  that  particular  service  and  knew  how  the  cars  were  fastened  and 
unfastened.  It  was  a  flat  car  with  two  water  tanks  on  it  that  I  was 
on;  don't  know  exactly  the  size  of  the  tanks.  They  were  for  the 
purpose  of  transporting  water,  and  I  guess  they  would  hold  about 
1500  gallons  each.  They  were,  I  guess,  about  six  and  a  half  or  seven 
feet  across  the  bottom  and  the  car  was  about  eight  feet  broad. 

"I  didn't  attempt  to  couple  these  cars  by  getting  down  off  the 
car.  I  said  it  was  as  convenient  and  safe  to  couple  them  on  the  top 
of  the  car  as  to  get  down  and  couple  them.  This  coupler  is  an  in- 
strument invented  to  couple  or  uncouple  a  car  without  going  be- 
tween them;  I  did  not  have  to  get  down  between  the  cars  because 
that  is  an  invention  to  prevent  that  necessity;  I  also  could  have  re- 
leased this  cock,  which  kept  the  air,  from  the  bed  of  the  car,  and  I 
did  do  it  from  the  bed  of  the  car.  It  is  necessary  in  order  to  separate 
the  cars  to  release  both  of  them.  They  would  tear  apart  if  you  did 
not  release  both  of  them.  It  is  the  duty  of  brakemen  to  uncouple 
and  release  them  both.  In  properly  uncoupling  a  car  you  would 
have  to  turn  the  angle-cock  first.  I  accidently  forgot  to  do  thkt  and 
released  the  coupler  first,  and  afterwards  discovered  that  I  hadn't 
released  the  angle-cock  and  I  did  that  afterwards.  The  proper  way 
would  have  been  to  release  the  angle-cock  and  then  uncouple  the 
coupler.  The  air — the  steam  that  fills  these  pipes — is  applied  to  the 
brakes  in  some  way  so  as  to  help  in  braking  or  stopping  the  train, 
and  it  is  connected  with  the  engine  by  pipes  that  are  joined  together 
with  these  couplings;  they  run  the  length  of  the  train.  When  they 
are  wanted  to  be  uncoupled  they  turn  the  angle-cock  to  keep  this 
air  or  steam  from  escaping,  and  then  you  uncouple  the  car.    I  forgot 
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to  do  this  at  the  time,  and  I  discovered  that  I  had  not  turned  the 
angle-cock  so  as  to  save  the  steam,  and  I  got  down  to  do  that,  and 
when  I  did  that  I  went  to  get  up  and  put  my  foot  between  the 
couplers  and  got  it  cut.  I  got  my  foot  caught  by  this  other  train 
that  I  had  uncoupled,  coming  up  on  me;  they  were  separated  about 
eighteen  inches,  the  drawhead  of  the  car.  They  could  not  have  been 
more  than  that  or  they  would  have  turned  loose  the  air.  I  said 
then  they  had  about  come  to  a  standstill.  He  pulled  his  engine  up 
and  the  cars  moved  down  on  it.  A  kind  of  a  grade  or  slack  of  the 
train  was  what  pushed  the  cars  down  on  me.  I  guess  there  was  not 
a  grade  at  the  depot  such  as  a  train  of  cars  would  run  away  on  at 
that  point.  They  must  have  had  some  impetus  from  the  engine  to 
have  moved;  it  could  not  have  moved  up  from  the  air-hose.  The 
train  had  not  stopped  at  the  time. 

"I  gave  that  signal  (indicating  by  wave  of  the  hand) ;  that  means 
to  move  on.  There  wasn't  anything  the  matter  with  my  eyes  to  keep 
me  from  seeing  that  that  train  was  moving.  I  can  see  that  that 
pencil  is  moving  there.  I  wasn't  paying  any  attention  to  the  car 
moving,  the  one  that  was  coming  back;  I  was  on  the  car  in  front. 
I  was  not  looking  back  towards  the  work  I  was  doing;  I  was  turn- 
ing the  angle-cock  and  was  looking  where  I  was  working;  I  was 
working  down  there  between  those  two  cars;  I  was  turning  the  angle- 
cock  when  he  stopped  the  train.  I  didn't  reach  down  between  the 
train  and  look  way  off  the  other  way;  I  was  looking  down  towards 
the  ground. 

"I  had  a  book  of  rules  furnished  me,  and  in  that  was  a  rule  requir- 
ing me  not  to  go  between  cars  for  any  service,  and  I  was  familiar 
with  those  rules.  I  understood  the  couplings  of  cars  because  I  had 
worked  on  the  construction  of  cars.  .1  knew  if  the  cars  came  together 
where  I  put  my  foot  that  they  would  catch  it,  and  I  knew  it  would 
hurt  it  pretty  bad,  likely  mash  my  foot.  I  put  my  foot  there  in  get- 
ting up,  and  if  the  engineer  had  kept  going  on  it  wouldn't  have  hurt 
it.  I  had  uncoupled  before  I  realized  the  air-hose  was  not  uncoupled 
and  discovered  that;  in  a  hurry  I  jumped  down  to  do  that,  and  in 
getting  up  I  put  my  foot  there  without  thinking.  I  knew  it  wasn't 
any  proper  place  to  put  my  foot.  I  knew  that  if  it  came  together 
while  my  foot  was  there  that  would  crush  my  foot.  I  did  that  in- 
advertently and  unthoughtedly. 

"My  body  never  left  the  top  of  the  car  in  making  this  coupling. 
The  only  portion  of  my  body  that  was  below  the  top  of  the  flat  car 
was  that  portion  of  my  foot  which  extended  down  to  the  coupling. 
I  put  my  foot  down  there  for  the  purpose  of  bracing  myself  to  get 
up,  and  I  did  that  believing  that  the  car  upon  which  I  was  riding 
was  going  forward  and  it  was  going  forward." 

The  fireman  testified  that  before  getting  to  Moulton  there  is  a 
long  down  grade  and  then  an  up  grade.  That  the  momentum  acquired 
by  rolling  down  the  long  grade  carries  the  train  to  the  station;  that 
upon  the  occasion  in  question  the  tank  car  was  to  be  set  out  on  a 
sidetrack  at  Moulton;  that  this  was  done  every  other  day;  that  in 
doing  this  the  train  is  stopped  at  a  certain  point,  to  allow  the  un- 
coupling to  be  done,   at  which  time  the  engineer  "blows   out"   his 
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engine,  which  requires  about  two  minutes,  when  the  tank  car  is  set 
out  on  the  siding  by  means  of  a  flying  switch.  He  testified  that  at 
the  time  of  the  accident  he  saw  no  signal  from  appellee  (who  was 
on  the  same  side  of  the  train  that  the  fireman  was,  the  fireman  being 
in  his  cab  on  the  lefthand  side  of  the  engine,  and  appellee  on  the 
far  end  of  the  tank  car,  on  the  lefthand  side) ;  that  he  was  not 
expecting  any  signal  to  stop  at  that  place,  as  they  had  not  reached 
the  regular  place  to  stop  and  uncouple,  and  that  the  train  had  not, 
in  fact,  stopped  until  the  stop  was  made  which  caused  the  accident, 
as  stated  by  appellee. 

None  of  this  testimony  of  the  fireman  is  contradicted  by  appellee 
except  his  statement  that  he  had  not  received  the  go-ahead  signal 
which  appellee  gave,  and  did  not  move  ahead  in  obedience  to  this 
signal.  It  is  not.  contended  that  the  engineer  saw  or  could  have 
seen  this  signal,  but  the  whole  case,  as  to  the  negligence  of  appel- 
lant, is  based  upon  the  fact  that  the  fireman  saw  the  signal  and  in 
obedience  thereto  moved  off  with  the  engine  and  tank  car  causing 
them  to  separate  from  the  balance  of  the  train,  and  then  came  to  a 
stop,  whereby  the  balance  of  the  train  unexpectedly  to  appellee  ran 
up  and  caught  his  foot  in  the  coupling.  \ 

Assuming  that  appellee's  testimony  is  true  in  every  particular  as 
to  the  facts  testified  to  by  him,  his  testimony  that  the  fireman  saw 
and  partly  obeyed  his  signal  is  his  conclusion  from  the  fact  that  the 
engine  and  tank  car  attached  separated  from  the  balance  of  the  train 
to  the  extent  of  eighteen  inches,  the  entire  train  not  having  come  to 
a  standstill,  but  continued  moving  at  the  time  of  the  uncoupling  and 
at  the  time  he  put  his  foot  in  the  coupling,  after  turning  the  angle- 
cock  of  the  air-hose.  From  the  statement  that  it  would  have  taken 
him  only  about  two  seconds  after  giving  the  signal  to  turn  the  angle- 
cock  and  get  back  to  his  position  of  safety  on  the  car,  it  is  apparent 
that  the  engine  moved  only  a  few  feet  after  the  signal  was  given. 
The  separation  of  the  car  for  that  short  space  could  and  would  nat- 
urally have  followed  the  uncoupling  of  the  train  from  the  engine 
and  tank  car,  and  this  fact  affords  no  basis  for  the  conclusion  drawn 
therefrom  by  appellee  that  the  engine  had  moved  forward  in  obedi- 
ence to  his  go-ahead  signal.  There  was  no  necessity  for  appellee  to 
have  done  this  uncoupling  before  the  train  was  stopped  for  this 
purpose,  and  it  does  not  appear  that  the  fireman  had  any  reason  to 
suppose  that  he  would  do  so,  or  any  occasion  to  be  on  the  lookout 
for  signals  at  that  time  and  place.  As  we  have  said,  the  entire  case 
as  to  the  negligence  of  appellant  rests  upon  the  fact  that  the  signal 
was  seen  and  partly  acted  upon,  inducing  appellee  to  think  that  the 
engine  would  go  ahead  and  the  cars  would  continue  to  separate. 
We  think  that  the  conclusion  of  negligence  on  the  part  of  the  engineer 
and  fireman  can  not  be  drawn  from  this  testimony.. 

Upon  another  ground  we  think  the  evidence  as  to  negligence  fails. 
According  to  appellee's  testimony,  there  was  no  necessity  for  him 
to  place  himself  in  a  position  where  he  could  have  been  injured  by 
the  cars  coming  together.  He  uncoupled  the  cars  from  his  place  on 
the  tank  car  by  means  of  a  device  provided  for  that  purpose.  Before 
doing  this  it  was  his  duty  to  disconnect  the  air-hose.    Not  only  this, 
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but  in  disconnecting  the  air-hose  and  turning  the  angle-cock,  after 
having  uncoupled  the  cars,  both  parts  of  the  train  still  moving  and 
the  distance  between  the  cars  being  eighteen  inches  or  at  most  not 
more  than  two  feet,  he  placed  his  foot  in  the  coupler  of  the  car 
he  was  on.  He  testified  that  he  did  this  without  thinking,  "inad- 
vertently and  unthoughtedly."  How  can  it  be  said  that  such  a  result 
or  any  like  result,  or  any  injury  of  any  kind  to  anybody,  could  have 
been  reasonably  foreseen  as  likely  to  occur  from  the  moving  forward 
of  the  engine  a  few  feet  and  then  stopping,  conceding  that  the  fireman 
saw  the  signal  and  did  partly  obey  it  as  claimed  by  appellee?  With- 
out this  there  could  not  be  actionable  negligence. 

It  might  be  seriously  questioned  whether  the  act  of  appellee  in  the 
circumstances  did  not  constitute  contributory  negligence  as  a  matter 
of  law,  but  we  are  of  the  opinion  that  this  was  a  question  for  the 
•  jury.  We  are,  however,  of  the  opinion  that  there  is  no  evidence  to 
support  the  verdict,  and  that  the  jury  should  have  been  instructed 
to  return  a  verdict  for  defendant.  It  appears  conclusively  to  us 
from  appellee's  own*  testimony  that  this  is  simply  an  unfortunate 
accident,  lamentable  in  its  consequences  to  appellee,  but  for  which 
no  blame  can  attach  to  the  persons  operating  the  engine.  We  have 
not  referred  to  the  contradiction  between  the  testimony  of  appellee 
and  previous  statements  made  by  him  as  to  the  manner  in  which  the 
accident  occurred.  That  was  a  matter  for  the  jury.  The  evidence 
seems  to  have  been  fully  developed,  and  we  can  see  no  good  reason 
for  remanding  the  cause.  The  judgment  of  the  trial  court  is  reversed 
and  judgment  is  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  E.  Griffin  et  al.  v.  Eugene  Terry  et  al. 

Decided  December  11,  1909. 

Id— Judgment — Satisfaction — Appeal — Reversal. 

A  creditor  in  an  attachment  suit  recovered  judgment  against  his  debtor 
and  an  assignee  for  the  benefit  of  creditors,  for  the  goods  in  controversy ;  pending 
the  suit  the  goods  were  sold  as  perishable  and  the  proceeds  deposited  with 
the  clerk  of  the  court;  the  assignee  appealed  from  the  judgment  against  him, 
but  gave  no  supersedeas  bond;  the  judgment  of  the  lower  court  was  reversed 
and  an  order  entered  by  the  Appellate  Court  requiring  the  clerk  to  pay  to  the 
appellant  assignee  the  proceeds  of  the  sale  of  the  goods,  but  this  the  clerk  did 
not  do  because  the  money  had  in  the  meantime  been  paid  to  the  plaintiff  below. 
Held,  the  judgment  rendered  by  the  Appellate  Court  in  favor  of  the  assignee  for 
the  proceeds  of  the  sale  and  the  order  to  the  clerk  to  pay  him  the  money,  would 
not  bar  a  suit  by  the  assignee  against  the  sheriff  for  the  trespass  and  conver- 
sion, nor  a  recovery  for  the  full  value  of  the  goods. 

& — Judgment — Agreement — Waiver. 

When  the  defendants  in  a  suit  against  the  sheriff  and  his  indemnitors  for 
the  conversion  of  goods,  agree  that  in  the  event  judgment  is  rendered  against 
the  sheriff  similar  judgment  should  be  rendered  over  against  the  indemnitors, 
and  waived  any  recovery  against  the  plaintiff  in  attachment,  the  defendants 
can  not  afterwards  complain  that  judgment  was  entered  in  accordance  with 
their  request,  and  that  the  court  failed  to  submit  to  the  jury  the  issue  of  the 
liability  of  the  plaintiff  in  attachment. 
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ON    MOTION   FOB  REHEARING. 

3.— Judgment — Finality — Defunct  Corporation. 

Where  in  a  suit  against  a  corporation  it  is  alleged  that  the  corporation 
has  become  insolvent  and  defunct,  and  that  the  other  defendants,  naming  them, 
are  the  sole  and  only  stockholders  of  said  corporation,  a  judgment  which  dis- 
poses of  the  defendant  stockholders  in  eifect  disposes  of  the  defendant  corpora- 
tion and  is  not  subject  to  the  objection  that  it  does  not  dispose  of  all  the  de- 
fendants. 

Appeal  from  the  District  Court  of  Dallam  County.  Tried  below 
before  Hon.  J.   N.   Browning. 

H.  H.  Cooper,  for  appellants.  » 

R.  E.  Stalcup,  for  appellee. 

SPEEE,  Associate  Justice. — A  statement  of  this  case  will  be 
found  by  reference  to  the  report  of  a  former  appeal,  wherein  the 
present  appellee  was  the  appellant,  reported  in  96  S.  W.,  70.  The 
appellee  on  the  last  trial  recovered  judgment  for  twelve  hundred 
dollars,  representing  the  value  of  the  goods  taken  under  the  circum- 
stances shown  in  the  report  of  the  case  referred  to;  and  J.  E.  Griffin, 
and  Lenora  White,  executrix  of  the  estate  of  E.  W.  White,  deceased, 
the  sureties  on  Sheriff  Webb's  indemnity  bond,  against  whom  judg- 
ment was  rendered  over  in  the  sheriff's  favor,  have  appealed. 

On  the  measure  of  appellee's  damage  the  court  instructed  the  jury 
as  follows:  "If  you  find  for  the  plaintiff  under  the  foregoing  in- 
structions, then  you  will  assess  his  damages  at  such  sum  as  you  may 
find  and  believe  from  the  evidence  to  be  the  reasonable  market  value 
in  Dalhart,  Texas,  of  the  goods  taken  at  the  date  of  their  seizure 
and  conversion."  Appellants  attack  the  correctness  of  this  charge 
and  insist  that  special  charges  submitted  by  them  should  have  been 
given,  to  the  effect  that  the  recovery  by  appellee  should  be  diminished 
by  the  amount  of  the  sum  of  money  for  which  the  goods  were  orig- 
inally sold  and  which  the  clerk  had  been  ordered  by  the  prior  judg- 
ment of  this  court  to  turn  over  to  appellee.  We  held  on  the  former 
appeal  that  there  was  no  inconsistency  in  appellee's  exercising  the 
right  to  sue  the  sheriff  for  the  illegal  seizure  after  he  had  claimed 
the  goods  in  the  original  attachment  suit.  Appellants'  insistence  now 
is  that  appellee,  having  finally  secured  a  judgment  in  the  attachment 
suit  directing  the  clerk  to  turn  over  the  proceeds  of  the  sale  to  him, 
should  not  be  permitted  to  recover  the  full  value  of  the  goods  from 
the  sheriff  and  his  bondsmen,  notwithstanding  the  clerk  never  in 
fact  turned  over  such  proceeds  to  him  because  they  had  been  paid 
out  on  the  judgment  of  the  County  Court  in  the  attachment  case,  no 
supersedeas  bond  having  been  filed  by  the  appellee.  But  we  can  not 
assent  to  such  a  proposition.  It  is  in  the  nature  of  a  plea  of  accord 
without  satisfaction.  The  former  judgment  did  not  run  against  the 
sheriff  or  any  of  the  present  appellants,  but  was  no  more  than  an 
order  to  the  clerk  to  turn  over  funds  presumably  in  his  hands,  but 
which  in  fact  had  been  paid  out  under  the  judgment  of  the  court. 
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Under  such  circumstances  the  appellee  was  entitled  to  recover  against 
the  sheriff  and  his  bondsmen  the  full  value  of  the  goods  unlawfully 
taken  by  him. 

The  court's  failure  to  submit  to  the  jury  the  issue  of  the  liability 
of  the  Kemp  Amarillo  Grocery  Company  and  others  is  accounted  for 
by  the  recitation  in  the  judgment  that  counsel  for  all  the  defendants 
requested  the  omission,  agreeing  that  if  judgment  should  be  rendered 
in  favor  of  the  plaintiff  against  the  defendant  Webb,  a  similar  judg- 
ment should  be  rendered  over  against  the  other  defendants,  which 
was  accordingly  done.  Having  thus  consented  to  such  course,  appel- 
lants can  not  now  complain  of  it.  Besides,  it  is  difficult  to  see  how 
such  failure  could  in  any  event  affect  the  recovery  against  these 
appellants. 

No  other  errors  are  assigned  and  the  judgment  is  therefore  affirmed. 

ON   REHEARING. 

Appellants  J.  E.  Griffin  and  Lenora  White  and  appellees  Webb, 
Cain,  Gober,  Jenkins  and  Woods  have  filed  their  motions  asking  for 
a  rehearing.  Nothing  new  is  presented  in  these  motions  and  we  see 
no  reason  to  change  our  views  heretofore  expressed  in  the  opinion 
affirming  the  case.  We  think  it  proper,  however,  in  overruling  the 
motions  and  refusing  to  dismiss  the  appeal  on  the  ground  urged  by 
the  above  named  appellees,  to  wit:  that  the  judgment  below  did  not 
dispose  of  all  of  the  parties,  to  state  the  ground  of  our  holding,  since 
we  did  not  give  such  reasons  in  the  former  opinion. 

The  specific  complaint  is  that  the  Kemp-Amarillo  Grocery  Com- 
pany, a  corporation,  was  made  a  party  defendant  in  the  District 
Court  and  that  the  judgment  of  the  District  Court  in  no  way  dis- 
poses of  such  defendant.  Of  course,  if  this  were  true,  the  motion 
is  well  taken  and  should  have  been  sustained  in  the  first  place.  It 
is  true  the  plaintiffs'  petition  complains  of  the  Kemp-Amarillo  Gro- 
cery Company,  a  corporation,  as  one  of  the  defendants  in  the  action, 
but  the  plaintiffs  further  allege  "that  the  defendants  M.  Lasker,  J. 
T.  Groce,  J.  A.  Kemp,  C.  W.  Wilson  and  Bruno  Richter  were,  at  and 
before  the  issuance  and  levy  of  said  writ  of  attachment,  the  sole  and 
only  stockholders  of  the  defendant  corporation,  Kemp-Amarillo  Gro- 
cery Company;  that  since  the  filing  of  said  suit  out  of  which  said 
attachment  issued  and  at  this  time,  plaintiff  is  informed  and  charges 
that  said  corporation  has  become  defunct  and  no  longer  exists,  and 
said  corporation  has  not  within  the  knowledge  of  plaintiff  any  prop- 
erty or  assets  out  of  which  a  money  judgment  could  be  made,  and 
has  not,  so  far  as  plaintiff  is  informed  and  believes,  sufficient  money, 
property  or  effects  out  of  which  to  make  the  money  claimed  by  plain- 
tiff in  this  suit."  The  judgment  does  dispose  of  the  defendants  who 
are  alleged  to  be  the  only  stockholders  of  the  defunct  corporation. 
We  hold  the  judgment  to  be  final,  and  that  its  effect  is  to  dispose 
of  all  the  parties  to  the  suit.  It  implies  a  finding,  in  accordance  with 
the  allegations  of  the  petition,  that  the  Kemp-Amarillo  Grocery  Com- 
pany is  no  longer  in  existence,  and  in  disposing  of  all  of  its  stock- 
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holders,  the  company  itself  under  the  allegations  of  the  petition  is 
effectually  disposed  of. 

The  motions  for  rehearing  are  therefore  overruled. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  J.  R.  Hemphill. 

Decided  December  11,  1909. 

1. — Personal  Injuries — Expenses — Proof. 

In  a  suit  for  damages  for  personal  injuries,  in  proof  of  the  allegation  that 
plaintiff  had  incurred  expenses  for  medicine  and  medical  attention,  the  extent 
of  the  evidence  was  that  plaintiff  was  treated  by  physicians  who  prescribed 
medicines,  and  that  for  medicines  he  was  charged  the  sum  of  $40,  and  for 
doctor's  bills,  about  $90.  Held,  not  sufficient  to  prove  that  said  expenses  were 
reasonable  and  therefore  not  sufficient  to  support  a  judgment  for  said  expenses. 

ft. — Same — Ballroad  Crossing — Proximate  Cause— Charge. 

A  railroad  company  is  not  liable  for  injuries  resulting  from  horses  becom- 
ing frightened  upon  a  highway  at  the  mere  sight  of  its  trains,  or  the  noises 
necessarily  incident  to  the  running  of  trains  and  the  operation  of  the  same. 
Evidence  considered,  and  held  not  sufficient  to  show  that  the  negligence  alleged 
by  plaintiff  was  the  proximate  cause  of  the  injuries  received  by  him  when  his 
team  became  frightened  by  a  passing  train  at  a  railroad  crossing,  and  the 
refusal  of  the  court  to  give  a  requested  charge  authorizing  a  verdict  for  the 
defendant  railroad  company  for  this  reason  was  reversible  error. 

3. — Same — Negligence — Proximate  Cause. 

While  it  is  negligence  as  matter  of  law  for  a  railroad  company  to  fail  to 
blow  the  whistle  or  sound  the  bell  of  the  engine  when  approaching  a  public 
crossing,  such  negligence  is  not  actionable  unless  it  is  the  proximate  cause  of 
an  injury. 

4. — Charge— Affirmative  Submission  of  Issue. 

A  defendant  has  the  right  to  have  the  jury  affirmatively  instructed  upon  any 
group  of  facts  shown  by  the  evidence  which  would  constitute  a  defense  to  the 
action,  and  the  refusal  of  the  court  so  to  do  would  be  reversible  error. 

Appeal  from  the  County  Court  of  Parker  County.  Tried  below 
before  Hon.  E.  L.  Stennis. 

W.  L.  Hall  and  H.  (7.  Shropshire,  for  appellant. — The  evidence 
being  conclusive  that  the  accident  occurred  from  the  team  taking 
fright  at  the  ordinary  and  usual  movement  and  noise  of  the  train, 
appellant  was  not  liable  for  appellee's '  injuries ;  hence,  it  was  the 
duty  of  the  trial  court  to  charge  the  jury  to  return  a  verdict  for 
appellant.  Houston  &  T.  C.  Ry.  Co.  v.  Carruth,  50  S.  W.,  1036; 
Hargis  v.  St.  Louis,  A.  &  T.  Ry.  Co.,  75  Texas,  19;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Hord,  39  Texas  Civ.  App.,  319;  San  Antonio  &  A.  P. 
Ry.  Co.  v.  Belt,  24  Texas  Civ.  App.,  281;  Beaumont  Pasture  Co.  v. 
Sabine  &  E.  T.  Ry.  Co.,  41  S.  W.,  190;  O'Dair  v.  Missouri,  K.  &  T. 
Ry.  Co.,  14  Texas  Civ.  App.,  539;  International  &  G.  N.  Ry.  Co. 
v.  Yarbrough,  39  S.  W.,  1096;  Texas  &  P.  Ry.  Co.  v.  Hamilton,  66 
S.  W.,  797;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Graham,  46  Texas  Civ. 
App.,  98;  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Neely,  60  S.  W.,  282;  Hear 
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dricks  v.  Freemont,  E.  &  M.  V.  Ry.  Co.,  29  Am.  &  Eng.  R.  R.  C. 
(N.  S.),  281;  Walters  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  15  Am.  & 
Eng.  R.  R.  C.  (N.  S.),  606;  Chicago,  B.  &  Q.  v.  Roberts,  91  N. 
W.,  707;  Dewey  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  11  Am.  &  Eng.  R. 
R.  Co.  (N.  S.),  275;  Louisville  &  N.  Ry.  Co.  v.  Survant,  44  S.  W.. 
88;  Louisville  &  N.  Ry.  Co.  v.  Survant,  27  S.  W.,  999;  Louisville  & 
N.  Ry.  Co.  v.  Howerton,  72  S.  W.,  760;  Abbot  v.  Kalbus,  39  Am. 
&  Eng.  R.  R.  C,  594;  Ohio  Val.  R.  Co.'s,  Receiver,  v.  Young,  8 
Am.  &  Eng.  R.  R.  C.  (N.  S.),  399;  Lake  Shore  &  M.  S.  Ry.  Co. 
v.  Butts,  24  Am.  &  Eng.  R.  R.  C.  (N.  S.),  898;  Coleman  v.  Wrights- 
ville  &  T.  Ry.  Co.,  23  Am.  &  Eng.  R.  R.  C.  (N.  S.),  863;  Camp- 
bell v.  New  York  Cent.  Ry.  Co.,  4  N.  Y.  Supp.,  265;  Campbell  v. 
New  York  Cent.  Ry.  Co.,  130  N.  Y.,  631;  Elliott  on  Railroads,  sec. 
1264. 

There  being  no  evidence  or  pleading  before  the  court  as  to  the 
reasonableness  of  the  expenses  incurred  by  appellee  for  doctors'  bills 
and  medicines,  that  part  of  the  court's  charge  which  authorized  the 
jury  to  find  for  appellee  such  additional  amount  as  they  found  was 
necessarily  incurred  by  appellee  for  services  of  such  doctor  or  medi- 
cine, is  material  error.  Missouri,  K.  &  T.  Ry.  Co.  v.  Belew,  22  Texas 
Civ.  App.,  264;  Missouri,  K.  &  T.  Ry.  Co.  v.  Reasor,  28  Texas  Civ. 
App.,  302;  Wheeler  v.  Tyler,  S.  E.  Ry.  Co.,  91  Texas,  356;  Houston 
&  T.  C.  Ry.  Co.  v.  Rowell,  92  Texas,  147;  Missouri,  K.  &  T.  Ry. 
Co.  v.  Warren,  90  Texas,  566.  » 

Under  the  facts  in  this  case  if  the  jury  believed  from  the  evidence 
that  the  escape  of  steam  from  appellant's  engine  was  the  sole  cause  of 
the  fright  of  the  team,  and  of  appellee's  injuries,  then  it  was  the 
duty  of  the  jury  to  return  a  verdict  for  appellant;  hence,  it  was 
error  for  the  trial  court  to  refuse  to  charge  the  jury  as  requested  so 
to  do  by  appellant  in  its  special  charge  No.  9.  Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Simon,  54  S.  W.,  309. 

Preston  Martin,  for  appellee. — We  submit  the  following  authorities 
in  support  of  our  case:  Missouri,  K.  &  T.  Ry.  Co.  v.  Taif,  31  Texas 
Civ.  App.,  657;  Missouri,  K.  &  T.  Ry.  Co.  v.  Saunders,  101  Texas, 
255;  St.  Louis,  S.  W.  Ry.  Co.  v.  Kilman,  39  Texas  Civ.  App.,  107; 
International  &  6.  N.  R.  Co.  v.  Glover,  88  S.  W.,  515;  Houston  & 
T.  C.  Ry.'Co.  v.  Anglin,  45  Texas  Civ.  App.,  41;  Paris  &  G.  N. 
Ry.  Co.  v.  Calvin,  103  S.  W.,  428;  Railway  v.  Anderson,  2  App.  C. 
C,  203;  Markham  v.  Houston  &  T.  C.  Ry.  Co.,  1  App.  C.  C,  81; 
Revised  Statutes,  art.  4507. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  in  the 
County  Court  to  recover  damages  in  the  sum  of  nine  hundred  and 
seventy-five  dollars  for  damages  to  his  person  received  by  him  at  or 
near  the  public  crossing  upon  appellant's  railroad  near  the  station 
of  Lambert.  It  was  alleged  in  substance  that  appellee,  together  with 
his  wife  and  two  children,  was  a  passenger  in  a  covered  two-seated 
hack  driven  by  another,  who  was  driving  north  on  the  wagon  road 
which  at  right  angles  crossed  appellant's  railway,  and  that  when 
within  a  short  distance  of  said  crossing  one  of  appellant's  trains  with- 
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out  warning  of  any  kind  suddenly  and  rapidly  approached,  fright- 
ened the  team  drawing  the  hack,  which  turned,  upset  the  hack,  threw 
out  and  injured  him  in  the  manner  set  forth  in  the  petition.  It 
was  alleged  that  appellee  was  on  his  way  to  the  station,  situated 
north  of  the  crossing,  for  the  purpose  of  taking  passage  on  one  of 
appellant's  passenger  trains  due  soon  thereafter.  It  was  charged 
that  appellant  was  negligent  in  permitting  the  location  of  a  freight 
car  and  a  stack  of  wood  in  close  proximity  to  the  crossing  in  such 
way  as  to  obstruct  the  view  of  approaching  trains,  and  also  that  the 
operatives  of  the  train  which  frightened  the  mules  were  negligent  in 
failing  to  blow  the  whistle  and  ring  the  bell  for  the  crossing  as  pro- 
vided by  the  statute.  The  trial  before  a  jury  resulted  in  a  verdict  for 
appellee  in  the  sum  of  eight  hundred  and  fifty  dollars  "for  personal 
injury"  and  "fifty  dollars  for  doctor's  bill  and  medicine,"  and  judg- 
ment was  entered  accordingly. 

Upon  the  trial  appellant  requested,  among  others,  the  following 
special  charge,  which  was  refused  and  which  is  made  the  basis  of  the 
fourth  assignment  of  error,  viz.:  "Gentlemen  of  the  jury,  in  this 
case  you  are  charged:  In  considering  of  your  verdict,  if  any  you 
find  for  plaintiff,  you  wrill  not  allow  plaintiff  any  damage  or  com- 
pensation for  any  sum  or  amount  he  may  have  spent  or  become  liable 
to  pay  for  and  on  account  of  doctor's  bills  and  medicine,  because 
there  in  no  evidence  before  you  showing  or  tending  to  show  that 
such  amounts  so  paid  or  promised  to  be  paid,  if  any,  by  plaintiff, 
are  reasonable  and  you  will,  therefore,  find  for  the  defendant  for 
each  and  all  of  those  items,  if  any." 

It  is  quite  clear,  we  think,  that  in  the  present  state  of  our  deci- 
sions this  assignment  must  be  sustained,  as  it  is  undisputed  that  there 
was  no  evidence  before  the  court  showing  or  tending  to  show  that 
any  sum  or  amount  spent  or  incurred  by  plaintiff  on  account  of  doc- 
tor's bills  or  medicine  was  reasonable.  The  full  extent  of  the  evi- 
dence on  this  issue  was  to  the  effect  that  appellee  after  the  accident 
was  treated  by  physicians  who  prescribed  medicines,  and  that  for 
medicines  he  was  charged  the  sum  of  forty  dollars,  and  that  for 
"doctor's  bill  about  ninety  dollars  at  Mineral  Wells."  This  proof 
does  not  meet  the  requirements  of  the  law.  See  Missouri,  K.  &  T. 
Ry.  v.  Belew,  22  Texas  Civ.  App.,  264,  54  S.  W.,  1079;  Missouri, 
K.  &  T.  Ry.  v.  Reasor,  28  Texas  Civ.  App.,  302,  68  S.  W.,  332; 
Wheeler  v.  Tyler  S.  E.  Ry.,  91  Texas,  356,  43  S.  W.,  876;  Houston 
&  T.  C.  Ry.  v.  Rowell,  92  Texas,  147,  46  S.  W.,  630,  and  Missouri, 
K.  &  T.  Ry.  v.  Warren,  90  Texas,  566,  40  S.  W.,  6.  For  the  error 
here  noted,  however,  we  would  not  ordinarily  reverse  the  judgment 
and  remand  the  cause,  but  rather  enter  a  remittitur  of  the  verdict 
for  the  "fifty  dollars"  for  doctor's  bill  and  medicine  specified  by  the 
jury's  verdict,  as  appellee  suggested  on  the  oral  submission,  but  the 
evidence,  to  say  the  least  of  it,  leaves  us  unsatisfied  on  another  ma- 
terial issue  of  the  case. 

The  evidence  is  practically  undisputed  that  appellee  and  the  driver 
of  the  hack  when  at  a  point  some  sixty  or  seventy  feet  south  of  the 
railway  crossing,  discovered  the  approaching  train  and  immediately 
stopped;  that  the  mules  became  frightened  and  that  the  train  was 
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making  only  such  noise  as  would  be  ordinarily  made  by  a  rapidly 
running  train  of  the  kind,  save  that  it  was  "popping  off  steam." 
Appellee  testified:  "I  suppose  it  was  the  train  that  scared  the  mules; 
I  suppose  it  was  the  steam  from  the  engine;  I  can't  say  that  it  was 
the  steam  that  scared  them,  but  I  suppose  it  was;  the  steam  was 
popping  off;  I  can't  say  whether  that  was  what  scared  the  mules  or 
not;  I  saw  them  raise  on  their  hind  feet,  but  that  is  all  I  recollect 
of;  I  don't  know  that  there  was  anything  else  there  to  6care  them 
but  the  popping  off  of  steam,  but  I  suppose  that  was  what  it  was." 

Appellee's  wife,  Mrs.  J.  R.  Hemphill,  testified:  "The  train  ran 
in  front  of  the  team,  and  the  engine  popped  off  steam  and  frightened 
the  team,  and  they  arose  and  whirled  around  and  threw  the  hack 
into  the  wire  fence,"  etc. 

The  driver,  J.  W.  C.  Johnson,  testified  on  this  point:  "When  I 
discovered  the  train  I  stopped  just  as  quick  as  I  could,  and  not  hav- 
ing time  to  get  out  and  unhitch  or  turn  around  or  do  anything 
else,  I  just  stood  until  the  train  ran  up  and  scared  the  team;  the 
train  scared  the  team,  and  they  turned  around  to  the  right — to  the 
east.  .  .  .  My  judgment  as  to  the  speed  of  that  freight  train 
would  be  that  it  was  traveling  between  thirty  and  forty  miles  an 
hour.  The  train  did  not  make  any  halt  after  I  discovered  it.  .  .  . 
I  heard  no  signals  given  by  that  engine  on  this  occasion  in  the  way 
of  ringing  a  bell  or  blowing  a  whistle;  the  bell  on  the  engine  was 
not  ringing  when  it  crossed  the  dirt  road  crossing;  the  steam  from 
the  engine  was  what  frightened  my  team  and  caused  them  to  turn 
around  suddenly;  the  engine  was  throwing  out  steam  as  it  passed. 
.  .  .  I  had  not  gotten  by  the  crossing  when  my  mules  began  to 
whirl;  it  was  not  an  overly  long  train  and  didn't  take  very  much 
time  for  it  to  get  by;  I  think  when  the  mules  started  to  whirl  around 
the  engine  probably  had  crossed  the  crossing,  and  by  the  time  the 
mules  whirled  around  I  guess  the  engine  and  some  of  the  box  cars 
had  passed  over  the  crossing.  ...  I  couldn't  say  exactly  how  far 
I  drove  my  team  after  I  saw  the  train,  but  not  over  the  length  of 
the  mules.  I  couldn't  say  exactly  how  long  it  was  after  I  saw  the 
train  before  the  engine  was  immediately  in  front  of  me,  but  it  was 
just  an  instant.  If  the  team  had  gone  on  and  not  shied  it  would 
probably  have  taken  me  a  minute  or  more  to  have  gone  over  the 
crossing  or  not  so  long.  I  was  driving  in  a  moderate  walk;  between 
the  time  I  saw  the  train  and  the  time  I  stopped  my  mules  I  did  not 
have  time  to  get  out  of  the  hack  and  Mr.  Hemphill  and  the  other 
people  did  not  have  time  to  get  out;  the  train  was  right  on  us  and 
we  didn't  have  time  to  do  anything."  The  witness  further  testified 
to  such  state  of  facts  as  indicated  that  his  team  was  familiar  with 
locomotives,  passing  trains,  etc.,  and  hence,  not  especially  liable  to 
be  frightened  thereby. 

In  this  state  of  the  evidence  appellant  requested  the  following  in- 
struction, which  was  refused  by  the  court:  "Gentlemen  of  the  jury, 
in  this  case  you  are  charged :  If  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  by  reason  of  the  defendant's 
engine  emitting  or  'popping  off'  steam  as  it  passed  over  the  crossing 
in  front  of  the  team  behind  which  plaintiff  was  riding  and  traveling 


236  Texas  Civil  Appeals  Repohts,  Vol.  58.      [December, 

at  the  time  of  the  accident,  and  frightening  the  said  .team  behind 
which  plaintiff  was  riding  at  the  time  of  the  accident,  but  if  you 
further  believe  that  such  emission  or  'popping  off  of  steam  was  not 
occasioned  by  the  engineer,  or  by  any  of  defendant's  employes  in 
charge  of  its  engine  at  the  time,  but  that  such  emission  or  'popping 
off  of  steam  was  occasioned  merely  by  the  escape  of  steam  through 
a  proper,  usual  and  necessary  apparatus  for  the  escape  of  an  excess 
of  steam,  and  that  such  noise  or  emission  or  'popping  off  of  steam 
was  usual  and  incident  to  the  use  of  its  engine  while  under  the 
proper  amount  of  steam,  and  used  in  its  ordinary  manner,  then 
you  will  find  for  the  defendant,  provided  you  believe  that  such  emis- 
sion or  'popping  off  of  steam  was  the  sole  cause  of  the  fright  of  the 
team  and  of  plaintiffs  injuries,  if  any." 

If  the  "popping  off'  of  steam  was  the  sole  cause  of  the  fright  of 
the  team  and  of  the  consequent  injuries,  the  negligence  alleged  could 
not  have  been  proximate  causes,  and  it  seems  to  at  least  a  majority 
of  us  that  this  instruction  pointed  to  a  very  vital  issue  raised  by  the 
evidence,  and  that  appellant  had  the  right  to  have  it  affirmatively 
presented  to  the  jury.  While  the  evidence  as  to  whether  the  train 
gave  the  customary  signals  required  by  the  statute  sharply  conflicted, 
neither  appellee  nor  his  wife  nor  the  driver  nor  other  occupants  of 
the  hack  testified  that  they  would  have  stopped  on  their  approach 
to  the  crossing  earlier  than  they  did  had  such  signals  been  given. 
It  can  not  be  said  as  matter  of  law  that  a  team  of  horses  or  mules 
will  necessarily  be  frightened  so  as  to  insure  an  accident  of  the  kind 
in  question  by  being  placed  within  sixty  or  seventy  feet  of  a  passing 
train.  There  is  nothing  to  show  that  before  the  occupants  of  the 
hack  discovered  the  train  (according  to  appellee's  testimony  about 
360  feet  from  the  crossing)  they  knew  that  the  engine  was  popping 
off  steam  and  that  hence  they  would  have  stopped  earlier  than  they 
did  had  the  whistle  been  blown  eighty  rods  from  the  crossing  and 
the  bell  kept  ringing  as  required  by  the  statute.  If  so  it  would  have 
been,  appellee  and  his  driver  could  easily  have  so  testified.  In  view 
of  their  failure  to  do  so  we  can  not  properly  so  conclude.  In  other 
words,  the  evidence  sharply  presents  the  issue  that  at  least  one  of 
the  vital  issues  of  negligence  presented  by  appellee  in  his  pleadings 
and  submitted  to  the  jury  by  the  court,  sustained  no  causal  relation 
whatever  to  the  accident.  There  is  no  dispute  in  the  evidence  that 
popping  off  steam  may  be  one  of  the  usual  incidents  of  the  operation 
of  a  locomotive,  and  nothing  in  the  evidence  in  this  case  tends  to 
show  that  in  the  present  instance  it  was  the  result  of  negligent 
operation  or  defective  appliances,  and  it  is  not  so  alleged.  Mr.  Elliott 
in  his  work  on  Railroads  says,  section  1254,  "The  railroad  company 
is  not  liable  for  injur}'  resulting  from  horses  becoming  frightened 
upon  a  highway  at  the  mere  sight  of  its  trains,  or  the"  noises  neces- 
sarily incident  to  the  running  of  trains  and  the  operation  of  the 
road."  See  also  San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  24  Texas 
Civ.  App.,  281,  59  S.  W.,  607.  In  the  case  of  Galveston,  H.  &  S. 
A.  Ry.  Co.  v„  Simon,  54  S.  W.,  311,  in  an  opinion  by  Justice  Neill 
on  motion  for  rehearing,  it  was  expressly  held  that  a  special  charge 
substantially   as   the   one   above   quoted   and   requested   in   this   case 
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should  have  been  given.  It  has  been  several  times  held  that  while 
it  is  negligence  as  matter  of  law  to  fail  to  blow  the  whistle  and 
ring  the  bell  as  required  by  article  4507  of  the  statute,  such  negli- 
gence is  not  actionable  unless  it  was  a  proximate  cause  of  injury. 
It  is  true  in  the  case  before  us  the  court  in  his  general  charge  in 
submitting  the  issues  of  negligence  required  the  jury  to  find  that 
such  negligence  was  the  proximate  cause  of  appellee's  injury,  but 
it  was  only  in  a  negative  way.  Appellant  had  the  right  to  have  the 
jury  affirmatively  instructed  upon  any  group  of  faets  shown  by  the 
evidence  which  would  constitute  a  defense  to  the  action.  See  Ry. 
Co.  v.  Casseday,  92  Texas,  526;  Gulf,  C.  &  S.  F.  Ry.  v.  Shieder,  88 
Texas,  167. 

We  conclude  that  the  judgment  should  be  reversed  and  the  cause 
remanded  for  the  errors  indicated. 

Reversed  and  remanded. 

DUNKLIN,  Associate  Justice  (dissenting  in  part). — In  view  of 
the  fact  that  the  fright  of  the  team  by  the  escape  of  steam  was  not 
inconsistent  with  plaintiff's  contention  that  the  negligence  charged 
was  the  proximate  cause  of  his  injury,  but  was  only  a  link  in  the 
chain  of  circumstances  leading  up  to  the  accident  and  that  escaping 
steam  was  not  an  agency  operating  independently  of  such  negligence, 
if  any  there  was,  I  think  that  the  special  instruction  requested  by 
defendant  and  approved  by  the  majority  was  misleading  and  calcu- 
lated to  cause  the  jury  to  overlook  the  issue  as  to  whether  or  not  the 
negligence  charged,  if  found  to  exist,  was  the  proximate  cause  of  the 
injury,  as  the  expression  "proximate  cause"  is  defined  and  explained 
by  our  Supreme  Court  in  Texas  &  P.  Ry.  v.  Bigham,  90  Texas,  223. 
I  am,  therefore,  of  the  opinion  that  the  special  instruction  was  cor- 
rectly refused,  but  for  other  errors  discussed  in  the  opinion  of  the 
majority,  I  concur  in  the  conclusion  that  the  judgment  of  the  trial 
should  be  reversed  and  the  cause  remanded. 


Hartford  Fire  Insurance  Company  v.  J.  J.  Wright. 

Decided  December  11,  1909. 

1. — Fire  Insurance— Encumbrance — Warranty  Against. 

A  warranty  embraced  in  a  policy  of  fire  insurance  against  encumbrance 
existing  at  the  time  upon  the  property  insured,  is  valid  and  its  violation  renders 
the  policy  void;  and,  in  the  absence  of  a  written  or  printed  application  for 
the  insurance,  there  is  no  duty  resting  upon  the  agent  of  the  insurance  company 
to  make  inquiry  as  to  the  existence  of  encumbrances  upon  the  property  insured. 

2. — Same— Waiver — Aotual  Knowledge— Insufficient  Evidence. 

A  waiver  of  a  warranty  against  encumbrances,  in  a  policy  of  fire  insurance, 
can  be  established  only  by  proof  of  actual  knowledge  on  the  part  of  the  agent 
of  the  insurance  company  of  the  existence  of  the  encumbrance.  Evidence 
considered,  and  held  insufficient  to  meet  the  measure  of  proof  required  in  such 
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3. — Same — Act  Construed. 

The  Act  of  March  27,  1903  (Gen.  Laws  1903,  p.  947)  providing  in  effect 
that  answers  or  statements  made  by  the  insured  in  the  application  for  or 
contract  of  insurance,  shall  not  render  the  policy  void  or  voidable  even  though 
ialse  unless  it  be  shown  that  the  matter  or  thing  misrepresented  was  material 
to  the  risk  or  contributed  to  the  loss,  has  application  only  to  those  cases  in 
which  there  has  been  misrepresentation  by  the  insured,  and  not  to  cases  in  which 
there  has  been  merely  concealment  of  material  facts. 

4. — Same — Landlord's  Lien — Mortgage  lien — Distinction. 

Mortgage  lien  to  secure  rent,  considered,  and  held  so  materially  different 
from  the  lien  given  by  statute  to  landlords  as  not  to  render  immaterial  the 
want  of  notice  of  the  mortgage  lien  when  the  insurance  agent  had  notice  of 
the  existence  of  the  landlord's  lien. 

Appeal  from  the  County  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  E.  B.  Bitchie. 

Alexander  &  Hogsett,  Wm.  Thompson  and  J.  M.  Wilson,  for  appel- 
lant.— A  clause  in  a  policy  of  insurance,  providing  that  the  policy 
shall  be  void  "if  the  subject  of  insurance  be  personal  property  and 
be  or  become  incumbered  by  a  chattel  mortgage"  is  valid  and  rea- 
sonable and  should  be  given  effect.  Aetna  Ins.  Co.  v.  Holcomb,  89 
Texas,  404;  United  States  Ins.  Co.  v.  Moriarty,  36  S.  W.,  943; 
Insurance  Co.  of  N.  A.  v.  Wicker,  54  S.  W.,  300;  Insurance  Co.  of 
N.  A.  v.  Wicker,  93  Texas,  390. 

Knowledge  gained  by  a  former*  agent  while  transacting  other  busi- 
ness than  that  of  his  principal,  will  not  be  imputed  to  the  principal 
in  connection  with  a  matter  happening  long  subsequent  and  after  the 
former  agency  has  terminated.  Continental  Ins.  Co.  v.  Cummings, 
95  S.  W.,  48;  Queen  Ins.  Co.  of  Am.  v.  May,  35  S.  W.,  832;  Keller 
v.  Liverpool  &  L.  &  G.  Ins.  Co.,  27  Texas  Civ.  App.,  102;  Irvine  v. 
Grady,  85  Texas,  124;  Kauffman  v.  Robey,  60  Texas,  811;  Congar 
v.  Chicago  &  N.  W.  Ry.  Co.,  1  Am.  Rep.,  165. 

W.  P.  Oibbs  and  J.  T.  Ranspot  and  Penix  &  Eberhart,  for  appel- 
lee.— The  clause  of  the  policy  herein  sued  on  providing:  "If  the 
subject  of  insurance  be  personal  property  and  be  or  become  encum- 
bered by  a  chattel  mortgage"  was  waived  by  the  knowledge  of  the 
company  or  its  agents  Moore  and  Orendorff  at  the  time  and  prior 
thereto  of  the  existence  of  such  mortgage  at  the  time  of  the  issuance 
of  the  policy  herein  sued  on.  Orient  Ins.  Co.  v.  Wingfield,  49  Texas 
Civ.  App.,  202;  Alamo  Fire  Ins.  Co.  v.  Lancaster,  7  Texas  Civ. 
App.,  677;  Alamo  Fire  Ins.  Co.  v.  Brooks,  32  S.  W.,  714. 

The  clause  of  the  insurance  policy  sued  on  which  provides:  "If 
such  insurance  be  personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage  said  policy  shall  be  void/*  before  it  can  be 
made  available  in  this  case  as  a  defense  must  show  that  same  was 
material  on  the  trial  of  said  cause,  which  issue  must  be  determined 
by  the  court  or  jury  trying  same.  Chapter  5,  art.  3096aa  et  seq.* 
Acts  of  1903,  page  94. 

The  lease  contract  executed  by  J.  J.  Wright  in  favor  of  Mayhew 
&  Company  of  date  15th  day  of  August,  1906,  was  merely  a  contract 
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between  landlord  and  tenant,  and  the  lien  therein  contained  was  no 
more  than  was  given  by  law  and  was  not  a  contract  of  which  defend- 
ant could  in  any  way  complain  and  did  not  violate  the  mortgage 
clause  in  the  policy  herein  sued  on.  Sayles*  Revised  Statutes,  1895, 
arts.  3251  and  3235. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
in  the  sum  of  five  hundred  dollars  for  loss  by  fire  upon  a  policy  of 
insurance  issued  by  the  appellant  company  on  the  30th  of  September, 
1907.  In  defense,  among  other  things,  appellant  pleaded  a  clause  in 
the  policy  of  insurance  which  provided  that  the  policy  should  be 
void  "if  the  subject  of  insurance  be  personal  property  and  be  or 
become  encumbered  by  a  chattel  mortgage."  To  which  appellee  re- 
plied in  a  supplemental  petition  that  the  agent  of  the  appellant  com- 
pany, who  issued  the  policy,  at  and  before  the  time  thereof  had  full 
notice  of  the  fact  that  the  property  insured  was  encumbered  by  mort- 
gages, and  that  hence  the  provision  of  the  policy  pleaded  in  defense 
had  been  waived.  The  trial  resulted  in  a  verdict  and  judgment  in 
appellee's  favor  as  stated. 

Error  is  first  assigned  to  the  action  of  the  court  in  refusing  to  give 
a  requested  special  charge,  instructing  the  jury  peremptorily  to  return 
a  verdict  for  the  defendant,  and  we  are  of  opinion  that  the  assign- 
ment must  be  sustained.  It  is  undisputed  that  on  the  15th  day  of 
August,  1906,  appellee  leased  from  Mayhew  &  Company,  of  Cisco, 
Texas,  certain  hotel  property  situated  in  the  town  of  Gordon,  Palo 
Pinto  County,  for  a  period  of  five  years,  agreeing  to  pay  therefor 
the  yearly  rent  of  six  hundred  dollars,  payable  as  follows:  Twenty- 
five  dollars  upon  delivery  of  the  written  instrument  which  evidenced 
the  lease  and  contract,  and  fifty  dollars  on  the  first  day  of  September, 
1906,  and  on  the  first  day  of  each  consecutive  month  thereafter  until 
the  expiration  of  the  lease.  The  lease  provided  that  any  default  in 
the  payment  of  any  rent  authorized  the  lessors  to  declare  the  con- 
tract canceled  and  to  re-enter  the  premises  without  prejudice  to  any 
legal  remedy  for  the  collection  of  rent.  The  lease  contained  the 
following  further  provision:  "It  is  expressly  agreed  and  understood 
by  and  between  the  parties  hereto  that  the  party  of  the  first  part  shall 
have  and  by  this  contract  a  valid  first  lien  is  hereby  created  upon 
any  and  all  the  goods,  furniture,  chattels  or  property  of  any  descrip- 
tion belonging  to  said  party  of  the  second  part  now  situated  in  or 
which  may  be  hereafter  placed  in  or  upon  said  premises,  as  a  security 
for  the  payment  of  ail  rents  due  or  to  become  due  hereunder,  and 
any  and  all  exemption  law  in  force  in  this  State  by  which  said  prop- 
erty might  be  held,  are  hereby  expressly  waived.  It  is  also  under- 
stood that  the  rights  and  remedies  herein  given  shall  be  cumulative 
of  the  rights,  liens  and  remedies  in  favor  of  landlords  provided  by 
the  statutes  of  this  State." 

Prior  to  the  execution  of  this  lease,  however,  appellee  had,  to  wit, 
on  the  14th  day  of  April,  1906,  executed  in  due  form  a  chattel  mort- 
gage upon  specified  articles  of  hotel  furniture  to  secure  the  payment 
of  the  sum  of  one  thousand  dollars,  which  matured  on  the  17th  day 
of  April!  1907.     It  is  undisputed  that  both  instruments  above  re- 
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ferred  to  were  in  full  force  and  effect  at  the  date  of  the  issuance  of 
the  policy  herein,  and  at  and  subsequent  to  the  date  of  the  fire  which 
destroyed  the  property  covered  by  the  policy.  It  is  also  undisputed 
that  at  the  time  of  the  negotiation  of  the  policy  appellee  did  not 
inform  Mr.  Moore,  appellant's  agent  who  issued  the  policy,  of  the 
existence  of  the  lease  contract  or  of  the  existence  of  the  mortgage 
appellee  had  given  to  Mayhew  &  Company  to  secure  them  in  the 
payment  of  said  one  thousand  dollars;  and  Moore,  the  agent,  testi- 
fied, without  contradiction,  that  he  personally  conducted  the  negotia- 
tions and  issued  the  policy  sued  upon  and  also  a  policy  in  the  Hous- 
ton Fire  &  Marine  Insurance  Company  covering  the  hotel  furniture 
and  fixtures,  and  that  he  had  no  knowledge  whatever  of  the  existence 
of  either  of  the  liens  mentioned,  until  after  the  fire.  The  policy  in 
the  Houston  Fire  &  Marine  Insurance  Company  had  been  issued  by 
Moore  on  February  13,  1907,  and  both  policies  covered  a  period  of 
twelve  months  from  the  several  dates  of  their  issuance;  the  fire  and 
loss  occurred  on  February  2,  1908. 

Appellee's  contention,  however,  is  that  said  agent  Moore  had  knowl- 
edge of  such  facts  as  to  put  him  upon  inquiry,  and,  therefore,  had 
notice  of  the  liens  as  a  matter  of  law.  This  contention  is  predicated 
upon  substantially  the  following  facts:  Prior  to  January  9,  1905, 
one  McColister  was  an  insurance  agent  in  the  town  of  Gordon,  rep- 
resenting a  number  of  companies,  including  the  Phoenix,  the  Hous- 
ton Fire  &  Marine,  and  the  Hartford,  sued  in  this  case.  On  January 
9,  1905,  McColister  issued  a  policy  in  the  Phoenix  for  the  sum  of 
seven  hundred  and  fifty  dollars,  covering  appellee's  hotel  furniture, 
which  remained  in  force  until  January  9,  1906.  Appellee  testified 
that  after  McColister  left  Gordon,  "his  wife  looked  after  the  insur- 
ance business;"  that  he  "sent  to  her  or  requested  her  to  issue  me  a 
mortgage  permit  on  account  of  an  outstanding  mortgage  on  my 
furniture.  She  issued  this  permit  and  brought  it  to  me  and  I  did 
not  paste  the  same  in  the  policy,  but  merely  folded  it  up  and  placed 
it  in  the  policy.  ...  I  had  other  policies  written  by  McColister 
with  this  permit,  but  I  do  not  know  in  what  companies  they  were 
nor  the  amounts." 

Moore,  the  agent,  testified  to  the  effect  that  he  first  began  writing 
insurance  in  November,  1906;  that  previous  to  the  time  he  became 
agent  for  the  fire  insurance  companies  represented  by  McColister, 
"McColister  lost  his  mind  and  for  some  time  his  wife  continued  his 
insurance  for  him  and  was  looking  after  the  same  at  the  time  we 
took  charge;"  that  he  personally  negotiated  with  appellee  for  the 
issuance  of  the  policy  sued  on  and  also  negotiated  with  him  for  the 
issuance  of  a  policy  in  the  Houston  Fire  &  Marine  Insurance  Com- 
pany covering  his  hotel  furniture  and  fixtures;  that  the  policy  in  the 
company  last  named  was  issued  in  renewal  of  another  policy  in  that 
company  which  had  been  issued  by  McColister  and  which  expired 
on  January  9,  1907;  that  when  he  assumed  charge  he  began  repre- 
senting some  twelve  fire  insurance  companies,  among  which  were 
all  of  the  companies  herein  named,  which  had  also  theretofore  been 
represented  by  McColister  at  Gordon;  that  "after  he  left  and  for  a 

while  his  wife  continued  to  represent  the  companies  before  we  took 
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charge  as  agents;  fire  insurance  registers  for  each  one  of  these  com- 
panies that  was  kept  by  McColister  and  his  wife  were  turned  over 
to  us  when  we  took  charge  of  the  agency;  .  .  .  but  unless  the 
policy  expired  some  time  after  we  took  charge  of  the  agency  I  would 
not  pay  any  attention  to  the  entries  in  these  books.  Yes,  sir,  there 
was  turned  over  to  me  by  McColister  a  book  or  agent's  register  kept 
by  him  for  the  Phoenix  Insurance  Company  and  Hartford  Insurance 
Company  and  all  the  companies  above  mentioned.  If  there  is  any 
record  in  that  book,  Phoenix  Insurance  Company's  book,  of  a  policy 
having  been  issued  to  plaintiff,  J.  J.  Wright,  in  that  company  cov- 
ering his  hotel  furniture  and  fixtures  I  do  not  remember  to  have 
seen  the  same.  If  there  had  been  a  record  of  such  a  policy  in  that 
book  I  could  have  looked  it  up,  seen  the  same  and  ascertained  the 
character  of  policy  that  was  issued  to  him  by  McColister;  that  Mc- 
Colister could  have  written  a  policy  in  the  Hartford  Insurance  Com- 
pany and  not  pasted  it  in  the  register  or  on  the  record."  The  wit- 
•ness  in  another  place  testified  without  contradiction  that  the  policy 
sued  on  was  the  first  that  had  been  issued  in  the  Hartford,  and  that 
it  contained  no  mortgage  permit,  nor  did  the  policies  in  the  Houston 
Fire  &  Marine  Insurance  contain  such  permit. 

Appellees,  in  addition  to  his  testimony  before  set  out,  further  tes- 
tified that  just  prior  to  the  issuance  of  the  policy  sued  on,  Mr.  Moore, 
appellant's  agent,  came  to  him  and  "asked  me  if  I  wanted  my  insur- 
ance renewed  on  my  furniture  in  the  hotel,  and  I  told  him  that  I 
did,  and  he  then  issued  the  policy  sued  on  and  delivered  it  to  me. 
Yes,  I  am  sure  that  he  had  a  policy  of  insurance  on  my  furniture 
expiring  about  that  time,  September  20,  1907,  and  that  policy  had 
a  mortgage  permit  in  it.  ...  I  am  reasonably  sure  that  I  had  a 
policy  expiring  about  the  time  this  Hartford  policy  was  issued  and 
delivered  to  me  by  Mr.  Moore.  I  think  it  expired  some  time  in 
August.  I  do  not  know  what  company  it  was  in;  do  not  know  the 
amount  of  the  policy,  and  can  not  tell  you  the  date  it  expired.  It 
was  a  policy  that  had  been  written  by  agent  McColister  before  Moore 
took  charge  as  agent;  it  did  have  a  mortgage  permit  in  it;  I  sup- 
posed the  renewal  policy  was  like  the  old  one.  I  don't  know  where 
this  policy  is  now;  I  suppose  it  was  burned  up  in  the  fire.  I  did 
not  tell  Mr.  Moore  what  it  contained;  I  did  not  show  him  the  policy. 
No,  Mr.  Moore  delivered  this  Hartford  policy  to  me  and  I  accepted 
it  without  looking  at  it  and  paid  the  premium  to  him." 

It  is  well  settled  in  the  authorities  that  a  warranty  embraced  in 
a  policy  of  fire  insurance  against  encumbrance  existing  at  the  time 
upon  the  property  insured,  is  valid  and  that  its  violation  renders  the 
policy  void.  See  Aetna  Insurance  Company  v.  Holcomb,  89  Texas, 
404;  United  States  Insurance  Co.  v.  Moriarty,  36  S.  W.,  943;  Insur- 
ance Company  of  N.  A.  v.  Wicker,  54  S.  \V.,  300;  s.  c,  93  Texas, 
390.  It  was  held  in  the  case  first  cited  that  it  does  not  devolve  upon 
an  insurance  agent  to  make  inquiry  as  to  the  existence  of  mortgages 
or  other  liens  upon  property  insured,  when,  as  in  this  case,  no  writ- 
ten or  printed  application  is  presented  by  the  insured.  The  agent 
Moore  was  not  required  to  exercise  diligence  in  the  examination  of 
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the  registers  of  insurance  in  other  companies  in  order  to  ascertain 
whether  mortgage  permits  had  been  granted  by  any  one  or  more  of 
the  twelve  companies  represented  by  McColister  or  his  successor, 
Moore.  Appellant  could  be  held  to  have  waived  the  warranty  clause 
relied  upon  only  by  proof  of  actual  knowledge  on  the  part  of  appel- 
lant's agent  of  the  fact  that  the  mortgage  liens  established  by  the 
appellee,  were  in  existence  at  the  time  of  the  issuance  of  the  policy. 
It  can  not  reasonably  be  contended  that  proof  that  a  permit  at  one 
time  had  been  issued  by  the  wife  of  the  original  agent  in  behalf  of 
a  company  other  than  appellant,  is  sufficient  to  establish  actual  knowl- 
edge of  the  issuance  of  such  permit.  So  far  as  shown  the  permit 
was  issued  upon  a  slip  of  paper  inclosed  in  the  policy  held  by  appel- 
lee, and  it  was  not  even  shown  that  such  permit  was  endorsed  or 
noted  upon  any  insurance  register  afterwards  coming  into  the  hands 
of  the  agent  Moore.  Appellee's  statement  that  he  felt  "reasonably 
sure"  that  at  the  time  of  the  issuance  of  the  policy  in  question  he 
had  other  policies  which  contained  a  mortgage  permit,  is  certainly 
too  indefinite  to  establish  notice  by  appellant's  agent  in  view  of 
appellee's  further  statement  that  he  did  not  know  the  company  issu- 
ing the  permit  and  that  the  policy  expired  some  time  in  August, 
several  months  before  the  issuance  of  appellant's  policy.  Had  it 
been  shown  with  any  degree  of  certainty  that  a  valid  policy  was  in 
fact  in  existence  containing  mortgage  permit  which  was  about  to  ex- 
pire, and  that  appellee  requested  its  renewal,  then  it  might  be  that 
he  would  be  justified  in  assuming  that  the  renewal  would  be  in  the 
same  company  and  upon  the  same  terms  as  the  policy  renewed,  and 
further  justified  in  accepting  the  policy  delivered  to  him  without 
reading  it,  and  appellant,  therefore,  be  held  liable  on  the  ground  of 
estoppel,  lest,  otherwise,  the  act  of  its  agent  in  substituting  a  new- 
company  would  operate  as  a  fraud  upon  appellee;  but  no  estoppel 
of  this  character  was  pleaded,  and  the  proof  only  shows  that  appellee 
had  two  policies  upon  his  furniture,  one  issued  by  the  appellant  and 
the  other  by  the  Houston  Fire  &  Marine  Insurance  Company,  neither 
of  which  companies,  as  the  undisputed  proof  shows,  ever  waived  the 
warranty  clause  under  consideration  by  the  issuance  of  a  mortgage 
permit. 

It  is  contended  that  effect  can  not  be  given  to  the  warranty  clause 
under  consideration  because  it  was  neither  pleaded  nor  proved  that 
the  existence  of  the  mortgages  shown  was  material,  and  the  Act  relat- 
ing to  contracts  of  insurance  approved  March  27,  1903,  is  cited  in 
support  of  this  contention.  This  Act  amends  title  58,  Revised  Civil 
Statutes,  by  adding  thereto  chapter  5,  embracing  articles  3396aa, 
3096bb,  3096cc,  3096dd,  3096ee,  3096eee.  See  General  Laws  1903, 
page  94.  The  Act  provides  (article  3096aa)  that  "any  provision 
in  any  contract  or  policy  of  insurance  issued  or  contracted  for  in  this 
State  which  provides  that  the  answers  or  statements  made  in  the 
application  for  such  contract  or  in  the  contract  of  insurance  if  untrue 
or  false  shall  render  the  contract  or  policy  void  or  voidable,  shall  be 
of  no  effect  and  shall  not  constitute  any  defense  to  any  suit  brought 
upon  such  contract  unless  it  be  shown  upon  the  trial  thereof  that  the 
matter  or  thing  misrepresented  was  material  to  the  risk,  or  actually 
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contributed  to  the  contingency  or  event  on  which  the  said  policy 
became  due  and  payable,  and  whether  it  was  material  and  so  con- 
tributed in  any  case  shall  be  a  question  of  fact  to  be  determined  by 
the  court  or  jury  trying  such  case."  While  this  Act  doubtless  relates 
to  fire  as  well  as  life  insurance  policies,  we  think  it  has  no  applica- 
tion in  this  case.  The  Act  applies  only  to  those  cases  in  which  there 
has  been  misrepresentation  made  by  the  insured,  either  in  the  appli- 
cation for  the  contract  of  insurance  or  in  the  policy  itself.  In  the 
policy  before  us  no  representation  of  any  kind  whatever  was  made  in 
either  application  or  policy,  and  the  provision  of  the  policy  relied 
upon  to  defeat  it  is  a  warranty  in  nature  contractual  to  which  the 
Act  in  no  wise  related. 

There  is  a  further  contention  to  the  effect  that  the  lien  created 
by  the  lease  contract  "is  not  stronger  than  the  statutory  lien  which 
the  law  gives  to  the  landlord,  of  which  appellant  was  charged  with 
notice,  inasmuch  as  J.  A.  Moore,  appellant's  agent,  testified  that  he 
knew  appellee  was  occupying  lease  premises."  It  being  also  contended 
in  this  connection  that  the  mortgage  lien  for  the  sum  of  one  thousand 
dollars  "did  not  cover  the  articles  lost  and  destroyed  by  fire,  and  if 
it  covers  any  of  the  articles,  there  is  more  than  enough  unencumbered 
to  exhaust  the  amount  of  appellant's  policies."  But  we  think  these 
contentions  can  not  be  upheld.  It  is  quite  clear  that  the  mortgage 
lien  is  in  several  respects,  unnecessary  to  notice,  materially  different 
from  the.  lien  given  landlords  by  the  statute,  and  it  is  by  no  means 
clear  from  the  evidence  that  the  furnishings  specified  in  the  mort- 
gage would  not  form  a  material  part  of  the  loss  for  which  appellee 
sues  in  this  case.  The  lien  created  by  the  leasehold  contract;  we 
think,  was  also  in  several  respects  materially  different  from  that  of 
the  statute.  For  instance,  the  lien  of  the  statute  can  not  continue 
or  be  enforced  "for  a  longer  period  than  the  current  contract  year, 
it  being  intended  by  the  term  'current  contract  year*  to  embrace  a 
period  of  twelve  months  reckoning  from  the  beginning  of  the  lease 
or  rental  contract,  whether  the  same  be  in  the  first  or  any  other 
year  of  such  lease  or  rental  contract."  The  article  further  provides 
that  it  "shall  not  be  construed  as  in  any  manner  repealing  or  affect- 
ing any  Act  exempting  property  from  forced  sale."  (See  Eevised 
Statutes,  article  3251.)  While  the  lien  of  the  contract  of  lease  on 
its  face  covers  the  full  period  of  the  lease,  contains  the  express  waiver 
of  all  exemption  laws,  and  distinctly  provides  that  it  shall  be  cumu- 
lative of  the  liens  and  remedies  in  favor  of  landlords  provided  by 
the  statutes  of  this  State,  thereby  indicating  a  clear  purpose  of  pro- 
viding something  in  addition  to  the  lien  given  by  the  statute. 

We  conclude  on  the  whole  that  the  court  should  have  given  the 
peremptory  instruction,  and  that  the  judgment  should  be  reversed  and 
here  rendered  for  appellant. 

Reversed  and  rendered. 
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L.  B.  Weinman  v.  Charles  F.  Spencer. 

Decided  December  11,  1909. 

1. — Appeal  for  Delay — Advancement  of  Cause— Bales  42  and  48. 

Where  an  appellant  fails  to  file  a  brief  in  the  Court  of  Civil  Appeals, 
and  the  appellee  suggests  that  the  appeal  was  for  delay  only,  the  Appellate 
Court  will  advance  the  case  and  consider  the  record  upon  the  brief  of  appellee 
alone,  as  provided  and  required  by  rules  42  and  43  for  the  Courts  of  Civil 
Appeals. 

ft. — Same — Affirmance  with  Damages. 

Record  upon  appeal  considered,  and  held  to  show  a  "plain  case  of  delay"  and 
to  require  an  affirmance  of  the  judgment  with  damages. 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Chas.  T.  Prewitt. 

Bryan  &  Spoonts,  for  appellant. 

A.  J.  Clendenen,  for  appellee. 

SPEEB,  Associate  Justice. — This  is  an  action  by  Charles  P. 
Spencer  against  L.  B.  Weinman  to  recover  a  balance  of  one  hundred 
and  fifty  dollars  alleged  to  be  due  as  a  broker's  commission  in  effect- 
ing a  purchase  of  real  estate.  There  was  a  judgment  in  favor  of  the 
plaintiff  for  the  amount  sued  for  and  the   defendant  has  appealed. 

The  cause  has  been  advanced  upon  a  suggestion  of  delay  made  by 
the  appellee  and  has  been  considered  upon  the  appellee's  brief  alone, 
since  the  appellant  has  failed  to  file  briefs.  This  proceeding 
is  authorized  by  Bules  4#  and  43  for  the  Courts  of  Civil  Appeals. 
Bule  42  provides  that  when  the  "appellant  or  plaintiff  in  error  has 
failed  to  prepare  the  case  for  submission,  by  the  omission  of  what 
is  required  after  bond  or  affidavit  filed  for  appeal  and  for  writ  of 
error  with  citation  served,  the  appellee  or  defendant  in  error,  before 
the  call  of  the  case,  may  file  in  the  Appellate  Court  a  brief  in  the 
manner  required  of  the  appellant  or  plaintiff  in  error — except  that 
his  propositions  will  be  shaped  so  as  to  show  the  correctness  of  the 
judgment — which  the  court  may,  in  its  discretion,  regard  as  a  correct 
presentation  of  the  case,  without  examining  the  record  further  than 
to  see  that  the  judgment  is  one  that  can  be  affirmed  upon  the  view 
of  the  case  as  presented  by  appellee  or  defendant  in  error."  Bule 
43  authorizes  the  submission  of  such  a  case  upon  a  suggestion  of 
delay  whereupon  "the  record  will  be  examined  sufficiently  to  ascer- 
tain that  it  is  or  is  not  properly  a  delay  case,  and  if  found  to  be  a 
plain  case  of  delay,  it  will  be  acted  on  as  such;  but  if  not,  it  will 
be  reversed  or  referred  back  for  a  brief,  or  brief  and  argument,  on 
one  or  both  sides,  as  may  be  directed."  This  rule  further  provides 
in  a  case  like  the  present  "the  court  will  be  required  to  look  only  to 
the  substantial  merits  as  they  may  appear  in  the  record." 

Only  two  assignments  of  error  were  filed  by  appellant  and  they  are 
thus  presented  in  appellee's  brief:  "The  court  erred  in  the  first  para- 
graph of  his  charge  to  the  jury."     "The  court  erred  in  not  granting 
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the  defendant  a  new  trial  and  in  overruling  defendant's  motion  for 
a  new  trial  because  of  the  newly  discovered  evidence  of  Frank  Sin- 
gleton." Appellee's  proposition  under  the  first  assignment  of  error 
is,  "The  charge  of  the  court  submitted  in  appropriate  language  the 
only  issue  in  the  case  and  was  in  all  respects  correct."  The  charge 
complained  of  was  as  follows:  <rXou  are  instructed  that  if  you  be- 
lieve from  the  evidence  that  the  defendant  Weinman  agreed  to  pay 
plaintiff  three  hundred  dollars,  you  will  find  for  the  plaintiff,  Charles 
F.  Spencer,  for  the  sum  of  one  hundred  and  fifty  dollars  with  interest 
at  the  rate  of  six  percent  per  annum  from  the  19th  day  of  January, 
1908;  unless  you  so  believe  you  will  find  for  the  defendant."  The 
following  special  charge  was  also  given  at  the  request  of  appellant: 
"You  are  instructed  that  if  you  believe  Spencer  agreed  to  take  one 
hundred  and  fifty  dollars  commission  on  the  trade  and  that  there- 
after the  trade  was  made  you  will  find  for  defendant."  The  undis- 
puted evidence  showed  that  the  sum  of  one  hundred  and  fifty  dollars 
had  been  paid  by  Weinman  to  Spencer  on  account  of  this  transaction, 
and  the  sole  issue  was  whether  or  not  there  was  a  balance  due  of 
one  hundred  and  fifty  dollars.  We  see  no  possible  error  in  the  court's 
presentation  of  this  issue  and  the  first  assignment  is  therefore  over- 
ruled. 

As  to  the  second  assignment  of  error,  an  examination  of  the  motion 
for  a  new  trial  discloses  that  the  affidavit  of  the  proposed  witness 
Frank  Singleton  corroborative  of  the  statements  of  appellant  in  the 
motion  as  to  what  such  witnesses's  testimony  would  be,  is  not  attached 
to  the  motion  nor  is  its  absence  accounted  for,  although  the  witness 
iB  shown  to  be  an  employe  in  the  office  of  appellant  and  the  affidavit 
could  easily  have  been  obtained.  We  think  this  within  itself  justified 
the  trial  court  in  exercising  his  discretion  against  granting  the  mo- 
tion, if  there  were  no  other  reasons. 

We  have  further  examined  the  record  to  see  if  the  "substantial 
merits"  of  the  case  have  been  reached  as  required  by  Rule  43  above 
cited,  and  are  fully  satisfied  that  it  is  a  "plain  case  of  delay"  and 
should  be  acted  on  as  such.  The  judgment  of  the  County  Court  is 
therefore  affirmed,  together  with  ten  percent  on  the  amount  in  dis- 
pute as  damages  as  provided  by  law.  Sayles'  Texas  Civil  Statutes, 
article  1024. 

Affirmed  with  damages. 


Erie  City  Iron  Works  v.  W.  C.  Noble  et  al. 

Decided  December  13,  1909. 

Id— Appeal — Brief — Suggestion  of  Error. 

The  Appellate  Courts  will  not  consider  a  suggestion  in  appellant's  brief 
of  error  in  computing  the  amount  of  the  verdict,  when  the  matter  was  not 
brought  to  the  attention  of  the  trial  court  by  a  special  charge  nor  in  the  motion 
for  new  trial,  nor  presented  by  an  assignment  of  error. 

& — Accounts— Debits  and  Credits — Interest — Pleading. 

Under  a  prayer  for  general  relief  interest  may  be  allowed  by  way  of 
indemnification  as  part  of  the  damages  claimed,  provided  the  damages  be  laid 
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at  an  amount  sufficient  to  include  the  interest  in  addition  to  the  specific  items 
of  damage  claimed;  but  in  the  absence  of  a  specific  prayer  for  interest  or  an 
allegation  of  damages  in  excess  of  the  sum  of  the  items  of  damage  alleged, 
interest  upon  said  items  can  not  be  allowed  and  the  recovery  will  be  limited 
to  the  specific  damages  sued  for. 

3. — Damages — Loss  of  Crop— Evidence — Comparative  Yields. 

The  issue  being  the  amount  of  loss  suffered  by  defendant  by  reason  of  the 
failure  of  plaintiff  to  irrigate  his  land,  it  was  permissible  to  prove  the  amount 
and  value  of  crops  of  the  same  kind  raised  during  the  same  year  on  land 
thirty  miles  distant,  it  being  shown  that  the  lands  were  practically  the  same 
as  to  character  and  fertility. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Lane,  Wolters  £  Storey,  for  appellant. — Where  the  jury  returns  a 
verdict  in  excess  of  the  amount  claimed  in  the  defendants'  pleading 
in  reconvention,  and  in  excess  of  the  amount  authorized  by  the  charge 
of  the  court  under  the  evidence  admitted,  the  verdict  of  the  jury 
should  be  set  aside  and  a  new  trial  granted,  and  the  rendition  of  such 
a  verdict  indicates,  manifestly,  improper  motives  on  the  part  of  the 
jury,  bias  or  prejudice,  or  such  ignorance  as  renders  their  verdict 
valueless,  and  the  same  should  be  set  aside.  Spiva  v.  Williams,  20 
Texas,  442;  Barnett  v.  Caruth,  22  Texas,  174;  Darden  v.  Mathews, 
22  Texas,  324. 

Comparison  of  crops  of  land  at  a  great  distance  from  the  land  upon 
which  the  crop  in  question  was  raised,  and  at  so  great  a  distance 
that  the  seasons,  as  to  rainfall,  might  have  been,  and  doubtless  were, 
entirely  different,  is  not  competent  to  show  the  probable  yield  which 
would  have  resulted  from  the  crop  in  question. 

Hogg,  Gill  &  Jones,  for  appellees. — The  comparison  of  lands  made 
by  the  witness  Clark  was  material  and  competent;  the  evidence  show- 
ing the  lands  to  be  practically  the  same  in  all  material  respects. 
Ellis  v.  Tips,  16  Texas  Civ.  App.,  82;  Masterson  v.  Heitman,  38 
Texas  Civ.  App.,  476;  Wright  v.  Davenport,  44  Texas,  167;  Osborne 
v.  Poindexter,  34  S.  W.,  299;  Dubois  v.  Bigler,  D5  Pa.  St.,  203; 
McCormick  v.  Vanhatta,  43  Iowa,  389;  J.  I.  Jones  Co.  v.  Niles 
(Wis.),  63  N.  W.,  1013. 

Interest  on  the  items  of  damage  for  loss  of  crop  are  properly  al- 
lowable. Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Duniap,  26  S.  W.,  655;  Ft. 
Worth  &  D.  C.  Ey.  Co.  v.  Greathouse,  82  Texas,  104;  Houston  & 
T.  C.  By.  Co.  v,  Jackson,  62  Texas,  212;  International  &  G.  N.  R. 
Co.  v.  Lewis,  23  S.  W.,  324. 

McMEANS,  Associate  Justice.— W.  C.  Noble  and  Willett  Wil- 
son, defendants  in  the  court  below,  being  the  owners  of  a  plantation 
near  Edna,  in  Jackson  County,  Texas,  approached  the  Erie  City  Iron 
Works,  plaintiff  in  the  court  below,  for  the  purpose  of  contracting 
for  the  purchase  and  erection  by  the  plaintiff  of  a  complete  pumping 
plant  on  said  plantation.  They  explained  to  the  plaintiff  that  they 
were  ignorant  of  the  character  of  the  machinery  necessary  for  that 
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purpose  and  as  to  what  would  constitute  a  complete  pumping  plant. 
They  further  explained  that  they  desired  to  grow  rice  on  their  land, 
and  that  the  rainfall  was  not  sufficient  for  that  purpose,  and  that  it 
was  important  to  them  that  the  plant  he  erected  as  soon  as  possible 
and  in  such  manner  as  to  irrigate  their  rice  farm,  otherwise  they 
would  suffer  damage  should  their  rice  crop  fail  for  lack  of  water. 
Thereupon  plaintiff  and  defendants  entered  into  contract  whereby 
the  plaintiff  agreed  to  furnish  the  necessary  machinery  and  erect  the 
pumping  plant  on  defendant's  land  for  the  contract  price  of  $3,325; 
and  the  purchasers  agreed  to  pay  to  the  contractor  one-half  of  said 
sum  on  arrival  of  the  machinery  at  Edna,  and  the  other  half,  $1,662.- 
50,  on  November  15,  1903,  the  deferred  payment  to  bear  seven  per- 
cent per  annum  interest  from  the  date  of  delivery,  together  with  ten 
percent  attorney's  fees  in  case  suit  should  be  brought  therefor.  Plain- 
tiff, in  said  contract,  warranted  the  machinery  to  elevate  3000  gallons 
of  water  per  minute  against  a  total  head  of  fifty-five  feet,  when 
properly  operated  by  a  competent  person  and  with  the  proper  fuel, 
and  guaranteed  all  material  and  workmanship.  Defendants  agreed 
to  make  all  excavations  necessary  to  properly  install  the  plant,  to 
furnish  the  brick  and  do  the  foundation  work,  and  to  haul  the  ma- 
chinery from  Edna  to  the  pumping  site  in  good  order  and  as  re- 
ceived, etc.  Defendants  made  the  first  payment  for  the  plant,  but 
declined  to  pay  the  second  payment,  or  to  execute  their  notes  there- 
for, because  they  claimed  that  they  had  been  damaged  in  excess  of 
that  amount  by  failure  of  the  plaintiff  to  erect  such  a  plant,  and 
within  the  time,  called  for  by  the  contract.  Hence,  plaintiff  filed 
suit  for  the  balance  claimed  to  be  due  to  it,  together  with  seven  per- 
cent interest  thereon  from  March  28,  1903,  the  date  of  the  arrival 
of  the  machinery  at  Edna,  and  for  ten  percent  attorney's  fees,  and 
for  foreclosure  of  certain  liens,  a  further  reference  to  which  will 
be  unnecessary,  also  claimed  the  sum  of  $85,  made  up  of  certain 
items  of  machinery  which  plaintiff  claimed  to  have  furnished  the 
defendants,  and  for  the  service  of  one  of  its  men  sent  to  work  on 
the  plant.  The  amount  of  the  items  going  to  make  up  the  $85  was 
not  allowed  by  the  jury,  and  no  complaint  as  to  this  is  urged  by  the 
plaintiff. 

Defendants  admitted  the  execution  of  the  contract  and  the  payment 
of  $1,662.50,  denied  compliance  by  plaintiff  in  many  particulars  with 
its  contract,  and  pleaded  breach  of  the  warranty  as  to  the  pumping 
capacity  of  the  plant.  They  further  pleaded  that  by  reason  of  the 
alleged  breaches  on  the  part  of  plaintiff  the  consideration  for  said 
contract  failed  and  that  they  did  not  owe  appellant  anything,  but 
that  they  had  been  compelled,  by  reason  of  plaintiff's  default,  to 
expend  cash  as  follows: 

Cash   paid   plaintiff  upon   arrival   of   machinery   at 

Edna $1,662.50 

Freight  on  parts   shipped 6.03 

Paid   Richberg,   plaintiff's   employe 10.00 

Merchandise    at    Edna 7.75 

Service  of  Malone 4.75 
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Cash  paid  Carruth  at  plaintiff's  request 27.00 

Richberg's    board     17.85 

Hauling  extra  wheel  and  freight 10.00 

Labor  on  defective  foundations 12.00 

Paid  W.  E.  Anderson,  engineer,  for  testing  plant, 

which  did  not  come  up  to  test 35.00 


Total $1,792.88 

For  which  sum  they  prayed  judgment  against  plaintiff.  They  also, 
by  further  plea  in  reconvention,  sought  to  recover  the  value  of  their 
rice  crop  lost  in  1903,  amounting  to  $2000,  and  for  1904,  amount- 
ing to  $875,  and  also  for  an  additional  sum  of  $1,000,  which  they 
alleged  would  be  necessary  to  expend  to  complete  the  plant  in  accord- 
ance with  the  contract.  There  was  no  testimony  offered  in  support 
of  this  last  item,  and  defendants'  claim  therefor  appears  to  have  been 
abandoned. 

Upon  a  trial  before  a  jury  a  verdict  was  returned  in  favor  of 
defendants  for  the  sum  of  $1,697.15.  Defendants  having  entered  a 
remittitur  of  $697.15,  thereby  reducing  the  amount  of  recovery  to 
$1000,  a  judgment  for  defendants  was  entered  for  said  sum,  and 
plaintiff's  motion  for  a  new  trial,  complaining,  among  other  things, 
that  the  verdict  was  excessive,  being  overruled,  plaintiff  has  appealed. 

Appellant's  first  and  second  assignments  of  error  complain  that 
the  verdict  is  excessive  and  that  the  court  erred  in  allowing  to  de- 
fendants an  award  of  damages  which  is  not  justified  by  either  the 
law  or  the  evidence,  nor  authorized  by  the  pleadings  of  defendants. 

It  will  be  observed  that  the  specific  amounts  for  which  defendants 
sue  aggregate  $4,667.88.  One  of  the  items  was  a  claim  for  $1,662.50, 
being  the  amount  agreed  to  be  paid  by  defendants  and  which  was 
paid  by  them  to  plaintiff  upon  the  arrival  of  the  machinery  at  Edna, 
and  which  defendants  sought  to  recover  from  plaintiff.  Manifestly, 
this  recovery  ought  to  have  been  denied  them,  and  was  in  fact  denied 
them  by  the  court.  Deducting  this  sum  from  the  total  amount 
claimed  leaves  $3005.38,  for  which  the  jury,  under  the  evidence, 
might  have  found  in  their  favor.  The  plaintiff  was  entitled  to  a 
finding  in  its  favor  for  the  deferred  payment  of  $1,662.50,  the  bal- 
ance of  the  agreed  price  for  the  machinery,  with  seven  percent  interest 
thereon  from  March  28,  1903,  which  together  amounted  to  $2,305.80. 
Deducting  this  sum  from  the  $3005.38,  which  the  jury  might  have 
found  for  defendants,  leaves  $699.58,  which  is  the  largest  sum  that 
the  jury  was  authorized,  under  the  pleadings  and  evidence,  to  find  in 
favor  of  defendants.  The  jury,  however,  found  the  amount  due  to 
defendants  to  be  $1,697.15,  and  of  this  sum  there  was  remitted 
$697.15,  leaving  a  balance  of  $1000,  for  which  judgment  was  en- 
tered. Thus  we  see  that  the  judgment  is  for  $300.42  more  than  it 
should  have  been  under  the  pleadings  and  evidence. 

But  appellant  contends  that  it  was  entitled  to  attorney's  fees  of 
ten  percent  upon  the  principal  and  interest  of  the  deferred  payment, 
which  would  amount  to  $232.97,  and  that  this  sum  should  be  also 
deducted  from  the  amount  of  appellees'  recovery.    Appellees'  liability 
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to  appellant  for  attorney's  fees  was  pleaded,  but  it  does  not  appear 
that  any  evidence  was  offered  in  support  of  the  claim  other  than  the 
contract  which  provides  that  appellees  should  become  liable  therefor 
in  certain  contingencies.  However  that  may  be,  the  charge  of  the 
court  did  not  authorize  a  recovery  for  attorney's  fees,  and  no  special 
charge  requesting  a  submission  of  the  claim  to  the  jury  was  asked, 
and  no  complaint  of  the  failure  to  submit  the  question  was  made 
in  the  motion  for  new  trial,  or  presented  by  any/  assignment  of  error; 
and  we  think  that  appellant's  contention  that  this  court  should  take 
the  matter  of  attorney's  fees  into  consideration  in  considering  the 
question  of  the  excessiveness  of  the  verdict  comes  too  late. 

But  appellees  contend  that  they  were  and  are  entitled  to  interest 
upon  the  various  items  of  damage  pleaded  by  them  in  their  cross-bill 
and  allowed  by  the  jury;  and  that  when  such  interest  is  taken  into 
consideration  the  amount  due  them  far  exceeds  the  sum  for  which 
judgment  was  rendered  in  their  favor.  There  was  no  prayer  for 
interest  upon  the  amounts  sought  to  be  recovered  by  appellees  in 
their  cross-bill,  but  as  there  was  a  prayer  for  general  relief  it  seems 
that  a  specific  prayer  for  interest  would  not  be  necessary,  but  that 
interest  may  be  allowed  by  way  of  indemnification  as  part  of  the 
damages,  provided  the  amount  claimed  in  the  pleadings  be  laid  in 
a  sufficient  sum  to  cover  the  loss  at  the  time  of  the  accrual  of  the 
cause  of  action  and  the  interest  thereon  from  that  date  to  the  time 
of  trial.  (San  Antonio  &  A.  P.  By.  Co.  v.  Addison,  96  Texas,  61; 
Western  U.  Tel.  Co.  v.  Garner,  83  S.  W.,  433.)  It  will  be  noted 
that  the  appellees  pleaded  specifically  the  items  of  damage  that  went 
to  make  up  the  total  amount  of  their  claim,  and  the  aggregate  of 
these  was  $4,667.88.  One  of  the  items  was  the  $1,662.50  which  they 
had  paid  plaintiff  and  sought  to  recover  from  it,  which  manifestly 
they  had  no  right  to  do  and  which  the  court  below  so  instructed  the 
jury,  and  of  which  appellees  do  not  complain.  The  remaining  specific 
items  aggregate  the  amount  the  jury  must  have  allowed  them,  as 
shown  by  the  figures  presented  by  appellees  in  their  brief,  and  com- 
prises the  entire  amount  they  claimed  after  deducting  the  amount 
of  this  payment  to  appellant.  Had  there  been  a  prayer  for  interest 
or  had  they  laid  their  damages  in  such  a  sum  as  to  include  the  in- 
terest in  addition  to  the  specific  damages  claimed,  they  would  be  right 
in  their  contention;  but  having  failed  to  do  either,  they  must  be  held 
to  a  recovery  of  only  the  specific  damages  sued  for. 

The  court  did  not  err  in  refusing  to  give  appellant's  special  charges 
Nos.  1  and  2,  as  complained  of  in  the  third  and  fourth  assignments 
of  error.  These  instructions  were  sufficiently  covered  by  the  main 
charge. 

Nor  was  it  error  to  permit  the  witness  Ross  Clark  to  testify  to 
the  amount  and  value  of  crops  raised  by  him  in  1903  and  1904  in 
Victoria  County  upon  land  situated  some  thirty  miles  distant  from 
that  of  appellees.  It  was  shown  that  the  lands  were  practically  the 
same  as  to  character  and  fertility,  and  the  testimony  was  admissible 
to  show  what  the  yield  on  appellees'  land  would  probably  have  been 
during  said  years  had  the  pumping  plant  been  such  as  to  have  af- 
forded a  sufficient  supply  of  water  for  irrigation. 
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We  have  examined  the  other  assignments  presented  by  appellant 
and  are  of  the  opinion  that  no  reversible  errors  are  shown  upon  this 
appeal  except  that  raised  by  the  first  and  second  assignments;  and 
for  the  error  indicated  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded  for  a  new  trial  unless  the  appellees 
shall  within  twenty  days  from  December  9,  1909,  file  in  this  court 
a  remittitur  of  $300.42,  and  in  such  event  the  judgment  of  the 
court   below  will  be  affirmed. 

Affirmed  on  remittitur. 


C.  V.  Hill  et  al.  v.  Henry  Alexander  et  al. 

Decided  December  14,  1909. 

1.— Charge— Peremptory  Instruction — Harmless  Error. 

When  the  liability  of  one  of  several  defendants  depended  solely  upon  the 
existence  of  fraud  in  the  transaction,  a  peremptory  instruction  to  find  for 
naid  defendant  could  not  have  been  prejudicial  error  when  the  jury  found  as  a 
fact  that  there  was  no  fraud  whatever  in  the  transaction. 

2. — Brief — Proposition — Irrelevent  Statement. 

A  proposition  under  an  assignment  of  error  can  not  be  considered  when  the 
statement  thereunder  is  not  germane  to  the  proposition. 

3. — Practice— Dismissal  of  Suit — Re-instatement — Consolidation. 

Although  a  suit  may  have  been  dismissed  at  a  former  day  of  the  term, 
such  order  of  dismissal  may  be  set  aside  during  the  same  term  and  the  suit 
consolidated  and  tried  with  another  pending  cause. 

Appeal  from  the  District  Court  of  Haskell  County.  Tried  below 
before  Hon.  C.  C.  Higgins. 

Helton  &  ifurchison  and  Cunningham  &  Oliver,  for  appellants. 

Oscar  Martin  pro  se,  Coombes  &  Coombes,  for  appellees  Alexander 
and  Ballard,  and  Bruce  W.  Bryant,  County  Attorney,  and  H.  O.  Mc- 
Connell  and  Gordon  B.  McGuire,  for  appellee  Haskell  County. 

SPEER,  Associate  Justice. — J.  L.  Baldwin,  H.  M.  Rike,  Mrs. 
J.  S.  Bike  and  J.  G.  Simmons  filed  a  suit  in  the  District  Court  of 
Haskell  County  against  Haskell  County,  the  county  judge  and  county 
commissioners  to  enjoin  them  from  erecting  a  jail  on  lots  5  and  6, 
in  block  12,  of  the  city  of  Haskell,  in  the  vicinity  of  complainants5 
property.  Later,  C.  X.  TTill  filed  his  suit  in  the  District  Court  of 
Haskell  County  against  Henry  Alexander,  Oscar  Martin,  T.  E.  Bal- 
lard, and  Haskell  County,  seeking  to  cancel  deeds  of  conveyance 
from  himself  to  T.  E.  Ballard  and  from  Ballard  to  Haskell  County 
on  account  of  the  fraud  of  his  agent,  Martin,  who  effected  the  sale 
for  him;  and  in  the  alternative  that  if  Haskell  County  should  be 
held  to  be  an  innocent  purchaser,  then  that  he  have  judgment  against 
the  defendants  Martin,  Ballard  and  Alexander  for  his  damages.  The 
defendants  answered,  and  Haskell  County  especially  prayed  that  its 
title  be  quieted  and  that  it  recover  the  lots  in  controversy.     These 
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two  cases  were  by  agreement  consolidated.  The  trial  court  gave  a 
peremptory  instruction  to  the  jury  to  find  in  favor  of  Haskell  County, 
and  submitted  to  them  to  determine  the  issues  as  to  the  other  par- 
ties. From  a  verdict  and  judgment  in  favor  of  all  the  defendants 
the  plaintiffs  have  appealed. 

The  first  assignment  of  error  complains  of  the  peremptory  instruc- 
tion in  favor  of  Haskell  County,  appellants  insisting  that  the  evidence 
was  sufficient  to  show  notice  to  appellee  Haskell  County  of  the  fraud 
committed  in  the  purchase  of  the  lots  from  Hill.  But  an  all  suffi- 
cient answer  to  this  assignment  is  that  the  jury  have  found,  and  this 
finding  is  nowhere  attacked,  that  there  was  no  fraud  in  the  transac- 
tion. The  court  therefore  could  not  have  erred  in  summarily  direct- 
ing a  verdict  for  Haskell  County,  whose  liability,  of  course,  was 
predicated  upon  the  existence  of  fraud  of  which  it  had  notice. 

The  second  and  third  assignments  of  error  are  made  the  basis  of 
the  following  proposition:  "It  was  error  for  the  court  to  charge 
that  the  jury  should  find  that  appellee  Oscar  Martin  was  a  co- 
conspirator with  appellees  Ballard  and  Alexander  and  liable  to  appel- 
lant before  appellant  Hill  could  recover  of  appellees  Ballard  and 
Alexander,  for  the  reason  that  appellants'  pleadings  and  the  evi- 
dence in  the  case  showed  that  appellee  Oscar  Martin  was  the  innocent 
agent  of  appellees  Alexander  and  Ballard."  Conceding  for  the  time 
that  this  is  a  correct  proposition  of  law,  appellants'  statement  never- 
theless does  not  support  it.  It  is  as  follows:  "In  appellant's  peti- 
tion he  alleged  that  appellee  Alexander  fraudulently  sought  to  influ- 
ence said  appellant's  agent,  Oscar  Martin,  to  aid  him  in  purchasing 
said  lots  from  appellant.  Appellant  received  two  letters  from  Oscar 
Martin,  the  first  advising  that  he  could  get  two  thousand  dollars  for 
the  land,  and  the  next  inclosing  a  deed  executed  to  appellee  Alex- 
ander." The  statement  is  hardly  germane  to  the  proposition;  much 
less  does  it  support  it.  In  truth,  an  examination  of  the  record  dis- 
closes that  appellant  Hill's  whole  cause  of  action  was  for  a  rescission 
of  the  sale  of  his  lots  to  Ballard  because  of  the  alleged  duplicity  and 
fraud  of  his  agent  Martin.  We  have  found  nothing  in  the  pleadings 
or  evidence  to  suggest  that  Martin  acted  as  the  agent  of  Ballard 
only  in  purchasing  the  land;  and,  indeed,  if  he  did,  it  is  difficult  to 
conceive  how  appellant  Hill  would  have  a  cause  of  action  at  all. 

Finally,  it  is  insisted  that  the  court  erred  in  instructing  the  jury 
and  rendering  a  judgment  in  favor  of  Haskell  County  for  the  lots  in 
controversy  against  appellants  Baldwin,  Bike,  Simmons  and  Bike, 
because  their  suit  against  Haskell  County  had  been  dismissed,  and 
the  court,  therefore,  had  no  authority  to  consolidate  such  case  with 
the  suit  of  appellant  Hill.  In  the  order  consolidating  the  two  cases, 
however,  it  is  expressly  stated  that  the  order  of  dismissal  theretofore 
entered  in  the  case  of  Baldwin  et  al.  against  Haskell  County  et  al. 
"be  and  is  hereby  in  all  things  set  aside." 

We  have  discussed  every  assignment  of  error;  we  find  no  error  in 
any  of  them;  the  judgment  is  therefore  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Battle  &  McKinney  v.  Mbs.  Julia  J.  White. 

Decided  December  15,  1909. 

1 . — Garnishment — Damages. 

Where  a  writ  of  garnishment  was  wrongfully  sued  out  and  was  levied  on  a 
bank  holding  a  deposit  of  money  for  defendant,  the  latter  could  recover  as 
damages  interest  on  the  entire  deposit  during  the  time  it  was  thus  wrongfully 
withheld  by*  service  of  the  writ.  He  was  not  limited  to  interest  on  such  part  only 
of  the  deposit  as  would  cover  the  debt  sued  for  and  the  costs,  since  the  statute 
(Rev.  Stats.,  art.  225)  forbids  the  garnishee  to  pay  over  any  of  the  effects  of 
defendant  held  by  him. 

2. — Garnishment — Non-resident. 

A  garnishment  obtained  by  a  false  affidavit  to  the  statutory  ground  for  its 
issuance  (no  property  subject  to  execution)  is  not  made  lawful  by  the  fact 
that  defendant  was  a  nonresident.  If  no  means  of  bringing  the  defendant  before 
the  courts  of  this  State  other  than  garnishment  existed,  plaintiff  had.  a  remedy 
by  suit  in  the  State  of  defendant's  residence. 

Appeal  from  the  County  Court  of  Taylor  County.  Tried  below 
before  Hon.  T.  A.  Bledsoe. 

Wagstaff  &  Davidson,  for  appellants. — Defendant  being  a  nonresi- 
dent of  the  State  of  Texas  the  court  had  no  jurisdiction  to  render 
a  judgment  binding  in  'personam  against  defendant  and  the  only 
method  by  which  plaintiff  could  reach  defendant's  property  and 
bring  her  into  court  was  by  resorting  to  writ  of  garnishment  or  some 
similar  extraordinary  remedy.     Goodman  v.   Henley,   80  Texas,  499. 

John  Bowyer,  for  appellee. 

KEY,  Associate  Justice. — This  case  originated  in  the  Justice  of 
the  Peace  Court  and  was  appealed  to  the  County  Court.  Appellants, 
who  were  plaintiffs  in  the  County  Court,  sued  appellee  seeking  to 
recover  $62.50  alleged  to  be  owing  them  as  a  commission  for  negoti- 
ating the  sale  of  certain  real  estate  belonging  to  appellee.  In  the 
Justice's  Court  the  plaintiffs  sued  out  a  writ  of  garnishment,  which 
was  served  on  a  bank  that  had  just  received  $1250  belonging  to 
appellee.  The  writ  of  garnishment  was  quashed  because  of  a  defect 
in  the  plaintiffs  bond. 

Appellee  filed  a  cross-action  in  which  she  sought  to  recover  both 
actual  and  punitory  damages.  At  the  trial  in  the  County  Court  the 
jury  returned  a  verdict  for  the  plaintiffs  for  $62.50,  for  the  com- 
mission claimed  by  them,  and  for  the  defendant  for  $85,  damages  on 
her  cross-action.  Upon  that  verdict  the  court  rendered  judgment  for 
the  defendant  against  the  plaintiffs  for  $22.50  and  costs  of  suit,  and 
the  plaintiffs  have  appealed. 

In  the  sworn  application  upon  which  the  writ  of  garnishment  was 
issued  one  of  the  plaintiffs  stated  that  the  defendant  did  not  have 
in  her  possession,  within  this  State  subject  to  execution,  property 
sufficient  to  satisfy  the  plaintiffs'  debt.  In  her  cross-action  the  de- 
fendant alleged  that  that  averment  and  statement  was  false,  and 
that  she  did  have  at  the  time  that  affidavit  was  made  other  property 
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in  the  State  subject  to  execution  more  than  sufficient  to  pay  the 
plaintiffs'  debt.  The  plaintiff  who  made  the  affidavit  to  procure  the 
writ  of  garnishment  testified  on  the  stand  that  he  knew  when  he 
made  the  affidavit  that  the  defendant  owned  real  estate  in  the  town 
of  Abilene,  the  county  seat  of  the  county  in  which  the  suit  originated, 
of  the  value  of  about  $1400.  He  further  stated  that  he  did  not  read 
the  affidavit,  nor  was  it  read  to  him  before  he  signed  and  swore  to 
it,  and  that  he  did  not  know  that  it  contained  the  statement  that 
the  defendant  did  not  own  any  other  property  in  the  State.  The 
trial  court  instructed  the  jury,  in  substance,  that  if  the  affidavit  made 
for  the  purpose  of  obtaining  the  writ  of  garnishment  was  false,  the 
defendant  would  be  entitled  to  recover  interest  on  the  money  held 
by  the  bank  for  her  from  the  time  the  writ  of  garnishment  was 
served  on  the  bank  to  the  time  it  was  quashed.  That  instruction  is 
complained  of,  the  contention  being  that  it  was  not  necessary  for 
the  garnishee  to  hold  more  than  $150  in  order  to  satisfy  the  plain- 
tiffs' claim  and  costs  of  suit,  and  therefore,  although  the  garnishment 
may  have  been  wrongfully  sued  out,  the  defendant  would  not  be  , 
entitled  to  recover  interest  upon  more  than  $150. 

Article  225  of  the  Revised  Statutes  declares  that  from  and  after 
the  service  of  writ  of  garnishment  it  shall  not  be  lawful  for  the 
garnishee  to  pay  to  the  defendant  any  debt  or  deliver  to  him  any 
effects.  In  view  of  that  statute  we  overrule  the  contention  urged,  and 
hold  that  interest  was  recoverable  upon  the  entire  sum. 

There  is  no  merit  in  the  contention  that  because  the  defendant 
was  a  nonresident  the  plaintiffs  had  the  right  to  sue  out  the  writ 
of  garnishment  for  the  purpose  of  bringing  her  into  court.  If  it  be 
conceded  that  garnishment  or  attachment  was  the  only  means  by 
which  the  plaintiffs  could  bring  the  defendant  into  a  Texas  court, 
it  does  not  follow  that  they  had  no  other  remedy.  The  courts  of 
the  State  of  which  the  defendant  was  a  resident  were  open  to  them, 
and  they  could  have  sued  her  in  that  State,  without  invoking  the  aid 
of  a  writ  of  garnishment  or  attachment. 

The  other  assignments  assail  the  verdict,  which  we  hold  is  amply 
supported  by  testimony. 

No  error  has  been  pointed  out  and  the  judgment  is  affirmed. 

Affirmed. 


J.  D.  Mullinax  v.  0.  P.  Pybon. 

Decided  December  15,  1909. 

1.— Contract— Pleading — Quantum  Meruit. 

Where  plaintiff  declares  on  an  agreed  contract  for  compensation — picking 
cotton  at  a  specified  price  per  cwt. — he  can  not  prove  or  recover  for  the 
reasonable  and  customary  price  of  his  services. 

2. — Evidence — Reputation. 

Where  plaintiff's  reputation  for  honesty  was  put  in  issue  by  a  plea  seeking 
to  charge  him  for  embezzlement  of  money  of  defendant,  he  could  prove  his 
good  reputation  in  rebuttal,  but  testimony  of  one  for  whom  he  had  worked 
that  he  made  a  good  hand  and  they  had  no  trouble  in  settlement  was  not 
admissible. 
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3.— —Same. 

The  fact  that  plaintiff's  reputation  for  honesty  was  put  in  issue  and  evidence 
in  its  support  was  admissible,  did  not  put  in  issue  the  honesty  of  defendant  nor 
warrant  the  introduction  of  evidence  attacking  his  reputation  by  plaintiff. 

Appeal  from  the  County  Court  of  Jack  County.  Tried  below 
before  Hon.   S.   Stark. 

Nicholson  &  Fitzgerald,  for  appellant. 

P.  B.  Cox  and  J.  P.  Simpson,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  against  ap- 
pellant to  recover  the  sum  of  $425.95,  with  interest  at  six  percent 
per  annum,  for  money  borrowed  to  the  amount  of  $250,  for  labor 
performed  by  the  month  in  making  a  crop  to  the  amount  of  $160.75, 
and  for  cotton  picked  by  special  contract  at  sixty-five  cents  per  hun- 
dred,  amounting   to   $15.20,   aggregating   the   total   sum    of   $425.95. 

Defendant  answered  by  general  denial  and  by  plea  of  payment  of 
the  items  of  $250  and  $160,  and  denial  of  the  contract  for  picking 
cotton;  and  also,  in  effect,  alleged  that  the  plaintiff  had  appropriated 
or  embezzled  certain  amounts  of  money  stated  in  appellant's  answer. 

On  trial  below,  verdict  and  judgment  were  rendered  in  appellee's 
favor  for  the  sum  of  $285,  from  which  the  appellant  has  appealed. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  permitting  plaintiff  to  prove  by  certain  witnesses  the  rea- 
sonable and  customary  price  for  picking  cotton  in  the  neighborhood 
in  which  the  defendant  resided,  which  was  testified  to  by  these  witr 
nesses  as  sixty-five  cents  per  hundred  pounds.  This  evidence  was 
objected  to  by  the  appellant  on  the  ground  that  there  was  no  plead- 
ing upon  which  to  base  it;  that  the  plaintiff  had  declared  upon  an 
express  contract,  and  that  it  was  error  to  permit  the  plaintiff  to 
prove,  as  a  basis  for  recovery  as  to  that  item,  the  reasonable  value 
of  the  services  in  picking  cotton.  This  objection  was  well  taken.  The 
declaration  upon  an  express  contract  as  to  a  certain  amount  agreed 
to  be  paid  for  the  services  rendered  will  not  let  in  proof  of  a  quantum 
meruit  or  the  reasonable  value  of  the  services  rendered  by  the  plaintiff. 

The  second  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  permitting  evidence  of  witnesses  in  favor  of  plaintiff 
to  the  effect  that  the  plaintiff  had  worked  for  him  and  that  he  had 
no  trouble  in  making  settlement  with  the  plaintiff;  that  the  plaintiff 
was  a  good  hand  and  had  a  good  reputation  for  honesty.  A  part  of 
this  testimony  was  admissible  and  a  part  not  admissible.  So  far  as 
relates  to  the  question  whether  plaintiff  worked  for  the  witness  Smith, 
and  that  he  had  no  trouble  in  making  a  settlement,  and  that  the 
plaintiff  was  a  good  hand,  was  not  an  issue  in  the  case;  but  the 
question  of  the  plaintiff's  good  reputation  for  honesty  was  an  issue 
brought  into  the  case  by  the  appellant's  pleading,  charging  him  with 
embezzlement  of  money  belonging  to  the  appellant.  This  is  one  of 
the  instances  in  which  evidence  of  good  character  for  fair  dealing 
and  honesty  was  admissible.  Fire  Assn.  of  Phila.  v.  Jones,  40  S. 
W.,  46. 
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Appellant's  third  assignment  complains  of  the  ruling  of  the  court 
in  allowing  the  witness  John  Spencer  to  testify,  in  effect,  that  the 
reputation  of  the  defendant  for  dishonesty,  trickery  and  not  paying 
his  debts  was  bad.  There  was  no  issue  raised  by  the  pleadings  as 
to  defendant's  honesty  or  his  reputation  in  any  manner,  as  called  in 
question  by  this  testimony,  and  we  know  of  no  rule  that  would  justify 
the  admission  of  this  evidence,  except  that  it  may  have  been  believed 
that  the  doctrine  of  "an  eye  for  an  eye  and  a  tooth  for  a  tooth" 
prevailed  in  Texas.  From  the  manner  in  which  this  question  is 
treated  the  appellee  undertakes  to  justify  the  ruling  of  the  court  in 
admitting  this  evidence,  on  the  ground  that  as  the  appellant  had 
bj  his  pleading  charged  the  plaintiff  with  an  unlawful  appropriation 
and  embezzlement  of  his  money,  that  the  plaintiff  should  he  allowed 
to  attack  the  reputation  of  the  defendant  in  the  manner  questioned 
by  this  testimony.  We  will  not  undertake  to  argue  this  question,  for 
fear  that  we  might  become  extravagant  in  the  language  we  might 
use,  but  will  simply  dispose  of  it  with  the  statement  that  no  such 
rule  is  recognized  in  the  law. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  H.  Shaw  et  al.  v.  H.  J.  Schuch. 

Decided  December  15,  1909,  and  January  19,  1910. 

L — Injunction — Appeal — Statement  of  Facts. 

The  ruling  of  the  trial  court  refusing  an  injunction  on  the  merits,  having  Bet 
down  the  case  for  a  hearing  of  both  parties  on  presentation  of  the  petition  to  him, 
can  not  be  reviewed  on  appeal  in  the  absence  of  a  statement  of  facts  showing  the 
proof  on  which  he  acted. 

05    MOTION    FOB   REHEARING   AND    CERTIORARI. 

3. — Appeal — Defective  Record — Want  of  Diligenoe. 

It  is  the  duty  of  appellant's  counsel  to  see  that  a  proper  record  is  sent  up 
on  appeal.  Certiorari  to  bring  up  a  statement  of  facts,  omitted  from  the  record 
by  inadvertance  of  the  clerk,  will  be  refused  after  the  cause  has  been  affirmed 
because  of  its  absence,  where  no  excuse  is  shown  except  that  counsel  supposed 
it  to  be  contained  in  the  record. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  •be- 
low before  Hon.  J.  W.  Timmins. 

Taylor  &  Frinle,  for  appellants.. 

Joseph  Spence,  Jr.,  and  C.  E.  Dubois,  for  appellee. 

RICE,  Associate  Justice. — On  the  8th  of  November,  1909,  W.  H. 
Shaw  and  others,  appellants  herein,  presented  their  petition  in  vaca- 
tion for  injunction  to  the  Hon.  J.  W.  Timmins,  District  Judge,  for  a 
mandatory  writ  of  injunction,  for  the  purpose  of  enjoining  H.  J. 
Schuch,  appellee  herein,  or  any  person  acting  for  him,  from  in  any 
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way  interfering  with  them  in  removing,  hauling  and  using  gravel 
from  the  bed  of  the  main  Concho  river,  and  further  requiring  and 
commanding  the  said  Schuch  to  remove  a  fence  from  around  the 
gravel  bed  in  said  river,  to  the  end  that  they,  in  common  with  all 
others,  might  use  and  haul  said  gravel,  and  that  on  final  hearing  said 
injunction  be  made  perpetual;  alleging,  amongst  other  things,  that  the 
said  Schuch,  to  their  detriment,  had  fenced  in  and  enclosed  a  part  of 
the  bed  of  the  main  Concho  river,  at  a  point  about  one  mile  from 
Chadboume  street,  in  the  city  of  San  Angelo;  that  said  point  or  por- 
tion thereof  so  fenced  was  a  part  of  said  river  bed  running  along  by 
and  being  the  south  boundary  line  of  a  tract  of  land  owned  by  Leon 
Mosbacher,  just  below  the  confluence  of  the  Middle  and  North  Concho 
rivers;  that  defendant  had  fenced  and  enclosed  the  bed  of  said  river, 
to  the  end  that  he  might  have  the  exclusive  use  and  benefit  of  the 
gravel  and  sand  that  had  accumulated  at  said  point  in  said  river,  and 
had  appropriated  the  same  to  his  exclusive  use  and  benefit.  It  was 
further  alleged  in  said  petition  that  there  was  no  other  body  of  gravel 
and  sand  of  as  good  guality  as  this  within  said  distance  from  said 
city  to  which  appellants  might  have  free  access  without  trespassing 
upon  private  land ;  that  some  of  them  obtained  a  livelihood  by  hauling 
said  gravel  and  sand,  and  that  others  of  plaintiffs  were  users  and  con- 
sumers of  said  gravel  as  builders  and  contractors  for  the  erection  of 
houses  in  said  city;  that  said  gravel  and  sand  at  said  portion  of  the 
bed  of  said  river  was  common  property  belonging  to  the  general  pub- 
lic, and  that  no  one  has  an  exclusive  right  thereto,  but  that  plaintiffs, 
in  common  with  others,  have  the  right  to  take,  haul  and  use  said 
gravel,  and  that  the  defendant  had  no  legal  right  to  fence  or  enclose 
the  same ;  that  the  Concho  river  from  its  mouth  to  a  distance  far  above 
said  gravel  and  sand  bed  is  of  a  uniform  width  of  more  than  thirty 
feet,  and  is  thereby  made  navigable  by  virtue  of  article  4147  of  the 
Revised  Civil  Statutes  of  Texas. 

Upon  the  presentation  of  this  petition  to  said  judge,  it  was  set  down 
for  hearing  on  the  10th  of  November,  and  notice  issued  to  appellee  in 
accordance  therewith.  Upon  hearing  appellee  answered  by  general  and 
special  exceptions,  general  denial,  and  by  special  answer  that  he  had 
leased  the  tract  of  land  from  Mosbacher  bordering  upon  said  river, 
upon  which  the  gravel  was  situated,  but  that  said  graved  and  sand 
mentioned  in  the  petition  is  not  in  nor  does  the  same  form  any  part 
of  the  bed  of  said  river,  but,  on  the  contrary,  by  reason  of  the  change 
in  "the  course  of  the  stream,  said  gravel  and  sand  had  accumulated  to 
the  height  of  some  six  feet  above  and  higher  than  the  bed  of  said  river 
and  against  the  tract  of  land  that  he  had  leased,  and  being  so  formed, 
that  the  same  was  by  accretion  a  part  of  said  land;  that  defendant 
had  not  fenced  or  enclosed,  nor  was  he  exercising  the  exclusive  use  of 
any  sand  or  gravel  situated  in  the  bed  of  said  river;  that  the  tract  of 
land  leased  and  fenced  by  him  is  bounded  on  the  south  by  said  Concho 
river,  and  extends  to  the  low-water  mark  thereof,  and  that  defendant 
has  enclosed  and  is  using  the  same,  as  he  has  a  right  to  do,  no  part  of 
which  is  public  land  nor  lies  in  the  bed  of  said  river. 

The  court,  after  hearing  the  evidence,  refused  the  injunction,  and 
an  order  was  entered  in  accordance  therewith,  from  which  this  appeal 
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is  prosecuted.  The  assignments  of  error  assail  the  judgment  refusing 
the  relief  on  the  ground  that  appellee  had  no  right  to  enclose  the 
land. 

There  is  no  statement  of  facts  nor  conclusions  of  fact  and  law  filed 
by  the  court  nor  any  bill  of  exceptions  to  the  ruling  of  the  court  in 
the  record.  This  being  the  state  of  the  record,  and  no  fundamental 
error  appearing,  there  is  nothing  for  this  court  to  review.  (Secrest  v. 
Townsend,  1  Texas,  414;  Ward  v.  Lattimore,  2  Texas,  246;  Punder- 
son  v.  Love,  3  Texas,  61 ;  Anderson  v.  Walker,  67  S.  W.,  432 ;  see  also 
title  Appeal  and  Error,  vol.  1,  Green's  Texas  Dig.,  p.  467,  sees.  582 
et  seq.) 

Therefore,  the  judgment  of  the  court  below  must  be  affirmed,  and 
it  is  so  ordered. 

OPINION  ON  MOTIONS  FOR  REHEARING  AND  CERTIORARI. 

On  the  15th  of  December  last,  judgment  of  the  court  below  in  this 
case  was  affirmed  without  reference  to  the  merits,  it  being  held  by  us 
that,  in  the  absence  of  a  statement  of  facts,  the  errors  assigned  were 
such  as  could  not  be  considered.     Since  then,  to  wit,  on  December  30, 

1909,  a  motion  for  rehearing  was  filed  herein,  and  on  January  11, 

1910,  appellant  filed  a  motion  suggesting  diminution  of  the  record  and 
for  writ  of  certiorari  to  the  district  clerk  to  perfect  the  same  by  send- 
ing up  the  original  statement  of  facts,  to  the  end  that  the  same  might 
be  filed  as  a  part  of  the  record  on  this  appeal ;  which  last  motion  is  ac- 
companied by  an  agreement  of  opposing  counsel  to  the  effect  that  said 
original  statement  of  facts  might  be  filed  and  used  on  motion  for  re- 
hearing. As  a  basis  for  said  motion  it  is  alleged,  among  other  things, 
that  the  clerk  of  the  court  in  sending  up  the  transcript  of  the  record 
in  this  case  inadvertently  overlooked  and  failed  to  send  up  the  original 
statement  of  facts  agreed  to  by  the  respective  attorneys  and  approved 
by  the  court,  filed  November  12,  1909.  And  it  is  further  alleged  that 
counsel  for  the  appellant  believed  that  the  statement  of  facts  was  on 
file  among  the  papers  in  this  cause  (that  is,  the  counsel  that  were  then 
in  the  case)  until  after  the  case  was  affirmed,  when  they  were  informed 
that  no  statement  of  facts  appeared  among  the  papers  of  the  cause. 

Both  of  these  motions,  after  due  consideration,  we  think  should  be 
overruled,  because  no  sufficient  reason  is  shown  why  the  statement  of 
facts  did  not  accompany  the  record.  The  transcript  of  the  record  was 
filed  in  this  court  on  the  17th  of  November,  1909,  accompanied  by 
briefs  for  appellant,  which  were  filed  on  the  same  day.  Briefs  for  ap- 
pellee were  filed  on  the  22d  of  said  month,  and  the  case  was  not  sub- 
mitted until  the  8th  of  December.  It  is  not  a  sufficient  excuse  that  the 
clerk,  from  inadvertence  failed  to  send  up  the  statement  of  facts.  It 
has  frequently  been  held  that  it  is  the  duly  of  counsel  to  see  that  the 
record  is  properly  made  up  for  submission,  and  nothing  is  shown  in 
the  motion  excusing  the  failure  on  the  part  of  counsel  in  this  case  to 
ascertain  the  fact  that  the  statement  of  facts  had  not  been  sent  up. 
The  only  allegation  is  to  the  effect  that  counsel  thought  that  it  had 
been  sent.  In  Boss  v,  McGown,  58  Texas,  603,  where  a  statement  of 
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facts  was  disregarded  because  it  was  filed  after  close  of  the  term  at 
which  the  cause  was  tried  without  the  record  showing  that  an  order 
had  previously  been  entered  allowing  this  to  be  done,  and  where  it 
was  actually  shown  that  the  order  had  been  entered  in  the  court  below 
allowing  the  statement  to  be  prepared  and  filed  after  adjournment,  but 
by  inadvertence  of  the  clerk  it  was  not  incorporated  in  the  record,  and 
where  it  was  asked  that  a  certiorari  be  issued  to  have  the  same  so  in- 
corporated that  it  might  be  considered  in  the  case  if  the  motion  for 
rehearing  should  prevail,  it  was  held,  Chief  Justice  Willie  delivering 
the  opinion  of  the  court,  that  "No  excuse  is  offered  as  to  why  this  de- 
fect in  the  record  was  not  discovered  before  the  cause  was  submitted, 
and  why  the  certiorari  was  not  asked  to  perfect  it  before  the  court 
was  compelled  to  undergo  the  labor  of  examining  the  case  under 
the  supposition  that  no  such  order  has  been  made  in  the  court 
below.  Inadvertence  .or  inattention  of  the  clerk  to  his  duties  in 
making  up  the  transcript  does  not  excuse  an  appellant  for  fail- 
ing to  perform  his  duty  in  bringing  the  appeal  properly  before  the 
court.  Due  scrutiny  of  the  record  will  enable  him  to  discern  defects 
in  it,  and  have  them  remedied  in  time;  and  should  the  clerk  refuse  to 
make  up  the  transcript  properly,  the  appellant  has  his  remedy  to  com- 
pel him  to  the  performance  of  this  duty." 

He  further  says  that  "After  a  cause  is  once  submitted  upon  a 
transcript  supposed  to  be  correct  as  the  parties  have  made  no  objection 
to  it,  and  we  have  decided  it  upon  such  transcript,  we  can  not  under- 
take to  re-examine  such  cause  because  the  counsel  for  either  party  dis- 
covers a  defect  in  the  transcript,  which,  if  supplied,  might  possibly 
lead  us  to  a  different  conclusion.  A  mistake  in  the  pleadings  or  facts 
of  a  single  word  might  influence  the  decision.  This  discovered  and 
remedied,  a  new  opinion  framed  to  suit  the  altered  record  might  itself 
be  set  aside  upon  the  discovery  of  some  other  error,  and  so  on  to  num- 
berless changes  in  the  transcript  and  the  decisions  upon  it.  This  prac- 
tice can  not,  of  course,  be  allowed,  and  to  prevent  it  the  right  to  a  cer- 
tiorari must  be  limited  to  some  point  in  the  proceedings  which  must 
not  extend  beyond  the  date  of  the  submission  of  the  cause  to  the 
court  for  decision.  Indeed,  this  has  been  the  rule  of  this  court  an- 
nounced in  frequent  opinions  of  our  predecessors,  which,  having  been 
orally  delivered,  may  not  have  come  to  the  knowledge  of  the  profes- 
sion generally." 

To  the  same  effect  is  Railway  v.  Scott,  78  Texas,  360;  see  also  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Pettigrew  (Texas  Civ.  App.),  97  S.  W.,  338, 
and  Bomar  v.  Legg  &  Tindall,  101  S.  W.,  839;  see  also  Wallace  & 
Reed  v.  Reed -Bros.,  116  S.  W.,  35,  where  the  ruling  in  Ross  v.  Mc- 
Gown,  supra,  is  approved. 

Believing  that  mere  failure  or  inadvertence  on  the  part  of  the  clerk 
to  send  up  a  statement  of  facts  which  has  not  been  discovered  by  coun- 
sel for  the  appellant  who  has  briefed  the  case  until  after  its  submission 
and  decision,  is  not  sufficient  reason  upon  which  to  predicate  a  motion 
for  certiorari  to  perfect  the  record,  we  therefore  overrule  the  same,  as 
well  as  the  motion  for  rehearing.     Motions  overruled. 

Affirmed. 
Writ  of  error  refused. 
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Anna  S.  Taft  et  al.  v.  S.  C.  Ward. 

Decided  December  15,  1909. 

1. — Boundaries — Intention  of  Surveyor — Footsteps  Must  Control, 

When  there  is  a  direct  and  positive  conflict  between  the  evident  intention 
and  desire  of  a  surveyor,  as  evidenced  by  his  field  notes  and  maps,  and  his  actual 
survey  and  footsteps  on  the  ground  as  evidenced  by  marked  lines  and  corneis, 
the  work  and  footsteps  on  the  ground  must  control. 

2. — Same— Case  Stated. 

The  same  surveyor  at  about  the  same  time  surveyed  a  number  of  square 
640-surveys,  and  designated  a  certain  number  of  such  surveys  as  block  1,  and 
those  remaining,  block  2;  it  was  the  evident  intention  of  the  surveyor  as 
shown  by  his  field  notes  and  plats,  that  the  north  and  south  lines  dividing  the 
surveys  should  be  continuous  lines  through  both  blocks;  it  subsequently  developed, 
as  shown  by  the  marked  lines  and  corners  found  upon  the  ground,  that  the  north 
and  south  lines  running  through  block  2  were  not  continuations  or  prolongations 
of  such  lines  in  block  1,  but  that  there  was  an  off-set  of  380  varas.  Held,  (1) 
the  outside  lines  or  boundaries  of  the  two  blocks  must  be  fixed  by  the  outside 
lines  of  the  constituent  surveys;  and  (2)  the  work  actually  done  on  the  ground, 
the  footsteps  of  the  surveyor,  would  override  the  intention  of  the  surveyor  and 
his  field  notes  and  plats. 

8.— Same. 

It  is  only  in  the  absence  of  other  means  of  identification  that  known  calls  in 
other  surveys  can  be  appealed  to  to  locate  a  tract  of  land. 

Appeal  from  the  District  Court  of  Dimmit  County.  Tried  below  be- 
fore Hon.  J.  F.  Mullallv. 

F.  Vandervoort  and  Ogden,  Brooks  and  Napier,  for  appellants. 

E.  A.  Moore  and  2V.  A.  Rector,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellants 
against  appellee  in  the  form  of  trespass  to  try  title,  but  really  is  a 
contest  as  to  the  boundary  lines  between  surveys  15,  37,  46  and  54, 
block  2,  Texas  &  New  Orleans  Railroad,  and  survey  number  38,  not 
patented,  in  same  block,  and  survey  number  83,  not  patented,  known 
as  A.  M.  Fore  survey.  The  case  was  tried  by  jury  and  the  boundary 
located  as  claimed  by  appellee,  and  the  latter  was  awarded  damages  in 
the  sum  of  twenty-five  dollars. 

The  following  plat  will  assist  in  arriving  at  a  full  understanding  of 
the  controversy  between  the  parties: 

The  controversy  is  over  the  location  of  the  boundary  lines  between 
surveys  15,  37,  46  and  54  in  block  2,  owned  by  appellants,  and  survey 
38  out  of  the  same  block,  and  survey  83,  A.  M.  Fore,  a  school  section, 
located  by  virtue  of  an  alternate  land  certificate,  appellants  claiming 
that  the  boundaries  of  the  inside  surveys,  which  should  fix  the  bounda- 
ries between  the  parties,  are  where  the  solid  lines  appear  on  the  plat, 
and  appellee  that  they  are  along  the  dotted  lines,  380  varas  to  the  west 
of  the  solid  lines.  Surveys  36,  46  and  54  lie  on  the  south  of  15,  and 
do  not  appear  on  the  plat.  The  surveys  of  blocks  1  and  2  were  made 
by  the  same  surveyor  near  the  same  time,  and  the  map  or  plat  of  the 
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surveys  made  by  him  show  that  the  lines  of  the  different  surveys  run- 
ning from  the  north  to  the  south  are  continuous  and  unbroken  lines 
through  the  two  blocks.  Appellants  own  lots  15,  37,  46,  54,  55,  70,  75 
and  78  in  block  2,  and  all  the  lots  to  the  westward  of  them,  except 
survey  16,  which  is  State  land.  Surveys  38  and  83  are  school  sections, 
and  were  awarded  appellee  on  his  application  to  purchase,  by  the  Com- 
missioner of  the  General  Land  Office,  on  December  17,  1907. 

The  only  well-defined  and  established  point  in  block  1  is  the  north- 
east corner  of  survey  1,  at  which  the  original  surveyor  began  to  survey 
the  subdivision  of  that  block.  The  beginning  corner  of  block  2  is  es- 
tablished and  is  the  northeast  corner  of  survey  1  in  that  block,  and  it 
calls  for  an  eastern  corner  of  survey  44  in  block  1.  Survey  2  in  block 
2  begins  at  the  same  corner  as  does  survey  1,  designating  it  as  the  east 
corner  of  survey  44  in  block  1.  It  is  tied  by  its  field  notes  to  sur- 
vey ]. 

Surveys  1  to  14  inclusive  in  block  2  adjoin  surveys  44,  43,  34,  33, 
24,  23,  14,  13,  12,  3  and  4  in  block  1,  and  the  north  lines  in  the  first- 
named  surveys  correspond,  by  the  calls  in  the  field  notes,  with  the  sur- 
veys named  in  block  1,  and  are  tied  to  them.  There  is  nothing  to 
mark  the  common  line  between  blocks  1  and  2. 

Kuechler,  who  surveyed  the  two  blocks  originally,  did  not  make  any 
starting  point  for  the  whole  of  either,  but  he  began  with  survey  1  in 
each  block  and  tied  the  other  surveys  in  each  block  to  survey  1.  In 
surveying  block  2,  he  began  with  survey  1  in  that  block,  and  tied  it  to 
survey  44  in  block  1  as  he  tied  all  of  the  surveys  in  block  2  to  the  ad- 
joining lots  in  block  1. 

The  uncontroverted  evidence  showed  that  in  1898  all  of  the  original 
corners  on  the  south  line  of  the  northern  tier  of  surveys  numbered  1 
to  10  inclusive  were  found  except  the  common  corner  of  8  and  9  and 
the  southeast  corner  of  survey  10.  Those  corners  are  on  the  dotted 
lines  on  the  plat,  which  are  claimed  by  appellee  to  be  the  true  location 
of  the  lines  and  corners.  Other  marked  corners  of  a  number  of  other 
surveys  in  block  2  were  found  on  the  ground,  all  tending  to  carry  out 
the  theory  of  appellee. 

From  a  statement  of  the  facts  hereinbefore  made,  it  is  apparent  that 
it  was  the  intention  of  Kuechler,  the  original  surveyor,  to  run  the  lines 
of  the  surveys  in  block  1,  extending  in  a  northerly  and  southerly  di- 
rection, straight  through  block  2,  so  as  to  make  the  surveys  in  block  2 
conform  in  course  and  distance  to  those  in  block  1,  but  that  in  making 
the  actual  survey  he  did  not  make  them  so  conform.  In  other  words, 
there  is  a  direct  and  positive  conflict  between  the  evident  intention  and 
desire  of  the  surveyor  as  expressed  in  his  maps  and  plats  and  the  calls 
in  the  different  surveys,  and  his  actual  survey  and  footsteps  on  the 
ground  as  shown  by  marked  corners.  It  is  not  questioned  that  the 
different  subdivisions  of  block  2  were  actually  made  upon  the  ground, 
nor  that  the  marked  corners  of  the  different  survevs  found  on  the 
ground  were  made  by  the  original  surveyor.  The  case  made  by  the 
evidence  was  one  purely  of  fact  and,  therefore,  peculiarly  one  for  the 
decision  of  a  jury. 

Appellants  have  presented  their  case  in  the  trial  court,  as  well  as  in 
this  court,  on  the  theory  that  there  were  surveys  of  the  two  entire 
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blocks,  the  lines  around  the  blocks  having  been  run  by  the  surveyor 
and  then  subdivisions  of  the  blocks  made  with  reference  to  the  outside 
lines  of  the  blocks.  The  theory  is  not  supported  by  the  facts.  There 
were  no  surveys  made  of  the  blocks,  except  incidental  to  and  arising 
from  making  a  number  of  surveys .  and  then  designating  a  certain 
number  of  such  surveys  block  1,  and  those  remaining,  block  2.  The 
outside  lines  of  the  blocks  are  fixed  by  the  actual  survey  of  the  differ- 
ent tracts  composing  them.  A  different  case  would  be  presented  if 
the  blocks  had  been  laid  off  and  then  subdivided. 

Any  facts  tending  to  show  the  actual  footsteps  of  the  surveyor  in 
making  the  different  subdivisions  that  compose  the  respective  blocks 
could  be  used  to  ascertain  the  boundaries  of  the  blocks,  which  are 
merely  the  boundaries  of  the  outside  subdivisions,  and  if  no  marks  can 
be  found  designating  and  fixing  the  lines  of  the  outside  subdivisions 
they  could  be  fixed  by  marked  corners  and  footsteps  around  inside  sur- 
veys to  which  they  are  tied  by  their  field  notes. 

If  footsteps  of  the  surveyor  are  found  and  identified,  they  must  con- 
trol, and  all  classes  of  calls  must  yield  to  them.  As  said  in  Stafford 
v.  King,  30  Texas,  257:  "The  surveyor  may  fall  into  error  in  making 
out  the  field  notes,  both  as  to  course  and  distance  (the  former  no  more 
than  the  latter),  and  the  Commissioner  of  the  General  Land  Office 
may  fall  into  a  like  error  by  omitting  lines  and  calls,  and  mistaking 
and  inserting  south  for  north,  east  for  west.  And  this  is  the  work  of 
the  officers  themselves,  over  whom  the  locator  has  no  control.  But 
when  the  surveyor  points  out  to  the  owner  rivers,  lakes,  creeks,  marked 
trees,  and  lines  on  the  land  for  the  lines  and  corners  of  his  land,  he 
has  the  right  to  rely  upon  them  as  the  best  evidence  of  his  true  boun- 
daries, for  they  are  not  liable  to  change  and  the  fluctuations  of  time, 
to  accident  or  mistake,  like  calls  for  course  and  distance;  and  hence 
the  rule  that,  when  course  and  distance,  or  either  of  them,  conflict 
writh  natural  or  artificial  objects  called  for,  they  must  yield  to  such 
objects.  •  .  .  The  identification  of  the  actual  survey,  as  made  by 
the  surveyor,  is  the  desideratum  of  all  these  rules.  The  footsteps  of 
the  surveyor  must  be  followed,  and  the  above  rules  are  found  to  afford 
the  best  and  most  unerring  guides  to  enable  one  to  do  so." 

Appellants  do  not  deny  that  a  number  of  marked  corners  of  differ- 
ent surveys  of  block  2  were  found,  but  it  is  insisted  that  the  outside 
lines  of  th£  outside  surveys  on  the  east  of  the  block  should  be  fixed 
by  the  marked  corner  of  survey  1  in  block  1,  and  that  it  should  be  used 
to  fix  not  only  the  outside  lines  of  block  1,  but  also  of  block  2.  We 
see  no  reason  for  attaching  more  dignity  to  the  marked  northeast  corner 
of  survey  1  in  block  1  than  to  the  well-established  corners  of  a  number 
of  surveys  in  block  2,  in  fixing  the  boundaries  of  the  latter  surveys. 
While  the  surveys  of  the  two  blocks  were  made  within  a  iew  days  of 
each  other,  they  were  separate  surveys,  and  the  marked  corners  of  the 
one  block  can  not  be  used  to  fix  the  corners  and  lines  of  the  other 
when  the  latter  was  an  actual  survey,  and  that  survey  can  not  be 
totally  disregarded  in  order  to  follow  lines  run  from  the  corner  of  an- 
other survey.  The  lines  of  the  outside  tier  of  surveys  of  block  2  are 
not  found  on  the  ground  and  must  be  determined  from  known  lines  of 
the  surveys  either  of  block   1  or  block  2,  and  where  a  number  of 
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marked  corners  are  found  in  block  2,  we  think,  in  constructing  the 
outside  lines  of  the  block,  those  corners  rather  than  those  of  another 
block  or  survey  in  another  block  should  be  given  the  preference.  What- 
ever may  have  been  the  intention  of  the  surveyor  as  to  the  continuity 
of  the  lines  through  the  two  blocks,  must  give  way  and  be  subordinate 
to  the  actual  survey.  No  extra  dignity  can  be  conferred  upon  the  ini- 
tial corner  of  the  first  survey  in  block  1,  nor  any  undue  influence 
given  to  the  intention  of  the  surveyor  when  they  clash  with  his  actual 
work  upon  the  ground  of  block  number  two.  The  calls  for  the  corners 
of  adjoining  surveys  must  be  rejected  when  they  conflict  with  the 
actual  work  of  the  surveyor.  (Koenigheim  v.  Miles,  67  Texas,  113.) 
It  is  only  in  the  absence  of  other  means  of  identification  that  known 
calls  in  other  surveys  can  be  appealed  to  to  locate  a  tract  of  land. 
(McAninch  v.  Freeman,  69  Texas,  445;  Booker  v.  Hart,  77  Texas, 
146.) 

Appellants  have  no  cause  to  complain  of  the  action  of  the  court  in 
refusing  to  instruct  the  jury  to  return  a  verdict  for  appellants.  It 
would  have  been  error  to  have  so  done,  and  the  evidence  is  ample  to 
sustain  the  finding  in  favor  of  appellee. 

The  charge  complained  of  was  the  statement  of  an  abstract  rule  of 
law,  but  it  could  not  have  injured  appellants. 

There  is  no  error  in  the  judgment  and  it  is  affirmed 

Affirmed. 


W.  L.  Diamond,  Guardian,  v.  J.  W.  Rotan  et  al. 

Decided  December  16,  1000,  January  14,  1010. 

1. — Deed — Restraint  on  Alienation. 

A  restraint  on  the  power  of  alienation,  incorporated  in  a  deed  or  will  other- 
wise conveying  a  fee  simple  right  to  the  property  is  void.  So  also  is  a  limita- 
tion over  to  others  in  case  the  first  grantee  shall  alienate  the  estate  granted. 

2. — Same. 

When  it  appears  from  the  whole  instrument  that  the  primary  purposes  of 
restrictions  is  to  prevent  alienation  of  the  property  and  not  merely  to  fix 
limitation  to  the  estate  conveyed,  the  form  in  which  the  intent  of  the  grantor  may 
be  expressed  is  immaterial.  The  same  effect  will  be  given  to  conditions  terminat- 
ing the  estate  of  the  grantee  upon  his  alienation  and  limiting  the  remainder 
to  others  as  to  clauses  forbidding  alienation  unaccompanied  by  any  terms  of 
forfeiture. 

3. — Same— Case  Stated. 

A  mother  conveyed  land  to  her  son  for  his  natural  life  ''unless  the  same  or 
some  part  thereof  should  be  sold  by  him  or  some  of  his  creditors,  in  which 
event  said  land  and  the  title  thereto  is  to  immediately  vest  in  his  children,  if 
any  there  be  living  at  the  time"  and  if  none,  then  in  the  grantor  or  her  heirs, 
if  she  should  be  dead,  and  in  case  the  grantee  still  owned  the  land  at  his  death 
it  was  then  to  become  the  property  of  his  heirs.  Held,  that  the  conveyance 
vested  a  fee  Bimple  estate  in  the  grantee;  that  the  restriction  upon  its  alienation 
was  invalid,  being  an  attempt  to  accomplish  by  a  deed  upon  conditions  that 
which  could  only  be  done  in  the  form  of  a  spendthrift  trust,  and  that  the 
fee  during  the  life  of  grantee  was  subject  to  sale  under  execution  by  his  judg- 
ment creditors. 
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4.— Same. 

The  evidence  showing  that  grantee  was  the  sole  heir  of  grantor  and  that 
he  married  and  had  children  born  before  her  death,  it  seems  that  if  the  conditions 
in  the  deed  were  valid  and  the  alienation  ipso  facto  terminated  his  estate  under 
the  deed,  his  rights  as  an  heir  to  the  reversion  and  remainder  as  well  as  to  the 
estate  for  life  would  form  a  fee  simple  estate  in  him,  be  being  invested  at  one 
time  with  all  the  component  parts  of  the  entire  estate  a  merger  of  which  in 
him  would  defeat  a  contingent  remainder  limited  to  his  children.  This  result 
would  not  be  affected  by  article  626,  Revised  Statutes,  providing  that  the  union 
of  any  particular  estate  with  the  inheritance  should  not  impair  the  estate  in 
remainder,  since  in  such  case  there  is  union  with  the  particular  estate  not  only 
of  the  inheritance  but  also  of  the  contingent  remainder. 

ON    BEHEARING. 

5.— -Estates  upon  limitation. 

Estate  upon  limitation  defined  and  distinguished  from  estates  upon  condition. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

L.  M.  Morris  and  Richard  B.  Semple,  for  appellant,  cited:  Simon- 
ton  v.  White,  93  Texas,  50 ;  Wallace  v.  Campbell,  53  Texas,  229 ;  Gam- 
ble v.  Dabney,  20  Texas,  76 ;  Monday  v.  Nance,  92  Texas,  428 ;  Moore 
v.  City  of  Waco,  85  Texas,  211;  Patten  v.  Herring,  9  Texas  Civ.  App., 
646;  Berry  v.  Spivey,  44  Texas  Civ.  App.,  18;  Nichols  v.  Eaton,  91 
U.  S.,  716;  Freeman  on  Executions,  sec.  189a;  DePeyster  v.  Michael, 
57  Am.  Dec.,  488. 

McOrady  &  McMahon  and  Spencer  &  Baker,  for  appellees. — The 
deed  from  Leanna  Leonard  conveyed  to  W.  H.  Leonard  a  fee-simple 
title,  and  the  attempted  limitation  over,  being  an  attempted  restraint 
on  alienation,  is  void  for  contradiction  and  because  against  the  policy 
of  the  law  which  forbids  a  restraint  on  alienation  of  a  fee-simple  title. 
Potter  v.  Couch,  141  U.  S.,  296,  35  L.  ed.,  721 ;  Kessner  v.  Phillips 
(Mo.),  88  S.  W.,  66;  Streit  v.  Fay,  120  Am.  St.  Rep.,  304;  Twitty  v. 
Camp,  Phil.  Eq.  (N.  C),  61;  Walker  v.  Vincent,  19  Pa.  St.,  369; 
Mandlebaum  v.  McDonell,  18  Am.  Rep.,  61;  Gray's  Restraint  on  Alien- 
ation, sees.  20  to  30  inclusive  (2d  ed.) ;  Schermerhorn  v.  Negus,  1 
Denio,  448;  DePeyster  v.  Michael,  6  N.  Y.,  467,  57  Am.  Dec,  470; 

2  Jar.,  Wills,  529  to  535;  2  Redf.,  Wills,  288-89;  Brothers  v.  Mc- 
Curdy,  36  Pa.  St.,  407;  King  v.  Burchell,  Ambler,  379;  Bradley  v. 
Peixotto,  3  Ves.,  324;  Ware  v.  Cann,  10  Barn.  &  C,  433;  Shaw  v. 
Ford,  L.  R.,  7  Ch.  Div.,  669 ;  Corbett  v.  Corbett,  L.  R.,  13  Prob.  Div., 
136;  Re  Roscher,  L.  R.,  26  Ch.  Div.,  801;  Greated  v.  Greated,  26 
Beav.,  621;  Re  Machu,  21  Ch.  Div.,  838;  Re  Dugdale,  38  Ch.  Div., 
176;  Newton  v.  Reed,  4  Simons,  141;  Jones'  Will,  23  L.  T.  R.,  211; 

3  Davidson's  Conveyancing  (3d  ed.),  llln. 

Even  if  the  condition  or  limitation  in  the  deed  were  valid,  it  be- 
came united  and  merged  with  the  remainder  of  the  title  in  the  gran- 
tee, W.  H.  Leonard,  upon  the  death  of  his  mother,  the  grantor,  leaving 
him  her  heir,  and  would  not  revive  upon  the  grantee's  subsequent  mar- 
riage and  having  children.    Rice  v.  Railway  Co.,  12  Allen,  141;  Craig 
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v.  Warner,  60  Am.  Rep.,  381;   Fearne,  Contin.   Rem.,   343  et  seq.; 
Preston  on  Merger,  492;  Hooker  v.  Hooker,  Cas.  Temp.  Hardw.,  13. 

HODGES,  Associate  Justice. — The  determination  of  the  principal 
question  presented  in  this  appeal  involves  the  construction  of  a  deed 
of  gift  from  Mrs.  Leanna  Leonard  to  her  son  W.  H.  Leonard.  It  was 
made  in  1888,  and  conveyed  to  W.  H.  Leonard  the  land  in  controversy. 
Omitting  the  description  of  the  land  the  deed  is  as  follows : 

"This  indenture  made  this  Feb.  18,  1888,  by  and  between  Leanna 
Leonard  as  a  single  person  of  the  county  of  Buchanan  and  State  of 
Missouri,  party  of  the  first  part,  and  William  Henry  Leonard  of  the 
county  of  Buchanan,  State  of  Missouri,  party  of  the  second  part,  wit- 
nesseth,  that  whereas,  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  love  and  affection  and  the  sum  of  one  dollar  to  her  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  by  these  presents  remise,  release  and  forever  quitclaim 
unto  the  said  party  of  the  second  part  the  following  described  lots, 
tracts  or  parcels  of  land  lying  and  being  and  situate  in  the  county  of 
Fannin  and  State  of  Texas,  subject  to  the  conditions  herein  stated, 
to  wit:  (Description  omitted.)  To  have  and  to  hold  the  same  unto 
him  the  said  William  Henry  Leonard  for  and  during  his  natural  lifa 
unless  the  same  or  some  part  thereof  should  be  sold  by  him  or  somef 
creditor  of  his,  in  which  event  said  land  and  the  title  thereto  is  to 
immediately  vest  in  his  children  if  any  there  be  living  at  the  time, 
share  and  share  alike,  or  if  he  then  have  no  children  living  then  in 
the  said  Leanna  Leonard  if  living,  or  if  he  then  have  no  children  and 
the  said  Leanna  Leonard  should  be  dead,  then  in  the  heirs  of  said 
Leanna  Leonard,  and  at  the  death  of  said  William  Henry  Leonard  if 
the  title  to  said  land  should  still  be  in  him,  without  being  vested  in 
others,  as  hereinbefore  provided,  then  same  is  to  go  to  and  become  the 
property  of  his  heirs,  together  with  all  and  singular  the  rights,  privi- 
leges and  appurtenances  thereto  belonging." 

Mrs.  Leonard  died  in  1890  or  1891  without  leaving  any  other  chil- 
dren, so  far  as  is  disclosed  by  the  record.  At  the  time  of  the  execu- 
tion of  this  deed,  and  at  the  time  of  the  death  of  Mrs.  Leonard,  W.  H. 
Leonard  was  unmarried.  In  1895,  about  six  years  after  the  death  of 
his  mother,  he  married  Daisy  Leonard,  one  of  the  appellees  in  this  suit, 
by  whom  he  had  two  children,  Henry  and  John,  aged  ten  and  seven 
years  respectively  at  the  time  of  the  trial  in  the  court  below.  W.  H. 
Leonard  and  his  wife  resided  upon  the  land  in  controversy  as  their 
homestead  for  several  years  prior  to  the  institution  of  this'  suit,  and 
200  acres  of  that  land  is  still  claimed  as  a  homestead  by  the  wife, 
Daisy  Leonard.  In  1908  R.  L.  Holcomb  recovered  a  judgment  against 
W.  H.  Leonard  for  the  sum  of  $706.55  and  costs  of  suit.  By  virtue  of 
an  execution  issued  upon  this  judgment  the  land  in  controversy  was 
sold,  and  the  appellees  McGrady  and  Rotan  claim  under  that  sale. 

On  May  30,  1908,  a  conveyance  was  executed  by  W.  H.  Leonard,  in 
which  he  was  joined  by  his  wife,  conveying  the  property  in  suit  to  their 
minor  children  Henry  and  John  L.,  and  Rhodes  S.  Baker;  to  the  lat- 
ter in  the  double  capacity  as  trustee  for  Mrs.  Daisy  Leonard  and  in  his 
individual  behalf.    The  deed  set  apart  in  trust  for  Mrs.  Leonard  for 


266  Texas  Civil  Appeals  Reports,  Vol.  58.      [December, 

life  150  acres;  to  Baker,  in  consideration  of  his  services  as  an  attor- 
ney in  securing  the  deed  of  settlement  and  for  money  advanced  to 
Leonard  as  a  consideration  for  the  conveyance,  a  reasonable  interest 
in  the  entire  tract  of  land,  to  be  fixed  by  some  court  of  competent 
jurisdiction  upon  application  therefor;  to  the  minors  Henry  and  John 
L.  was  given  an  absolute  fee  simple  title  to  all  the  remainder  of  the 
premises,  and  all  interest  in  remainder  after  the  termination  of  the 
life  estate  of  Mrs.  Leonard.  The  consideration  expressed  was  love  and 
affection  for  the  children,  the  payment  of  $50,  and  the  legal  services 
rendered  by  Baker. 

The  testimony  showed  that  Leonard  was  a  man  of  spendthrift  habits ; 
that  he  wasted  his  means  and  failed  to  support  his  family.  The  fam- 
ily was  without  any  property  or  means  of  support  except  the  premises 
in  controversy  and  the  income  from  it.  Rhodes  S.  Baker  was  employed 
by  Mrs.  Leonard  to  secure  the  deed  of  settlement  above  referred  to, 
and  he  advanced  the  fifty  dollars  recited  as  a  part  of  the  consideration. 

In  October,  1908,  this  suit  was  instituted  by  John  L.  Leonard  as 
the  next  friend  of  the  minors  Henry  and  John  L.  against  Rotan,  W.  H. 
Leonard,  Daisy  Leonard  and  Rhodes  Baker,  to  recover  all  of  the  land 
described  in  the  original  deed.  Previous  to  the  trial  John  L.  Leonard 
died,  and  W.  L.  Diamond  was  appointed  guardian  of  the  estates  of  the 
minors  and  permitted  to  appear  and  prosecute  the  suit. 

In  his  petition  Diamond  sets  forth  the  facts  substantially  as  stated 
here,  and  claims  that  the  estate  of  W.  H.  Leonard  in  the  land  termi- 
nated by  the  sale  made  by  the  creditor  Holcomb  and  by  Leonard's  deed 
to  Baker  and  Mrs.  Leonard,  charging  that  these  were  breaches  of  the 
conditions  imposed  in  the  original  deed,  that  by  the  terms  of  that  in- 
strument the  occurrence  of  those  contingencies  operated  to  vest  the  re- 
mainder in  fee  in  the  minors  for  whose  benefit  he  sues.  He  asks  for 
judgment  for  the  entire  tract  of  land,  in  his  capacity  as  guardian.  The 
defendants  in  the  court  below  answered,  setting  up  their  claims  as  evi- 
denced by  the  deeds  under  which  they  claimed.  The  case  was  tried  be- 
fore the  court  without  a  jury,  and  a  judgment  rendered  in  favor  of  the 
defendants,  denying  the  right  of  the  guardian  to  any  portion  of  the 
property,  but  recognizing  the  distribution  made  in  the  deed  above  re- 
ferred to  from  W.  H.  Leonard.  To  Baker  was  given,  as  a  reasonable 
compensation  for  his  services,  a  one-tenth  interest  in  the  property.  The 
title  of  the  appellees,  McGrady  and  Rotan,  was  limited  to  the  excess 
over  the  homestead  of  200  acres.     The  guardian  alone  has  appealed. 

At  the  request  of  the  appellant  the  court  filed  conclusions  of  fact 
and  of  law;  and  in  his  conclusions  of  law  holds  that  the  original  deed 
from  Mrs.  Leanna  Leonard  to  W.  H.  Leonard  vested  in  the  latter  a 
fee  simple  estate  to  the  entire  tract  of  land.  The  only  errors  assigned 
in  this  court  are  those  which  question  the  correctness  of  this  conclu- 
sion of  law  and  the  further  conclusion  holding  that  the  appellees,  Mc- 
Grady and  Rotan,  were  entitled  to  any  portion  of  the  property.  If  the 
court  was  correct  in  concluding  that  Leonard  took  from  his  mother  an 
absolute  fee-simple  estate  in  the  land,  it  logically  follows,  from  the 
facts  in  evidence,  that  he  must  also  have  been  correct  in  holding  that 
the  excess  over  the  homestead  claim  of  Leonard  was  subject  to  execu- 
tion and  sale  at  the  instance  of  a  creditor,  and  that  McGrady  and 
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Eotan  had  acquired  a  good  title  to  that  portion.  It  is  apparent,  there- 
fore, that  the  entire  appeal  must  be  determined  by  a  review  of  the  legal 
conclusion  complained  of  by  the  first  assignment  of  error.  The  ques- 
tion is,  did  W.  H.  Leonard  take  under  the  deed  from  his  mother  an 
absolute  fee-simple  estate,  or  merely  a  qualified  fee  held  upon  condi- 
tion ?  The  grant  was  for  and  during  his  natural  life,  and  at  his  death, 
if  the  title  was  still  in  him  without  having  been  devested  by  a  breach 
of  the  conditions  named,  it  passed  to  his  heirs  generally.  The  legal 
effect  of  this  language,  if  the  conditions  imposed  are  to  be  ignored  as 
void,  conveys  an  absolute  fee-simple  estate.  Seay  v.  Cockrelh  102 
Texas,  280,  115  S.  W.,  1160.  But  if  those  conditions  are  to  be  given 
effect,  then  Leonard  took  only  a  qualified  or  conditional  fee,  and  the 
court  erred  in  holding  to  the  contrary.  The  only  ground  upon  which 
the  court  could  have  disregarded  the  conditions  specified  in  the  deed  is 
that  they  were  void  as  being  a  restraint  upon  the  alienation  of  a  fee- 
simple  estate.  That  a  general  restraint  upon  the  power  of  alienation, 
when  incorporated  in  a  deed  or  will  otherwise  conveying  a  fee-simple 
right  to  the  property  is  void,  is  now  too  well  settled  to  require  discus- 
sion. Potter  v.  Couch,  141  U.  S.,  296,  35  L.  ed.,  721 ;  Seay  v.  Cock- 
rell,  102  Texas,  280,  115  S.  W.,  1160;  Ressner  v.  Phillips,  189  Mo., 
515,  107  Am.  St,  Rep.,  368,  88  S.  W.,  66;  Simonton  v.  White,  93 
Texas,  50,  77  Am.  St.  Rep.,  824,  53  S.  W.,  339;  White  v.  Dedmon,  57 
S.  W.,  870;  Laval  v.  Staffel,  64  Texas,  371;  Bouldin  v.  Miller,  87 
Texas,  359,  28  S.  W.,  940;  Latimer  v.  Waddell,  119  N.  C,  370,  3  L. 
R.  A.  (N.  S.),  668,  and  cases  cited  in  notes;  Tiedeman  on  Real  Prop., 
sec.  204;  24  Am.  &  Eng.  Ency.,  864.  The  apparent  uniformity  of  the 
ruling  does  not  extend  to  all  the  forms  in  which  this  restrictive  power 
is  sought  to  be  exercised  in  deeds  and  wills.  The  most  frequent  occa- 
sions where  courts  have  been  called  upon  to  interpose  this  objection 
occur  where  the  deed  or  will  merely  contains  a  clause  forbidding  the 
alienation  indefinitely,  or  providing  that  the  property  conveyed  shall 
not  be  sold  for  the  debts  of  the  grantee  by  any  creditor,  without  at  the 
same  time  providing  that  the  first  estate  shall  thereby  terminate  and 
vest  in  another.  In  such  cases  the  rule  has  been  upheld  with  practical 
unanimity  by  the  courts  of  the  country,  as  well  as  by  the  text  writers. 
But  in  cases  where  the  instrument  to  be  construed  contains  a  pro- 
vision to  the  effect  that  if  the  grantee  sells  any  part  of  the  property, 
or  it  shall  be  sold  at  the  instance  of  a  creditor,  the  estate  conveyed 
shall  cease  and  the  title  to  the  property  thereupon  pass  to  another 
named  person,  or  revert  to  the  grantor,  there  has  arisen  some  diversity 
of  opinion  as  to  the  propriety  of  holding  such  restrictions  void.  Man- 
dlebaum  v.  McDonell,  29  Mich.,  78,  18  Am.  Rep.,  61;  Bennett  v. 
Chapin,  77  Mich.,  538,  7  L.  R.  A.,  377;  Conger  v.  Lowe,  124  Ind., 
368,  9  L.  R.  A.,  165;  Fowlkes  v.  Waggoner,  46  S.  W.,  586.  The  use 
of  language  falling  within  the  last-named  class  of  cases  is  what  sur- 
rounds the  construction  of  the  deed  here  under  consideration  witli  some 
difficulty.  The  deed  provides  that  W.  II.  Leonard  should  have  and 
hold  the  land  during  his  natural  life  "unless  the  same  or  some  part 
thereof  should  be  sold  by  him  or  some  creditor  of  his,  in  which  event 
said  land  and  the  title  thereto  is  to  immediately  vest  in  his  children  if 
any  there  be  living  at  the  time,  share  and  share  alike,  or  if  he  then 
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have  no  children  living,  then  in  the  said  Leanna  Leonard  if  living,  or 
if  he  then  have  no  children  and  the  said  Leanna  Leonard  should  be 
dead,  then  in  the  heirs  of  said  Leanna  Leonard,  and  at  the  death  of 
said  William  Henry  Leonard,  if  the  title  to  said  land  should  still  be 
in  him,  without  being  vested  in  others,  as  hereinbefore  provided,  then 
same  is  to  go  to  and  become  the  property  of  his  heirs."  It  is  evident 
from  the  language  quoted  that  if  the  condition  be  treated  as  one  which 
may  legally  be  engrafted  upon  instruments  of  this  character,  it  would 
have  the  effect  of  terminating  the  estate  of  W.  H.  Leonard  upon  an 
alienation  of  the  property  by  him  or  by  any  creditor  of  his. 

While  adhering  to  the  application  of  the  general  rule  as  hereinbe- 
fore stated,  the  courts  of  this  State,  so  far  as  we  have  teen  able  to  as- 
certain, have  not  passed  upon  a  provision  couched  in  language  pre- 
cisely or  substantially  the  same  as  that  contained  in  this  instrument. 
However,  we  are  not  without  eminent  authority  from  other  sources. 
In  the  case  of  Potter  v.  Couch,  supra,  the  Supreme  Court  of  the  United 
States  uses  this  language :  "But  the  right  of  alienation  is  an  inherent 
and  inseparable  quality  of  an  estate  of  fee  simple.  In  a  devise  of 
land  in  iee  simple,  therefore,  a  condition  against  all  alienation  is  void 
because  repugnant  to  the  estate  devised.  .  .  .  For  the  same  reason 
the  limitation  over,  in  case  the  first  devisee  shall  alien,  is  equally  void, 
whether  the  estate  be  legal  or  equitable.  (Citing  authorities.)  And  on 
principle,  and  according  to  the  weight  of  authority,  a  restriction, 
whether  by  way  of  condition  or  of  devise  over,  not  forbidding  aliena- 
tion to  particular  persons  or  particular  purposes  only,  but  against  any 
and  all  alienation  whatever  during  a  limited  time  of  an  estate  in  fee, 
is  likewise  void  as  repugnant  to  the  estate  of  the  first  taker  by  depriv- 
ing him  during  that  time  of  the  inherent  power  of  alienation."  The 
language  of  that  decision  is  especially  applicable  here,  and  may  be 
considered  authoritative,  in  as  much  as  the  case  there  being  reviewed 
involved  the  construction  of  a  provision  very  similar,  to  the  one  in 
this  deed.  In  Kessner  v.  Phillips,  also  cited  above,  the  instrument 
construed  contained  a  provision  stipulating  that  in  case  the  grantee 
should  sell,  or  attempt  to  sell  or  encumber  the  premises  conveyed  at 
any  time  during  thirty  years,  the  title  should  immediately  vest  in  other 
named  parties  or  their  heirs  or  assigns.  In  disposing  of  the  question 
the  Supreme  Court  of  Missouri,  after  citing  and  discussing  a  large 
number  of  cases,  reached  the  conclusion  that  such  a  provision  should 
be  treated  as  a  nullity,  by  reason  of  being  a  restriction  upon  the  free 
alienation  of  an  estate  otherwise  absolute. 

Upon  principle  we  can  see  no  distinction  between  the  two  classes  of 
cases,  when  it  appears  from  the  whole  instrument  that  the  primary 
purpose  of  the  condition  or  restriction  is  to  prevent  alienation  of  the 
property,  and  not  merely  to  affix  a  limitation  to  the  estate  conveyed. 
If  clauses  forbidding  alienation,  when  unaccompanied  by  any  terms  of 
forfeiture,  or  devises,  or  grants  over,  rise  to  the  dignity  of  conditions 
capable,  if  valid,  of  defeating  the  continuation  of  the  estate  in  the 
first  grantee,  they  stand  upon  an  equal  footing  with  conditions  con- 
taining those  express  stipulations.  If  they  do  not,  then  it  would  not 
become  necessary  to  hold  them  invalid  in  order  to  preserve  the  first 
estate  conveyed.     It  is  only  when  they  are  treated  as  conditions,  and 
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not  as  mere  covenants,  and  insurmountable,  if  valid,  that  it  becomes 
necessary  to  eliminate  them  by  assailing  their  validity.  If  a  clause  re- 
straining the  free  alienation  of  property  is  not  expressed  in  terms 
which  are  sufficient  to  determine  the  estate,  it  can  not  be  said  that  it 
has  that  effect,  and  there  is  no  occasion  to  invoke  the  powers  of  the 
courts  to  declare  them  invalid.  On  the  other  hand,  if  the  language 
used  creates  such  a  condition,  which,  if  valid,  would  defeat  the  first 
estate,  the  form  in  which  the  intent  of  the  grantor  may  be  expressed 
is  immaterial.  The  fact  that  the  grantor  says  the  first  estate  shall  upon 
the  happening  of  such  contingency  terminate,  is  entitled  to  no  more 
weight  than  should  be  given  language  from  which  the  law  would  im- 
ply such  an  intention. 

In  the  present  case  it  clearly  appears  that  the  primary  purpose  of 
Mrs.  Leanna  Leonard  was  not  to  limit  the  tenure  of  her  son,  but  to' 
shield  him  from  his  creditors  and  his  own  improvidence.  While  en- 
dowing him  with  full  power  to  manage  and  control  the  property,  en- 
joy all  of  its  usufruct,  and  pass  it  at  his  death  to  his  heirs  generally, 
thus  vesting  in  him  an  estate  in  fee  simple,  she  sought  to  take  from 
her  grant  some  of  the  essentials  which  the  law  invariably  attaches  to 
such  property  rights.  This  was  evidently  done,  not  for  the  purpose  of 
limiting  or  diminishing  a  right,  but  of  protecting  and  prolonging  the 
right  and  its  enjoyment.  If  Mrs.  Leanna  Leonard  desired  to  create  a 
spendthrift  trust,  the  law  has  pointed  out  a  method  by  which  this  can 
he  done.  Kessner  y.  Phillips,  supra.  But  she  could  not  invest  her 
son  with  an  absolute  legal  and  equitable  title  to  the  property  and  take 
from  him  those  elements  and  liabilities  with  which  the  law  clothes  such 
owner. 

There  is  still  another  view  that  may  be  taken  of  this  case;  and 
while  not  resting  our  decision  upon  that  ground,  we  think  it  worthy 
of  being  referred  to.  The  record  fails  to  show  that  Mrs.  Leanna  Iieon- 
ard  at  her  death  left  any  child,  or  children,  or  their  descendants, 
other  than  the  appellee  W.  H.  Leonard.  If  we  may  infer  from  this 
that  he  was  the  only  heir  of  his  mother  at  her  death,  then  upon  the 
happening  of  that  event  he  became  invested  with  all  the  rights  and 
interests  held  by  her,  including  the  possibility  of  reverter,  based  upon 
the  occurrence  of  the  contingency  mentioned  in  the  deed.  The  testi- 
mony shows  that  there  was  an  interval  of  about  six  or  eight  years  be- 
tween the  death  of  Mrs.  Leanna  Leonard  and  the  birth  of  the  first 
child  of  W.  H.  Leonard.  Let  us  suppose  that  during  that  time  a  cred- 
itor had  sold  the  property,  or  that  Leonard  had  himself  disposed  of 
it;  what  then  would  have  been  the  estate  acquired  by  such  purchaser? 
If  we  treat  the  condition  in  this  deed  as  valid,  and  the  alienation  as 
ipso  facto  terminating  his  estate  under  the  deed,  Leonard's  rights  as 
an  heir  to  the  reversion,  and  remainder,  would  immediately  come  into 
existence  and-  form  the  basis  of  a  fee-simple  estate.  In  short,  there 
was  during  that  time  merged  in  him  all  the  component  parts  of  a 
complete  fee-simple  right.  The  limitation  to  his  children,  then  un- 
born, was  a  mere  contingency  that  did  not  amount  to  a  vested  estate. 
During  the  interval  between  the  death  of  his  mother  and  the  birth  of 
his  children  Leonard  stood  as  the  sole  representative  of  all  those  who 
could  take  for  ft  breach  of  the  conditions  in  the  deed.    Having  thus 
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been  endowed  at  one  time  with  all  the  component  parts  of  the  entire 
estate,  it  would  seem  that  there  wras  a  complete  merger,  and  the  con- 
tingent remainder  limited  to  the  children  thereby  defeated.  Article  626 
of  the  Eevised  Civil  Statutes  provides  that  the  union  of  any  particular 
estate  with  the  inheritance,  by  purchase,  or  by  descent,  shall  not  operate 
so  as  to  defeat,  impair  or  in  anywise  affect  the  remainder.  It  was 
probably  the  purpose  of  this  statute  to  abolish  the  common  law  tech- 
nicalities regarding  the  characteristics  of  the  particular  estate  essen- 
tial to  support  a  remainder,  and  also  to  prevent  equally  technical  re- 
sults from  following  the  union  of  the  particular  estate  with  the  in- 
heritance in  the  same  person.  Here,  however,  we  have  not  only  a 
union  of  the  inheritance  with  the  particular  estate,  but  of  the  contin- 
gent remainder  also.  It  does  not  present  the  situation  of  destroying 
an  intervening  estate  by  the  union  of  the  extremes,  but  one  in  which 
there  is  an  absorption  by  one  person  of  all  the  estates  possible  to  be 
carved  out  of  the  fee  simple.  This  being  true,  the  birth  of  children 
afterwards  would  not  operate  to  devest  him  of  the  contingent  remainder 
limited  over.  While  the  possibility  of  reverter,  limited  to  take  effect 
upon  the  happening  of  the  contingency  provided  against,  is  not  an  es- 
tate which  may  be  conveyed,  it  is  nevertheless  one  capable  of  being  in- 
herited. North  v.  Graham,  235  111.,  178,  126  Am.  St.  Rep.,  189,  18 
L.  R.  A.  (N.  S.),  624.  Having  been  inherited  by  Leonard  from  his 
mother  at  her  death,  it  completed  in  him  the  fee-simple  estate. 

As  stated,  while  not  resting  our  disposition  of  the  assignments  of 
error  upon  this  proposition,  we  think  it  entitled  to  some  consideration, 
assuming  the  validity  of  the  conditions  discussed.  For  the  reasons 
first  given,  the  judgment  of  the  District  Court  is  affirmed. 

ON  REHEARING. 

In  the  motion  for  rehearing  counsel  for  appellant  insist  with  much 
earnestness  that  we  have  placed  an  erroneous  construction  on  the  deed 
from  Mrs.  Leonard  to  W.  H.  Leonard.  It  is  contended  that  the  legal 
effect  of  that  deed  was  to  invest  W.  H.  Leonard  with  "an  estate  upon 
limitation,"  and  his  children  with  an  "estate  upon  conditional  limita- 
tion." It  is  immaterial  in  disposing  of  this  question  whether  we  con- 
strue the  deed  from  Mrs.  Leonard  as  conveying  to  W.  H.  Leonard  the 
fee  or  only  a  life  estate  subject  to  the  conditions  inserted,  if  we  hold 
that  his  is  not  an  estate  upon  limitation  as  defined  in  law.  The  ques- 
tion is,  was  his  an  estate  upon  condition,  or  one  upon  limitation?  Mr. 
Tiedeman,  in  his  work  on  Real  Property,  section  211,  says:  "An  estate 
upon  limitation  is  one  which  is  made  to  determine  absolutely  upon  the 
happening  of  some  future  event  as  an  estate  to  A,  so  long  as  she  re- 
mains a  widow.  The  technical  words  generally  used  to  create  a  limi- 
tation are  conjunctions  relating  to  time,  such  as  during,  while,  so  long 
as,  until,  etc.  But  these  words  are  not  absolutely  necessary;  for  where 
it  is  necessary,  in  order  to  carry  out  the  intent  of  the  grantor,  to  con- 
strue an  estate  to  be  a  limitation,  it  will  be  done,  even  though  words, 
ordinarily  used  in  the  creation  of  an  estate  upon  condition,  appear  in 
their  stead.  An  estate  upon  limitation  differs  from  one  upon  condi- 
tion in  this,  that  the  estate  is  determined  ipso  facto  by  the  happening 
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of  the  contingency,  and  does  not  require  any  entry  by  the  grantor  in 
order  to  defeat  it.  A  conditional  limitation  is  an  estate  limited  to 
take  effect  upon  the  happening  of  the  contingency,  and  which  takes  the 
place  of  the  estate  which  is  determined  by  such  contingency.  Some 
authors,  among  others  Mr.  Washburn,  have  used  the  terms  conditional 
limitations  and  limitations  interchangeably,  referring  in  both  in- 
stances to  the  estate  which  is  determined  by  the  happening  of  the 
event.  But  it  appears  to  be  the  better  method  to  apply  the  term  con- 
ditional limitation  to  the  estate  which  takes  effect,  and  limitation  to 
the  estate  which  is  determined.  A  conditional  limitation  is  an  estate 
limited  to  take  effect  after  the  determination  of  an  estate,  which  in 
the  absence  of  a  limitation  over  would  have  been  an  estate  upon  con- 
dition. Strictly  speaking,  a  conditional  limitation  can  not  be  limited 
after  an  estate  upon  limitation,  except  where  the  contingency  which 
constitutes  the  limitation  is  not  sure  to  happen  and  the  estate  is  a  fee 
upon  limitation.  Thus  in  a  grant  to  A  during  widowhood,  and  upon 
her  marriage  to  B,  A's  estate  would  be  an  estate  upon  limitation,  and 
consequently  B's  estate  would  be  a  good  common-law  remainder."  Mr. 
Washburn  also,  in  discussing  the  same  subject,  uses  this  language: 
"In  a  conditional  limitation,  the  estate  determines,  ipso  facto,  upon  the 
happening  of  the  event,  and  goes  over,  at  once,  to  the  grantor  by  re- 
verter, or  to  the  person  to  whom  it  is  limited  upon  the  happening  of 
such  contingency.  So  if  the  breach  of  a  condition  be  relieved  against 
in  chancery,  or  excused  by  becoming  impossible  by  the  act  of  God,  the 
estate  to  which  it  is  annexed  remains  unimpaired,  whereas  a  limitation 
determines  an  estate  from  whatever  cause  it  arises.  This  distinction 
may  be  illustrated  by  a  familiar  example.  A  grant  to  A.  B.,  provided 
she  continues  unmarried,  is  an  estate  upon  condition,  and  if  she  mar- 
ries, nobody  can  take  advantage  of  it  to  defeat  the  estate  but  the 
grantor  or  his  heirs.  But  a  grant  to  A  B,  so  long  as  she  continues  un- 
married, is  a  conditional  limitation.  The  moment  she  marries,  the 
time  fop  which  the  estate  was  to  be  held  has  expired,  and  the  estate  is 
not  technically  defeated  but  determined."  2  Wash,  on  Real  Prop.  (3d 
ed.),  p.  20.  The  distinction  between  an  estate  upon  limitation  and  one 
upon  condition  may  in  most  instances  be  easily  discerned.  Tn  the 
former  the  event  or  occurrence  relied  upon  to  determine  the  first  estate 
and  as  the  beginning  of  another  merely  marks  the  end  or  limit  of  the 
first,  and  thus  indicates  the  boundary  between  the  two,  while  in  estates 
upon  condition  it  actively  defeats  what  might  otherwise  be  a  greater 
interest.  In  the  deed  before  us  the  granting  clause  is  sufficient  to  in- 
vest W.  H.  Leonard  with  an  estate  for  life,  defeasible  if  he  or  any 
creditor  sells  the  property.  But  for  this  provision  Leonard  would  un- 
questionably be  endowed  with  an  estate  in  fee  for  life.  It  would  have 
been  otherwise  had  Mrs.  Leonard  conveyed  the  land  "until  he  became 
insolvent/'  or  "until  he  or  some  creditor  sold  it."  Here  no  greater 
estate  than  that  marked  by  the  occurrence  of  insolvency  or  alienation 
would  have  been  possible  under  the  terms  of  the  grant.  The  condition 
of  insolvency,  or  the  act  of  alienation,  would  not  operate  as  a  forfeit- 
lire  to  defeat  an  otherwise  greater  estate,  but  simply  indicate  the  ter- 
mination of  the  only  interest  conveyed. 

If  the  estate  held  by  Leonard  be  one  upon  condition,  and  the  condi- 
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tion  be  void  for  the  reasons  pointed  out  in  the  original  opinion,  it 
logically  follows  that  he  was  endowed  by  the  deed  from  his  mother 
with  such  an  interest  as  the  terms  of  the  deed  would  convey  with  the 
condition  omitted.  This  we  held  would  be  a  fee,  and  we  still  adhere 
to  that  conclusion.    The  motion  is  overruled. 

Affirmed. 

Writ  of  error  refused. 


International  &  Great  Northern  Bailway  Company  v.  H.  S. 

Kent. 

Decided  December  18,  1909. 

1.— Railroad  Depot— Hotel  Drummer — Lioensee — Cases  Distingnislied. 

In  a  suit  by  a  hotel  proprietor  against  a  railroad  company  for  damages 
for  personal  injuries  caused  by  defendant's  station  agent  running  a  loaded  bag- 
gage truck  against  plaintiff  while  he  was  upon  the  depot  platform  soliciting 
guests  for  his  hotel,  evidence  considered  and  held  to  show,  (1)  that  plaintiff 
was  not  a  trespasser  but  at  least  a  licensee  upon  defendant's  premises;  and  (2) 
that  he  was  not  guilty  of  such  contributory  negligence  and  did  not  so  assume 
any  risk  as  would  justify  the  trial  court  in  instructing  a  verdict  for  defendant. 
International  &  G.  N.  Ry.  Co.  v.  Edwards,  100  Texas,  24,  and  Post  v.  Texas  & 
P.  Ry.  Co.,  23  S.  W.,.708,  distinguished. 

9. — Same — Persons  Haying  Rights  of  Passengers. 

Intimated  that  persons  who  accompany  friends  or  guests  for  the  purpose  of 
assisting  or  seeing  them  depart,  or  to  meet  or  assist  coming  friends  or  guests, 
have  all  the  righto  of  passengers  upon  railroad  depot  platforms. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

King  &  Morris  and  Baker  &  Baker,  for  appellant. — Where  one  by 
looking  could  have  seen,  and  by  listening  could  have  heard,  and  admits 
that  he  failed  to  do  either  and  was  injured,  he  is  guilty  of  contributory 
negligence  as  a  matter  of  law.  International  &  G.  N*.  Ry.  Co.  v.  Ed- 
wards, 100  Texas,  24. 

It  was  held  by  this  court,  Chief  Justice  Rainey  delivering  the  opin- 
ion of  the  court,  that  the  appellant  would  not  be  liable  to  a  hotel- 
keeper  under  similar  circumstances.  Post  v.  Texas  &  P.  Ry.  Co.,  23 
S.  W.,  708. 

Frazier  &  Shurtleff,  for  appellee. 

TALBOT,  Associate  Justice. — Appellee  Kent  sued  the  appellant 
to  recover  damages  for  personal  injuries  inflicted  upon  him  while  he 
was  on  appellant's  depot  platform  at  the  town  of  Mertens  in  Hill 
County,  Texas,  through  the  negligence  of  one  of  appellant's  servants. 
The  defendant  answered  by  general  demurrer,  general  denial,  contribu- 
tory negligence,  assumed  risk,  and  that  appellee's  injuries  were  the  re- 
sult of  an  accident.  The  case  was  tried  before  a  jury,  and  verdict 
and  judgment  rendered  in  favor  of  appellee  for  the  sum  of  $6,200, 
from  which  appellant  prosecutes  this  appeal. 

The  material  facts  are  as  follows :    Appellee  was  the  proprietor  of  a 
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hotel  in  the  town  of  Mertens,  and  regularly,  for  fifteen  or  sixteen 
months  prior  to  his  injuries,  had  been  in  the  habit  of  going  upon  ap- 
pellant's depot  platform  at  said  town  in  company  with  his  customers 
to  assist  them  in  getting  off  on  appellant's  trains,  to  solicit  customers 
from  incoming  trains,  and  to  conduct  them  to  his  hotel.  This  habitual 
use  of  appellant's  platform  by  appellee  was  without  any  objection  what- 
ever on  its  part,  but  knowingly  permitted  and  acquiesced  in.  On  the 
night  of  December  31,  1907,  pursuant  to  the  custom  stated,  appellee 
went  to  appellant's  said  depot  in  company  with  one  of  his  guests,  as- 
sisting in  carrying  his  baggage,  who  intended  to  and  did  become  a 
passenger  of  appellant;  and  while  standing  on  the  platform,  just  im- 
mediately after  the  arrival  of  one  of  appellant's  passenger  trains,  solic- 
iting or  for  the  purpose  of  soliciting  guests  for  his  hotel,  appellee  was 
struck  in  the  small  of  the  back  with  the  end  of  a  heavily  loaded  truck, 
or  by  the  baggage  or  boxes  on  the  truck,  and  knocked  down  and  seri- 
ously injured.  The  truck  at  the  time  appellee  was  struck,  was  being 
rapidly  pushed  backwards  by  one  of  appellant's  agents  engaged  in  the 
performance  of  the  railway  company's  business,  and  through  quite  a 
crowd  of  people  standing  or  walking  on  the  platform.  Appellant  was 
guilty  of  negligence  in  pushing  the  truck  against  appellee  in  the  man- 
ner stated,  and,  as  the  proximate  result  thereof,  appellee  received  a 
gash  or  cut  in  his  forehead,  extending  to  the  bone,  and  a  very  serious 
and  probably  permanent  injury  to  his  spinal  column.  The  appellee 
was  not  guilty  of  contributory  negligence,  nor  did  he  assume  the  risk 
of  the  injuries  received. 

Appellant's  first  assignment  of  error  complains  that  the  court  erred 
in  refusing  to  give  the  following  instruction:  "It  appearing  from  the 
evidence  in  this  case  that  the  plaintiff  is  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  you  will  find  for  the  defendant."  Prom  the 
record  it  appears  that  this  charge  was  given,  but  evidently  the  endorse- 
ment thereon  to  that  effect  is  a  clerical  error  of  the  clerk,  and  we  shall 
treat  it  as  having  been  refused.  It  is  so  treated  by  the  briefs  of  both 
parties.  The  charge  seems  to  have  been  predicated  upon  the  authority 
of  the  case  of  International  &  G.  N.  Ry.  Co.  v.  Edwards,  100  Texas, 
24,  and  the  statement  of  the  appellee,  in  which  he  said:  "I  had  been 
going  there  in  that  same  business  between  fifteen  and  eighteen  months. 
They  had  the  same  lights  there  that  night  they  usually  had.  I  knew 
that.  The  car  afforded  very  little  light  on  the  outside  of  the  car.  It 
afforded  some  light.  I  also  knew  that  Mr.  Dew  was  in  the  habit  of 
backing  the  trucks  after  loading  them.  If  I  had  been  looking  for  the 
trucks  I  suppose  I  could  have  seen  them,  and  if  I  had  been  listening 
for  the  trucks  I  could  have  heard  them.  I  knew  it  was  dark.  I  had  a 
lantern  and  I  knew  the  agent  had  a  lantern.  Mr.  Morris  Dew  had  been 
there  four  or  five  or  six  months — don't  know  how  long.  I  had  seen 
him  handle  those  same  trucks  before  in  the  same  way  frequently."  In 
addition,  however,  to  the  testimony  quoted,  appellee  testified:  "I  said 
that  I  had  seen  those  trucks  backed  there  by  Mr.  Dew  many  times  be- 
fore. I  had  never  seen  the  trucks  backed  there  while  the  train  was  still 
standing  there,  and  the  crowd  still  there  on  the  platform.  It  waited 
until  the  train  had  left.  At  that  time  the  trucks  were  loaded  with 
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trunks  and  baggage  and  express.  The  train  was  standing  there  at 
that  time — had  its  engine  headed  south.  The  train  was  still  there  at 
the  platform  at  that  time.  Morris  Dew  was  moving  the  trucks  north 
at  the  time  they  struck  me,  and  in  my  direction/' 

The  case  is  clearly  distinguishable  from  the  case  of  Railway  v.  Ed- 
wards, supra.  It  appears  from  the  opinion  in  the  latter  case  that  Ed- 
wards was  struck  by  the  engine  of  a  passing  train  at  the  crossing  of  a 
public  country  road  over  the  railroad,  and  the  evidence  without  con- 
tradiction showed  that  he  walked  along  the  road  at  night  approaching 
the  railroad  obliquely,  with  his  side  toward  it,  until  he  came  near  the 
crossing,  when  he  turned  with  the  road  across  the  track  and  was  struck 
as  he  reached  the  center  thereof.  The  train  was  visible  by  its  electric 
headlight  upon  a  straight  track  for  a  mile  or  more  before  it  reached 
the  crossing,  and  the  noise  of  its  motion  was  plainly  audible.  Edwards 
admitted  that  before  stepping  on  the  track  he  neither  looked  nor 
listened  for  the  train,  although  he  was  familiar  with  the  crossing  and 
knew  of  the  frequent  passing  of  trains  and  that  he  could  have  seen  and 
heard  had  he  done  so.  It  further  appears  that  Edwards  relied  alone 
upon  the  fact  that  the  whistle  was  not  blown,  nor  the  bell  rung,  as  re- 
quired by  the  statute,  claiming  that  he  was  listening  for  those  signals, 
and  because  he  did  not  hear  them*  did  not  look  for  the  train  nor  pay 
any  attention  to  the  noise  of  the  train.  In  this  state  of  the  record 
the  Supreme  Court,  after  stating  the  well-settled  rule,  "that  a  traveler 
approaching  a  railroad  crossing  must  exercise  ordinary  prudence  in  go- 
ing upon  the  track  to  see  that  he  may  do  so  with  safety ,"  held,  in  ef- 
fect, that  Edwards  exercised  no  care  whatever  to  avoid  the  collision, 
and  offered  no  excuse  whatever  for  his  failure  to  do  so;  that  "while 
persons  using  a  railway  crossing  have  the  right  to  expect  that  the  law 
requiring  signals  will  be  obeyed,  this  is  not  a  substitute  for  the  duty 
of  exercising  care  for  themselves,  and  they  are  not  excused  from  that 
duty  by  the  fault  of  the  other  party." 

In  the  case  at  bar,  appellee  was  upon  appellant's  depot  platform  at 
the  time  he  was  injured,  with  the  knowledge,  acquiescence  and  implied 
permission  of  appellant,  if  not  by  its  invitation,  soliciting  guests  for 
his  hotel  in  the  manner  and  way  in  which  it  had  been  done,  without 
accident  or  injury  to  him,  for  fifteen  or  sixteen  months.  He  had 
never  seen,  during  all  this  time,  the  truck  backed  along  or  over  the 
platform  while  the  crowd  was  there  and  the  train  still  standing  at  the 
depot,  as  was  the  case  on  this  occasion;  and,  especially  in  view  of  the 
fact  that  a  number  of  appellant's  passengers  were  on  the  platform  to 
whom  it  owed  the  highest  degree  of  care  not  to  injure,  the  moving  of 
the  truck  through  them  as  was  done  was  not  to  be  expected  by  appellee. 
According  to  his  testimony,  the  work  of  moving  the  baggage,  express, 
etc.,  on  the  trucks  previous  to  this  time  had  been  done  after  the  peo- 
ple at  the  depot  had  dispersed  and  the  train  gone. 

From  the  testimony  of  Morris  Dew,  the  agent  of  appellant  who 
pushed  the  truck  against  appellee,  it  may  fairly  be  inferred  that  he  was 
moving  the  truck  at  an  unusual  time  and  with  unusual  haste,  as  indi- 
cated by  the  testimony  of  appellee.  He  said:  "I  loaded  this  five 
hundred  or  six  hundred  pounds  on  that  truck  as  quick  as  I  could.  The 
boys  were  up  at  the  depot  waiting  for  me  to  get  through  as  quick  as  I 
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could,  and  go  with  them.  ...  I  and  the  other  boys  were  prepar- 
ing to  go  up  and  ring  the  school  bells  and  church  bells,  and  ring  out 
the  old  year,  when  I  got  through  work.  I  was  trying  to  get  through 
my  work  as  quick  as  I  could  and  go  with  them.  When  I  got  down  to 
the  station  there  I  found  the  train  was  twenty-five  minutes  late. 
Just  as  soon  as  the  trucks  were  loaded  I  backed  those  trucks  right 
through  the  crowd  of  people.  ...  I  could  have,  if  I  wanted  to 
take  the  time,  pulled  the  trucks  around  and  pulled  them  through  the 
crowd.  In  pulling  the  trucks  that  way  I  could  have  seen  whether  or 
not  there  was  anybody  in  the  way.  It  would  have  taken  more  time  to 
have  pulled  them  around.  I  did  not  do  it  that  way  that  night.  .  .  . 
I  knew  that  the  platform  was  a  place  where  people  frequently  assem- 
bled whenever  trains  came  in."  Under  these  circumstances,  if  appellee 
was  required  to  keep  a  lookout  to  save  himself  from  being  struck  and 
injured  by  the  truck,  of  which  we  have  grave  doubts,  we  think  it  can 
not  be  said,  as  a  matter  of  law,  that  he  was  guilty  of  contributory  neg- 
ligence; that  he  offered  no  such  excuse  for  failing  to  look  and  listen 
for  the  truck  as  entitled  him  to  have  the  question  of  whether  or  not  he 
was  guilty  of  negligence,  proximately  contributing  to  his  injuries,  sub- 
mitted to  the  jury  for  their  determination.  Chambers  v.  Dallas  Con. 
Elec.  St.  Ry.  Co.,  56  Texas  Civ.  App.,  309. 

The  fourth  assignment  of  error  complains  that  the  court  erred  in 
refusing  to  instruct  the  jury,  at  appellant's  request,  as  follows:  "You 
«fire  instructed  that  the  plaintiff,  H.  S.  Kent,  assumed  the  risk  of  being 
injured  at  the  time  and  place  he  was  injured,  and  unless  you  find  that 
the  injury  was  intentionally  inflicted,  or  was  the  result  of  gross  negli- 
gence, or  the  wilful  or  reckless  disregard  of  plaintiff's  presence,  you 
will  find  for  the  defendant."  We  think  this  charge  was  properly  re- 
fused. Appellee  wa3,  at  least,  a  licensee,  and  not  a  trespasser,  upon 
appellant's  depot  platform.  He  had  notoriously,  and  with  the  actual 
knowledge,  permission,  and  implied  consent  of  appellant's  agents  in 
control  of  said  platform  and  depot  house  at  Mertens,  constantly  sought 
and  secured  upon  said  platform  for  fifteen  or  sixteen  months,  from 
among  appellant's  passengers  arriving  there,  guests  for  his  hotel.  Prom 
such  permissive  use  of  its  platform,  appellee's  presence  there,  at  the 
time  he  was  injured,  for  the  purpose  of  soliciting  customers,  could 
reasonably  be  expected  by  appellant's  agents,  and  they  owed  him  the 
duty  of  exercising  ordinary  care  to  avoid  injuring  him.  Especially  is 
this  true,  since  appellee's  injuries  were  the  result  of  the  active  negli- 
gence of  appellant's  agent  in  driving  the  truck  against  him,  and  not 
the  passive  negligence  of  failing  to  keep  its  platform  in  a  safe  condi- 
tion. 

In  this  respect,  as  well  as  in  the  fact  that  no  such  use  had  been  made 
of  its  premises  by  Post  with  the  railway  company's  knowledge,  acqui- 
escence, or  implied  consent,  as  was  made  by  appellee  of  appellant's 
platform,  the  case  is  clearly  unlike  the  case  of  Post  v.  Texas  &  Pac. 
Ry.  Co.,  decided  by  this  court  and  reported  in  23  S.  W.,  708.  In  that 
case  it  did  not  appear  that  Post  had  ever  been  to  the  railway  company's 
depot  before  the  night  he  was  injured  to  secure  boarders,  and  while  it 
was  shown  that  he  was  there  at  the  invitation  of  an  employe  of  the 
company,  it  was  not  shown  that  it  was  within  the  scope  of  such  em- 
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ploye's  agency  to  invite  boarding-house  keepers  to  the  depot  to  solicit 
customers.  The  railway  company  had  constructed  a  platform  around 
its  depot  about  four  feet  high,  and,  in  leaving,  Post  fell  from  it  and 
was  injured.  In  affirming  the  judgment  of  the  District  Court  this 
court  said:  "The  appellant  was  at  the  depot  solely  on  his  own  busi- 
ness, with  which  the  railway  company  was  in  no  way  concerned,  and 
was  under  no  duty  to  appellant  (Post)  to  keep  its  depot  in  a  safe  con- 
dition; that  if  it  could  be  said  appellant  was  at  the  depot  by  invita- 
tion of  the  railway  company's  agent,  there  was  nothing  to  show  that 
such  invitation  was  within  the  scope  of  his  authority  so  as  to  bind  the 
company/'  That  is  a  materially  different  case  from  the  one  now  be- 
fore us,  and  the  principle  therein  announced  is  not  applicable  to  the 
facts  of  the  present  case. 

We  have  not  discussed  the  case  from  the  standpoint,  as  we  probably 
might  safely  have  done,  that  appellant's  depot  grounds,  by  reason  of 
the  general  use  to  which  they  are  appropriated,  are  quasi-public,  and 
that  in  as  much  as  appellee  accompanied  one  of  his  guests  to  appellant's 
depot,  who  intended  to  and  did  become  a  passenger  of  appellant,  for 
the  purpose  of  assisting  him  in  carrying  his  baggage  and  to  see  him 
depart,  as  well  as  to  meet  and  so  assist  such  customers  as  he  might  se- 
cure to  his  hotel,  he  was  as  rightfully  upon  the  platform  as  the  pas- 
sengers themselves.  (33  Cyc,  p.  762;  Tobin  v.  Portland,  S.  &  P.  Ey. 
Co.,  59  Me.,  183.)  We  have  preferred  to  rest  our  decision  upon  the 
ground  that  appellee  was  a  licensee,  under  such  circumstances  as  re- 
quired the  exercise  of  ordinary  care  on  appellant's  part  not  to  injure 
him.  However,  in  the  case  of  Tobin  v.  Railway  Co.,  supra,  it  was  held 
that  a  hackman  carrying  passengers  to  the  railway  company's  depot 
for  transportation  and  aiding  them  to  alight  upon  the  platform  of  the 
company  was  as  lawfully  on  the  platform  as  the  passengers  alighting. 

The  assignment  that  the  verdict  is  excessive  will  be  overruled.  The 
evidence  is  sufficient  to  warrant  the  conclusion  that  appellee  by  the 
negligence  of  appellant,  as  charged,  not  only  received  a  severe  scalp 
wound,  but  a  serious  permanent  injury  to  his  spinal  column,  which  has 
and  will,  probably,  cause  him  much  physical  and  mental  pain,  and 
largely  impair  his  capacity  to  labor  and  earn  money. 

We  have  found  no  reversible  error  in  the  record  and  the  judgment 
of  the  court  below  is,  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  C.  Harris  v.  D.  C.  Berry. 

Decided  December  19,  1909. 

1.— Vendor  and  Vendee — Rescission. 

A  purchaser  of  a  number  of  town  lots  would  not  be  entitled  to  a  rescission 
of  the  entire  purchase  because  of  the  failure  of  title  to  several  of  said  lots,  in 
the  absence  of  averment  and  proof  that  the  lots,  the  title  to  which  had  failed, 
were  necessary  to  the  enjoyment  of  the  rest  of  the  purchase  or  formed  a  material 
inducement  to  the  purchase  of  the  whole.  His  remedy  would  be  for  an  abatement 
in  the  purchase  price. 
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2. — Same — Abatement  In  Price — Pleading. 

To  entitle  a  purchaser  of  real  estate  to  an  abatement  of  the  purchase  jfrice 
because  of  the  failure  of  title  to  a  part  of  the  property,  he  muet  furnish  by  his 
pleading  a  sufficient  basis  for  ascertaining  the  amount  of  the  abatement  to 
which  he  is  entitled  by  alleging  the  value  either  relative  or  otherwise  of  the 
part  the  title  to  which  has  failed.  Pleading  in  such  case  considered  and  held 
insufficient. 

Appeal  from  the  District  Court  of  Knox  County.  Tried  below  be- 
fore Hon.  Chas.  E.  Coombes. 

Coombes  &  Millwee,  for  appellant,  in  support  of  his  propositions, 
cited:  Green  v.  Chandler,  25  Texas,  155;  Cooper  v.  Singleton,  19 
Texas,  261;  Perez  v.  Everett,  73  Texas,  431. 

No  briefs  for  appellee. 

CONNER,  Chief  Justice. — Appellee  sued  to  recover  the  amount 
of  two  promissory  notes  executed  by  appellant,  each  in  the  sum  of  six 
hundred  and  sixty-two  dollars  and  fifty-two  cents,  alleging  that  the 
notes  had  been  given  for  a  part  of  the  purchase  money  upon  certain 
lots,  described  in  the  petition,  situated  in  the  town  of  Benjamin,  and  a 
foreclosure  of  the  vendor's  lien  upon  said  lots  was  sought.  Appellant 
answered  by  a  general  demurrer,  a  general  denial,  and  especially  to  the 
effect  that  the  notes,  together  with  the  sum  of  one  thousand  dollars  in 
cash,  had  been  paid  for  thirty-three  lots  in  the  town  of  Benjamin,  the 
title  to  which  had  been  warranted  by  the  plaintiff,  but  that  defendant 
had  later  ascertained  the  fact  that  the  plaintiff  had  no  title  to  two  of 
the  lots,  wherefore  he  averred  that  the  consideration  had  wholly  failed; 
appellant  also  made  substantially  the  same  facts  the  basis  of  a  prayer 
for  cancellation  of  the  notes  and  a  recovery  of  the  one  thousand  dol- 
lars, he  proffering  to  execute  such  conveyances  as  might  be  necessary. 

To  appellant's  said  special  pleas  the  court  sustained  special  excep- 
tions to  the  effect  that  appellant  "did  not  allege  the  value  of  the  said 
lots  alleged  to  be  short  in  the  transaction,  and  did  not  furnish  the 
proper  basis  for  a  recovery,  in  that  if  defendant's  contention  were  true 
he  would  only  be  entitled  to  a  credit  on  the  purchase  price  for  said  lots 
to  the  amount  of  the  value  of  the  lots  found  to  be  short,  estimated 
with  regard  to  the  purchase  price  and  the  location  of  the  shortage  and 
its  proportionate  value  to  the  whole,  unless  said  shortage  was  a  material 
part  of  the  property  purchased."  Appellant  declining  to  amend,  the 
court  proceeded  to  hear  the  evidence  and  gave  appellee  judgment  in 
accordance  with  his  prayer. 

Appellant  groups  five  assignments  of  error  under  which  he  presents 
the  following  propositions:  First:  "Where  there  is  fraud  upon  the 
part  of  the  vendor,  the  vendee,  upon  the  discovery  of  such  fraud,  may 
either  affirm  the  contract  and  recover  of  the  vendor  the  damages  occa- 
sioned by  such  fraud,  or  he  may  elect  to  cancel  the  contract  and  re- 
cover the  purchase  money  paid."  Second:  "Where  the  facts  author- 
ized a  cancellation  the  vendee  is  entitled  to  a  cancellation  of  the  entire 
contract  though  the  deception  which  vitiates  the  deed  relates  only  to  a 
part  of  the  land  conveyed."     The  propositions,  however  correct  in  the 
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abstract,  certainly  do  not  within  themselves  point  out  error  in  the 
court's  action,  nor  is  error  shown  by  appellant's  statement  under  the 
propositions.  The  case  in  substance  as  presented  by  appellant's  special 
pleas  is  merely  that  of  a  vendor  who  has  sold  with  warranty  of  title 
a  specified  number  of  lots  to  two  of  which  the  title  has  failed.  The 
value,  either  relative  or  otherwise,  of  the  two  lots  is  not  stated,  nor 
is  any  fact  stated  authorizing  an  inference  of  fraud  either  actual  or 
constructive. 

In  speaking  of  cases  where  the  seller  has  no  title  to  part  of  the  prop- 
erty sold,  it  is  said  in  1  Sugden  on  Vendors,  477:  "If  the  part  to 
which  the  seller  has  a  title  was  the  purchaser's  principal  object,  or 
equally  his  object  with  the  part  to  which  a  title  can  not  be  made,  and 
is  itself  an  independent  subject  and  not  likely  to  be  injured  by  the 
other  part,  equity  will  compel  the  purchaser  to  take  it  at  a  proportion- 
ate price;  and  in  these  cases  it  will  be  referred  to  chambers,  to  inquire, 
'whether  the  part  to  which  a  title  can  not  be  made  is  material  to  the 
possession  and  enjoyment  of  the  rest  of  the  estate.' "  If  equity  under 
such  circumstances  will  compel  a  purchaser  to  take  that  to  which  the 
title  is  good  at  its  proportionate  price,  one  who  has,  as  did  appellant, 
completed  the  purchase  by  acceptance  of  the  deed  and  the  execution  of 
notes,  can  not  be  allowed  to  rescind.  Appellant  at  most  is  entitled  to 
an  abatement  in  the  price  paid,  but  his  pleas  nowhere  furnish  a  basis 
for  any  such  relief.  It  is  perfectly  apparent  upon  the  face  of  his  own 
plea  that  there  was  no  total  failure  of  consideration,  and  in  the  ab- 
sence of  some  basis  upon  which  computation  may  be  made,  relief  for 
the  partial  failure  can  not  be  awarded.  See  Wever  v.  Samples,  56  Texas 
Civ.  App.,  562.  We  are  unable  to  determine  from  the  record  or  from 
appellant's  special  pleas  that  the  two  lots  to  which  it  is  averred  the  title 
failed  were  in  any  sense  necessary  to  the  enjoyment  of  the  rest,  or  were 
of  any  definite  value  or  formed  any  material  inducement  to  appellant's 
purchase.  Indeed,  the  plea  avers  that  after  the  sale  had  been  made, 
but  before  the  final  execution  of  the  deed  and  notes,  appellee,  by  letter 
(and  in  no  other  way  was  the  representation  made)  suggested  a  possi- 
ble failure  of  title  to  two  lots,  in  recognition  of  which  there  was  an 
abatement  of  one  hundred  and  fifty  dollars  from  the  gross  purchase 
•price  originally  agreed  upon.  It  thus  affirmatively  appears  that  appel- 
lant had  full  knowledge  of  at  least  a  partial  failure  of  title  before  he 
consummated  the  transaction  by  accepting  the  deed  and  executing  the 
notes  sued  upon.  At  most,  therefore,  we  think  the  extent  of  his  rem- 
edy was  to  receive  an  abatement  in  the  way  of  damages,  and  for  this, 
as  before  stated,  his  pleas  furnish  no  basis.  See  Grabenheimer  v.  Blum, 
63  Texas,  369;  Lopcr  v.  Robinson,  54  Texas,  516. 

No  other  propositions  are  presented  by  appellant,  and  we  conclude 
that  no  error  has  been  shown  and  that  the  judgment  should  be  af- 
firmed. 

Affirmed. 
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George  A.  Scaling  v.  S.  A.  Denny  ex  al. 

Decided  December  19,  1909. 

1.— Public  Road — Condemnation — Deposit  of  Damage*    Statute  Construed. 

Where  a  county  Commissioners'  Court  ordered  the  county  clerk  to  issue  a 
warrant  on  the  road  and  bridge  fund  of  the  county  for  the  amount  awarded  a 
land  owner  for  a  public  road  across  his  land,  and  the  warrant  was  in  fact 
issued  and  the  land  owner  notified  by  the  county  treasurer  that  the  money  was 
held  subject  to  his  order,  it  was  a  sufficient  "deposit"  of  the  damages  under  the 
requirements  of  article  4693,  Rev.  Stats,  and  section  17,  of  the  Bill  of  Rights. 

2. — Same — Description. 

Mere  deficiency  or  inaccuracy  of  description  that  is  not  substantial  is  insuffi- 
cient to  render  void  the  proceedings  of  a  Commissioners'  Court  establishing  a 
public  road.  A  description,  aided  by  extrinsic  evidence,  considered  and  held 
sufficient. 

Appeal  from  the  District  Court  of  Clay  County.  Tried  below  be- 
fore Hon.  A.  H.  Carrigan. 

J.  T.  Montgomery,  for  appellant. — Under  the  Constitution  and  laws 
of  this  State,  before  a  public  road  can  be  legally  opened,  the  owner  of 
the  land  must  be  allowed  just  damage  and  adequate  compensation  for 
the  land  taken,  and  such  compensation  must  be  actually  paid  or  secured 
by  deposits  with  the  county  treasurer  to  the  credit  of  such  owner,  be- 
fore the  road  can  be  legally  opened.  Eev.  Stats.,  arts.  4693  and  4694 ; 
Hamilton  County  v.  Garrett,  62  Texas,  602;  Hopkins  v.  Cravey,  85 
Texas,  189. 

In  order  to  lay  out  a  road  and  take  private  property  for  road  pur- 
poses, it  is  necessary  that  the  proceedings  for  condemnation  shall  spe- 
cifically describe  the  particular  land  to  be  appropriated  and  shall  state 
the  amount  of  land ;  that  is,  the  width  of  the  road  and  all  other  facts 
necessary  to  specifically  describe  the  land  intended  to  be  appropriated. 
Rev.  Stats.,  art.  4688. 

W.  T.  Allen,  for  appellees. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  against 
S.  A.  Denny,  county  judge  of  Clay  County,  Texas,  and  others  named 
as  commissioners,  to  enjoin  the  said  defendants  from  opening  a  public 
road  through  certain  lands  belonging  to  the  plaintiff.  A  temporary 
writ  of  injunction  was  issued  but  later  dissolved,  and  it  is  from  this 
latter  order  and  judgment  that  the  appeal  has  been  prosecuted. 

Only  two  grounds  of  error  in  substance  are  assigned  to  the  action  of 
the  court  in  its  order  of  dissolution.  First,  it  is  insisted  that  "The 
Commissioners'  Court  had  adjudged  that  he  (appellant)  was  entitled 
to  compensation  therefor  and  no  money  had  ever  been  tendered  to 
plaintiff,  and  such  payment  had  not  been  secured  by  any  deposit  with 
the  county  treasurer  to  the  credit  of  the  plaintiff,  and  no  specific  fund 
was  set  apart  to  pay  plaintiff's  damages,  and  that  the  only  compensa- 
tion ever  offered  to  plaintiff  was  a  county  warrant  which  he  refused 
to  accept."    Second,  in  substance,  that  in  none  of  the  proceedings  had 
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the  proposed  road  been  described  in  such  manner  as  to  identify  it  with 
certainty. 

We  think  that  appellant's  contention  must  be  overruled.  It  is  un- 
disputed that  the  Commissioners'  Court  in  the  regular  way,  upon  a 
proper  petition,  granted  an  application  for  the  opening  of  a  first-class 
road  along  designated  lines,  and  appointed  a  jury  of  view  which  noti- 
fied appellant,  among  others,  and  which  awarded  to  appellant  damages 
in  the  sum  of  two  hundred  and  twenty-five  dollars  and  made  their  re- 
port to  the  Commissioners'  Court  as  provided  by  law.  The  report  of 
the  jury  of  view  "was  approved  and  the  road  ordered  opened.  The  rec- 
ord discloses  no  appeal  from  the  amount  of  damages  allowed  by  the 
jury  of  view  and  approved  by  the  Commissioners'  Court.  The  order 
approving  the  report  also  directed  the  clerk  to  issue  warrants  on  the 
road  and  bridge  funds  of  the  county  for  the  amounts  awarded  the  re- 
spective land-owners  for  right  of  way,  and  it  is  undisputed  that  one 
was  issued  in  favor  of  appellant  for  the  two  hundred  and  twenty-five 
dollars  allowed  him,  and  that  upon  receipt  thereof  the  treasurer  of 
Clay  County,  by  letter,  notified  appellant  that  it  was  held  subject  to 
his  order.  It  was  admitted  that  there  was  in  the  county  treasury  a 
sufficient  sum  to  the  credit  of  the  road  and  bridge  fund  to  pay  the 
said  warrant  at  the  time  the  same  was  issued,  and  has  been  at  all  times 
since,  and  the  plaintiff  testified  that  the  reason  he  did  not  call  for  the 
warrant  was  that  he  did  not  think  he  had  been  allowed  enough  and  did 
not  want  the  road  open. 

Article  4693  of  the  Revised  Statutes  provides  that:  "If  the  Commis- 
sioners' Court  shall  approve  of  the  report  (that  of  a  jury  of  view)  and 
order  such  road  to  be  opened,  they  shall  consider  the  assessment  and 
damages  by  the  jury  and  the  claimant's  statement  thereof,  and  allow 
to  such  owner  just  damages  and  adequate  compensation  for  the  land 
taken,  and  when  paid  or  secured  by  deposit  with  the  county  treasurer 
to  the  credit  of  such  owner  they  may  proceed  to  have  such  road 
opened."  The  article  further  provides  that  if  the  owner  of  the  land  is 
not  satisfied  with  the  assessment  by  the  Commissioners'  Court  he  may 
appeal  therefrom,  as  in  cases  of  appeal  from  Justice's  Court,  but  that 
such  appeal  shall  not  prevent  the  road  from  being  opened,  but  shall 
be  only  to  fix  the  amount  of  damages,  etc.  While  by  the  statute  cited, 
as  well  also  as  by  the  terms  of  our  Constitution  (see  Bill  of  Rights, 
section  17),  a  deposit  of  the  damages  allowed  with  the  county  treasurer 
must  be  made,  we  think  it  would  be  extremely  technical  to  hold  that 
it  was  not  substantially  done  in  the  case  before  us.  Among  other  au- 
thorities, appellant  cites  the  case  of  Hopkins  v.  Cravey,  85  Texas,  189, 
but  we  think  this  authority  is  against  him  on  the  proposition  under 
consideration.  It  was  there  held  that  an  injunction  was  properly  is- 
sued where,  as  there,  at  the  time  of  the  issuance  of  a  warrant  for  the 
amount  of  damages  allowed  an  owner,  there  was  no  money  belonging 
to  the  road  and  bridge  fund  in  the  treasury  of  the  county,  but  that  on 
final  hearing  the  injunction  was  properly  dissolved,  in  as  much  as  it 
then  appeared  that  a  warrant  for  the  damages  allowed  had  issued  and 
that  there  was  then  in  the  treasury  of  the  county  money  belonging  to 
the  road  and  bridge  fund  sufficient  to  pay  the  warrant.  It  is  evident 
from  the  record  that,  at  any  time  after  the  issuance  of  the  warrant 
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mentioned,  appellant  bad  but  to  ask  in  order  to  receive  the  damages 
awarded  him,  and  he  is  in  no  position  to  now  complain  because  of  his 
own  voluntary  failure  to  avail  himself  of  the  opportunity  extended. 

The  remaining  contention  may  not  be  so  easily  answered,  but  we  con- 
clude that  it  should  be  overruled.  The  statute  (Revised  Statutes,  art, 
4688)  provides  that  after  appointment  the  jury  of  view  shall  proceed 
"to  lay  out,  survey  and  describe  such  road  to  the  greatest  advantage  to 
the  public,  and  so  that  the  same  can  be  traced  with  certainty;  and  the 
field  notes  of  such  survey  or  description  of  the  land  shall  be  included 
in  the  report  of  the  jury;  and,  if  adopted,  shall  be  recorded  in  the 
minutes  of  the  Commissioners'  Court."  The  description  of  the  road 
in  question  as  given  in  the  report  of  the  jury  is  as  follows:  "Com- 
mencing at  W.  P.  McFarland's  N.  W.  corner,  thence  to  his  S.  W.  cor- 
ner; thence  east  to  a  point  directly  north  of  R.  F.  Jenkins*  ell  corner; 
thence  south  to  said  corner,  being  also  R.  J.  Brown's  N.  W.  corner, 
continuing  south  with  Brown's  west  line  and  the  west  line  of  R.  J. 
Brown's  survey  to  W.  H.  Smollinger's  survey,  abstract  942,  the  west 
line  of  H.,  T.  &  B.  R.  R.  Co.  survey  No.  23,  abstract  221,  to  S.  W. 
corner  of  same  and  to  the  intersection  with  Buffalo  Springs  and  Wind- 
thorst  road."  This  description  is  substantially  the  same  as  was  given 
in  the  application  for  the  road  and  in  the  order  of  the  Commissioners' 
Court  approving  the  report  of  the  jury  of  view.  Aside  from  a  clerical 
mistake  in  calling  for  the  west  line  of  survey  23  when  it  should  have 
been  the  west  line  of  27,  as  is  quite  apparent  from  other  calls,  there 
is  no  uncertainty  of  description  save  that  the  width  of  the  road  is  not 
given.  It  appears,  however,  from  the  agreed  statements  of  facts,  that 
the  beginning  corners,  lines,  etc.,  were  those  commonly  accepted  as 
correct ;  that  appellant  was  present  when  the  jury  of  view  surveyed  the 
line,  and  that  the  line  was  at  least  in  part  marked  by  following  some 
old  fence  posts  supposed  to  be  the  line  between  surveys,  and  placing 
rocks  along  the  line  actually  run  and  at  one  or  more  of  the  corners, 
none  of  which,  however,  were  called  for  in  the  field  notes.  While  the 
report  of  the  jury  may  not  be  as  specific  as  it  should  have  been,  we 
find  nothing  in  the  evidence  disclosing  any  contest  on  appellant's  part 
or  any  uncertainty  in  his  mind  or  in  the  minds  of  those  laying  out  the 
road  as  to  its  exact  location,  and  we,  therefore,  conclude  that  appel- 
lant's contention  in  this  particular  should  be  now  overruled,  mere  de- 
ficiency or  inaccuracy  of  description  that  is  not  substantial  being  in- 
sufficient to  render  void  the  proceedings  establishing  the  road.  See 
Robson  v.  Byler,  14  Texas  Civ.  App.,  374;  Galveston,  H.  &  S.  A.  Ry. 
v.  Baudat,  18  Texas  Civ.  App.,  595.  It  is  undisputed  that  the  road 
applied  for  and  ordered  open  was  a  first-class  road  which,  under  the 
statute  (Rev.  Stats.,  art.  4683),  must  be  "not  less  than  forty  feet  nor 
more  than  sixty  feet  wide/'  The  line  called  for  by  the  jury  and  orders 
mentioned  is  evidently  the  center  line  of  the  road  to  be  established, 
and  we  think  the  proper  construction  of  the  orders  is  that  the  width 
of  the  road  extends  twenty  feet  on  each  side  of  the  lines  as  given. 
See  Terrell  v.  Tarrant  County,  8  Texas  Civ.  App.,  563.  Judgment  af- 
firmed. 

Affirmed. 
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Jack  Whittaker  et  al.  v.  Mary  L.  Thayer  et  al. 

Decided  December  20,  1909. 

1.— Limitation — Ten  Tears — Statement  by  Occupant. 

After  title  to  land  has  been  acquired  and  is  complete  under  the  ten  years 
statute  of  limitation,  any  statement  by  the  claimant  and  occupant  to  the  effect 
that  he  was  not  claiming  the  land,  or  was  wanting  to  buy  it  from  the  owner 
would  not  have  the  effect  of  divesting  him  of  the  title. 

2. — Same — "Claim  of  Right" — Definition — Charge. 

In  a  suit  of  trespass  to  try  title  defendants  claiming  the  land  in  controversy 
under  the  ten  years  statute  of  limitation,  after  the  court  had  charged  the  jury 
in  the  language  of  the  statute,  requested  the  following  charge:  "If  you  believe 
from  the  evidence  that  defendants  entered  on  the  land  sued  for  intending  to  claim 
160  acres,  and  if  you  further  believe  that  they  remained  in  possession  for  ten 
years  consecutively,  claiming  the  same  peaceably  and  adversely,  as  in  the  court's 
charge  defined,  then  you  are  charged  that  such  entry  and  possession,  if  any, 
would  be  'under  a  claim  of  right*  as  this  term  is  used  in  the  court's  charge." 
This  charge  the  court  refused.  Held,  error,  in  view  of  the  evidence  before  the 
jury. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon,  W.  P.  Hamblen. 

Fisher  &  Sears,  for  appellants. — Where  title  has  become  vested  by  ad- 
verse possession,  it  is  not  lost  by  an  admission  by  the  possessor,  made 
after  the  completion  of  the  statutory  period,  that  the  possession  was 
not  adverse.  Bruce  v.  Washington,  80  Texas,  368;  Williams  v.  Hand, 
9  Texas  Civ.  App.,  631 ;  Warren  v.  Frederichs,  83  Texas,  383 ;  1  Cyc, 
1139;  Bennert  v.  Shirk,  72  N.  E.,  546;  Sage  v.  Rudnick,  69  IT.  W., 
1096. 

The  charge  being  requested,  should  have  been  given.  Whitaker  v. 
Thayer,  38  Texas  Civ.  App.,  537. 

As  it  was  applicable  to  the  evidence:  Norwood  v.  Boon,  21  Texas, 
592 ;  Burke  v.  Holmes,  68  S.  W.,  52. 

The  evidence  being  admissible  for  one  purpose,  but  not  for  another, 
the  court  should  have  given  the  charge  asked.  Missouri,  K.  &  T.  Rv. 
Co.  v.  Collins,  15  Texas  Civ.  App.,  21 ;  McMorrow  v.  Dowell,  90  S.  W\, 
729 ;  Spiars  v.  Dallas  Cotton  Mills,  32  S.  W.,  777 ;  Missouri,  K.  &  T. 
Rv.  Co.  v.  Cherry,  44  Texas  Civ.  App.,  232;  Hoefling  v.  Dobbin,  91 
Texas,  214. 

If  defendants  entered  on  the  land  intending  to  claim  160  acres,  and 
remained  on  the  land  len  years,  claiming  the  same  without  suit  against 
them,  and  hostilely,  this  would  have  been  a  possession  "under  a  claim 
of  right,"  and  the  defendants  were  entitled  to  have  this  definition  or 
explanation  of  the  court's  charge  made  to  the  jury.  Revised  Statutes, 
arts.  3343  and  3344;  Link  v.  Bland,  43  Texas  Civ.  App.,  519;  Car- 
penter v.  Coles,  77  N.  W.,  424 ;  Wilber  v.  Cedar  Rapids  &  M.  R.  Ry. 
Co.,  89  ST.  W.,  101. 

E.  P.  &  Otis  K.  Hamblen  and  Baker,  Botts,  Parker  &  Garwood,  for 
appellees. 
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McMEANS,  Associate  Justice. — Plaintiffs,  Mary  L.  Thayer  and 
others,  brought  this  suit  on  January  5,  1903,  against  the  defendants, 
Jack  Whittaker  and  wife,  in  trespass  to  try  title  for  129.9  acres  of 
land  out  of  the  Moses  Merrifct  survey  in  Harris  County.  Defendants 
answered  by  a  plea  of  not  guilty  and  the  statute  of  limitation  of  ten 
years.  The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and 
judgment  for  plaintiffs.    Defendants  appeal. 

This  is  the  third  appeal.  See  Whitaker  v.  Thayer,  38  Texas  Civ. 
App.,  537,  48  Texas  Civ.  App.,  508,  and  decision  of  Supreme  Court  on 
certified  question,  101  Texas,  456. 

The  court  charged  the  jury  that  the  plaintiffs  had  shown  title  in 
themselves  to  the  land  sued  for,  and  that  they  should  return  a  verdict 
for  plaintiffs,  unless  they  found  for  defendants  on  their  plea  of  ten 
years  limitation;  and  in  respect  to  this  plea  the  court  charged  the  jury 
substantially  in  the  language  of  the  statute. 

On  the  trial  the  defendant,  Jack  Whittaker,  testified,  in  effect,  that 
he  took  possession  of  the  land  in  controversy  in  the  spring  of  1892, 
having  staked  off  what  he  thought  was  160  acres,  but  which  afterwards 
was  ascertained  to  be  only  129.9  acres,  and  that  he  thereafter  held  pos- 
session of  the  same  until  he  was  ejected  after  the  first  judgment  was 
rendered  against  him,  which  was  in  May,  1904.  It  was  shown  by  his 
•testimony  that  the  possession  taken  and  held  by  him  was  of  such  char- 
acter and  for  such  length  of  time  as  is  required  to  mature  a  title  under 
the  ten  years  statute.  It  was  testified  by  plaintiff's  witness,  Davis,  that 
Whittaker  took  possession  of  the  land  in  the  spring  of  1892,  and  by 
several  other  witnesses  that  such  possession  began  in  1892,  the  particu- 
lar period  of  the  year  not  being  given.  Defendants'  witness,  FTarral, 
testified  in  effect  that  he  was  the  agent  of  the  owners  of  the  land,  and 
that  in  August,  1902,  he  went  to  the  land  and  saw  Jack  Whittaker,  and 
that  Whittaker  told  him  that  he  had  gone  on  the  land  witli  a  view  of 
buying  it,  and  that  he  wanted  to  buy  it  and  to  find  the  rightful  owner. 
"He  didn't  make  any  claim  of  the  property  to  me — didn't  say  one  way 
or  the  other  whether  he  claimed  it  or  not."  Three  other  witnesses 
testified  for  plaintiffs  that  Whittaker's  possession  did  not  begin  until 
1895  or  1896.  Under  this  state  of  facts  defendants  requested  the  court 
to  give  to  the  jury  a  special  charge  which  reads  as  follows : 

"You  are  instructed  that  if  you  believe  from  the  evidence  that  de- 
fendant Whittaker  had  peaceable  and  adverse  possession  of  the  land 
described  in  his  answer  for  ten  years  consecutively  under  the  circum- 
stances set  out  and  defined  in  the  court's  charge,  then  you  are  charged 
that  any  statement  made  by  Whittaker  after  the  completion  of  said  ten 
years,  if  such  were  completed,  to  the  effect  that  he  was  not  claiming 
the  land  or  was  wanting  to  buy  it  from  the  owners  or  offering  to  sell 
it,  would  not  have  the  effect  of  depriving  the  defendants  of  their  rights 
to  the  land  by  virtue  of  their  ten  years  possession,  if  there  was  such, 
had  prior  to  such  statements,  if  any  were  made." 

The  Tefusal  of  the  court  to  give  this  charge  is  made  the  basis  of  ap- 
pellants' first  assignment  of  error,  and  we  think  the  assignment  should 
be  sustained.  While  the  testimony  of  Harral  was  admissible  to  be  con- 
sidered by  the  jury  in  connection  with  other  evidence  in  determining 
the  real  nature  of  Whittaker's  possession,  the  statement  attributed  to 
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Whittaker,  if  made  at  a  time  when  the  bar  was  complete,  would  not 
have  the  effect  to  divest  him  of  the  title' if  he  had  in  fact  acquired  it 
in  that  manner;  and  the  court,  upon  being  requested,  should  have  so 
instructed  the  jury.  (Bruce  v.  Washington,  80  Texas,  368;  Williams 
v.  Band,  9  Texas  Civ.  App.,  631;  Whittaker  v.  Thayer,  38  Texas  Civ. 
App.,  537.) 

In  defining  adverse  possession  the  court  charged  the  jury  that  "by 
adverse  possession  is  meant  an  actual  and  visible  appropriation  of  the 
land,  commenced  and  continued  under  a  claim  of  right,  inconsistent 
with  and  hostile  to  the  claim  of  another."  This  definition  follows  the 
statute  and  is  correct,  and  in  the  absence  of  requested  instructions  ex- 
plaining the  meaning  of  the  phrase  "under  a  claim  of  right,"  is  suffi- 
cient. Appellants,  however,  requested  the  court  to  give  a  special 
charge,  which  reads  as  follows :  "If  you  believe  from  the  evidence  that 
defendants  entered  on  the  land  sued  for  intending  to  claim  160  acres, 
and  if  you  further  believe  that  they  remained  in  possession  for  ten 
years  consecutively,  claiming  the  same  peaceably  and  adversely,  as  in 
the  court's  charge  defined,  then  you  are  charged  that  such  entry  and 
possession,  if  any,  would  be  'under  a  claim  of  right'  as  this  term  is  used 
in  the  court's  charge." 

This  charge  was  refused  by  the  court;  and  appellants'  second  assign- 
ment of  error  is  predicated  upon  the  refusal  of  the  court  to  give  it. 
We  think  that  under  the  facts  of  this  case  the  charge  should  have  been 
given,  and  that  it  was  error  to  refuse  it.  (Link  v.  Bland,  43  Texas 
Civ.  App.,  519;  Carpenter  v.  Cole,  77  N.  W.,  424.) 

We  have  examined  the  other  assignments  of  error  presented  in  ap- 
pellants' brief,  and  are  of  the  opinion  that  no  reversible  errors  are 
shown  in  any  of  them,  and  they  are  severally  overruled. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

ON  MOTION  FOR  REHEARING. 

In  their  motion  for  a  rehearing  appellees  have  called  our  attention 
to  the  fact  that  Maria  L.  Clark,  who  owned  an  undivided  oue-fourth 
interest  in  the  land  in  controversy,  had,  in  bar  of  Whittaker's  plea  of 
limitation  of  ten  years,  pleaded  and  proved  her  coverture  during  the 
time  of  Whittaker's  possession,  and  that  therefore  Whittaker's  posses- 
sion could  not  be  effective  as  against  her  right  of  recovery.  This  mat- 
ter was  not  called  to  our  attention  in  the  briefs  of  either  party,  and 
was  therefore  overlooked.  We  think  that  the  motion  for  rehearing 
should  be  granted,  and  that  the  judgment  of  the  court  below  in  favor 
of  Maria  L.  Clark  and  her  husband  should  be  affirmed,  and  the  judg- 
ment reversed  and  the  cause  remanded  as  to  the  other  parties  to  the 
appeal,  and  it  has  been  so  ordered. 

Affirmed  in  part  and  reversed  in  part. 


1009.]  Hardy  Oil  Company  v.  Bubnham.  285 

Hardy  Oil  Company  et  al.  v.  James  Henry  Burnham  et  al. 

Decided  December  20,  1909. 

1.— Heirship  in  1885. 

Under  the  law  in  force  in  Texas  in  1835  the  interest  inherited  by  an  infant 
from  its  deceased  mother  in  the  community  estate  of  the  father  and  mother, 
passed  wholly  to  the  surviving  father,  and  not  one-half  to  him  and  one-half  to 
the  surviving  brothers  and  sisters. 

3. — Evidence — Pedigree — Comparative  Weight.  ' 

The  issue  being  whether  three  or  four  children  survived  their  mother  who 
died  in  1835,  held  that  the  testimony  of  one  of  the  children,  who  was  six  or 
seven  years  old  at  the  time  an  infant  sister  was  alleged  to  have  been  born  and 
died,  affirming  the  fact  of  the  existence  of  such  infant,  was  more  trustworthy 
than  the  testimony  of  a  grandson  who  was  not  born  until  ten  years  after  the 
alleged  date  of  the  death  of  said  infant,  and  whose  knowledge  of  the  family 
history  was  acquired  from  others  many  years  after  the  occurrence,  denying  the 
existence  of  such  infant. 

8. — Community  Property — Existence  of  Heirs — Notice. 

Under  the  doctrine  laid  down  in  Hill  v.  Moore,  85  Texas,  339,  the  recitation 
in  an  application  for  a  grant  of  a  league  of  land  in  1833,  to  the  effect  that 
the  applicant  and  grantee  was  a  married  man,  was  notice  to  all  purchasers  from 
or  under  him  however  great  the  lapse  of  time  that  the  land  was  community 
property  of  the  grantee  and  a  then  living  wife,  and  was  sufficient  to  put  such 
purchasers  upon  inquiry  as  to  the  death  of  the  wife  and  the  existence  and  rights 
of  her  heirs;  and  in  such  case  a  subsequent  purchaser  could  not  rely  on  the 
presumption  that  his  predecessors  in  the  title  had  made  such  inquiry  as  was 
required  to  rebut  the  presumption  of  notice.  Each  intending  purchaser  should 
make  enquiry  for  himself. 

4. — Limitation — Three  Years  Statute. 

A  conveyance  of  community  property  by  a  surviving  husband  is  not  sufficient 
to  support  a  claim  of  title  or  color  of  title  under  the  three  years  statute  of 
limitation  as  against  the  heirs  of  the  deceased  wife. 

5. — Eeceiver — Appointment  in  Beal  Actions. 

It  is  essential  to  the  proper  exercise  of  the  power  to  appoint  a  receiver 
in  actions  for  the  recovery  of  real  estate  or  an  interest  therein,  before  final 
hearing,  that  the  person  seeking  such  relief  must  show  that  he  will  probably 
succeed  in  establishing  his  right  upon  a  final  hearing.  Pleading  and  affidavit 
considered,  in  an  application  for  the  appointment  of  a  receiver  for  oil  producing 
land,  and  held  insufficient  to  show  that  plaintiff's  title  was  not  lost  by  reason 
of  the  five  years  statute  of  limitation  plead  by  defendant. 

6. — limitation — Five  Years — Possession  under  Larger  Enclosure. 

So  far  as  title  under  the  statute  of  limitation  of  five  years  is  concerned,  it  is 
not  affected  by  the  fact  that  the  defendant's  possession  is  held  by  enclosure  of  the 
land  in  controversy  along  with  other  land  in  a  larger  inclosure,  whatever  the 
size  of  the  enclosure  might  be. 

7. — Same— Adverse  Possession — Notice. 

Parties  claiming  an  interest  in  a  tract  of  land  will  be  charged  with  notice 
of  the  fact  that  their  land  is  included  within  a  larger  enclosure  and  is  in  the 
actual  and  exclusive  possession  of  the  owners  of  the  larger  enclosure;  and 
when  an  inquiry  would  necessarily  lead  to  a  knowledge  that  such  owners  had 
deeds  thereto  duly  recorded  and  wrere  paying  taxes  thereon,  the  claimants  will 
not  be  heard  to  plead  ignorance  of  the  facts,  notwithstanding  their  nonresidence 
and  actual  ignorance,  and  in  due  time  they  will  be  barred  by  the  five  years  stat- 
ute of  limitation. 
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8. — EeceiversMp— Many  Defendants  and  Various  Interests. 

Even  though  it  is  not  made  to  appear  that  any  of  the  defendants  are 
insolvent,  still,  when  it  does  appear  that  there  are  a  great  many  of  them, 
corporations  and  others,  many  nonresidents  of  the  State,  holding  and  claiming 
various  interests  in  the  land  in  controversy,  the  appointment  of  a  receiver  might 
be  a  proper  proceeding  for  the  protection  of  an  adverse  claimant,  but  the  claimant 
might  also  be  sufficiently  protected  and  the  appointment  of  a  receiver  prevented 
by  the  execution  of  a  bond  by  the  defendants  conditioned  to  account  to  the 
claimant  for  his  interest  in  the  revenues  from  the  land  as  his  interest  might 
appear  on  final  hearing. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  be- 
low before  Hon.  Wells  Thompson. 

W.  W.  King,  S.  R.  Perry  man,  Gaines  &  Corbett,  Baker,  Botts, 
Parker  &  Garwood,  Robt  A.  John  and  Lane,  Jackson,  Kelley  &  Wol- 
ters,  for  appellants. — Upon  the  death  of  the  unnamed  infant  of  Henry 
Parker  in  1835  he  inherited  said  child's  entire  interest,  if  any,  in  the 
land  in  controversy.  Schmidt's  Civil  Law  of  Mexico,  arts.  1230, 
1235,  1236  et  seq. ;  1  White's  Land  Laws  of  California,  Oregon,  etc., 
116;  Hardy  v.  Hanson,  82  Texas,  102. 

The  trial  court  was  without  power  to  appoint  a  receiver  at  the  suit 
of  plaintiffs  claiming  an  undivided  interest  in  land  under  equitable 
title,  against  defendants  in  possession  holding  the  legal  title.  Hill 
v.  Moore,  62  Texas,  610;  Wren  v.  Peel,  64  Texas,  380;  Edwards  v. 
Brown,  68  Texas,  329;  Ross  v.  Komrumpf,  64  Texas,  394;  Patty  v. 
Middleton,  82  Texas,  586;  Hensley  v.  Lewis,  82  Texas,  595;  Stiles 
v.  Japhet,  84  Texas,  91;  Daniel  v.  Mason,  90  Texas,  240;  Sparks 
v.  Taylor,  99  Texas,  411;  Davidson  v.  Green,  27  Texas  Civ.  App.,  394. 

On  power  to  appoint  a  receiver:  Harris  v.  Hicks,  13  Texas  Civ. 
App.,  138;  Sengfelder  v.  Hill,  58  Am.  St.  Rep.,  36;  Freer  v.  Davis, 
94  Am.  St.  Rep.,  910;  High  on  Receivers,  13;  Thompson  v.  Diffen- 
derfer,  1  Md.  Ch.,  489;  Kipp  v.  Hanna,  2  Bland  Ch.,  31;  Davis  v. 
Taylor  (Ga.),  12  S.  E.,  881;  Rollins  v.  Henry,  77  N.  C,  467;  Lenox 
v.  Notrebe,  Hempst,  225;  Overton  v.  Memphis  &  L.  Ry.  .Co.,  3  McCr., 
436. 

Defendants  having  the  legal  title,  and  they  and  their  predecessors 
in  title  having  long  asserted  and  exercised  active  ownership  by  pos- 
session, cultivation,  use  and  enjoyment,  and  by  the  payment  of  taxes, 
and  the  plaintiffs  having,  for  more  than  seventy  years,  failed  to  assert 
their  equitable  rights,  if  any  they  had,  their  demand  has  become  stale, 
and  they  can  not  recover.  Montgomery  v.  Noyes,  73  Texas,  203; 
Browning  v.  Pumphrey,  81  Texas,  168,  and  authorities  there  cited; 
Wichita  Land  &  Cattle  Co.  v.  Ward,  1  Texas  Civ.  App.,  311;  French 
v.  Koenig,  8  Texas  Civ.  App.,  345;  League  v.  Henecke,  27  S.  W., 
1050. 

It  is  distinctly  proved  by  the  affidavit  of  A.  Vanham  that  when 
he  and  Jos.  Vanham  purchased  this  property  from  W.  E.  Parker, 
they  paid  him  twenty-five  hundred  dollars  in  cash,  and  that  they  had 
no  notice  or  knowledge  of  the  family  history  of  Henry  Parker;  that 
they  did  not  know,  independently  of  the  grant,  that  Henry  Parker 
was  a  married  man,  and  did  not  know  that  such  grants  were  made 
only  to  married  men;  that  they  did  not  know  anything  about  the 
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death  of  his  wife,  or  that  she  was  dead,  or  that  she  left  any  chil- 
dren surviving  her,  and  under  these  facts  the  said  Vanhams  were 
innocent  purchasers  for  value  without  notice,  so  as  to  pass  the  title 
to  them  to  the  exclusion  of  any  secret  or  equitable  claims  existing 
on  behalf  of  the  plaintiffs  or  those  under  whom  they  claimed,  Cooke 
v.  Bremond,  27  Texas,  460;  Stiles  v.  Japhet,  84  Texas,  95;  French 
v.  Strumberg,  52  Texas,  109,  110;  Kirk  v.  Houston  D.  Nav.  Co.,  49 
Texas,  215;  Veramendi  v.  Hutchins,  48  Texas,  551;  Wallace  v. 
Campbell,  54  Texas,  89;  Cline  v.  Upton,  56  Texas,  322;  Kirby  v. 
Moody,   84  Texas,   202;   Oppenheimer   v.   Hobinson,   87   Texas,    177. 

It  appearing  upon  the  record  that  the  title  had  passed  down  to  the 
defendants  with  substantial  regularity  from  persons  having  the  appa- 
rent right  to  convey,  the  burden  was  upon  the  plaintiffs  to  allege 
and  prove  that  the  defendants,  and  those  under  whom  they  claim, 
purchased  said  lands  with  notice  of  plaintiffs'  rights,  if  any  they 
had.  Halbert  v.  DeBode,  15  Texas  Civ.  App.,  629,  630,  ana  cases 
there  cited;  Saunders  v.  Isbell,  5  Texas  Civ.  App.,  515;  Wallis,  Landea 
&  Co.  v.  DeHart,  108  S.  W.,  181,  and  cases  there  cited.    . 

In  the  absence  of  any  allegation  or  proof  that  defendants  had 
knowledge  or  notice  to  the  contrary,  the  defendants,  in  acquiring 
their  title,  had  a  right  to  presume,  and  will  be  protected  by  the  pre- 
sumption, that  ITenry  Parker's  wife,  living  when  the  grant  was  made 
to  him,  was  also  living  when  he  deeded  the  land  to  W.  E.  Parker, 
especially  in  the  absence  of  any  claim  by  anyone  under  her  until 
seventy  years  after  her  death.  Ballard  v.  Carmichael,  83  Texas,  369; 
Chicago  &  A.  B.  Co.  v.  Keegan  (111.),  56  N*.  E.,  1090;  Executors 
of  Clarke  v.   Canfield,   15  N.  J.  Eq.,   119. 

The  court  erred  in  appointing  a  receiver,  because,  if  the  recitals 
in  the  original  grant  to  Henry  Parker  were  sufficient  to  put  the  pur- 
chaser of  the  title  under  him  upon  inquiry,  the  subsequent  purchasers, 
that  is  to  say,  the  defendants,  after  the  lapse  of  forty  years,  had  the 
right  to  presume  that  all  necessary  inquiries  were  made  by  their 
predecessors  in  title  without  avail.  V eramendi  v.  Hutchins,  48  Texas, 
531;  Mueller  v.  Engeln,  12  Bush  (Ky.),  444;  United  States  v.  Bee- 
bee,  17  Fed.,  36;  Boggs  v.  Varner,  6  W.  &  S.,  472. 

The  court  erred  in  appointing  a  receiver,  because  the  plaintiffs 
failed  to  show  probable  title  in  themselves  to  any  part  of  said  league 
of  land,  because  after  the  lapse  of  so  great  a  length  of  time  (about 
seventy-three  years)  the  defendants,  purchasers  from  and  under  the 
said  Henry  Parker,  had  a  right  to  presume  that  the  said  Henrietta 
Parker,  if  she  was  the  wife  of  said  Henry  Parker,  authorized  her 
husband  to  convey,  or  that  she  was  still  living  at  the  time  of  her 
husband's  conveyance,  or  that  she  left  no  children  or  descendants  of 
children,  or  if  she  did  leave  any,  they  authorized  the  said  Henry 
Parker  to  convey  said  league,  or  that  they  received  their  part  of  the 
purchase  money  and  ratified  the  conveyance,  or  that  they  received 
from  the  said  Henry  Parker's  estate  their  full  distributive  share. 
Veramendi  v.  Hutchins,  48  Texas,  531;  Herman  v.  Reynolds,  52 
Texas,  395;  Smith  v.  Olsen,  23  Texas  Civ.  App.,  458;  McBride  v. 
Moore,  37  S.  W.,  450;  Texas  Loan  Agency  v.  Taylor,  88  Texas,  47; 
Derrett    v.   Britton,   35   Texas    Civ.   485;    Wallis,   Landes   &    Co.    v. 
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Dehart,  108  S.  W.,  181 ;  Lyster  v.  Leighton,  36  Texas  Civ.  App.,  62 ; 
Hall  v.  Gwynne,  4  Texas  Civ.  App.,  109;  Pouncey  v.  White,  76 
Texas,  565;  Mangum  v.  White,  16  Texas  Civ.  App.,  254;  Summer- 
hill  v.  Darrow,  94  Texas,  71. 

Plaintiffs'  claims  are  all  barred  by  the  statute  of  limitations  of 
three  years,  and  they,  therefore,  fail  to  show  probable  title  to  any  of 
the  land.  Eev.  Stats.,  arts.  3340,  3341;  Smith  v.  Power,  23  Texas, 
34;  Pearson  v.  Burditt,  26  Texas,  172;  League  v.  Rogan,  59  Texas, 
431;  Charle  v.  Saffold,  13  Texas,  109;  Downs,  v.  Porter,  54  Texas, 
62;  Williamson  v.  Simpson,  16  Texas,  444;  Grigsby  v.  May,  84 
Texas,  248,  249. 

The  court  erred  in  appointing  a  receiver  to  take  possession  of  said 
league  of  land  from  the  defendants,  who  were  rightfully  and  lawfully 
in  possession,  because  the  plaintiffs  failed  to  show  probable  title  in 
themselves  to  any  part  of  said  league,  in  this,  that  it  appears  from 
the  undisputed  evidence  that  the  defendants,  and  those  whose  estate 
they  have,  claiming  the  same  under  deeds  duly  registered,  have  had 
peaceable,  continuous,  uninterrupted  and  exclusive  adverse  possession 
of  the  lands  and  tenements  claimed  in  plaintiffs'  petition,  cultivating, 
using  and  enjoying  the  same,  and  paying  all  taxes  due  thereon,  for 
a  period  of  more  than  five  years  before  the  commencement  of  this 
suit,  and,  therefore,  plaintiff  claim  is  barred  by  the  statute  of  limi- 
tation of  five  years.     Rev.  Stats.,  art.  3342. 

Article  3346,  limiting  the  quantity  of  land  that  may  be  claimed  by 
adverse  possession  to  five  thousand  acres,  unless  certain  other  condi- 
tions are  complied  with,  does  not  apply  to  article  3342,  or  what  is 
known  as  the  five  years  statute.  Rev.  Stats.,  art.  3346;  Dunn  v. 
Taylor,  102  Texas,  80. 

The  court  erred  in  appointing  a  receiver,  because  this  being  a  suit 
for  partition  of  land  against  a  number  of  defendants,  several  of 
whom  are  nonresidents  of  this  State,  the  plaintiffs  had  an  adequate 
remedy  at  law  for  the  protection  of  their  interest,  if  any,  in  said 
league  of  land,  by  and  under  the  statutory  provision  for  'sequestra- 
tion. Rev.  Stats,  art.  4864,  subd.  7;  American  Tribune  New  Colony 
Co.  v.  Schuler,  34  Texas  Civ.  App.,  560. 

It  is  error  to  appoint  a  receiver  at  the  suit  of  tenants  in  common, 
claiming  a  one-fifth  interest,  against  the  other  tenants  in  possession, 
in  the  absence  of  allegations  and  proof  of  insolvency.  Erskine  v. 
Forest  Oil  Co.,  80  Fed.,  583;  California  Oil  Co.  v.  Miller,  96  Fed.,  12. 

Baldwin  &  Christian,  Devlin  £  Devlin  and  Linn,  Conger  &  Aus- 
tin, for  appellees. — Inasmuch  as  the  land  in  controversy  was  granted 
to  Henry  Parker,  as  a  married  man,  upon  his  application  to  the  gov- 
ernment, in  which  he  states  he  was  a  married  man;  and,  inasmuch 
as  the  title  was  granted  to  him  as  such,  this  was  sufficient  to  pass 
to  Henry  Parker  and  his  wife  the  legal  title  to  the  land,  each  hold- 
ing an  undivided  one-half  thereof;  and,  inasmuch  as  the  appellees 
deraign  their  title  through  one  of  the  children  of  Henry  Parker's 
deceased  wife,  appellees  are  the  owners  of  the  legal  title  to  this 
undivided  interest,  which  was  21/96  of  the  entire  league.     Grigsby 
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v.  May,  84  Texas,  240;  Cole  v.  Grigsby,  S9  Texas,  223;  Wiess  v. 
Goodhue,  98  Texas,  280. 

The  recital,  in  Henry  Parkers  application  for  his  league  of  land, 
that  he  was  a  married  man,  and  the  recitals,  in  the  grant  to  him, 
that  he  had  proven  himself  to  be  a  married  man,  were  sufficient  to 
reveal  to  the  appellants,  and  those  through  whom  they  claim,  the 
appellees'  interest  in  the  land,  and  to  put  them  upon  notice  of  the 
fact  that  Henry  Parker  was  a  married  man,  as  well  as  of  the  interest 
of «his  wife  and  her  children  in  the  Henry  Parker  league,  and  appel- 
lants, and  those  through  whom  they  claim,  could  not  be  innocent 
purchasers  for  value  without  notice.  Same  authorities  as  above,  and 
Hill  v.  Moore,  85  Texas,  338. 

The  claim  of  appellees  to  that  portion  of  the  Henry  Parker  league 
upon  which  the  oil  field  is  located,  and  which  was  placed  in  the 
hands  of  a  receiver,  is  not  barred  by  the  statute  of  limitation  of  either 
five  or  ten  years:  Veramendi  v.  Hutching,  48  Texas,  531;  Dunn  v. 
Taylor,  42  Texas  Civ.  App.,  242;  Richards  v.  Smith,  67  Texas,  610; 
Gunter  v.  Meade,  78  Texas,  638;  Kane  v.  Sholars,  41  Texas  Civ. 
App.,   159. 

The  question  of  ouster  is  a  question  of  fact,  and  the  trial  court 
found  this  fact  against  the  appellants.  Stubblefield  v.  Hanson,  94  S. 
W.,  409;  Portis  v.  Hill,  3  Texas,  279;  Alexander  v.  Kennedy,  19 
Texas,  493;  Fuentes  v.  McDonald,  85  Texas,  136. 

Appellees,  being  the  legal  owners  of  an  undivided  21/96  of  the 
Henry  Parker  league,  and  appellants  having  failed  to  show  either 
limitation  or  that  they  were  innocent  purchasers  for  value  without 
notice,  and  it  having  been  admitted  by  them  that  a  part  of  the  land 
in  question  is  an  oil  field,  and  that  they  were  extracting  oil  there- 
from and  selling  the  same,  at  ridiculously  low  prices,  under  a  long 
term  contract,  without  accounting  to  appellees  •  for  any  part  thereof, 
entitled  appellees  to  have  a  receiver  appointed.  West  v.  Herman,  47 
Texas  Civ.  App.,  131;  Shaw  v.  Shaw,  51  Texas  Civ.  App.,  55;  Mer- 
rill v.  Moore,  47  Texas  Civ.  App.,  200. 

Appellees  having  clearly  established,  by  undisputed  proof,  on  the 
hearing  hereof,  their  fee  simple  legal  title  to  an  undivided  21/96 
interest  in  and  to  the  nenry  Parker  league,  as  well  as  that  they 
would  probably  recover  said  interest,  or  a  part  thereof,  on  the  final 
hearing  hereof;  and  it  being  further  shown,  from  the  undisputed 
testimony,  that  a  portion  of  said  league  is  oil  land,  and  that  the 
appellants,  tenants  in  common  with  appellees,  were  in  actual  pos- 
session of  said  entire  league,  to  the  exclusion  of  the  appellees,  the 
trial  court  was  fully  authorized  and  justified  in  appointing  a  receiver 
to  take  charge  of  such  portion  of  said  Parker  league  as  might  be  oil 
territory.  Hill  v.  Moore,  85  Texas,  338;  Caruth  v.  Grigsby,  57 
Texas,  259;  Grigsby  v.  May,  84  Texas,  240;  Cole  v.  Grigsby,  89 
Texas,  223;  Veramendi  v.  Hutchins,  48  Texas,  531;  Thompson  v. 
Cragg,  24  Texas,  582;  Wiess  v.  Goodhue,  98  Texas,  280;  Randolph 
v.  Junker,  1  Texas  Civ.  App.,  517;  Hall  v.  Gwynne,  4  Texas  Civ. 
App.,  109;  Speer  on  Law  of  Married  Women,  sec.  395. 

On  the  question  of  ouster:    Kirby  v.  Hayden,  44  Texas  Civ.  App., 
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207;  New  York  &  Texas  L.  Co.  v.  Hyland,  8  Texas  Civ.  App.,  601 
Veath  v.  Gilmer,  111  S.  W.,  747;  Hamilton  v.  Steele,  117  S.  W. 
380;  Ball  v.  Palmer,  81  111.,  370;  Squires  v.  Clark,  17  Kansas,  84 
Chandler  v.  Ricker,  49  Vermont,  128;  Roberts  v.  Morgan,  30  Ver 
mont,  319;  Parker  v.  Proprietors,  44  Mass.,  91,  37  Am.  Dec,  121 
Newell  v.  Woodruff,  30  .Conn.,  492 ;  Porter  v.  Hill,  9  Mass.,  34,  6 
Am.  Dec.,  22;  Sims  v.  Dame,  113  Ind.,  127,  15  N.  E.,  217;  1  Cyc. 
of  Law  &  Pro.,   1078-1080. 

On  stale  demand:  Storer  v.  Lane,  1  Texas  Civ.  App.,  250;  New 
York  &  Texa3  L.  Co.  v.  Hyland,  8  Texas  Civ.  App.,  601;  Kirby  v. 
Hayden,  44  Texas  Civ.  App.,  207;  Murphy  v.  Welder,  58  Texas,  241. 

On  question  of  partition:  Thornton  on  Law  Relating  to  Oil  and 
Gas,  sees.  86,  277  and  300;  Am.  &  Eng.  Eney.  Law,  2d  ed.,  pp.  1009, 
1052,  1053  and  1054. 

In  view  of  the  fact  that  the  petition  of  Henry  Parker  to  the  estab- 
lished government  for  a  league  of  land  showed  upon  its  face  that  he 
was  a  married  man,  and,  as  such,  was  entitled  to  a  league  of  land; 
and,  in  view  of  the  further  fact  that  the  title  issued  to  Henry  Parker 
was  made  to  him  as  a  married  man,  and  because  of  the  fact  that  he 
was  a  married  man,  these  facts  made  the  league  of  land  community 
property  of  Henry  Parker  and  his  wife,  Henrietta  Parker,  and  the 
legal  title  to  an  undivided  one-half  of  said  league  vested  in  Henry 
Parker,  and  the  legal  title  to  the  remaining  one-half  vested  in  Hen- 
rietta Parker.  This  being  the  situation,  all  persons  purchasing  from 
Henry  Parker  or  claiming  through  or  under  him,  were  charged  with 
notice  of  the  fact  that  the  league  of  land  was  community  property, 
and  that  Henry  Parker  only  had  the  right  to  convey  one-half  thereof, 
and  were  put  upon  inquiry  as  to  whether  or  not  Henrietta  Parker 
was  dead,  as  well  as  whether  or  not  she  left  children,  and  appellants 
can  not,  in  the  face  of  the  recitations  in  this  petition  and  title,  claim 
to  be  purchasers  for  value  without  notice,  and  it  matters  not  what 
A.  Vanham  may  swear  that  he  did  or  did  not  have  notice  of,  for 
the  reason  that  all  persons  were  charged,  as  a  matter  of  law,  with 
notice  of  the  claim  of  appellees.  Hill  v.  Moore,  85  Texas,  338; 
Cole  v.  Grigsby,  89  Texas,  223;  Grigsby  v.  May,  84  Texas,  255,  and 
authorities   hereinbefore  cited. 

Inasmuch  as  the  legal  title  to  the  interest  claimed  by  appellees  has 
been  vested  in  them,  and  those  through  whom  they  claim,  ever  since 
the  Henry  Parker  league  was  titled  to  Henry  Parker;  and  inasmuch 
as  Henry  Parker  could  convey  no  right,  legal  or  equitable,  to  any 
part  of  the  interest  of  appellees;  and  inasmuch  as  appellants,  and 
those  through  whom  they  claim,  were  charged  with  notice  of  the 
claim  of  appellees,  the  appellants,  and  those  through  whom  they  claim, 
have  no  title  or  color  of  title  to  the  undivided  interest  of  appellees 
or  any  part  thereof,  and  can  not  successfully  plead  as  a  matter  of 
defense  to  appellee's  suit  the  statute  of  limitation  of  three  years, 
oven  though  the  proof  in  this  case  should  show  that  the  requirements 
of  said  statute  have  been  complied  with  by  appellants  and  those 
through  whom  thev  claim,  all  of  which  appellees  strenuously  deny. 
Cole  v.  Grigsby,  89  Texas,  229;  Grigsby  v.  May,  84  Texas,  240; 
Veramendi    v.    Hutch  ins,   48    Texas,    531;    Thompson    v.    Cragg,    24 
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Texas,  582;  Beale'a  Heirs  v.  Johnson,  45  Texas  Civ.  App.,  119; 
Broom  v.  Pearson,  98  Texas,  469. 

Inasmuch  as  appellees,  and  those  through  whom  they  claim,  have 
all  been  nonresidents  of  the  State  of  Texas  continuously  since  about 
the  year  1853,  and  never  knew  or  heard  of  any  adverse  claim  by 
appellants  or  those  through  whom  they  claim  until  a  few  weeks  prior 
to  the  institution  of  this  suit;  and  inasmuch  as  appellees  and  those 
through  whom  they  claim  and  appellants  and  those  through  whom 
they  claim  are  tenants  in  common,  and  inasmuch  as  the  proof  made 
in  this  case  does  not  show  or  tend  to  show  an  ouster,  actual  or  con- 
structive, of  appellees  and  those  through  whom  they  claim;  and 
inasmuch  as  the  undisputed  proof  shows  that  the  Henry  Parker  league 
was  a  part  of  a  great  open  range  of  many  times  five  thousand  acres 
in  extent,  including  lands  of  various  individuals  as  well  as  State 
school  lands;  and  inasmuch  as  appellants  and  those  through  whom 
they  claim  showed  no  such  use,  possession  and  enjoyment  of  the 
Parker  league  as  would  enable  them  to  successfully  plead  either  the 
five  or  ten  years  statutes  of  limitation  as  a  bar  to  appellees*  suit,  even 
though  entitled  to  plead  the  same,  the  appellees  showed  probable 
title  in  themselves  to  an  undivided  interest  in  said  Parker  league, 
and  the  court  acted  properly  in  appointing  a  receiver.  Flack  v. 
Bremen,  45  Texas  Civ.  App.,  473;  Kent  v.  Cecil,  25  S.  W.,  715; 
Pendleton  v.  Snyder,  5  Texas  Civ.  App.,  429;  Murphy  v.  Welder,  58 
Texas,  241;  Fuentes  v.  McDonald,  85  Texas,  132;  Whitehead  v. 
Foley,  28  Texas,  291;  Tarlton  v.  Kirkpatrick,  1  Texas  Civ.  App., 
107;  Cunningham  v.  Frandtzen,  26  Texas,  34;  Chandler  v.  Bushing, 
38  Texas,  591;  1  Cyc.  Law  &  Pro.,  1129;  Sayles'  Annotated  Civ. 
Stats.,  art.  3346. 

Inasmuch  as  the  land  involved  in  this  suit  is  chiefly  valuable  as 
oil  land;  and  inasmuch  as  appellees  showed  probable  title  in  them- 
selves to  an  undivided  interest  in  said  land;  and  inasmuch  as  a  re- 
ceiver may  be  lawfully  appointed  upon  ex  parte  hearing  upon  the 
application  of  plaintiff  without  notice  to  the  defendant,  whether  he 
be  a  resident  or  nonresident  of  the  State  of  Texas;  and  inasmuch  as 
the  appointment  of  a  receiver  in  this  case  was  not  purely  an  equitable 
remedy,  the  trial  court  acted  properly  in  appointing  a  receiver  herein, 
and  appellees  were  not  confined  to  the  remedy  of  sequestration.  West 
v.  Herman,  47  Texas  Civ.  App.,  131;  Merrill  v.  Moore,  47  Texas 
Civ.  App.,  200;  Shaw  v.  Shaw,  50  Texas  Civ.  App.,  363;  Shaw  v. 
Shaw,  51  Texas  Civ.  App.,  55;  Cotton  v.  Rand,  92  S.  W.,  267; 
Stone  v.  Stone,  18  Texas  Civ.  App.,  80;  Rev.  Stats.,  art.  1465. 

REESE,  Associate  Justice. — This  is  an  appeal  from  an  inter- 
locutory order  appointing  a  receiver,  on  petition  of  appellees,  of  cer- 
tain land  in  Matagorda  County  embracing  an  oil  field  upon  which 
appellants  were  operating.  Appellees,  sole  heirs  of  Emily  Louise 
Burnham,  sued  in  trespass  to  try  title  and  for  partition,  claiming 
to  be  owners  of  21/96  of  the  Henry  Parker  league,  and  alleged  that 
defendants,  of  whom  there  was  a  large  number,  many  of  them  non- 
resident corporations,  were  engaged  in  taking  oil  from  the  land  and 
disposing  of  the  same,  and  alleged  certain  facts  which  it  was  claimed 
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rendered  an  injunction  and  the  appointment  of  a  receiver  necessary. 
The  petition  was  presented  to  the  judge  of  the  23d  judicial  district, 
who  set  the  application  down  for  hearing,  and  ordered  that  notice 
be  given  to  the  defendants,  which  was  done.  Afterwards  the  matter 
came  up  for  hearing  at  a  regular  term  of  the  District  Court  of  Mata- 
gorda County,  upon  the  petition,  answers  of  defendants,  and  affidavits 
in  support  of  each.  The  court  appointed  a  receiver  with  certain 
powers,  not  necessary  to  be  here  specially  set  out  further  than  to 
say  that  he  was  authorized  to  take  charge  of  21/96  of  the  output 
of  the  oil  field,  and  to  keep  or  dispose  of  the  same,  and  to  keep  a 
strict  account  of  oil  produced.    From  this  order  the  defendants  appeal. 

The  facts  established  by  the  affidavits  and  record  evidence  with 
regard  to  the  title  of  the  respective  parties  are,  briefly,  as  follows: 

The  Parker  league  was  granted  to  Henry  Parker,  as  his  headright, 
by  the  government  of  Coahuila  and  Texas  on  February  5,  1833.  Both 
in  the  grant  and  in  the  application  therefor  it  is  stated  that  Parker 
was  at  the  time  a  married  man.  His  wife  was  Henrietta  Parker, 
who  died  in  1835.  There  survived  her,  her  said  husband,  Henry 
Parker,  and  four  children,  W.  E.,  F.  A.,  Emily  Louise,  ancestress  of 
appellees,  and  an  infant,  never  named,  who  survived  the  mother  only 
about  four  or  five  weeks.  F.  A.  died  unmarried  and  without  issue 
in  1867.  Emily  Louise  married  James  6.  Burnham  and  died  in 
1859  intestate,  and  appellees  are  her  sole  heirs.  In  1866  Henry  Par- 
ker, who  died  in  1869,  conveyed  to  his  son,  W.  E.  Parker,  the  league 
of  land  in  controversy.  W.  E.  Parker  sold  and  conveyed  it  to 
Vanham  in  1899.  From  Vanham  it  has  passed  by  various  mesne 
conveyances  to  the  appellants,  who  are  in  possession  of  same,  some 
of  them  claiming  title  in  fee,  and  some  leasehold  interests,  most  of 
them  being  engaged  in  producing  oil,  which  was  discovered  on  a 
part  of  the  league  in  1908.  The  suit  was  filed  October  15,  1908, 
shortly  after  such  discovery. 

It  will  be  seen  that  appellees'  claim  rests  upon  the  fact  that  the 
land  was  community  property  of  Henry  Parker  and  his  wife,  Hen- 
rietta; that  upon  the  death  of  the  said  Henrietta  her  one-half  passed 
to  her  children,  and  that  the  interest  of  Mrs.  Burnham,  one  of  the 
children,  was  not  affected  by  the  subsequent  sale  of  the  entire  league 
by  Henry  Parker,  but  now  belongs  to  appellees,  her  heirs.  Appel- 
lants claim  to  be  innocent  purchasers  without  notice  of  the  adverse 
title  here  asserted,  and  also  set  up  title  under  the  three,  five  and  ten 
years  statutes  of  limitation,  and  stale  demand,  supporting  such  claim 
•  by  affidavits  in  opposition  to  the  appointment  of  a  receiver. 

The  court  was  in  error  in  holding,  as  was  practically  done  in  the 
powers  given  to  the  receiver,  that  appellees'  interest  in  the  land  was 
21/96  thereof.  This  error  was  caused  by  not  giving  consideration 
to  the  fact  that  when  the  unnamed  infant  child  of  Henry  Parker  and 
wife  died  in  1835,  under  the  law  then  in  force,  the  share  of  such 
child  in  the  mother's  estate  passed  wholly  to  the  surviving  father, 
and  not,  as  under  our  statutes  of  descent  and  distribution,  one-half 
to  him  and  one-half  to  the  surviving  brothers  and  sisters.  (Schmidt 
Civil  Law  of  Mexico,  arts.  1230-1235  et  seq. ;  Hardy  v.  Hansom,  82 
Texas,  102.)     That  this  is  the  law  is  not  denied  by  appellees,  but 
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they  seek  to  avoid  the  effect  of  it  by  the  contention  that  the  court 
was  authorized  by  the  evidence  to  find  that  upon  the  death  of  Mrs. 
Parker  she  only  left  three  children,  W.  E.,  F.  A.  and  Mrs.  Burnham. 
In  the  face  of  the  positive  statement  in  the  sworn  petition,  based, 
in  so  far  as  it  related  to  the  family  history  as  stated  in  the  affidavit, 
upon  reliable  information,  and  the  affidavit  of  W.  E.  Parker,  one  of 
the  children,  introduced  by  appellees  in  support  of  their  claim,  in 
both  of  which  it  is  positively  stated  that  Mrs.  Parker  left  four  chil- 
dren, and  particularly  stated  that  one  of  them  was  an  infant  never 
named,  who  survived  the  mother  only  four  or  five  weeks,  the  mother 
in  fact  dying  in  child-birth,  a  contrary  conclusion,  based  only  upon 
the  statement  of  one  of  the  plaintiffs,  a  grandson  born  ten  years  after 
the  death  of  this  child,  that  there  were  only  three  children,  this  con- 
tention can  not  be  sustained.  W.  E.  Parker,  who  was  six  or  seven 
years  old  when  this  infant  sister  was  born  and  died,  could  not  be 
mistaken,  while  the  grandson,  all  of  whose  knowledge  of  the  family 
history  was  gained  from  others  many  years  after  these  occurrences, 
might  very  well  be.  His  informant  may  very  well  have  forgotten  the 
existence  of  this  unnamed  infant  whose  life  was  so  brief.  No  other 
conclusion  can  be  supported  by  the  evidence  of  appellees  than  that 
there  were  four  children  as  stated  in  the  petition.  Under  this  find- 
ing their  interest,  if  any,  would  not  be  more  than  5/32,  and  in  no 
event  should  the  power  of  the  receiver  have  been  extended  further 
than  necessary  to  protect  this  interest  instead  of  21/96  claimed  by 
appellees.  The  first  assignment  of  error  presenting  this  objection 
to  the  decree  must  be  sustained,  but  of  itself  would  not  require  more 
than  a  modification  of  the  order,  and  the  taxation  of  the  costs  of 
the  appeal  against  appellees. 

Under  the  assignments  of  error  from  two  to  eight  inclusive  and 
propositions  thereunder,  objection  is  made  to  the  order  appointing 
the  receiver,  that  plaintiffs  had  failed  to  show  probable  title  to  any 
interest  in  the  land,  upon  several  grounds  separately  set  out.  As 
we  have  concluded  that  the  judgment  appealed  from  should  be  re- 
versed upon  the  ground  set  out  in  the  ninth  assignment,  a  full  dis- 
cussion of  these  assignments  from  two  to  eight  will  be  pretermitted. 
We  are  constrained  to  follow  the  doctrine,  which  we  understand  to 
have  been  laid  down  by  the  Supreme  Court  in  Hill  v.  Moore  (85 
Texas,  339),  and  to  hold  that  the  statements  and  recitations  in  the 
grant  to  Henry  Parker  were  notice  to  all  purchasers  from  or  under 
him  that  the  land  was  community  property  of  himself  and  a  then 
living  wife,  and  this  was  sufficient  to  put  such  purchasers  upon  in- 
quiry as  to  the  death  of  the  wife  and  the  existence  and  rights  of  her 
heirs  and  affect  them  with  notice  of  the  true  facts  with  regard  to 
such  matters,  which  could  only  be  rebutted  by  showing  that  such 
inquiry  was  prosecuted  with  reasonable  diligence  and  failed  to  dis- 
close these  facts.  There  was  no  evidence  of  such  inquiry  by  any  of 
the  subsequent  purchasers.  None  of  them  could  rely  upon  the  pre- 
sumption that  his  predecessors  in  the  title'  had  made  such  inquiry  as 
was  required  to  rebut  the  presumption  of  notice. 

The  existence  of  the  outstanding  title  in  Mrs.  Parker's  heirs  was 
a  bar  of  any  claim  of  appellants  that  they  had  title  or  color  of  title 
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to  the  interest  claimed  by  appellees,  under  the  three  years  statute 
of  limitation.  (Veramendi  v.  Hutchins,  48  Texas,  531;  Cole  v. 
Grigsby,  89  Texas,  229;  Thompson  v.  Cragg,  24>  Texas,  582.)  This 
would  logically  follow  from  the  holding  that  the  title  to  Mrs.  Par- 
ker's half  interest  descended  at  her  death  to  her  children,  and  that 
there  was  left  to  Henry  Parker  no  right  to  dispose  of  the  same, 
except  upon  such  conditions  as  are  shown  not  to  have  existed  in  this 
case. 

We  will  not  enter  upon  any  discussion  of  the  question  of  the  nature 
of  the  title  of  Mrs.  Parker  under  the  grant  or  of  the  title  which 
descended  to  appellees,  whether  legal  or  equitable.  The  reports  are 
full  of  conflicting  statements  upon  this  proposition.  At  all  events, 
so  far  as  this  case  is  concerned,  we  think  that  it  makes  no  difference 
whether  it  be  called  legal  or  equitable.  (Edwards  v.  Brown,  68 
Texas,  331;  Wiess  v.  Goodhue,  98  Texas,  280.)  If  iirbe  an  equitable 
title,  with  the  result  that  appellees  would  have  the  burden  of  show- 
ing notice  to  the  purchasers  of  the  legal  title  under  the  deed  from 
Henry  Parker,  such  burden  was  fully  met  by  the  recitals  in  the 
grant.  Indeed,  in  Hill  v.  Moore,  supra,  it  was  held  that  it  was  fully 
met  by  the  naked  fact  that  the  grant  was  for  a  league  of  land, 
which  in  that  case  was  held  to  affect  the  purchaser  from  the  husband 
with  notice  that  the  land  was  community,  of  the  death  of  Mrs. 
Parker,  of  the  existence  of  children  of  the  marriage,  and  of  every 
other  fact  necessary  to  protect  appellees  against  appellants'  claim, 
in  the  absence  of  evidence  showing  that  such  inquiry  as  a  prudent 
man  ought  to  have  made  had  failed  to  develop  the  facts  as  they  are 
shown  to  have  existed.  The  distinction  that  appellants  seek  to  make 
between  that  case  and  the  one  presented  here,  arising  from  the  fact 
that  in  the  present  case  there  was  much  greater  lapse  of  time  be- 
tween the  date  of  the  grant'  and  the  deed  from  Henry  Parker  con- 
veying the  entire  league,  but  adds  force  to  that  case  in  its  application 
to  this,  in  that  the  great  lapse  of  such  time  in  the  present  case  only 
increased  the  probability  of  Mrs.  Parker's  death  between  the  issuance 
of  the  grant  in  1833  and  the  conveyance  by  Henry  Parker  in  1866, 
and  called  for  more  diligent  inquiry  and  greater  caution  on  the  part 
of  purchasers  under  that  title. 

In  so  far  as  the  defense  of  stale  demand  is  concerned,  we  think  that 
question  as  here  presented  is  foreclosed  by  the  following  authori- 
ties: Duren  v.  Houston  &  T.  C.  Ry.  Co.,  86  Texas,  291;  New  York 
&  Texas  Land  Co.  v.  Hyland,  8  Texas  Civ.  App.,  601;  Sleicher  v. 
Gutbrod,  34  S.  W.,  657;  Mason  v.  Bender,  97  S.  W.,  715;  Tinsley 
v.  Magnolia  Park  Co.,  96  Texas,  364;  Trinity  Lumber  Co.  v.  Pinck- 
ard,  4  Texas  Civ.  App.,  671;  Owens  v.  N.  Y.  &  Texas  Land  Co.,  11 
Texas  Civ.  App.,  284;  Loekridge  v.  Corbett,  31  Texas  Civ.  App., 
682;  Betzer  v.  Goff,  35  Texas  Civ.  App.,  408;  Lyster  v,  Leighton, 
36  Texas  Civ.  App.,  62,  and  many  others. 

We  have  carefully  examined  the  aforesaid  assignments  of  error  and 
the  various  propositions  thereunder  and  they  are  severally  overruled. 

The  ninth  assignment  presents  the  objection  that  under  the  evi- 
dence as  presented  at  the  hearing  upon  the  defense  of  limitation 
under  the  statute  of  five  years,  it  did  not  appear  that  appellees  had 
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probable  title,  and  that  therefore  on  this  ground  the  court  erred  in 
appointing  a  receiver.  Under  all  the  authorities  upon  this  question, 
both  reported  cases  and  statements  of  the  law  in  text  writers,  it  seems 
to  be  essential  to  the  proper  exercise  of  the  power  to  appoint  a  re- 
ceiver in  actions  for  the  recovery  of  real  estate  or  an  interest  therein 
such  as  the  present  one,  before  final  hearing,  that  the  persons  seek- 
ing such  relief  must  show  that  they  will  probably  succeed  in  estab- 
lishing their  right  upon  a  final  trial.  It  is  stated  in  High  on  Be- 
ceivers  that  "the  relief  will  be  granted  only  when  there  is  a  strong 
probability  of  recovery."  Such  relief  is  limited,  according  to  Beach 
on  Beceivers  to  cases  where  "the  plaintiff's  right  is  so  clear  that 
there  is  reasonable  possibility  of  his  success."  (High  on  Receivers, 
sees.  556-7,  p.  543;  sec.  558,  p.  545;  Beach  on  Beceivers,  p.  481; 
Cofer  v.  Echerson,  6  Iowa,  502;  Chicago  &  A.  0.  &  M.  Co.  v.  IT.  S. 
Petroleum  Co.,  57  Pa.   St.,  83.) 

That  this  is  the  law  as  applicable  to  this  case  does  not  seem  to  be 
denied  by  appellees.  If  we  refer  to  our  statute  on  the  subject  of  the 
appointment  of  receivers  this  seems  to  be  recognized  as  the  rule. 
(Sec.  1,  art.  1465,  Bev.  Stats.)  Independently  of  the  evidence  in- 
troduced by  appellants  in  support  of  their  plea  of  title  under  the 
statute  of  limitation  of  five  years,  it  is,  we  think,  not  to  be  disputed 
under  the  principles  of  law  herein  stated,  that  appellees  showed  at 
least  a  probable  title  to  the  interest  claimed  by  them,  such  as  to 
authorize,  in  connection  with  the  other  facts  pleaded  and  proved,  the 
appointment  of  a  receiver,  and  their  case  is  not  rebutted  by  the  show- 
ing made  by  appellants  in  support  of  their  defenses,  except  as  to 
that  of  five  years  limitation.  We  are  not  deciding  an  appeal  from  a 
final  judgment  in  favor  of  appellees  on  their  title,  and  do  not  desire 
to  go  further  than  is  absolutely  necessary  in  passing  upon  the  rights 
of  the  parties  as  involved  in  this  appeal,  but  the  question  of.  the  prob- 
able title  of  appellees  and  their  right  to  recover,  as  presented  by  the 
whole  record,  is  before  us  and  must  be  decided.  It  is  essential  to 
the  proper  determination  of  this  appeal. 

We  have  examined  very  carefully  the  affidavits  presented  by  ap- 
pellants, of  which  there  are  quite  a  number,  all  tending  to  show,  or 
showing  with  positiveness,  the  possession  for  five  years  before  suit 
filed  of  the  league  of  land  by  appellants  and  their  predecessors  in 
title  under  deeds  duly  recorded,  of  the  entire  league,  accompanied  by 
payment  of  taxes;  in  short,  such  possession  as  will  bar  appellees' 
right.  If  the  rebutting  affidavits  had  contradicted  the  possession  as 
it  is  set  up  by  appellants  we  would  not  disturb  the  conclusion  of  the 
trial  court  upon  such  contradictory  statements.  But  we  do  Hot  think 
the  statements  of  appellants'  witnesses  are  in  fact  contradicted  upon 
the  essential  facts  by  those  of  appellees'  witnesses  whose  statements 
are  directed  to  actual  settlement  upon  and  enclosure  of  the  Parker 
league  or  a  part  thereof  to  itself,  and  they  do  not  deny  the  enclosure 
of  the  league  in  a  large  pasture  (of  probably  30,000  acres)  under 
the  exclusive  control  of  appellants  and  their  predecessors  in  title, 
and  used  by  them  for  pasturing  their  cattle.  The  whole  case  as  pre- 
sented by  the  record  leaves  little  doubt  that  it  was  not  thought  nec- 
essary by  appellees,  nor  by  the  learned  trial  judge,  to  rebut  the  case 
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of  appellants  resting  upon  such  possession.  The  hearing  was  had 
January  5,  1909.  At  that  time  the  learned  trial  judge  and  the  appel- 
lants may  very  well  have  been  under  the  impression  that  the  Act  of 
1891  (art.  3346,  Sayles'  Revised  Statutes),  applied  to  the  claim  of 
limitation  resting  upon  five  years  possession,  as  was  in  fact  stated 
by  the  court  in  Flack  v.  Bremen,  45  Texas  Civ.  App.,  473,  in  which 
writ  of  error  was  refused,  and  by  the  Court  of  Civil  Appeals  of  the 
Fourth  District  in  Kent  v.  Cecil,  25  S.  W.,  715,  and  probably  in 
other  cases.  The  case  of  Dunn  v.  Taylor  was  decided  by  the  Supreme 
Court  on  November  11,  1908,  and  did  not  appear  in  the  published 
volumes  of  the  Southwestern  Reporter  until  after  the  hearing  in  this 
case,  and  we  are  led  to  believe  that  the  hearing  was  had  without  re- 
gard to  the  law  as  laid  down  in  that  case,  that  in  so  far  as  title  under 
the  statute  of  limitation  of  five  years  is  concerned  it  is  not  affected 
by  the  fact  that  the  defendants'  possession  is  held  by  enclosure  of 
the  lands  claimed  along  with  others  in  an  enclosure  of  any  size,  the 
size  of  the  enclosure  having  nothing  to  do  with  the  question.  (Dunn 
v.  Taylor,  102  Texas,  80.)  In  the  Act  of  1891  there  were  certain 
exceptions  having  relation  to  cultivation  or  enclosure  to  itself  of 
part  of  the  tract  held  under  enclosure  of  5000  acres  or  more,  and  the 
affidavits  of  appellees'  witnesses  upon  this  point  seem  to  be  particu- 
larly directed  to  the  matter  of  showing  that  there  was  no  such  culti- 
vation or  separate  enclosure  of  the  Parker  league  as  would  bring 
it  under  the  exceptions  of  the  statute,  and  not  to  a  rebuttal  of  appel- 
lants' showing  of  the  enclosure  of  the  Parker  league  in  a  pasture 
of  more  than  5000  acres  along  with  other  lands,  all  under  the  ex- 
clusive control  of  appellants'  vendors  and  used  for  pasturage  of  their 
cattle. 

Eliminating  the  exception  in  the  statute  as  to  enclosure  of  5000 
acres,  which  has  no  application,  it  can  not  be  said,  from  the  case 
made  out,  that  appellees'  right  to  recover  is  probable,  in  view  of  the 
defense  of  five  years  adverse  possession  under  the  statute.  The  state- 
ments of  appellees'  witnesses  that  the  whole  country,  including  the 
Parker  league,  was  an  open  range,  is  not  inconsistent  with  the  fact 
that  the  league  was  enclosed  in  a  30,000-acre  pasture,  with  no  fences 
separating  the  Parker  league  from  the  balance  of  the  land. 

The  case  is  not  analogous  to  one  of  unenclosed  land  upon  which 
the  claimant  pastures  his  cattle.  Pasturing  the  owner's  cattle  upon 
land  enclosed  for  that  purpose  and  under  his  exclusive  control,  is 
such  use  and  enjoyment  of  it  as  would  be  sufficient  under  the  five 
years   statute. 

Nor  do  we  think  that  the  appellants  can  be  held  to  have  been  in 
joint  possession  with  appellees  as  tenants  in  common,  so  as  to  pre- 
vent the  running  of  the  statute,  notwithstanding  the  rather  extraor- 
dinary statement  of  W.  E.  Parker  that  he  did  not  hold  or  claim  in 
opposition  to  the  claim  of  Mrs.  Burnham.  Henry  Parker  conveyed 
to  him  the  whole  league,  he  in  turn  sold  and  conveyed  the  whole 
league  to  Yanham,  and  all  the  subsequent  vendees  in  appellants' 
chain  of  title  dealt  with  the  whole  league  without  the  slightest  recog- 
nition of  Mrs.  Burnham's  title  or  that  of  appellees.  They  paid  taxes 
on  the  entire  league,  and  not  until  the  discovery  of  oil  on  the  land 
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in  1908  was  there  a  whisper  of  appellees*  claim.  The  possession  of 
appellants  was  an  ouster  of  appellees  of  which  the  various  deeds,  pay- 
ment of  taxes,  a[nd  actual  possession  afforded  ample  notice.  Their 
claim  of  the  entire  league  was  open .  and  notorious. 

Appellants  were  in  actual  and  exclusive  possession  by  their  en- 
closure of  the  land.  By  this,  of  which  appellees  must  take  notice, 
they  were  put  upon  inquiry  as  to  appellants'  right  or  title.  Such 
inquiry  necessarily  would  have  led  to  an  investigation  of  the  records 
which  furnished  indubitable  evidence  of  their  title  under  a  chain  of 
recorded  deeds  each  conveying  the  entire  league,  and  prosecution  of 
the  inquiry  would  have  necessarily  led  to  the  knowledge  that  they 
were  paying  taxes  on  the  whole  league.  This  evidence  was  undis- 
puted, and  constituted  ouster  and  notice  thereof  to  appellees,  not- 
withstanding their  nonresidence  and  actual  ignorance;  and  even  if, 
under  this  evidence,  it  be  an  issue  to  be  submitted  to  the  jury,  as 
contended  by  appellees,  this  was  not  in  itself  sufficient  to  show  prob- 
able right  in  them.  If  it  were  only  necessary  for  appellees  to  raise 
an  issue  as  to  their  right,  the  whole  doctrine  that  they  must  show 
probable  title  falls  to  the  ground,  and,  without  speculating  as  to  what 
a  jury  might  find  if  the  issue  were  submitted  to  them,  it  is  sufficient 
for  the  court  to  say  that  the  evidence  on  the  issue  throws  so  much 
doubt  upon  its  ultimate  determination,  that  it  can  not  be  said  that 
appellees'  right,  in  so  far  as  it  depends  upon  this  issue,  is  probable. 
(Parker  v.  Newberry,  83  Texas,  431;  Church  v.  Waggoner,  78  Texas, 
203;  Stubblefield  v.  Hanson,  94  S.  W.,  406.) 

But  for  the  objection  set  out  in  the  ninth  assignment  of  error, 
which  must  be  sustained,  we  think  that  the  facts  pleaded  and  shown 
authorized  the  appointment  of  a  receiver,  but  we  are  not  inclined  to 
agree  that  it  was  necessary  to  the  protection  of  appellees'  rights,  in 
any  event,  that  such  receiver  should  have  had  the  extensive  powers 
conferred  by  the  court's  order.  There  was  no  showing  as  to  the 
insolvency  of  any  of  the  defendants,  but  it  does  appear  that  there 
are  a  great  many  of  them,  corporations  and  others,  many  nonresi- 
dents of  the  State,  holding  and  claiming  various  interests.  We  can 
readily  see  how,  even  if  none  of  them  are  insolvent,  appellees  would 
be  greatly  embarrassed  in  the  prosecution  of  their  rights  to  the  oil 
taken  if  they  succeed  in  establishing  their  title.  We  are  inclined 
to  think,  however,  that  if  appellants  execute  a  bond,  as  they  offered 
to  do,  in  a  sufficient  amount  and  with  proper  security,  for  the  value 
of  5/32  of  the  oil,  appellees  will  need  nothing  further  for  their 
protection  than  the  appointment  of  a  receiver,  as  an  auditor,  to  keep 
track  of  all  oil  that  is  extracted  and  the  disposition  that  is  made  of 
the  same,  to  the  end  that  upon  final  trial  there  may  be  accurate  and 
unquestioned  evidence  of  the  amount  of  appellees'  claim  for  such  oil 
against  each  defendant.  Such  receiver,  or  auditor,  should  of  course 
be  given  such  powers  as  would  be  necessary  or  proper  to  enable  him 
to  do  this. 

The  appellants'  case  under  the  five  years  statute  of  limitation  was 
not  met  by  appellees'  evidence.  It  may  be  that  this  was  because  of 
an  excusable  misapprehension  of  the  law,  as  it  is  now  settled  in 
Dunn  v.  Taylor,  supra.     For  this  reason  we  will  remand  the  cause. 
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If  appellants'  case  is  not  rebutted  by  other  and  additional  evidence, 
we  think  the  application  for  receiver  should  be  refused.  If  it  is  so 
rebutted,  in  the  judgment  of  the  trial  court,  we  are  of  the  opinion 
that  a  receiver  should  be  appointed  with  such  limited  powers  as  above 
suggested,  provided  appellants  execute  the  bond  as  offered  by  them. 
Otherwise,  it  would  be  proper  to  empower  the  receiver  to  take  charge 
of  5/32  of  the  output,  under  appropriate  instructions  as  in  the  order 
appealed  from.  The  authority  of  such  receiver,  however,  should  go 
no  further  than  is  necessary  for  the  protection  of  the  rights,  if  any, 
of  appellees. 

Other  assignments  of  error  are  overruled.     The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  James  B. 

Hanks. 

Decided  December  22,  1009. 

1.— Personal  Injuries — Symptomatic  Evidence— Expert  Testimony. 

In  a  suit  for  damages  for  personal  injuries  resulting  in  the  amputation 
of  a  foot,  expert  testimony  that  plaintiff's  kidneys  were  diseased  was  admissible, 
although  injury  to  the  kidneys  was  not  alleged,  when  the  purpose  of  the 
testimony  was  only  to  show  a  condition  of  the  system  which  rendered  the 
amputation  necessary. 

8. — Expert  Testimony,  When  not  Admissible. 

Expert  testimony  is  not  admissible  when,  the  necessary  and  attendant  facts 
being  proved,  the  jury  can  judge  or  draw  a  conclusion  from  them  as  well  as  the 
witness.     Rule  applied. 

3. — Bailroads — Operating  on  Track  of  Another — Liability. 

A  car  wheel  company  owned  a  switch  track  connecting  its  shops  with  the 
main  line  of  a  railroad:  company;  the  manager  of  the  car  wheel  company 
requested  the  foreman  of  the  switching  crew  of  the  railroad  company  to  place 
or  "spot"  some  cars  upon  said  switch  track  for  the  convenience  of  the  car  wheel 
company;  the  men  constituting  the  switching  crew  were  in  the  employ  of,  paid 
and  controlled  by,  the  railroad  company.  Held,  the  railroad  company  was  liable 
for  an  injury,  inflicted  upon  an  employee  of  the  car  wheel  company  while  placing 
said  cars  on  the  switch  track.  The  contention  that  the  switching  crew  in 
charge  of  the  engine  and  cars  which  inflicted  the  injury  were  in  the  employment 
of  the  car  wheel  company  at  the  time,  could  not  be  sustained. 

4. — Same — Negligence. 

The  owner  of  a  private  switch  track  upon  wjiich  a  railroad  company  was 
expected  and  requested  to  place  or  spot  freight  cars  for  the  convenience  of  such 
owner,  would  not  be  required  to  take  precaution  against  any  unusual,  unneces- 
sary and  negligent  manner  of  handling  the  cars  by  the  railroad  company  on  said 
switch,  nor  would  the  persons  so  handling  the  cars  have  a  right  to  presume 
that  such  precautions  had  been  taken. 

5. — Concurring  Negligence,  no  Defense. 

The  fact  that  the  negligence  of  a  third  party  concurred  with  the  negligence 
of  the  defendant  in  causing  personal  injuries,  would  be  no  defense  to  the  defend- 
ant in  a  suit  for  damages  for  such  injuries. 

6. — Bailroads — Switching  Cars — Negligence. 

A  switch  track  owned  by  a  third  party  for  the  purpose  of  connecting  its 
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shops  with  the  main  line  of  a  railroad  company,  had  a  barrier  placed  across 
the  track  so  as  to  divide  the  same,  one  end  of  the  track  being  used  for 
switching  purposes  and  the  other  end  as  a  repair  track.  Held,  that  a  crew 
of  the  railroad  company  using  one  end  of  the  track  for  switching  purposes 
had  no  right  to  presume,  under  the  facts  of  this  case,  that  the  barrier  was,  at 
all  events,  sufficient  to  stop  and  prevent  the  cars  from  passing  beyond  the  barrier 
even  as  against  an  ordinary  and  usual  movement  of  the  cars.  The  switching 
crew  should  have  exercised  ordinary  care  to  ascertain  whether  the  barrier  was 
sufficient. 

7w — Personal  Injuries— Verdict  not  Excessive. 

A  verdict  for  $10,500  held  not  excessive  for  the  loss  of  a  foot  and  part 
of  the  leg,  accompanied  by  great  and  long  continued  suffering. 

Appeal  from  the  District  Court  of  Harris  County,  Sixty-first  Judi- 
cial District.    Tried  below  before  Hon.  Norman  G.  Kittrell. 

Baker,  Botis,  Parker  &  Garwood  and  A.  L.  Jackson,  for  appellant. 
— When  the  petition,  in  an  action  for  personal  injury,  undertakes  to 
specify  the  particular  injuries  inflicted,  evidence  of  injuries  to  other 
parts  or  organs  of  the  body  not  specified  nor  necessarily  resulting 
as  natural  consequences  from  those  injuries  specified,  is  not  admissi- 
ble. Southern  Pac.  Co.  v.  Martin,  98  Texas,  322;  Galveston,  H.  & 
S.  A.  By.  Co.  v.  Scott,  18  Texas  Civ.  App.,  322;  Campbell,  Receiver, 
v.  Cook,  86  Texas,  630;  International  &  G.  N".  By.  Co.  v.  Beasley, 
9  Texas  Civ.  App.,  569;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Bogers,  21 
Texas  Civ.  App.,  605;  International  &  G.  N".  B.  Co.  v.  Thompson, 
37  S.  W.,  25;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Measles,  81  Texas,  474; 
Wells-Fargo  Exp.  Co.  v.  Boyle,  39  Texas  Civ.  App.,  365;  San  An- 
tonio Traction  Co.  v.  Yost,  39  Texas  Civ.  App.,  551;  Atchison,  T.  & 
S.  F.  By.  Co.  v.  Willey,  48  Pac,  25. 

It  is  permissible  for  a  nonexpert  to  state  his  opinion  upon  subjects 
with  which  he  is  peculiarly  familiar,  especially  when  he  knows  and 
has  stated  the  facts  upon  which  such  opinion  is  based.  Gulf,  C.  & 
S.  F.  By.  Co.  v.  Dunman,  85  Texas,  181 ;  Gulf,  C.  &  S.  F.  By.  Co. 
v.  Bichards,  83  Texas,  206 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Hepner,  83 
Texas,  140;  Jones  on  Evidence   (2d  ed.),  sees.  360  and  367. 

The  relation  between  the  defendant  and  the  switching  crew  in  per- 
forming the  particular  work  that  they  were  engaged  in  for  the  car 
wheel  company,  when  the  injury  occurred,  was  not  such  as  to  render 
the  defendant  responsible  for  the  injury  on  the  principle  of  respondeat 
superior.  Cunningham  v.  International  &  G.  N.  B.  Co.,  51  Texas, 
503;  Wilkins  v.  Ferrell,  10  Texas  Civ.  App.,  231;  20  Am.  &  Eng. 
Ency.  Law,  pp.  178,  181;  Byrne  v.  Kansas  City,  F.  S.  &  N.  By. 
Co.,  61  Fed.,  605,  9  C.  C.  A.,  666,  24  L.  B.  A.,  693;  Donovan  v. 
Laing,  W.  &  D.,  1  Q.  B.,  629;  Powell  v.  Construction  Company,  88 
Term.,  692;  Bourke  v.  White  Moss  Collier  Co.,  L.  B.,  2  C.  P.  Div., 
205;  Miller  v.  Minnesota  &  N.  W.  By.  Co.,  76  Iowa,  655. 

The  members  of  the  switching  crew  were  called  upon  by  the  car 
wheel  company  to  enter  upon  this  track  and  perform  the  latter's 
service,  and  had  the  same  right  that  plaintiff  had  to  rely  on  the 
assumption  that  the  car  wheel  company  would  perform  its  duty. 
Texas  &  P.  By.  Co.  v.  Eberheart,  91  Texas,  322;  Missouri,  K.  &  t. 
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By.  Co.  v.  Hannig,  91  Texas,  347;  Bonnott  v.  Galveston,  H.  &  S.  A. 
By.  Co.,  89  Texas,  72;  20  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  90; 
vol.  21,  p.  510. 

There  could  have  been  no  actionable  negligence  on  the  part  of 
defendant  in  any  event,  unless  the  switching  crew  actually  discov- 
ered and  realized  the  plaintiff's  peril  before  the  injury,  and  in  time 
to  avert  it.  Texas  &  P.  By.  Co.  v.  Breadow,  90  Texas,  27;  Texas 
&  P.  By.  Co.  v.  Staggs,  90  Texas,  460 ;  Ft.  Worth  &  D.  C.  By.  Co. 
v.  Shetter,  94  Texas,  198;  International  &  G.  N.  B.  Co.  v.  Edwards, 
100  Texas,  22 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Matthews,  100  Texas,  63. 

In  American  &  English  Encyclopedia  of  Law,  vol.  20,  p.  90,  it  is 
said:  "The  servant  has  the  right  to  assume  that  the  master  has  per- 
formed his  duty  as  regards  the  inspection  and  repair,  and  may  act  in 
reliance  on  that  assumption."  (Citing  Southern  Pac.  By.  Co.  v. 
Aylward,  79  Texas,  675,  and  many  other  authorities.) 

If  the  servant,  who  always  owes  the  primary  duty  of  looking  out 
for  his  own  safety,  is  thus  permitted  to  rely  on  the  assumption  that 
the  master  has  performed  his  substantive  duties,  without  taking  any 
precaution  for  himself,  unless  or  until  he  knows  to  the  contrary,  or 
must  necessarily  have  known  it,  then  for  at  least  as  strong  reason 
the  defendant  or  its  employes,  under  the  circumstances  of  this  case, 
were  entitled  to  rely  upon  the  same  assumption.  Indeed,  the  same 
author  last  above  quoted,  speaking  on  the  general  subject  of  such 
presumption,  says:  "The  presumption  of  the  law  is  rather,  so  far 
as  there  is  any  presumption  at  all,  that  every  party  performs  his 
duty  properly,  and  is  not  negligent  unless  shown  to  be  so."  (Am. 
&  Eng.  Ency.  of  Law,  vol.  21,  pp.  510  and  511.) 

The  switching  crew  who  caused  the  car  to  be  moved,  and  the  plain- 
tiff, who  was  engaged  in  repairing  the  locomotive,  were  practically 
working  for  the  same  master  and  in  the  same  service  at  the  time  of 
the  injury,  and  the  plaintiff  must  be  held  in  law  to  have  assumed 
the  risk  of  those  injuries  that  were  ordinarily  incident  to  the  service, 
or  which  he  actually  knew,  or  must  necessarily  have  known  in  his 
performance  of  the  work.  Texas  &  P.  By.  Co.  v.  French,  86  Texas, 
98;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  59  Texas,  22;  Mis- 
souri, K.  &  T.  By.  Co.  v.  Somers  71  Texas,  702;  Houston  &  T.  C. 
By.  Co.  v.  Conrad,  62  Texas,  628;  Wood  on  Master  &  Servant,  sec. 
326. 

Contributory  negligence:  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shieder,  88 
Texas,  163 ;  Dallas  &  W.  By.  Co.  v.  Spicker,  61  Texas,  429 ;  Missouri, 
K.  &  T.  By.  Co.  v.  Foreman,  73  Texas,  314;  Sabine  &  E.  T.  By. 
Co.  v.  Dean,  76  Texas,  74. 

The  test  of  such  relation  between  the  act  complained  of  and  the 
injury  as  to  constitute  actionable  negligence  in  this  case  was  not  (as 
stated  in  the  charge)  whether  a  person  in  the  exercise  of  ordinary 
care  could  reasonably  have  anticipated  any  injury  to  plaintiff  or 
someone  working  under  or  about  the  locomotive.  We  insist  that  an 
injury  to  "someone  working  under  or  about  the  locomotive"  would 
not  necessarily  involve  an  injury  such  as  that  inflicted  on  plaintiff, 
but  might  involve  a  more  remote  relation.  Texas  &  P.  By.  Co.  v. 
Bigham,  90  Texas,  225;  Texas  &  P.  By.  Co.  v.  Beed,  88  Texas,  448; 
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Mexican  Natl.  By.  Co.  v.  Mussette,  86  Texas,  708;  Milwaukee  &  St. 
P.  By.  Co.  v.  Kellogg,  94  U.  S.,  469;  16  Am.  &  Eng.  Ency.  Law, 
436  et  seq. 

The  Dickson  Car  Wheel  Company  owed  the  duty  of  exercising 
ordinary  care  in  the  display  of  customary  flag  signals  for  the  protec- 
tion of  its  employes  engaged  in  the  work  of  repairing  the  locomotive, 
and  the  employe  had  the  right  to  assume  that  the  master  was  per- 
forming this  duty.  Texas  &  P.  By.  Co.  v.  Eberheart,  91  Texas,  322; 
Missouri,  K.  &  T.  By.  Co.  v.  Plannig,  91  Texas,  350;  Bonnet  v. 
Galveston,  II.  &  S.  A.  By.  Co.,  89  Texas,  72;  Peck  v.  Peck,  99  Texas, 
10;  20  Am.  &  Eng.  Ency.  Law,  90,  97,  124;  vol.  21,  pp.  510,  511. 

Ewing  &  Ring,  for  appellee. — That  the  employes  of  the  switching 
crew,  who  were  doing  the  work  and  under  the  control  of  the  railroad 
company,  were  the  servants  of  the  railroad  company  so  as  to  impute 
to  it  their  negligence  towards  Hanks,  see  Standard  Oil  Co.  v.  Ander- 
son, 212  U.  S.,  215;  Driscoll  v.  Towle,  181  Mass.,  416,  63  N.  E., 
922;  Western  U.  Tel.  Co.  v.  Bust,  120  S.  W.,  249,  253;  Burton  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  61  Texas,  526;  Wallace  v.  Southern 
Cotton  Oil  Co.,  91  Texas,  21;  Missouri,  K.  &  T.  By.  Co.  v.  Ferch, 
36  S.  W.,  488;  16  Am.  &  Eng.  Ency.  Law   (2d  ed.),  187-199. 

That  negligence  was  clearly  predicable  upon  the  conduct  of  the 
railway  employes,  since  they  might  reasonably  have  anticipated  dan- 
ger to  someone  under  the  locomotive  from  what  they  did,  see  21 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  pp.  466-67,  471,  and  cases  cited. 

That  assumption  of  risk,  independent  of  contributive  negligence, 
is  without  application  to  the  case,  not  only  because  not  pleaded 
(International  &  G.  N„  By.  Co.  v.  Harris,  95  Texas,  346),  but  be- 
cause it  is  a  defense  "dependent  upon  or  arising  out  of  the  contract 
of  employment,"  see  1  Labatt's  Master  &  Servant,  sec.  255,  p.  581; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Grisom,  36  Texas  Civ.  App.,  630. 

That,  under  the  conflict  of  evidence  which  it  must  be  presumed 
the  jury  resolved  in  favor  of  the  plaintiff,  contributory  negligence 
is  not  predicable  upon  any  act  or  omission  complained  of,  see  Gulf, 
C.  &  S.  F.  By.  Co.  v.  Gasscamp,  69  Texas,  545. 

The  testimony  of  the  inflamed  condition  of  the  kidneys  was,  by 
reason  of  physical  connection,  competent  as  evidential  of  alleged  in- 
jury, and  in  any  event,  in  view  of  the  restrictive  offer  in  the  admis- 
sion and  the  charge  of  the  court  on  the  subject,  no  harm  could  have 
resulted  to  the  defendant  from  the  evidence.  Southern  Tel.  &  Tel. 
Co.  v.  Evans,  116  S.  W.,  418,  showing  that  evidence  is  proper  of 
any  injury  that  by  physical  connection  is  evidential  of  an  injury 
alleged.  See  also  as  illustrative  of  the  principle,  San  Antonio  &  A. 
P.  By.  Co.  v.  DeHam,  93  Texas,  74  and  79. 

That  the  question  to  the  witness  Carr  was  incompetent  under  the 
objections  urged,  see  Shelley  v.  City  of  Austin,  74  Texas,  608;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Sweeney,  6  Texas  Civ.  App.,  173; 
Badam  v.  Capital  Microbe  Destroyer  Co.,  81  Texas,  122. 

That  the  ruling  was  in  any  event  harmless,  the  answer  to  the  ques- 
tion being  of  a  fact  that  otherwise  stood  undisputed  in  the  evidence, 
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see,  Mullen  v.  Galveston,  H.  &  S.  A.  By.  Co.,  92  S.  W.,  1001,  error 
denied. 

That  the  charge  was  correct,  there  being  "a  duty  incumbent  upon 
every  person  not  to  do  that  which  will  be  likely  to  injure  others/' 
and  in  such  case,  it  being  immaterial  that  "the  defendant  is  not 
able  to  foresee  what  person  will  sustain  injuries  thereby/'  see  21 
Am.  &  Eng.  Ency.  Law  (2d  ed.),  466-467,  470-471,  and  488;  see 
also  as  illustrative  of  these  elementary  principles,  St.  Louis  S.  W. 
Ey.  Co.  v.  Pope,  98  Texas,  541 ;  El  Paso  &  N.  W.  By.  Co.  v.  Mc- 
Comas,  36  Texas  Civ.  App.,  170,  error  refused,  and  Palace  Car  Co. 
v.   Laack,  143  111.,  242,  32  N.  E.,  285. 

That  the  charge  was  in  no  manner  on  the  weight  of  the  evidence, 
no  fact  being  assumed,  and  everything  submitted  being  left  to  the 
determination  of  the  jury,  see  Missouri  Pac.  By.  Co.  v.  Lehmberg, 
75  Texas,  62. 

That  the  jury  were  entitled  to  know,  lest  they  be  misled,  as  law 
applicable  to  the  case,  that  the  defendant  was  not  liable  unless  its 
employes  were  negligent  as  submitted,  regardless  of  the  conduct  of 
the  Dickson  Car  Wheel  Company,  and  further,  if  its  employes  were 
negligent  as  submitted,  that  its  liability  to  plaintiff  would  not  be 
defeated  or  lessened  by  concurrent  negligence  of  the  Dickson  Car 
Wheel  Company,  see  Markham  v.  Houston  Direct  Nav.  Co.,  73  Texas, 
250;  Pacific  Exp.  Co.  v.  Lasker  Beal  Estate  Assn.,  81  Texas,  83; 
O'Connor  v.  Andrews,  81  Texas,  32. 

That  the  defendant,  if  responsible  for  the  original  injury,  was 
liable  as  matter  of  law  for  the  subsequent  loss  of  plaintiff's  leg  on 
account  of  that  injury,  even  if  lost  through  the  mistaken  or  negli- 
gent treatment  of  the  surgeon,  provided  plaintiff  exercised  ordinary 
care  in  the  selection  of  such  surgeon,  and  a  fortiori  is  this  true  where, 
as  here,  the  jury  expressly  found  as  a  fact  that  the  loss  of  the  leg 
was  a  natural  and  probable  consequence  of  the  original  injury,  see 
City  of  Dallas  v.  Meyers,  55  S.  W.,  742;  McGarrahan  v.  New  York, 
N.  H.  &  H.  By.  Co.,  50  N.  E.,  610;  Watson's  Damages,  sec.  136, 
p.  167;  21  Am.  &  Eng.  Ency.  Law   (2d  ed.),  492. 

That  the  negligence  of  the  defendant  proximately  causing  the  in- 
jury would  render  it  severally  liable  for  the  whole  loss,  regardless  of  any 
proximately  concurring  negligence  of  the  Dickson  Car  Wheel  Com- 
pany, see  authorities  cited  above,  and  also  Gonzales  v.  City  of  Gal- 
veston, 84  Texas,  7;  Pugh  v.  Chesapeake  &  O.  By.,  101  Ky.,  77; 
Stone  v.  Dickinson,  5  Allen,  29,  81  Am.  Dec,  727;  Flaherty  v. 
Minneapolis  &  St.  L.  By.,  39  Minn.,  328,  12  Am.  St.-  Bep.,  654. 

That  the  evidence  warranted  the  reasonable  inference  by  the  jury 
of  a  loss  of  earning  power  or  capacity  to  Hanks  in  the  future,  coupled 
with  the  other  elements  of  damage  established,  sufficient  to  sustain 
the  verdict  with  or  without  the  loss  of  the  leg,  in  view  of  his  help- 
less condition  as  it  probably  would  have  continued  without  the  ampu- 
tation of  the  leg,  see  Galveston,  H.  &  S.  A.  By.  Co.  v.  Cooper,  2 
Texas  Civ.  App.,  42,  error  refused,  verdict  for  $15,000,  loss  of  leg 
of  cattleman;  Bailway  v.  Adams,  55  S.  W.,  803,  verdict  for  $15,000, 
loss  of  leg;  Missouri,  K.  &  T.  By.  Co.  v.  Stinson,  34  Texas  Civ. 
App.,  285,  $15,000  for  injury  to  leg  of  switchman,  and  Texarkana 
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&  Ft.  S.  Ry.  Co.  v.  Toliver,  37  Texas  Civ.  App.,  437,  $19,500  for 
loss  of  brakeman's  leg;  and  see  International  &  G.  N.  R.  Co.  v. 
Brazzil,  78  Texas,  317,  and  Texas  &  P.  Ry.  Co.  v.  Hohn,  1  Texas 
Civ.  App.,  43,  and  Sabine  &  E.  T.  Ry.  Co.  v.  Ewing,  7  Texas  Civ. 
App.,  8,  12,  and  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Nass,  57  S.  W., 
910,  in  which  verdicts  ranging  from  $15,000  to  $20,000  were  ap- 
proved as  compensation  for  injuries  which,  without  the  loss  of  limbs, 
incapacitated  for  future   service. 

There  being  nothing  to  indicate  passion  or  prejudice  or  other  im- 
proper conduct  by  the  jury,  the  court  will  not  interfere  with  their 
assessment  of  damages,  see  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hynes, 
21  Texas  Civ.  App.,  34,  36,  and  cases  cited. 

REESE,  Associate  Justice. — This  is  a  suit  by  James  B.  Hanks 
against  the  Houston  &  Texas  Central  Railroad  Company  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant.  It  was  alleged  in  the  petition,  in  substance, 
that  while  plaintiff  was  at  work  as  an  employe  of  the  Dickson  Car 
Wheel  Company,  repairing  a  small  locomotive  engine  standing  on 
the  repair  part  of  a  track  belonging  to  said  car  wheel  company,  plain- 
tiff being  at  work  under  the  engine,  defendant's  employes  negligently 
operated  an  engine  and  cars  so  that  one  of  the  cars  struck  the  engine 
upon  which  plaintiff  was  at  work,  causing  it  to  move,  whereby  plain- 
tiff's foot  was  caught  under  one  of  the  wheels  of  the  engine,  crush- 
ing his  foot,  with  the  result  that  one  of  his  toes  had  to  be  ampu- 
tated, and  afterwards  the  leg  had  to  be  amputated  between  the  ankle 
and  the  knee.  It  was  alleged  that  the  track  on  which  the  engine 
upon  which  plaintiff  was  at  work  connected  with  the  track  of  de- 
fendant, and  that  defendant  was  accustomed  to  operate  engines  and 
cars  over  the  same  in  the  performance  of  its  business;  that  a  barrier 
had  been  placed  on  the  track  to  separate  that  part  of  the  same  upon 
which  repair  work  was  being  done  from  that  upon  which  engines 
and  cars  were  operated,  and  that  upon  the  occasion  in  question  the 
engine  and  cars  of  defendant  were  operated  with  such  unnecessary 
speed  that  one  of  the  cars  ran  upon  the  barrier  and  struck  it  with 
such  force  and  violence  as  to  strike  and  move  the  engine  upon  which 
plaintiff  was  at  work. 

The  defendant's  answer  set  up  as  defense  the  following  matters: 
(1)  A  general  demurrer;  (2)  a  general  denial;  (3)  contributory 
negligence  (a),  in  that  plaintiff  voluntarily  entered  and  placed  him- 
self under  the^inky  locomotive  when  he  knew,  or  by  ordinary  care 
would  have  known,  that  defendant's  employes  were  operating  cars 
on  said  track  and  would  not  probably  discover  him  in  his  position 
under  the  locomotive,  and  that  he  took  no  precaution  by  posting  a 
flag  or  otherwise  to  guard  or  protect  himself  against  the  danger  of 
collision  between  the  locomotive  that  was  repairing  and  the  cars  that 
might  be  operated  and  moved  by  defendant's  employes;  and  (b)  in 
that  plaintiff  caused  the  locomotive  which  he  was  engaged  in  repair- 
ing to  be  moved  so  close  to  the  barrier  upon  the  track  that  its  draw- 
head  extended  and  protruded  over  said  barrier,  so  that  the  barrier 
afforded  no  protection  against  collision  with  the  moving  cars  on  the 
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track;  and  (4)  that  in  so  far  as  defendant  was  concerned,  the  plain- 
tiff's alleged  injury  was  the  result  of  an  unavoidable  accident. 

A  trial  with  a  jury  resulted  in  a  verdict  and  judgment  for  plain- 
tiff for  $10,500,  from  which,  its  motion  for  a  new  trial  having  been 
overruled,   defendant  prosecutes  this  appeal. 

We  find  that  there  was  negligence  on  the  part  of  defendant,  as 
alleged  in  the  petition;  that  as  a  proximate  consequence  thereof 
appellee  was  injured  substantially  as  alleged;  that  appellee  was  not 
guilty  of  contributory  negligence;  and  that  the  amount  of  damages 
assessed  by  the  jury  is  sustained  by  the  evidence.  (Nowlin  v.  Hall, 
07   Texas,   443.) 

By  the  first  assignment  of  error  appellant  complains  of  the  ruling 
of  the  court  in  admitting,  over  his  objection,  the  testimony  of  appel- 
lee's witness,  Dr.  P.  H.  Neuhaus,  that  he  had  examined  the  urine 
of  the  plaintiff  and  found  that  the  kidneys  were  involved.  The 
objection  to  this  testimony  was  that  there  was  no  pleading  to  sus- 
tain any  injury  to  the  kidneys  and  the  evidence  was  therefore  irrel- 
evant and  incompetent.  It  appears  from  the  record  that  after  the 
amputation  of  the  toe  a  condition  or  disease  called  cellulitis,  which 
was  a  diseased  condition  of  the  covering  of  the  bones  of  the  foot, 
developed,  which,  it  was  claimed,  rendered  the  second  amputation  of 
the  foot  and  part  of  the  leg  necessary.  It  appears  from  the  bill  of 
exception  that  when  the  objection  was  made  appellee's  counsel  made 
the  statement  that  no  damages  were  claimed  for  any  injury  to  the 
kidneys  and  this  evidence  was  only  offered  as  symptomatic  of  the 
cellulitis.  The  objection  was  overruled.  The  witness  testified  that 
the  condition  of  the  urine  indicated  that  the  cellulitis  was  very 
severe,  which  was  the  condition  relied  upon  to  show  the  necessity 
for  the  second  amputation.  The  court  specially  instructed  the  jury 
not  to  allow  any  damages  for  injury  to  the  kidneys.  The  assignment 
is  without  merit  and  is  overruled. 

By  the  second  assignment  of  error  complaint  is  made  of  the  ruling 
of  the  court  in  sustaining  the  objection  of  appellee  to  the  following 
question  propounded  by  appellant  to  the  witness  Carr:  "If  that 
engine  had  been  far  enough  back  not  to  have  been  reached  by  the 
drawhead  of  the  car,  would  the  movement  of  that  car  have  injured 
Mr.  Hanks  in  any  way?"  The  objection  was  that  the  question  was 
hypothetical;  that  it  called  for  an  opinion  of  the  witness,  and  was 
argumentative.  We  see  no  erTor  in  the  ruling.  It  was  not  a  matter 
about  which  an  opinion  of  the  witness  was  admissible.  Given  the 
distance  of  the  engine  from  the  barrier,  and  other  facts,  the  jury 
could  judge  as  well  as  the  witness  as  to  whether  the  engine  was  far 
enough  back  not  to  have  been  reached  by  the  drawhead  of  the  car. 
And  besides,  that  it  was  so  reached  is  one  of  the  undisputed  facts  in 
the  case,  the  controversy  being  over  the  manner  in  which  that  result 
was  effected.     We  overrule  the  assignment. 

The  third  assignment  of  error  challenges  the  refusal  of  the  court 
to  give  to  the  jury  a  special  instruction,  requested  by  appellant,  to 
return  a  verdict  for  the  defendant.  The  first  proposition  stated  under 
this  assignment  is  that  the  switching  crew  in  charge  of  the  engine  and 
cars  which  caused  the  injury  were,  at  the  time,  in  the  employment 
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of  the  Dickson  Car  Wheel  Company  and  not  of  appellant,  and  there- 
fore the  rule  of  respondeat  superior  h&d  no  application.  This  con- 
tention can  not  be  sustained.  The  most  that  can  be  gotten  out  of 
the  evidence  on  this  point  is  that  the  switch  track  on  which  the 
engine  and  cars  were  being  operated  belonged  to  the  Dickson  Car 
Wheel  Company,  and,  connecting  with  the  track  of  appellant's  rail- 
way, ran  thence  alongside  the  shops  and  platform  of  the  car  wheel 
company  for  the  purpose  of  placing  cars  at  the  platform  to  be  loaded 
or  unloaded  by  the  car  wheel  company,  and  upon  the  occasion  in 
question  the  manager  of  the  car  wheel  company  called  upon*  the  fore- 
man of  the  switching  crew  to  "spot"  some  cars  upon  this  switch- 
track  for  greater  convenience  in  loading  or  unloading  the  same.  The 
car  wheel  company  exercised  no  control  over  the  men,  or  the  manner 
in  which  they  did  their  work,  but  only  requested  the  moving  of  the 
cars.  The  men  were  in  the  employment  of,  paid  and  controlled  by 
appellant,  and  operated  its  engine.  In  spotting  the  cars  they  were 
doing  what  was  in  fact  the  work  of  the  railroad  company.  It  is 
entirely  clear,  we  think,  that  they  were  at  the  time  the  agents  and 
servants  of  appellant  in  this  work,  and  that  appellant  must  be  held 
responsible  for  their  negligence.  None  of  the  authorities  cited  by 
appellant  have  any  application  to  the  facts  of  this  case.  From  ap- 
pellee's brief  we  get  the  following  authorities,  which  we  think  are 
in  point:  Standard  Oil  Co.  v.  Anderson,  212  U.  S.,  215;  Driscoll 
v.  Towle,  181  Mass.,  416,  63  N.  E.,  922. 

Even  if  it  be  true  that  in  the  exercise  of  ordinary  care  the  serv- 
ants of  appellant,  in  the  circumstances  prevailing  at  the  time  of  the 
accident  as  shown  by  the  evidence,  had  the  right  to  rely  upon  the 
presumption  that  the  car  wheel  company  had  performed  the  duty 
of  maintaining  a  proper  barrier  and  other  safeguards  for  the  pro- 
tection of  appellee  while  at  work  under  the  engine  from  the  operation 
of  trains  on  the  switch-track  outside  of  such  barrier,  the  evidence  is 
sufficient  to  show  that  the  accident  was  caused  by  the  violent  impact 
of  one  of  the  cars  against  this  barrier  caused  by  the  unusual,  unnec- 
essary and  negligent  manner  in  which  the  engine  and  cars  were  op- 
erated, and  resulting  in  the  forcible  moving  of  the  barrier  or  the 
partial  overrunning  of  it  by  the  wheels  of  the  car,  thus  causing  the 
accident.  This  the  car  wheel  company  was  not  required  to  provide 
against,  nor  did  the  persons  engaged  in  operating  the  engine  and 
cars  have  the  right  to  presume  that  it  had  done  so. 

The  third  proposition  is  based  upon  the  assumed  fact  that  appellee 
had  caused  the  engine  upon  which  he  was  working  to  be  placed  in 
dangerous  proximity  to  the  barrier,  which  is  not  established  by  the 
evidence  and  which  we  must  assume  the  jury  found  to  be  untrue. 
The  evidence  authorized  such  finding.  The  same  must  be  said  as  to 
the  fourth  proposition.  We  conclude  that  the  third  assignment  can 
not  be  sustained. 

None  of  the  objections  made  to  that  portion  of  the  court's  charge, 
objection  to  which  is  made  the  basis  of  the  fourth  assignment,  are 
well  taken.  The  assignment  and  the  several  propositions  thereunder 
are  therefore  overruled. 
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That  portion  of  the  court's  charge  objected  to,  as  set  out  in  the 
fifth  assignment  of  error,  was  given  for  the  benefit  of  appellant.  The 
jury  was  instructed:  "If  you  find  that  it  was  customary,  in  case 
of  a  locomotive  being  repaired  like  that  in  question,  for  a  flag  of 
warning  to  be  out,  and  that  by  the  absence  of  the  flag  the  defendant's 
employes  were  misled  into  the  belief  that  no  one  was  at  work  under 
or  about  the  locomotive,  and  that  in  view  of  these  facts,  if  shown, 
the  defendant's  employes  were  in  the  exercise  of  ordinary  care,  as 
before  defined,  in  causing  or  permitting  the  car  in  question  to  strike 
and  mov£  the  locomotive,  if  they  did  so,  then  let  your  verdict  be  for 
defendant;  but  if  you  do  not  so  find,  let  the  verdict  be  determined 
on  the  other  issues  submitted."  It  is  objected  that  the  facts  stated 
with  regard  to  the  absence  of  the  flag  was  a  complete  defense  with- 
out the  addition  that  defendant  was  in  tha  exercise  of  ordinary  care. 
We  do  not  think  the  objection  is  sound.  Even  on  the  hypothesis 
stated,  in  view  of  the  entire  evidence  it  was  for  the  jury  to  say 
whether  defendant's  employes  were  in  the  exercise  of  ordinary  care. 

By  the  sixth  assignment  of  error  appellant  presents  objection  to 
the  following  portion  of  the  court's  charge:  "If  you  do  not  find 
plaintiff  entitled  to  recover  under  the  court's  foregoing  instructions, 
your  verdict  will  be  for  the  defendant,  whether  the  Dickson  Car 
Wheel  Company  was  negligent  or  not;  but  if  you  do  find  plaintiff 
entitled  to  recover  under  the  court's  foregoing  instructions;  then  it 
will  be  neither  a  defense  nor  lessen  damages  for  this  defendant  if 
you  shall  find  that  the  Dickson  Car  Wheel  Company  was  guilty  of 
negligence  towards  plaintiff,  and  that  such  negligence  helped  to 
produce  his  injuries."  This  charge,  in  connection  with  other  portions 
of  the  charge,  does  nothing  more  than  tell  the  jury  that  the  negli- 
gence of  the  car  wheel  company,  if  any,  should  not  influence  their 
verdict  against  defendant  if  they  failed  to  find  that  the  servants  of 
appellant  were  guilty  of  negligence,  nor  should  such  negligence  of 
that  company  influence  their  verdict  against  appellee  if  they  found 
that  appellant's  servants  were  guilty  of  negligence  in  the  matter 
charged.  We  think  this  is  the  law  as  applied  to  this  case  as  made 
by  the  evidence.  The  case  against  appellant  must  stand  or  fall  upon 
the  negligence,  or  want  of  it,  of  its  servants  as  a  contributing  cause 
of  the  accident,  and  appellee's  guilt  or  innocence  of  contributory  neg- 
ligence. If  the  negligence  of  the  car  wheel  company  concurred  with 
that  of  appellant  in  causing  the  injury,  this  would  be  no  defense  to 
appellant.  (Markham  v.  Houston  Nav.  Co.,  73  Texas,  250;  Pacific 
Exp.  Co.  v.  Lasker,  81  Texas,  83.)  We  can  not  agree  with  appel- 
lant that  under  the  charge  the  jury  could  not  consider  the  evidence 
with  regard  to  the  alleged  negligence  of  the  car  wheel  company,  if 
any,  as  tending  to  show  absence  of  negligence  of  appellant,  if  indeed 
it  could  have  been  given  that  effect  under  any  view  of  the  evidence. 

The  giving  of  the  following  charge  is  objected  to  by  the  seventh 
assignment  of  error:  "If  you  believe  that  the  plaintiff,  in  the  selec- 
tion of  the  physician  or  surgeon  who  treated  him  and  who  ampu- 
tated his  leg,  used  'ordinary  care,'  then,  even  though  you  may  believe 
the  surgeon  made  a  mistake  in  the  matter  of  amputating  his  foot, 
the  plaintiff  would  be  entitled  to  recover  for  the  loss  of  his  foot  if 
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you  believe  from  all  the  evidence  and  the  instructions  herein  given, 
that  the  defendant  company  was  responsible  for  the  original  injury, 
and  that  the  loss  of  his  foot  was  a  natural  and  probable  result  of 
such  injury."  The  only  proposition  under  this  assignment  is  that 
"a  charge  containing  statements  and  hypotheses  that  are  inconsistent 
and  self-contradictory  and  not  supported  by  evidence,  being  calcu- 
lated to  confuse  and  mislead  the  jury,  is  erroneous/'  We  confess  that 
we  are  utterly  unable  to  see  anything  in  this  charge  to  sustain  this 
criticism.  The  assignment  is  without  merit.  The  charge  of  the 
court  on  this  issue  was  certainly  as  favorable  to  appellant  as  the 
evidence  would   allow. 

Appellant  requested  the  court  to  charge  the  jury,  in  substance, 
that  if  the  barrier  placed  across  the  track  by  the  car  wheel  company 
was  placed  there  for  the  protection  of  appellee,  and  appellant's  serv- 
ants engaged  in  operating  the  engine  and  cars  on  the  switch  track 
knew  this,  that  it  was  the  duty  of  the  car  wheel  company  to  use 
ordinary  care  to  make  this  barrier  sufficient  to  protect  appellee  against 
injury  from  cars  moved  from  the  opposite  side  of  the  barrier  in  the 
usual  and  customary  manner,  and  if  the  car  wheel  company  had  failed 
to  do  this,  and  appellant's  servants  did  not  know,  and  in  the  exercise 
of  ordinary  care  would  not  have  known,  that  the  barrier  was  so  in- 
sufficient, and  the  cars  were  moved  in  the  usual  or  customary  man- 
ner and  without  unusual  violence,  and  that  such  failure  of  the  car 
wheel  company  was  the  proximate  cause  of  the  accident,  the  verdict 
should  be  for  the  defendant.  This  charge  was  refused.  Another 
charge  asked  and  refused  was  in  substance  the  same  as  the  preceding 
with  the  exception  that  it  omits  the  statement  with  regard  to  the 
want  of  knowledge  of  appellant's  servants  of  the  insufficiency  of  the 
barrier,  and  that  they  would  not  have  known  of  such  insufficiency 
in  the  exercise  of  ordinary  care  on  their  part.  The  refusal  to  give 
these  charges  is  made  the  ground  for  the  eighth  and  ninth  assign- 
ments of  error.  Under  each  assignment  the  following  proposition 
is  stated,  which  is  the  only  proposition  stated  under  either: 

"The  defendant's  crew  having  gone  upon  the  track  of  the  Dickson 
Car  Wheel  Company  at  the  request  of  the  latter  to  place  the  latter's 
cars,  had  the  right  to  presume  and  rely  on  the  presumption  that 
the  barrier  customarily  maintained  by  the  car  wheel  company  for  the 
protection  of  its  own  employes  engaged  in  repair  work  was  in  reason- 
ably safe  condition  as  a  barrier  so  far  as  ordinary  care  would  accom- 
plish this  condition;  and  defendant  did  not  owe  any  duty  of  antici- 
pating negligence  in  this  regard  on  the  part  of  the  Dickson  Car 
Wheel  Company,  and  its  failure  to  so  anticipate  was  not  negligence 
on  its  part." 

In  considering  these  assignments  we  are  confined  to  the  proposition 
stated,  which  we  do  not  think,  under  the  evidence  in  this  case,  is  a 
sound  proposition  of  law.  It  can  not  be  said  that  the  servants  of 
appellant  engaged  in  operating  the  engine  and  cars  on  the  opposite 
end  of  the  switch-track  had  a  right  to  presume  that  the  barrier  was, 
at  all  events,  sufficient  to  protect  against  even  an  ordinary  and  usual 
movement  of  the  cars.  If  they  knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  that  someone  was  at  work  in  or  about  the 
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small  engine  on  the  opposite  side  of  the  barrier,  it  was  incumbent 
upon  them  at  least  to  exercise  ordinary  care  to  learn  whether  the  bar- 
rier was  sufficient  to  protect  such  person  from  injury  if  cars  were 
moved  against  the  barrier,  even  in  the  usual  and  customary  manner 
and  without  unusual  violence.  If  they  did  not  know,  and  in  the 
exercise  of  ordinary  care  would  not  have  known,  that  anyone  was 
engaged  at  work  under  or  about  the  engine  in  a  position  that  sub- 
jected him  to  risk  of  injury,  under  the  charge  of  the  court  appellee 
would  not  have  been  entitled  to  recover.  If  they  had,  or  in  the 
exercise  of  ordinary  care  would  have  had,  this  knowledge,  they  had 
no  right,  without  taking  any  care  at  all  about  the  matter,  to  presume 
that  the  barrier  was  sufficient.  The  proposition  not  being  sound,  the 
assignments  are  overruled.  (Texas  &  P.  Ey.  v.  Eberheart,  91  Texas, 
323.) 

There  was  no  error  in  the  refusal  to  give  the  requested  charge  set 
out  in  the  tenth  assignment.  The  court's  charge  upon  this  part  of 
the  case  was  full  and  clear  and  sufficiently  stated  the  law  on  the. 
issue.  The  same  must  be  said  with  regard  to  the  eleventh  assignment 
of  error. 

The  twelfth  assignment  complains  of  the  verdict  as  excessive.  The 
jury  gave  appellee  $10,500.  The  immediate  consequence  of  the  in- 
jury was  a  crushing  of  the  foot  which,  after  a  considerable  .period 
of  great  suffering,  resulted  in  an  amputation  of  one  of  the  toes.  This 
did  not  give  relief,  but  a  longer  period  of  increased  suffering  resulted, 
and  complications  set  up  threatening  the  most  serious  consequences, 
to  avoid  which  a  second  amputation  taking  off  the  foot  and  part  of 
the  leg  below  the  knee  became  necessary.  This  condition  of  suffering 
lasted  for  several  months.  We  are  not  inclined  to  criticise  the  ver- 
dict on  account  of  its  size.     The  assignment  is  overruled. 

We  find  no  error  and  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


John  Gurley  v.  San  Antonio  &  Aransas  Pass  Bailway  Company. 

Decided.  December  22,  1909. 

1. — Evidence — Expert — Civil  Engineer — Flow  of  Water. 

The  effect  of  levees  and  embankments  upon  the  flow  of  water  and  drainage 
of  land  is  so  far  a  matter  involving  the  knowledge  of  an  expert  as  to  permit 
the  testimony  of  a  skilled  civil  engineer,  who  had  surveyed  and  determined  the 
elevations  controlling  its  flow,  giving  his  opinion  that  the  flooding  of  plaintiff's 
premises  therefrom  would  have  been  the  same  in  the  absence  of  the  railway  em- 
bankments of  which  plaintiff  complained  as  causing  it.  The  opinion  of  a 
similarly  qualified  expert  to  the  contrary  was  equally  admissible  for  plaintiff. 

2. — Overflow — Charge. 

Instructions  denying  recovery  for  overflow  of  land  if  due  to  other  causes 
than  the  railway  embankment  complained  of,  criticised  as  confusing  and  inap- 
plicable to  the  evidence. 

3. — Same — Burden  of  Proof. 

A  charge  giving  plaintiff  the  right  to  recover  on  proof  of  the  facts  alleged 
as  constituting  a  cause  of  action  and  disproof  of  the  matters  pleaded  in  defense 
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was  erroneous,  especially  when  it  required  plaintiff  to  establish  all  such  facts 
by  a  preponderance  of  the  evidence. 


A  charge  on  the  burden  of  proof  is  not  called  for  where  the  question  presented 
by  the  evidence  is  not  one  of  the  sufficiency  of  proof,  but  of  the  effect  of  con- 
flicting evidence. 

5.— Charge— Defenses  Presented  in  Disjunctive. 

A  charge  entitling  defendant  to  a  verdict  on  proof  of  either  of  several 
defenses,  is  erroneous  where  some  of  the  matters  so  submitted  constituted  a 
defense  to  only  a  part  of  plaintiff's  claim  to  recovery. 

6. — Charge— Conflicting  Evidence. 

A  charge  is  not  objectionable  because  unsupported  by  the  evidence  where  that 
is  merely  conflicting. 

Appeal  from  the  District  Court,  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Mr.  Justice  Rice  being  disqualified,  George  E.  Shelley,  Esq.,  was  ap- 
pointed Special  Associate  Justice  to  sit  in  the  hearing  and  disposition 
of  this  case. 

Sleeper,  Boynton  &  Kendall  and  Taylor  &  Gallagher,  for  appellant. 
— The  opinion  of  witness  Turner  was  invoked  on  the  very  matter  at 
issue,  and  was  inadmissible.  Bead  v.  Valley  Land  &  Cattle  Co.,  92 
N.  W.,  622;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  McHale,  47  Texas  Civ. 
App.,  360;  Morgan  v.  Barber,  99  S.  W.,  730;  Mutual  Life  Ins.  Co.  v. 
Wagner,  109  S.  W.,  622. 

There  being  no  evidence  that  all  the  damage  to  the  rental  value  of 
plaintiffs  lands  during  the  years  in  question  resulted  from  overflows 
in  the  Brazos  river,  it  was  error  for  the  court  to  authorize  a  verdict 
for  defendant  on  such  theory.  Box  v.  Word,  65  Texas,  159;  Lee  v. 
Yandell,  69  Texas,  34 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Kizziah,  86  Texas, 
89;  Edloff  v.  Mason,  79  Texas,  215;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Bunn,  41  Texas  Civ.  App.,  503;  Postal  Telegraph  Co.  v.  Levy  &  Co., 
102  S.  W.,  134;  Western  Union  Tel.  Co.  v.  Tobin,  56  S.  W.,  540;  Mc- 
Donald v.  McCrabb,  47  Texas  Civ.  App.,  259. 

The  charge  required  the  plaintiff  not  only  to  prove  his  own  case,  but 
to  disprove  the  defendant's  case,  which  was  a  greater  burden  than  the 
law  requires.  This  error  was  intensified  by  the  fact  that  plaintiff  was 
required  to  make  such  proof  by  a  preponderance  of  the  evidence.  Mc- 
Kay v.  Peterson,  113  S.  W.,  983. 

Matters  constituting  only  a  partial  defense  were  by  the  charge  made 
to  reouire  a  verdict  for  defendant.  Medlin  v.  Wilkins,  60  Texas,  415 ; 
Galveston,  H.  &  S.  A.  Ry.  v.  Kutac,  76  Texas,  478;  St.  Louis,  A.  & 
T.  Ry.  v.  Taylor,  5  Texas  Civ.  App.,  668;  Dupree  v.  Texas  &  P.  Ry. 
Co.,  96  S.  W.,  647;  McKay  v.  Peterson,  113  S.  W.,  983;  New  York 
&  T.  Land  Co.  v.  Gardner,  25  S.  W.,  737;  McKeen  v.  James,  23  S. 
W.,  463. 

R.  J.  Boyle  and  Baker  &  Baker,  for  appellee. — The  opinion  of  Tur- 
ner as  an  expert  was  admissible.  Ilfrey  v.  Railway  Co.,  76  Texas,  64; 
Lawson  on  Expert  Evidence,  36,  37;  Wharton  on  Evidence,  sec.  512, 
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note  10;  College  v.  McHugh,  21  Texas,  257;  Carroll  v.  Welch,  26 
Texas,  147;  International  &  G.  N.  Ry.  Co.  v.  Klaus,  64  Texas,  294; 
Sabine  &  E.  T.  Ry.  Co.  v.  Brousard,  69  Texas,  622;  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Hepner,  83  Texas,  140. 

The  fact  inquired  about  of  witness  McKeown  was  not  to  be  proved 
by  expert  evidence.  Randall  v.  Gill,  77  Texas,  354-5;  Houston  &  T. 
C.  Ry.  v.  Reason,  61  Texas,  616-17. 

If  the  rental  value  of  lands  in  question  would  have  been  affected,  as 
claimed,  by  the  water  in  question  if  appellee's  railroad  had  not  been 
built,  appellant  is  not  entitled  to  recover.  Ilfrey  v.  Sabine  &  E.  T. 
Ry.,  76  Texas,  63 ;  San  Antonio  &  A.  P.  Ry.  v.  Kiersey,  98  Texas,  590. 

No  other  verdict  could  properly  have  been  rendered  by  the  jury  ex- 
cept one  for  the  appellee,  based  upon  the  idea  that  appellant  has  not 
been  prejudiced.  Bowles  v.  Brice,  66  Texas,  731;  Erwin  v.  Bowman. 
51  Texas,  518;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Delahunty,  53  Texas,  % 
212;  City  of  Galveston  v.  Morton,  58  Texas,  416;  Dotson  v.  Moss,  58 
Texas,  155;  Gaston  v.  Dashiell,  55  Texas,  520. 

SHELLEY,  Associate  Justice. — Appellant  instituted  this  suit 
against  appellee  for  the  recovery  of  damages  alleged  to  have  been  sus- 
tained by  him  as  a  result  of  overflows  of  appellant's  lands  by  the 
waters  of  Bullhide  Creek,  and  consequential  injury  to  the  rental  values 
of  said  lands,  caused  by  the  improper  construction  of  appellee's  rail- 
way across  his  lands  and  those  contiguous  thereto. 

Appellant's  petition  alleged,  among  other  things,  that  appellee  con- 
structed its  railway  in  1889,  in  a  southerly  direction  across  a  strip  of 
low  land  lying  north  of  his  land,  and  on  and  across  his  land;  that  a 
high  embankment  was  erected  for  the  roadbed  of  said  railway  across 
said  flat  strip  of  land,  and  was  so  constructed  as  to  stop  some  of  the 
channels  of  Bullhide  Creek,  which  flowed  through  said  strip  of  low 
land,  and  to  stop  the  flowing  of  the  water  over  said  low  land  through 
its  accustomed  channels,  and  compelled  it  to  flow  through  certain 
openings  in  said  embankment  provided  therefor  by  appellee.  That  ap- 
pellee negligently  failed  to  construct  openings  in  said  embankment 
sufficient  to  provide  for  the  ready  and  natural  flow  of  the  water  as  it 
had  flowed  previous  to  the  construction  of  the  railway,  and  failed  to 
locate  openings  at  such  places  as  the  natural  lay  of  the  land  required 
for  the  unobstructed  flow  of  the  water.  That,  in  the  construction  of 
said  embankment,  appellee  caused  to  be  cut  along  each  side  of  said  em- 
bankment ditches  or  borrow-pits,  and  that,  as  a  result  of  this  fact,  a 
large  part  of  the  water  of  Bullhide  Creek,  instead  of  flowing  across 
said  flat  as  formerly,  was  caused  to  flow  down  said  ditches' or  borrow- 
pits  and  through  openings  in  said  embankment,  and  discharged  on  ap- 
pellant's land.  Appellant  further  alleged  that  appellee  constructed  or 
permitted  the  construction  of  a  dam  or  levee  at  the  north  end  .of  said 
embankment,  extending  from  said  embankment  in  a  southeasterly  di- 
rection to  the  edge  of  appellee's  right  of  way,  and  that  such  obstruction 
assisted  in  turning  the  water  southward  down  the  right  of  way,  througli 
the  alleged  borrow-pits,  and  ultimately  on  to  the  lands  of  appellee. 
Appellant  further  alleged  that,  because  of  the  acts  of  appellee  aforesaid, 
the  waters  of  the  creek  were  so  concentrated  and  delivered  upon  his 
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land,  and  same  was  thereby  so  frequently  inundated  that  he  was  unable 
to  rent  a  large  portion  of  it  for  the  years  1900  to  1903. 

Appellee's  answer  contained  general  demurrer,  special  exceptions, 
general  denial  and  special  pleas,  setting  up:  (1)  That  it  had  nothing 
to  do  with  diverting  the  waters  of  the  creek  from  their  accustomed 
channels;  that  before  the  construction  of  the  railroad  one  Norwood  had 
constructed  a  levee  l,800»feet  long  on  the  west  line  of  his  land,  which 
adjoins  appellee's  right  of  way,  thereby  changing  the  course  of  said 
creek,  and  causing  a  part  of  the  waters  of  the  creek  to  flow  along  its 
right  of  way  and  in  the  direction  of  appellant's  land;  (2)  that  for  sev- 
eral years  after  said  railroad  was  constructed  the  waters  of  Bullhide 
Creek  flowed  as  they  formerly  did,  and  until  the  main  prong  of  the 
creek,  immediately  east  of  appellee's  trestle  at  the  north  end  of  the 
embankment,  was  bridged  by  laying  logs  in  the  bed  of  the  stream  for 
purposes  of  a  bridge,  thus  causing  the  waters  in  said  prong  of  the  creek 
•to  be  diverted  along  a  wagon  road,  which  extended  along  the  east  side 
of  the  right  of  way  until  it  reached  the  borrow-pits,  and  that  each 
freshet  gradually  wore  said  wagon. road  until  a  channel  was  cut  along 
said  right  of  way,  and  in  the  direction  of  appellant's  land.  (3)  That 
after  the  railroad  was  constructed  one  Ed  Norwood  constructed  a  levee 
just  outside  of  the  right  of  way,  adjoining  said  alleged  log  bridge,  to 
prevent  water  from  flowing  on  his  farm,  which  contributed  also  to  the 
diversion  of  the  water  down  the  right  of  way;  (4)  that  the  channel  of 
"Dry  Branch,"  which  is  termed  Bullhide  Creek  by  appellant,  was  in- 
adequate to  carry  the  water  of  Bullhide  Creek,  and  in  all  cases  of  over- 
flow same  ran  down  through  the  railroad  trestles  and  on  to  appellant's 
lands;  (5)  that  appellee  had  a  trestle  650  feet  in  length  at  the  north 
end  of  its  embankment,  under  which  there  were  no  borrow-pits,  and 
that  the  waters  of  "Dry  Branch"  passed  through  this  trestle,  and  on  the 
east  side  thereof,  and  divided  into  two  prongs,  one  of  which  flowed 
eastward  into  the  Brazos  river,  and  the  other  southeast  into  "Bullhide 
Slough;"  that  the  prong  flowing  eastward  became  filled  up,  and  the 
natural  trend  and  flow  of  the  water  being  southeast,  all  of  the  water 
of  said  prongs  then  flowed  southeast  into  Bullhide  Slough,  and  ulti- 
mately onto  appellant's  land,  and  that  the  water  would  have  so  flowed 
had  the  acts  complained  of  not  been  committed. 

The  case  was  tried  before  a  jury  and  verdict  was  returned  in  favor 
of  appellee  railway  company,  upon  which  judgment  was  rendered  by 
the  court. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  permitting  appellee  to  offer  the  testimony  of  the  witness 
Stephen  Turner,  to  the  effect  that  in  his  opinion  appellant's  land  would 
have  been  overflowed  by  the  same  waters  from  Bullhide  Creek,  and 
appellant  would  have  suffered  the  same  damage  as  was  complained  of 
had  the  railroad  not  been  built,  because  this  matter  was  the  very  one 
in  issue,  and  opinion  evidence  regarding  same  was  not  admissible  for 
any  purpose.  The  witness  Stephen  Turner  was  admitted  by  appellant 
to  be  a  skilled  civil  engineer,  and  it  was  undisputed  that  he  was  very 
familiar  with  the  lands  of  appellant  and  those  contiguous  thereto;  that 
he  had  been  chief  engineer  in  the  construction  of  the  railway,  had  run 
numerous  levels  in  and  about  the  neighborhood  of  Bullhide  Creek  and 
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appellant's  lands,  and  had  determined  various  elevations  therefrom, 
which  would  tend  to  show  the  course  of  the  waters  in  question;  and, 
in  short,  had  made  a  careful  and  thorough  investigation  of  the  matters 
involved  in  the  controversy',  from  a  scientific  point  of  view.  From  his 
qualifications  as  an  expert  engineer,  and  upon  his  investigations  made 
of  the  matters  in  issue,  his  opinion  was  elicited,  as  complained  of  by 
appellant,  to  the  effect  that  the  lands  of  appellant  would  have  been  af- 
fected by  the  waters  in  the  manner  complained  of,  regardless  of  the 
construction  of  the  railroad.  We  think  the  testimony  was  competent 
and  admissible  as  that  of  an  expert.  The  question  involved  was  one  as 
to  which  there  was  a  sharp  conflict  in  the  evidence.  Its  solution  prop- 
erly involved  the  making  of  scientific  investigations  and  deductions 
therefrom,  and  we  can  not  say  that  the  testimony  complained  of  should 
not  have  been  submitted  to  the  jury  for  such  weight  as  might  be  given 
it.  (Texas  &  P.  Rv.  Co.  v.  Cochrane,  29  Texas  Civ.  App.,  383,  69  S. 
W.,  984;  Bonner  v."  Mayfield,  82  Texas,  234;  St.  Louis,  A.  &  T.  Ry. 
Co.  v.  Johnston,  78  Texas,  536 ;  Ilfrey  v.  Sabine  &  E.  T.  Ry.  Co.,  76 
Texas,  63.)     The  first  assignment  is  therefore  overruled. 

Appellant's  second  assignment  of  error  complains  of  the  action  of 
the  court  below  in  excluding  the  testimony  of  McKeown  Johnson,  a 
witness  for  appellant,  as  to  his  opinion  concerning  the  cause  of  the 
change  of  the  course  of  the  waters  of  Bullhide  Creek,  from  where  the 
witness  testified  the  indications  were  that  such  waters  had  previously 
flowed,  so  as  to  flow  down  the  railway  right  of  way.  The  bill  of  ex- 
ceptions upon  which  this  assignment  is  predicated  shows  that,  had  the 
witness  been  permitted  to  testify,  he  would  have  said  that,  in  his  opin- 
ion, the  change  in  the  flow  of  such  waters  down  the  right  of  way  of 
appellee  was  caused  by  the  opening  of  borrow-pits  of  the  railway  com- 
pany along  the  right  of  way,  and  toward  appellant's  lands.  The  evi- 
dence showed,  without  conflict,  that  the  witness,  McKeown  Johnson, 
was  a  civil  engineer  of  many  years'  experience;  that  he  had  done  a 
great  deal  of  railway  construction  in  its  various  branches,  and  other 
work  pertaining  to  his  profession.  Without  reviewing  the  evidence  on 
the  subject  as  to  the  investigations  made  by  this  witness,  as  to  which 
he  testified  in  the  trial  below,  and  upon  which  his  opinion  was  based, 
we  will  say  that  the  record  discloses  facts  showing  such  extensive  inves- 
tigations on  the  ground,  running  of  levels  and  determining  of  eleva- 
tions as,  in  our  opinion,  to  sufficiently  qualify  the  witness  to  give  in 
evidence  his  opinion  as  an  expert  on  the  matter  concerning  which  the 
testimony  was  offered.  Appellee  contends  that  the  fact  inquired  about 
was  not  a  fact  to  be  proved  by  expert  evidence,  and  that  the  jury  were 
as  capable  of  passing  upon  same  as  wras  the  witness.  To  this  proposi- 
tion we  can  not  accede.  The  evidence  excluded  was  of  the  same  char- 
acter as  that  of  the  witness  Stephen  Turner,  which  is  discussed  above. 
The  qualifications  of  the  witness  Johnson  as  an  expert  on  the  subject 
were  equally  as  strong  as  those  of  the  witness  Turner,  and,  having  held 
that  the  testimony  of  the  latter  was  properly  admitted,  it  could  not  be 
consistently  said  that  the  testimony  of  the  former  was  properly  ex- 
cluded. We  therefore  conclude  that  appellant  should  have  been  per- 
mitted to  introduce  the  testimony  disclosed  by  the  bill  of  exception, 
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and  that  the  action  of  the  court  in  sustaining  the  objection  thereto  was 
error,  for  which  the  case  will  have  to  be  reversed. 

In  view  of  another  trial,  it  is  thought  proper  to  notice  the  remaining 
assignments  contained  in  appellant's  brief. 

The  third  assignment  of  error  complains  of  the  following  charge, 
given  at  the  request  of  appellee  railway  company:  "If  you  find  from 
the  evidence  that  plaintiff's  land  was  subject  to  overflow  from  the 
Brazos  river,  and  that  all  damages,  if  any,  to  the  rental  value  of  plain- 
tiff's land  during  the  years  1900,  1901,  1902  and  1903  resulted  from 
overflows  in  the  Brazos  river,  and  not  from  the  waters  of  Bullhide 
Creek,  as  complained  of  in  plaintiff's  petition,  you  will  find  for  defend- 
ant." It  is  contended  by  appellant  that  there  was  no  evidence  in  the 
record  to  the  effect  that  all  of  the  damage  to  the  rental  value  of  his 
lands  during  the  years  in  question  resulted  from  overflows  of  the 
Brazos  River,  and  that  the  charge  complained  of  authorized  a  finding 
for  defendant  on  such  a  theory.  We  think  the  assignment  is  not  with- 
out merit,  and  that  the  charge,  if  not  positively  erroneous,  is  at  least 
misleading  and  confusing,  and,  upon  another  trial,  should  be  modified. 
While  it  might  have  been  the  theory  of  the  court,  in  giving  the  charge 
in  question,  that  overflows  occurring  in  the  Brazos  river,  whether  dur- 
ing each  of  the  years  involved  or  not,  may  have  been  the  cause  of  all 
the  damages  occasioned  the  rental  value  of  appellant's  lands  during 
these  years,  yet,  if  the  facts  in  evidence  authorized  a  charge  upon  such 
theory,  the  one  given  does  not  clearly  present  the  same.  The  charge 
here  complained  of  is  subject  to  the  criticism  that  the  jury  might  pos- 
sibly infer  therefrom  that  it  was  predicated  upon  the  theory  that  the 
damage,  if  any,  was  caused  by  overflows  of  the  Brazos  River,  during 
particular  years  in  controversy,  1900  to  1903.  The  record  does  not 
show  that  appellant's  lands  suffered  from  overflows  of  said  river  during 
each  of  said  years,  and  we  think  that  upon  another  trial  this  charge 
should  be  so  corrected  as  to  eliminate  any  doubt  as  to  the  theory  in  the 
mind  of  the  court  upon  which  the  instruction  is  based. 

The  fourth  and  fifth  assignments  of  error  urge  that  certain  portions 
of  the  main  charge  are  subject  to  the  objection  that  same  required  of 
the  plaintiff  too  great  a  burden  in  proving  his  case.  The  court  in  the 
fourth  paragraph  of  its  charge,  in  submitting  to  the  jury  the  acts  com- 
plained of  in  plaintiff's  petition,  as  causing  the  damages  for  which  re- 
covery was  asked,  properly  enumerated  same,  in  the  order  in  which 
they  were  pleaded,  but  instead  of  concluding  the  premise  at  that  point 
proceeded  as  follows:  "And  you  further  believe  from  the  evidence 
that  the  said  water  would  not  have  flowed  on  plaintiff's  land,  or  would 
not  have  flowed  on  same  in  such  quantity  or  so  frequently,  but  for  its 
manner  of  construction  and  maintenance,  or  either,  of  defendant's  road- 
bed or  borrow-pits,  ,  .  .  then,  if  you  so  find,  you  will  find  for 
plaintiff,  and  the  burden  of  proof  rests  upon  plaintiff  to  establish  such 
facts,  and  the  amount  of  the  damages  by  a  preponderance  of  the  evi- 
dence." We  think  these  assignments  well  taken.  The  plaintiff  stated  a 
good  cause  of  action  in  the  petition,  and  was  entitled  to  recover  of  de- 
fendant, if  he  sustained  the  allegations  made  therein  by  a  preponder- 
ance of  the  evidence.  It  follows  that  he  was  entitled  to  a  charge  to 
that  effect.     This  the  court  did  not  give,  but,  by  the  language  of  his 
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charge,  permitted  the  plaintiff  a  recovery  only  after  he  had  proved, 
not  only  the  allegations  of  his  own  pleading  as  to  the  cause  of  the  dam- 
age in  question,  but  also  disproved,  by  evidence  of  a  negative  character, 
defensive  matters  pleaded  by  the  defendant.  The  error  in  the  charge 
here  indicated  is  aggravated  by  the  requirement  that  the  burden  of 
proof  be  upon  the  plaintiff  to  disprove  such  matters  of  defense  by  a 
preponderance  of  the  evidence.  (Stooksbury  v.  Swan,  85  Texas,  565.) 
Every  material  issue  in  the  case  was  sharply  contested,  and  the  evi- 
dence pro  and  con  concerning  same  was  in  hopeless  conflict,  and  very 
voluminous,  and  in  view  of  this  fact  it  may  be  doubted  if  a  charge 
upon  the  burden  of  proof  at  all,  in  view  of  such  conditions,  was  proper. 
(Blum  v.  Strong,  71  Texas,  324;  Texas  &  P.  By.  Co.  v.  Geiger,  79 
Texas,  21.)  Appellant  presents  other  objections  to  this  paragraph  of 
the  charge  which  we  do  not  deem  it  necessary  to  discuss. 

Appellant's  sixth  assignment  of  error  attacks  the  sixth  paragraph  of 
the  charge  for  the  alleged  reason  that  it  singled  out  and  submitted  to 
the  jury,  in  the  disjunctive,  various  matters  pleaded  by  the  defendant, 
as  to  which  there  was  evidence  in  the  case,  as  being  sufficient,  if  true, 
to  warrant  a  verdict  for  defendant;  whereas,  certain  of  the  matters 
pleaded  were  only  alleged  by  defendant  to  have  partially  contributed 
to  the  diversion  of  the  waters  of  Bullhide  Creek.  The  only  portions  of 
'  the  charge  in  question  which  are  attacked  by  appellant  in  the  proposi- 
tion under  this  assignment  are  those  pertaining  to  two  certain  levees 
built  respectively,  along  the  west  side  of  the  Norwood  farm  before  the 
railway  was  constructed,  and  east  of  trestle  409  across  appellee's  right 
of  way  after  the  road  was  constructed.  The  question  of  the  effect  of 
these  levees  on  the  natural  flow  of  the  waters  of  Bullhide  Creek  was 
the  subject  of  a  great  amount  of  conflicting  testimony,  but,  taking  it 
in  the  most  favorable  light  to  the  appellee,  we  are  unable  to  say  that 
there  was  evidence  sufficient  to  support  a  finding  that  the  diversion  of 
the  waters  in  question  which  resulted  from  either  of  these  obstructions 
was  responsible  for  all  the  excessive  overflows  of  plaintiff's  lands,  and 
all  of  the  consequent  damage  to  the  rental  value  thereof.  The  charge, 
in  effect,  instructed  the  jury  that  if  they  believed  from  the  evidence 
that  either  of  these  levees  so  changed,  or  contributed  to  the  diversion 
of,  the  waters  of  Bullhide  Creek,  during  the  years  1900  to  1903,  as  to 
cause  the  damage  complained  of  by  appellant,  and  that  the  acts  of  de- 
fendant complained  of  did  not  contribute  to  same,  and  that  plaintiff 
would  have  suffered  the  damage  sustained  by  him,  had  such  acts  not 
been  committed  by  appellee,  in  such  event,  to  find  for  defendant.  We 
think  the  charge  is  subject  to  the  objection  urged  to  it,  and  that  the 
jury  might  reasonably  have  concluded,  from  disjunctive  form  in  which 
the  various  matters  of  defense  were  stated,  that  a  verdict  in  favor  of 
the  defendant  would  be  authorized  if  any  one  or  more  of  such  defenses 
were  established  to  their  satisfaction,  in  connection  with  other  elements 
as  to  which  they  were  charged. 

The  seventh  and  last  assignment  of  error  complains  of  a  portion  of 
the  fifth  paragraph  of  the  charge,  wherein  the  jury  are,  in  effect,  in- 
structed to  find  for  defendant,  if  they  believe  from  the  evidence  that 
if,  after  the  waters  of  Bullhide  Creek  passed  trestle  409,  the  creek  di- 
vided into  two  prongs,  one  of  which  flowed  easterly  in  the  direction  of 
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Bullhide  Falls,  and  the  other  southeasterly  in  the  direction  of  Bullhide 
Slough,  and  that  the  easterly  prong  became  filled  up  and  only  conveyed 
a  part  of  the  waters  of  the  creek  in  times  of  overflow,  and  that  the 
natural  trend  of  the  water  was  southeasterly  towards  plaintiffs  land, 
and  caused  the  injury  to  the  rental  value  thereof.  It  is  contended  that 
this  instruction  was  erroneous  because  not  supported  by  the  evidence. 
We  think  it  sufficient  to  say  that  the  testimony  on  this  question  was 
conflicting,  and  we  can  not  say  that  the  charge  was  without  evidence 
to  authorize  it,  and  therefore  conclude  that,  under  the  circumstances, 
it  was  not  subject  to  the  objection  urged. 

For  the  reasons  stated,  we  conclude  that  the  judgment  of  the  court 
below  should  be  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


J.  R.  Pearce  v.  Wallis,  Landes  et  al. 

Decided  December  22,  1909. 

1. — Venue — Collusive  Assignment— Plea  of  Privilege. 

Defendants  sued,  not  in  the  county  of  their  residence,  but  in  that  of  their 
creditor  who  had  assigned  his  claim  to  plaintiffs  with  guaranty  and  was 
joined  as  defendant,  could  not  prove  that  the  assignment  was  fictitious  and 
fraudently  made  for  the  purpose  of  conferring  jurisdiction  upon  that  court 
without  alleging  such  facts  in  their  plea  of  privilege  to  be  sued  in  their  own 
county. 

2. — Same — Charge. 

On  the  issue  of  collusive  assignment  of  a  claim  in  fraud  of  the  debtor's 
right  to  be  sued  in  his  own  county,  it  was  error  for  the  charge  to  treat  the 
absence  of  consideration  for  the  transfer  as  conclusive  that  same  was  in  fraud 
of  defendants'  rights. 

Appeal  from  the  County  Court  of  Coleman  County.  Tried  below  be- 
fore Hon.  F.  M.  Bowen. 

Snodgrass  &  Dibrell,  for  appellant. — The  plea  did  not  allege  that 
the  sale  from  Baker  to  plaintiff  was  a  pretended,  simulated  or  fictitious 
sale,  or  that  same  was  without  consideration,  and  it  was,  therefore,  er- 
ror to  submit  this  issue  to  the  jury. 

It  was  error  for  the  court  to  charge  that  it  was  necessary  to  sus- 
tain the  jurisdiction  that  the  sale  by  Baker  to  plaintiff  was  for  a 
valuable  consideration  paid  by  the  plaintiff  Pearce  to  Baker,  the  law 
requiring  only  that  an  actual  sale  be  shown.  Leahy  v.  Ortiz,  38 
Texas  Civ.  App.,  314. 

E.  A.  Hawkins  and  Woodward  &  Baker,  for  appellees. — Under  the 
Act  of  the  Legislature  of  1907,  page  248,  the  law  only  requires  the 
plea  of  privilege  to  be  sued  in  county  of  one's  residence  to  be  in  writ- 
ing and  under  oath  and  to  show  that  said  party  claiming  same  was 
not  at  the  institution  of  suit  nor  at  the  time  of  service  of  such  process 
or  at  the  time  of  filing  such  plea  a  resident  of  county  in  which  said 
suit  was  instituted,  and  state  the  county  of  his  residence  at  the  time 
of  such  plea,  and  that  none  of  the  exceptions  to  exclusive  venue  of 
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one's  residence  mentioned  in  article  1194  or  article  1585  fexist.     The 
plea  of  special  privilege  in  this  case  covers  this  law. 


KEY,  Associate  Justice. — J.  R.  Pearce  brought  this  suit  against 
the  firm  of  Wallis,  Landes  &  Company,  composed  of  J.  E.  Wallis,  N. 
A.  Landes  and  C.  L.  Wallis,  and  also  against  G.  William  Baker.  The 
plaintiff  alleged  in  his  petition  that  the  defendant  Baker  resided  in 
Coleman  County,  in  which  the  suit  was  brought,  and  that  the  other 
defendants  resided  in  Galveston  County.  It  was  alleged  in  the  peti- 
tion that  the  defendant  Baker,  having  a  just  claim  against  the  other 
defendants  for  $281.98,  had  assigned  the  same  to  the  plaintiff  and 
guaranteed  the  payment  thereof. 

Baker  filed  an  answer  admitting  the  facts  alleged  by  the  plaintiff. 
The  other  defendants  filed  pleas  of  privilege  to  be  sued  in  another 
county,  which  pleas  were  in  conformity  with  the  statute  enacted  by  the 
Thirtieth  Legislature  in  reference  to  such  pleas,  and  directing  that 
when  such  a  plea  is  sustained  the  case  shall  not  be  dismissed,  but  shall 
be  transferred  to  the  proper  county.  After  filing  the  pleas  of  privi- 
lege referred  to,  and  without  waiving  the  same,  the  defendants  an- 
swered to  the  merits,  but  nowhere  in  any  plea  did  they  charge  that  the 
alleged  assignment  of  the  claim  from  the  defendant  Baker  to  the 
plaintiff  was  simulated,  fictitious  or  fraudulent  for  the  purpose  of  con- 
ferring jurisdiction  upon  the  County  Court  of  Coleman  County. 

Notwithstanding  the  failure  of  the  defendants  to  present  any  such 
issue  by  pleading,  the  court  heard  evidence  and  submitted  to  the  jury 
the  question  of  fraudulent  or  simulated  assignment  of  the  claim  by 
the  defendant  Baker  to  the  plaintiff,  and  the  jury  found  in  favor  of  the 
other  defendants  upon  that  question ;  and  thereupon  the  court  rendered 
judgment  sustaining  the  plea  of  privilege  and  changing  the  venue. 
The  pleas  of  privilege  did  not  present  any  such  issue  as  that  referred 
to,  and  as  it  was  not  presented  by  any  other  plea  the  trial  court  erred 
in  submitting  it  to  the  jury. 

We  also  sustain  appellant's  contention  urged  in  criticism  of  the 
court's  charge,  to  the  effect  that  the  question  of  consideration  for  the 
assignment  of  the  claim  is  not,  as  matter  of  law,  of  controlling  effect. 
If  there  was  an  actual  bona  fide  assignment  of  the  claim,  then  the 
plaintiff  acquired  title,  even  though  he  may  have  paid  no  consideration. 
The  failure  to  pay  a  consideration  might  constitute  an  important  cir- 
cumstance bearing  upon  the  good  faith  of  the  transaction,  but  it  would 
not  necessarily,  and  as  a  matter  of  law,  have  controlling  effect. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Lasker  Real  Estate  Association  v.  J.  P.  Word. 

Decided  December  22,  1909. 

Appeal — Failure  to  File  Brief — Excusing  Delay. 

Pressure  of  business  and  sickness  of  counsel  held  not  to  excuse  the  failure  of 
appellant  to  file  briefs  within  the  time  required.  He  might  have  procured 
additional  counsel. 
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Appeal  from  the  County  Court  of  Lampasas  County.  Tried  below 
before  Hon.  M.  M.  White. 

A.  McFarland  and  Allen,  Hart  &  Patterson,  for  appellant. 

H.  F.  Lewis  and  Gregory,  Batts  &  Brooks,  for  appellee. 

KEY,  Associate  Justice. — The  transcript  in  this  case  was  filed  in 
this  court  February  19,  1909.  The  case  was  set  down  for  submission 
for  December  8,  1909.  November  30,  1909,  appellee  filed  a  motion  to 
dismiss  the  appeal,  because  appellant  had  failed  to  file  any  brief  in  the 
case.  On  December  6,  1909,  appellant  filed  a  motion  asking  to  have 
the  submission  of  the  case  postponed,  in  order  to  enable  it  to  prepare 
and  file  a  brief.  The  excuse  for  not  having  filed  a  brief  consists  of  a 
verified  statement  to  the  effect  that  the  clerk  of  the  lower  court  did 
not  prepare  and  deliver  to  appellant  the  transcript  until  the  last  day 
allowed  by  law  for  so  doing;  that  thereafter  appellant's  attorney  was 
called  away  from  home  on  business,  and  when  he  returned  was  busily 
engaged  in  other  cases  in  both  the  District  and  County  Courts,  and 
for  that  reason  did  not  have  time  to  prepare  a  brief  in  this  case  until 
after  the  time  allowed  bv  the  rules  of  the  court,  and  that  thereafter 
the  attorney  became  very  ill  and  has  continued  to  be  unable,  on  account 
of  illness,  to  prepare  a  brief  in  this  case.  The  illness  of  the  attorney 
is  also  shown  by  a  sworn  statement  of  his  attending  physician. 

We  are  of  opinion  that  appellant  has  failed  to  show  sufficient  excuse 
for  not  having  the  case  ready  for  submission  at  the  time  set  therefor. 
Tf  it  be  conceded  that  sufficient  excuse  is  shown  for  the  failure  of  the 
attorney  who  tried  the  case  in  the  court  below  to  prepare  and  file  a 
brief  in  this  court,  appellant  has  offered  no  excuse  for  not  securing 
the  services  of  some  other  attorney  to  prepare  the  brief.  The  case  is 
not  one  of  much  magnitude;  the  record  is  not  voluminous  and  con- 
tains but  seven  assignments  of  error.  We  perceive  no  reason  why  ap- 
pellant could  not  have  employed  some  other  attorney  and  had  the  case 
properly  briefed  after  it  received  notice  that  it  was  set  down  for  sub- 
mission, and  had  its  brief  on  file  before  the  case  was  called. 

The  motion  to  postpone  is  accompanied  by  a  suggestion  of  funda- 
mental error.  We  have  examined  the  record,  and  have  failed  to  find 
any  such  error.    The  motion  to  dismiss  the  appeal  is  sustained. 

Appeal  dismissed. 


J.  A.  Muse  v.  Alfred  Abeel. 

Decided  December  22,  1909. 

1. — Master  and  Servant — Assumed  Risk — Known  Defects. 

Though  the  servant  knows  the  defect  in  machinery  which  he  was  operating 
whereby  he  was  injured,  he, will  not  be  precluded  from  recovery  if  ignorant  of 
the  danger  arising  from  such  defect. 

ft. — Same — Knowledge  of  Danger — Question  of  Fact. 

Evidence  in  case  of  an  employe  in  an  ice  factory  injured  by  the  fall  of  a 
block  of  ice  through  the  breaking  of  the  chain  suspending  it  from  the  crane  by 
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which  he  was  moving  it,  considered  and  held  to  present  a  question  of  fact  as 
to  his  knowledge  of  the  danger.  It  was  error  in  such  case,  to  instruct  the 
jury  that  he  assumed  the  risk  if  he  had  knowledge  of  the  defects. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Eason  £  Dilworth,  for  appellant. — If  the  employe  has  knowledge  of 
the  defect,  but  was  ignorant  of  the  danger  incident  to  it,  he  is  not 
precluded  from  recovering.  Galveston,  H.  &  S.  A.  Ry.  v.  .Smith,  24 
Texas  Civ.  App.,  127;  Galveston,  H.  &  S.  A.  Ry.  v.  Hughes,  22  Texas 
Civ.  App.,  134;  Galveston,  IT.  &  S.  A.  Ry.  v.  Lempe,  59  Texas,  20; 
Hynson  v.  St.  Louis  S.  W.  Ry.,  107  S.  W.,  626 ;  Missouri,  K.  &  T.  Ry. 
v.  Crum,  35  Texas  Civ.  App.,  609;  Missouri,  K.  &  T.  Rv.  v.  Hannig, 
91  Texas,  350;  Gulf,  W.  T.  &  P.  Rv.  v.  Smith,  37  Texas  Civ.  App., 
188;  International  &  G.  N.  Ry.  v.  Elkins,  54  S.  W.,  933;  Bonner  & 
Eddy,  Receivers,  v.  Moore,  3  Texas  Civ.  App.,  423;  Missouri,  K.  &  T. 
Rv.  v.  Dumas,  93  S.  W.,  493;  Missouri,  K.  &  T.  Rv.  v.  Adams,  42 
Texas  Civ.  App.,  274;  St.  Louis  &  S.  F.  Ry.  v.  McClain,  80  Texas,  93; 
Cyc,  26th  vol.,  p.  1196  et  seq. 

An  instrument  containing  obvious  physical  imperfections  is  not  neces- 
sarily insufficient  to  perform  the  work  at  hand.  Dillingham,  Receiver, 
v.  Harden,  6  Texas  Civ.  App.,  476;  International  &  G.  N.  Ry.  v.  Bell, 
75  Texas,  52;  Houston  &  T.  C.  Ry.  v.  McNamara,  59  Texas,  257; 
Texas  &  P.  Ry.  v.  Scott,  64  Texas,  552 ;  International  &  G.  N.  Ry.  v. 
Keman,  78  Texas,  297;  Texas  M.  Ry.  v.  Whitmore,  58  Texas,  288; 
Missouri  Pac.  Ry.  v.  Lyde,  57  Texas,  509;  Houston  &  T.  C.  Ry.  v. 
Myers,  55  Texas,  116. 

Sleeper,  Boynton  &  Kendall,  for  appellee. — The  risk  was  assumed, 
knowledge  of  the  danger  necessarily  following  from  knowledge  of  the 
defects  under  the  circumstahces.  Trinity  &  B.  V.  Ry.  Co.  v.  Perdue, 
45  Texas  Civ.  App.,  659;  Texas  &  P.  Ry.  Co.  v.  French,  86  Texas,  96; 
Bonnett  v.  Galveston,  H.  &  S.  A.  Ry.,  89  Texas,  76;  Houston  &  T.  C. 
Ry.  Co.  v.  Martin,  21  Texas  Civ.  App.,  207;  Texas  &  P.  Ry.  Co.  v. 
Bradford,  66  Texas,  734;  Rogers  v.  Galveston  City  Ry.  Co.,  76  Texas, 
502;  Klutts  v.  Gibson  Bros.,  37  Texas  Civ.  App.,  216;  Houston  &  T. 
C.  Rv.  Co.  v.  Conrad,  62  Texas,  627 ;  International  &  G.  N.  Ry.  Co.  v. 
McCarthy,  64  Texas,  634 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Wood,  35  S. 
W.,  880 ;  Missouri  Pac.  Ry.  Co.  v.  Somers,  78  Texas,  439 ;  Ely  v.  San 
Antonio  &  A.  P.  Ry.  Co.,  15  Texas  Civ.  App.,  511;  Gulf,  C.  &  S.  F. 
Rv.  Co.  v.  Larkin,  98  Texas,  225;  Christv  v.  Southwest  M.  Rv.  Co. 
(Mo.),  110  S.  W.,  694;  Houston  &  T.  C.  Ry.  Co.  v.  Scott,  62  S.  W., 
1077 ;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Smith,  37  Texas  Civ.  App.,  188. 

RICE,  Associate  Justice. — Appellant,  while  working  for  appellee 
in  his  ice  factory  removing  ice  from  the  tank  where  it  was  frozen  to 
the  storage-room,  was  injured  by  reason  of  one  of  the  cans  of  ice  fall- 
ing from  the  crane  then  operated  by  him  onto  his  foot.  The  negli- 
gence alleged  consisted  in  the  furnishing  for  use  by  appellant  of  an 
insufficient  chain  and  crane  for  the  performance  of  this  work. 
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The  defense  relied  upon  was  contributory  negligence  and  Assumed 
risk.  After  the  evidence  was  all  in  the  court  instructed  a  verdict  for 
appellee  on  the  ground  that  appellant  had  assumed  the  risk,  and  judg- 
ment was  rendered  in  accordance  therewith. 

Appellant  insists  that  the  court  erred  in  charging  the  jury  that  the 
plaintiff,  when  he  accepted  employment  from  the  defendant  and  un- 
dertook the  work  in  which  he  was  engaged  while  injured,  assumed  the 
Tisk  of  injury  because  of  any  defects  in  the  machinery  used  by  him  in 
performing  his  duties,  which  were  known  to  him  or  which  he  must 
necessarily  have  known  of  in  the  discharge  of  his  duties;  insisting  by 
his  proposition  thereunder  that  knowledge  of  the  defect  does  not  neces- 
sarily carry  with  it  a  knowledge  of  danger,  and  that,  therefore,  if  the 
appellee  has  knowledge  of  the  defect  or  is  charged  with  knowledge  of 
it  because  the  same  is  obvious,  but  is  ignorant  of  the  danger  incident 
to  and  attending  the  defect,  he  is  not  precluded  from  recovering  dam- 
ages incurred  by  reason  of  such  defect. 

The  evidence  discloses  that  appellant's  duty  under  his  employment 
was  to  remove,  by  means  of  a  crane  and  a  chain  attached  thereto,  the 
ice  from  the  tank  where  it  was  frozen  to  the  storage-room.  It  clearly 
appears  that  the  chain  so  used  was  an  old,  rusty  and  defective  one,  and 
that  it  had  broken  on  several  occasions  prior  to  the  accident  while  ice 
was  being  removed  from  the  tank  to  the  dump ;  that  it  had  frequently 
been  mended  by  appellant  and  others  by  the  use  of  hay-baling  wire 
under  the  direction  of  appellee.  It  was  also  shown  that  there  was 
some  defect  in  the  construction  of  m  the  crane  by  reason  of  which  it 
would  suddenly  stop  when  being  operated.  These  defects  were  known 
to  both  appellee  and  appellant;  but  there  is  evidence  going  to  show 
that,  while  appellant  knew  of  these  defects,  he  did  not  know  of  and  ap- 
preciate the  fact  that  it  was  dangerous  to  use  the  appliances  in  such 
condition.  The  evidence  further  showed  that  these  cans  of  ice  weighed 
300  pounds,  and  that  the  device  used  in  hoisting  them  from  the  tank 
to  the  dump  would  sustain  at  least  3,000  pounds;  that  by  far  the 
greatest  strain  upon  the  chain  and  appliances  so  used  was  at  the  very 
time  the  ice  was  being  lifted  out  of  the  tank,  but  after  clearing  the 
same,  then  the  pressure  was  only  that  of  the  can  itself,  to  wit,  300 
pounds;  and  appellant  testified  that  he  thought  that  the  chain,  being 
sufficiently  strong  to  raise  the  ice  from  the  tank,  that  it  would  certainly 
eustain  the  weight  of  the  cans  after  that  lime.  The  injury  was  occa- 
sioned by  the  breaking  of  the  chain  and  the  falling  of  the  ice  there- 
from after  the  ice  can  had  been  lifted  from  the  tank  and  while  appel- 
lant was  pushing  the  same  towards  the  dump  from  which  it  was  to 
be  transported  into  the  vault. 

It  is  true  that  there  was  testimony  going  to  show  his  knowledge  of 
the  danger  in  this  respect,  both  from  circumstances  and  from  the  di- 
rect statement  of  the  witness,  who  testified  that  he  had  knowledge  of 
the  danger  in  operating  the  appliance  so  furnished  him  in  the  condi- 
tion that  it  then  was.  His  own  testimony,  however,  negatived  his  knowl- 
edge of  danger  from  its  use  in  such  condition.  But  this,  in  our  opin- 
ion, raised  an  issue  on  an  important  question,  which  it  was  the  duty 
of  the  court  to  submit  for  the  consideration  of  the  jury. 

We  think  the  law  is  well  settled  by  numerous  decisions  that,  not- 
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withstanding  a  party  may  know  of  defective  machinery  or  appliances 
then  being  operated  by  him,  but  if  he  did  not  know  of  the  danger  in 
their  use,  then,  and  in  that  event,  he  would  not  be  precluded  from  re- 
covery. It  is  said  in  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith,  24  Texas 
Civ.  App.,  130,  57  S.  W.,  1001,  that  "when  a  servant  enters  the  em- 
ployment of  the  master  he  has  the  right  to  rely  upon  the  assumption 
that  the  machinery,  tools  and  appliances  with  which  he  is  called  upon 
to  work  are  reasonably  safe,  and  that  the  business  is  conducted  in  a 
reasonably  safe  manner.  He  is  not  required  to  use  ordinary  care  to 
see  whether  this  has  been  done.  He  does  not  assume  the  risk  arising 
from  the  failure  of  the  master  to  do  his  duty  unless  he  knows  of  the 
failure  and  attendant  risks,  or,  in  the  ordinary  discharge  of  his  duty, 
must  necessarily  have  acquired  the  knowledge." 

Later,  in  the  same  case,  the  court  says:  "It  has  been  repeatedly 
held  that  a  knowledge  of  the  defect  does  not  necessarily  carry  with  it 
a  knowledge  of  danger,  and  that,  therefore,  if  the  employe  had  knowl- 
edge of  the  defect  or  was  charged  with  the  knowledge  of  it  because  ob- 
vious, but  was  ignorant  of  the  danger  incident  to  and  attending  the 
defect,  he  is  not  precluded  from  recovering  damages  incurred  by  reason 
of  such  defect." 

This  proposition  of  law  is  well  supported  by  the  authorities  cited  in 
the  opinion,  as  well  as  the  following:  Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Smith,  24  Texas  Civ.  App.,  127,  57  S.  W.,  999 ;  Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Hughes,  22  Texas  Civ.  App.,  134,  54  S.  W.,  264;  Gal- 
veston, H.  &  S.  A.  Rv.  Co.  v.  Lempe,  59  Texas,  20;  Hynson  v.  St. 
Louis  S.  W.  Ry.  Co.,  107  S.  W.,  626 ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Crumm,  35  Texas  Civ.  App.,  609,  81  S.  W.,  73;  Missouri,  K.  &  T. 
Rv.  Co.  v.  Hannig,  91  Texas,  350;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Adams,  114  S.  W.,  454;  Cyc,  vol.  26,  p.  1196  et  seq. 

We  are  inclined  to  believe  that  the  evidence  raised  an  issue  as  to 
whether  or  not  appellant  knew  of  and  appreciated  the  danger  incident 
to  the  operation  of  the  appliance  under  the  circumstances  existing  at 
the  very  time  and  place  where  the  accident  occurred;  and,  without  inti- 
mating any  opinon  as  to  the  probative  force  thereof,  we  think  it  was 
at  least  sufficient  to  require  the  court  to  submit  the  issue  thus  raised, 
by  appropriate  instruction,  for  the  consideration  of  the  jury;  and,  fail- 
ing so  to  do,  there  was  error,  because  to  authorize  the  court  to  take  the 
question  from  the  jury  the  evidence  must  be  of  such  a  character  that 
there  is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to  be 
drawn  therefrom.  (See  Lee  v.  International  &  G.  N".  Ry.  Co.,  89 
Texas,  588;  Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  90  Texas,  88; 
Bonn  v.  Railway,  82  S.  W.,  809.) 

In  the  last  case  cited  it  is  held,  as  shown  by  the  syllabus,  that  "in 
an  action  for  injuries  to  a  servant  by  the  negligence  of  hk  master  the 
court  oan  direct  a  verdict  only  where  the  facts  are  such,  as  a  matter 
of  law,  no  recovery  can  be  had  under  any  view  that  could  be  properly 
taken  of  the  evidence." 

For  the  reasons  indicated,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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William  Roberts  v.  Galveston,  Harrisburg  &  San  Antonio  Bail- 
way  Company. 

Decided  December  22,  1900. 

1. — Appellate  Conrti — Amount  of  Verdict — Revision. 

Passion,  prejudice  or  misconduct  must  appear  to  have  influenced  the  amount 
of  a  verdict  before  a  Court  of  Civil  Appeals  will  exercise  its  power  of  reversing 
a  judgment  upon  the  ground  that  the  amount  of  the  verdict  is  either  too  small  or 
too  large.    The  same  rule  applies  in  both  cases. 

2. — Negligence — Aggravating  an  Ailment — Measure  of  Damage. 

_  » 

When  a  plaintiff  was  already  sick  or  nervous  or  feeble  when  injured  by  the 
negligent  act  of  another,  the  party  causing  the  injury  would  be  liable  only  for 
the  increased  sickness  or  nervousness  or  feebleness. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  A.  W.  Seeligson. 

Nat  B.  Jones,  H.  C.  Carter,  Perry  J.  Lewis,  for  appellant. — The 
charge  is  erroneous  and  gives  the  jury  an  erroneous  rule  for  deter- 
mining plaintiff's  damages,  in  that  it  instructed  the  jury  that  they 
could  consider  only  such  damages  as  resulted  alone  and  solely  from 
defendant's  negligence,  and  further  instructed  them  that  they  must 
eliminate  from  their  consideration  all  considerations  of  damage  or  in- 
jury, save  and  except  just  such  damage  or  injury  as  was  caused  solely 
by  defendant's  negligence.  The  law  is  that  negligence  need  not  be 
the  sole  cause  of  the  resulting  injuries,  but  it  is  sufficient  if  it  is  a 
concurring  cause  and  actively  aids  in  producing  the  result  as  an  effi- 
cient cause.  Driess  v.  Frederich,  73  Texas,  460;  Nix  v.  San  Antonio 
Traction  Co.,  94  S.  W.,  335;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Redeker,  45 
Texas  Civ.  App.,  312;  Bray  et  ux.  v.  Latham,  81  6a.,  640,  8  S.  E.,  64; 
Lapleine  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.,  4  So.,  875 ;  1  Thompson 
on  Neg.,  sec.  150;  Watson  on  Personal  Injury,  sec.  195;  Hopkins  on 
Personal  Injury,  sec.  670. 

Not  necessary  that  defendant's  negligence  be  the  sole  cause:  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Sweeney,  6  Texas  Civ.  App.,  173;  sec- 
ond appeal,  14  Texas  Civ.  App.,  216;  Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Lynch,  22  Texas  Civ.  App.,  336;  City  of  San  Antonio  v.  Porter,  24 
Texas  Civ.  App.,  444;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Josey,  95  S.  W., 
688. 

Baker,  Botts,  Barker  &  Garwood,  D.  C.  Bolinger  and  W.  F.  Ezell, 
for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages,  arising  from 
personal  injuries,  instituted  by  appellant.  He  alleged  that  he  had  been 
damaged,  through  the  negligence  of  appellee,  in  the  sum  of  $39,000. 
The  jury  gave  him  a  verdict  for  $2,000,  and  from  a  judgment  for  that 
sum  he  has  perfected  this  appeal. 

There  are  some  novel  features  in  this  case,  as  the  appellant,  who 
recovered  the  judgment,  is  complaining  of  gross  inadequacy  of  the 
Vol  LVIII  Civil— 21, 
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verdict  to  compensate  him  for  the  damages  arising  from  his  injuries, 
and  the  appellee  contends  that  he  received  all  that  he  is  entitled  to,  and 
that  the  judgment  should  be  affirmed. 

We  find  that  while  the  evidence  of  appellant  might  have  justified  a 
larger  verdict,  there  was  evidence  offered  by  appellee  which  tended  to 
show  that  appellant  was  not  injured  to  any  great  extent,  and  that  he 
recovered  full  compensation  by  the  verdict  of  the  jury.  There  was  evi- 
dence tending  to  show  that  there  were  no  external  bruises  except  on 
the  thumb;  that  no  bones  were  broken;  that  appellant  had  been  injured 
in  other  wrecks  than  the  one  in  which  he  received  his  last  injuries; 
that  before  that  "wreck  his  general  condition  was  very  poor,  and  that 
he  was  suffering  from  premature  old  age,  and  was  so  nervous  that  in 
drinking  coffee  he  would  spill  it  and  would  involuntarily  rattle  his 
knife  and  fork  against  his  plate.  One  physician  testified  that  appellant 
was  possibly  seventy-five  years  old,  and  that  he  advised  appellee  several 
years  ago  that  he  was  too  old  to  be  employed  as  a  conductor.  Nerv- 
ousness was  one  of  the  chief  evidences  of  appellant's  injuries,  and  the 
jury  was  justified  in  finding  that  it  arose  more  from  old  age  or 
former  injuries  than  from  those  for  which  he  sought  to  recover  dam- 
ages. 

In  the  case  of  San  Antonio  v.  Talerico,  78  S.  W.,  28,  decided  by 
this  court,  which  is  often  invoked  by  appellees  when  judgments  are 
claimed  to  be  excessive  by  appellants,  it  was  in  effect  held  that  the 
powers  of  this  court,  in  connection  with  verdicts  deemed  to  be  too 
small,  were  the  same  as  those  in  connection  with  verdicts  deemed  to  be 
too  large.  Passion,  prejudice  or  misconduct  must  appear  to  have  in- 
fluenced the  size  of  the  verdict  before  this  court  will  exercise  its  power 
of  reversing  a  judgment  on  that  ground.  As  said  by  Chief  Justice 
James  in  the  case  cited:  "We  sustain  verdicts  for  large  sums  in  this 
class  of  cases  because  juries  may  believe,  in  the  case  before  them,  the 
person  would  have  lived  to  old  age.  But  a  jury  may  take  a  different 
view,  and  may  resolve  the  question  otherwise,  and  when  they  do  it  is 
not  for  us  to  revise  them  in  a  matter  so  clearly  in  their  province.  We 
can  not  say  that  this  verdict  is  grossly  or  unreasonably  small,  which 
are  the  only  grounds  upon  which  we  would  be  warranted  to  interfere, 
and  we  are  not  willing  to  send  the  case  back  with  such  a  declaration." 

In  this  case  appellant  was  entitled  to  no  damages  but  those  arising 
from  the  injuries  inflicted  on  him  through  the  negligence  of  appellee, 
and  the  court  did  not  err  in  charging  the  jury  that  appellant  "would 
not  be  entitled  to  recover  for  any  injury  or  damage  except  such  injury 
or  damage  which  resulted  alone  and  solely  from  the  negligence  of  the 
defendant  company."  The  charge  authorized  the  jury  to  find  for  all 
damages  arising  from  the  negligence  of  appellee,  and  the  law  does  not 
authorize  a  recovery  for  more  than  that.  The  authorities  cited  by  ap- 
pellant refer  to  causes  that  actively  concur  with  the  negligent  act  in 
producing  injuries  or  death,  but  no  authority  can  be  found  that  holds 
that,  if  a*man  is  nervous  and  his  nervousness  is  merely  increased,  the 
negligent  party  should  be  held  liable  for  the  entire  nervousness.  Justice 
would  demand,  and  the  law  responds  to  it,  that  the  negligent  party 
should  be  held  liable  for  the  damages  resulting  from  his  acts,  and  not 
for  injuries  resulting  from  prior  causes.    If  there  had  been  a  chain  of 
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causes  leading  to  the  result,  with  which  that  of  appellee  actively  con- 
curred, appellant  might  have  cause  to  complain  of  the  charge.  But 
there  was  only  one  act  of  negligence,  and  that  the  act  of  appellee,  and 
the  only  question  was  how  much  that  negligent  act  injured  appellant, 
and  to  ascertain  the  amount  it  became  necessary  to  inquire  into  the 
physical  condition  of  appellant  at  the  time  of  the  accident.  If  he  was 
sick  or  nervous  or  in  an  enfeebled  condition  at  the  time,  neither  of 
such  conditions  could  be  used  as  concurring  causes  to  produce  the  re- 
sult of  the  accident  and  augment  the  damages,  but  the  increased  sick- 
ness or  nervousness  or  feebleness  resulting  from  the  negligence  would 
be  the  proper  measure  of  damages.  The  authorities  fully  sustain  the 
charge.  (Gulf,  C.  &  S.  l\  By.  v.  McMannewitz,  TO  Texas,  73;  Texas 
Trunk  By.  v.  Johnson,  75  Texas,  158;  St.  Louis  S.  W.  By.  v.  Johnson, 
100  Texas,  237.)  It  may  be  that  the  charge  was  not  as  ample  as  it 
might  have  been,  but  if  that  be  true  appellant  should  have  put  forth 
efforts  to  correct  it  in  that  respect. 

Appellant,  who  seemed  to  know  very  little  about  his  age,  admitted 
that  he  was  married  in  1870,  and  that  he  was  at  least  twenty-two  years 
old  at  that  time,  and  all  the  testimony  was  to  the  effect  that  he  was  not 
young,  and  much  of  it  that  he  was  quite  old,  and  the  court  could  well 
assume  that  he  was  an  old  man.  The  uncontroverted  evidence  also 
showed  that  appellant  was  quite  nervous  before  he  was  injured.  Ap- 
pellant testified:  "With  reference  to  whether  I  had  that  tremulous 
condition  before  I  was  injured,  I  will  say  that  I  have  been  some  nerv- 
ous a  long  time,  but  it  is  worse  since  the  injury ."  On  November  22, 
1906,  about  one  year  before  appellant  was  injured,  he  applied  for  his 
certificate  of  exemption  from  poll  tax  and  swore  that  he  was  then  sixty- 
two  years  old.  We  do  not  think  the  charge  could  have  misled  a  jury 
of  average  intelligence.  It  was  fully  justified  by  the  facts.  The  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Bailway  Company  op  Texas  v.  Lidie 

Keith,  Adm'x. 

Decided  December  23,  1909. 

1. — Master  and  Servant — Railway — Brakes — Inspection  and  The. 

When,  with  the  knowledge  and  acquiescence  of  the  railway,  switchmen  in 
their  work  were  accustomed  to  cling  by  the  ladder  to  the  side  of  moving  cars, 
supported  by  placing  a  foot  upon  the  end  of  the  brake  beam,  the  company  owed 
to  such  employes  the  duty  to  use  ordinary  care  to  inspect  and  keep  in  order  the 
machinery  of  its  brakes  with  reference  to  their  safety  for  such  use. 

2. — Same — Negligence — f  ase  Stated. 

In  case  of  a  switchman  who,  while  clinging  to  the  side  of  a  moving  car, 
supported  by  placing  his  foot  on  the  end  of  the  brake  beam,  this  being  customary 
and  known  to  be  in  the  performance  of  such  work,  was  thrown  under  the  wheels 
of  the  car  by  the  brake  beam,  owing  to  bad  adjustment  or  defect  in  the  brake, 
slipping  sideways  so  as  to  throw  the  brake  shoe  inside  the  flange  of  the  wheel,  the 
evidence  is  considered  and  held  to  show  negligence  on  the  part  of  the  railway 
company,  in  the  inspection  and  repair  of  its  braking  machinery,  supporting  a 
recovery  for  such  injury. 
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3.— Death — Survival  of  Action — Pleading. 

An  administrator  prosecuting  an  action  for  personal  injuries  to  decedent 
which,  commenced  in  his  lifetime,  survived  by  statute,  could  adopt  the  allegations 
of  negligence  and  grounds  for  recovery  contained  in  the  original  petition  of 
decedent  without  repleading  the  same  facts. 

4. — Survival  of  Action  for  Personal  Injury — Cause  of  Death — Charge. 

In  case  of  an  action  for  personal  injuries  prosecuted  by  plaintiff's  adminis- 
tratrix after  his  death  before  judgment,  the  charge  is  considered  and  held 
sufficient,  in  its  direction  that  there  could  be  no  recovery  if  his  death  resulted 
from  the  injury  complained  of,  to  justify  the  refusal  of  requested  charges  by 
defendant  on  this   point. 

5. — Negligence — Evidence— Defective  Brakes. 

Evidence  considered  and  held  sufficient  to  warrant  an  inference  of  defects 
in  the  brakes  on  a  car  and  appliances  connected  therewith  discoverable  on 
due  inspection,  and  supporting  the  charge  submitting  the  issue  of  negligence  with 
respect  to  such  machinery. 

0. — Charge — Proximate  Cause. 

A  charge  submitting  the  act  of  deceased  in  attempting  unnecessarily  to 
uncouple  cars  while  in  motion  as  precluding  a  recovery,  held  properly  refused 
because  ignoring  the  question  whether  such  attempt,  or  the  defective  brake 
machinery  on  the  car,  was  the  proximate  cause  of  his  injury. 

7. — Damages. 

A  recovery  of  $5,000  for  loss  of  a  foot  by  a  switchman  sustained  as  not 
excessive. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  R.  W.  Simpson. 

E.  B.  Perkins,  Daniel  Upthegrove  and  Marsh  &  Mcllwaine,  for  ap- 
pellant.— The  evidence  was  insufficient  to  show  negligence.  Railway 
v.  Thompson,  11  Texas  Civ.  App.,  658;  St.  Louis  S.  W.  Rv.  v.  Fen- 
law,  36  S.  W.,  295;  Looney  v.  Railway,  200  TJ.  S.,  480;*Patton  v. 
Railway,  179  TJ.  S.,  658;  Asbach  v.  Railway,  37  N.  W.,  182;  Accident 
Ins.  Co.  v.  Gerish,  —  Am.  St.  Rep.,  486 ;  Case  v.  Railway  Co.,  21  N. 
W.,  30. 

Pleading  of  administratrix  showed  no  cause  of  action.  Dean  v. 
Lyons,  47  Texas,  18;  Maddox  v.  Summerlin,  92  Texas,  483;  Harris  v. 
Petty,  66  Texas,  514 ;  Wilson  v.  Johnson,  94  Texas,  276. 

Plaintiff  could  not  recover  if  -the  death  resulted  from  the  injury. 
Missouri,  K.  &  T.  Rv.  Co.  v.  Smith,  101  S.  W.,  453;  St.  Louis  S.  W. 
Rv.  Co.  v.  Hall,  92  S.  W.,  1079 ;  Railway  Co.  v.  McGlamory,  89  Texas, 
635;  Railway  v.  Rogers,  91  Texas,  58. 

?fo  evidence  that  the  brake  was  worn  or  the  brake-beam  loose.  Rail- 
way v.  Sage,  90  Texas,  439 ;  Railway  v.  French,  89  Texas,  96. 

Right  to  have  defenses  affirmatively  submitted.  Railway  v.  Hall,  98 
Texas,  488;  Railwav  v.  Parrot,  91  S.  W.,  601;  Railway  v.  McClerran, 

91  S.  W.,  653;  St."  Louis  S.  W.  Rv.  v.  Hall.  92  S.  W.,  1079;  Dallas 
Consol.  Elec.  St.  Rv.  v.  Lasch,  99  S.  W.,  729;  Railway  v.  Casseday, 

92  Texas,  525;  Galveston,  H.  &  8.  A.  Rv.  v.  Worth,  107  S.  W.,  958; 
El  Paso  &  S.  W.  Ry.  v.  Foth,  101  Texas,  133;  Lyon  v.  Bedgood,  117 
S.  W.,  897. 
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Johnson  &  Edwards,  for  appellee. — The  evidence  of  actionable  negli- 
gence was  sufficient.  Railway  Co.  v.  Johnson,  83  Texas,  630;  Railway 
Co.  v.  White,  76  Texas,  103;  Railway  Co.  v.  Templeton,  87  Texas,  42; 
Railway  Co.  v.  Kernan,  78  Texas,  294;  Texas  &  X.  0.  Ry.  Co.  v. 
Conway,  44  Texas  Civ.  App.,  68;  Railway  Co.  Vi  Milam,  58  S.  W., 
735,  737;  Southern  Tac.  Ry.  Co.  v.  Winton,  27  Texas  Civ.  App.,  503; 
Railway  Co.  v.  Parish,  93  S.  W.,  682,  683;  Missouri,  K.  &  T.  Ry.  Co. 
v.  Harris,  45  Texas  Civ.  App.,  542;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Lynch,  40  Texas  Civ.  App.,  543;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cham- 
bers, 17  Texas  Civ.  App.,  487;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Davis,  27  Texas  Civ.  App.,  279 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Lind- 
sev,  27  Texas  Civ.  App.,  316;  Choate  v.  Railway  Co.,  90  Texas,  82, 
SB;  Drake  v.  Railway  Co.,  99  Texas,  240,  244-247;  Railway  Co.  v. 
Levyson,  113  S.  W.,  569,  572;  El  Paso  Foundry  Co.  v.  DeGuerque,  46 
Texas  Civ.  App.,  8(y;  Johnson  v.  Texas  Cent.  Ry.  Co.,  42  Texas  Civ. 
App.,  605 ;  Anson  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  94  S.  W.,  94 ;  McCray 
v.  Railway  Co.,  89  Texas,  168;  Railway  Co.  v.  Wood,  63  S.  W.,  364. 

The  requested  charge  was  covered  by  the  instructions  given.  Roth 
v.  Travelers'  Prot.  Ass'n,  102  Texas,  241;  Railway  Co.  v.  Cluck,  99 
Texas,  130,  132;  Railway  Co.  v.  Parrott,  100  Texas,  9,  11-12:  Rail- 
way Co.  v.  Lasater,  115  S.  W.,  104-105;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Kelley,  33  Texas  Civ.  App.,  442 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Burke,  36 
Civ.,  222;  Galveston  Oil  Co.  v.  Malin,  60  Texas,  649,  650;  Railway 
Co.  v.  Kelly,  98  Texas,  135,  137. 

Repeatedly  submitting  an  issue  is  error,  because  giving  it  undue 
prominence.  Redmond  v.  Cotton  Mills,  104  S.  W.  Rep.,  187,  188; 
Railway  Co.  v.  Rutland,  101  S.  W.  Rep.,  532,  533;  Houston  L.  &  P. 
Co.  v.  Hooper,  46  Texas  Civ.  App.,  257;  San  Antonio  Foundry  Co.  v. 
Drish,  38  Texas  Civ.  App.,  214;  Adams  v.  Weaklev,  80  S.  W.  Rep., 
411. 

A  charge  which  singles  out  and  gives  prominence  to  part  of  the  evi- 
dence on  an  issue  should  be  refused.  Railway  Co.  v.  Carter,  95  Texas, 
472-3,  485,  486;  Mitchell  v.  Mitchell,  80  Texas,  112-3;  Lumsden  v. 
Chicago,  R.  I.  &  T.  Ry.  Co.,  28  Texas  Civ.  App.,  225;  Kershner  v. 
Lattimer,  64  S.  W.  Rep.,  237,  238;  White  v.  Railway  Co.,  46  S.  W., 
382,  385;  Lee  v.  Yandell,  69  Texas,  34,  37;  Railway  Co.  v.  McGlamorv, 
89  Texas,  639;  Dublin  Oil  Co.  v.  Jarrard,  91  Texas,  292-3.  The  re- 
ouested  charge  was  vague  and  confusing.  Railway  Co.  v.  Shieder,  88 
Texas,  153,  167;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mangham,  29  Texas  Civ. 
App.,  486 ;  Railway  Co.  v.  Cullers,  81  Texas,  394 ;  Magee  v.  Oklahoma, 
C.  &  T.  Ry.  Co.,  95  S.  W.,  1092. 

LEVY,  Associate  Justice. — S.  R.  Keith,  while  in  the  performance 
of  his  duties  as  a  brakeman,  received  a  personal  injury  through  the 
alleged  negligence  of  appellant,  and  brought  the  suit  for  damages.  lie 
died  while  the  suit  was  pending,  leaving  neither  wife,  child  nor  parents. 
ITis  sister,  Miss  Lidie  Keith,  having  been  appointed  temporary  admin- 
istratrix of  his  estate  with  express  authority  to  do  so,  seasonably  sug- 
gested his  death  and  made  herself  a  party  plaintiff,  claiming  that 
Keith's  death  did  not  result  from  his  injury. 

fy  the  petition  it  is  claimed  that  it  was  the  general  and  universal 
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practice,  known  to  appellant,  of  brakemen  in  its  service  to  make  use  of 
the  ends  of  brake-beams  in  catching  upon  and  riding  short  distances 
on  cars  that  were  being  switched,  and  they  properly  so  used  them  in 
performing  such  work;  that  it  became  necessary  for  Keith,  at  the  time 
of  his  injury,  to  catch  on  to  a  certain  car  then  being  set  out  of  his 
train  to  a  siding,  and  be  upon  it  while  it  was  being  backed  to  the  side- 
track in  order  to  operate  the  coupling  lever  and  to  uncouple  the  car 
and  set  the  brake,  and  in  the  performance  of  such  duties,  while  in  the 
exercise  of  proper  care,  first  catching  and  holding  with  his  hands  the 
handhold  or  ladder  on  the  side  of  the  car,  he  placed  his  foot,  as  was 
proper  and  usual,  on  the  end  of  the  brake-beam  of  the  car,  and  as  he 
placed  his  foot  and  weight  on  the  brake-beam  it  suddenly  gave  way 
and  moved,  causing  his  foot  to  slip  under  the  moving  wheels  of  the 
car  which  was  next,  crushing  it.  It  was  alleged  that  the  brake-beam 
and  its  appliances,  though  not  known  at  the  time  to  Keith,  were  worn, 
dilapidated,  loose  and  insecure,  and  defectively  and  insecurely  ar- 
ranged, adjusted  and  guarded,  and  had  an  excessive  motion,  or  slack. 

The  appellant  answered  by  general  denial,  plea  of  contributory  neg- 
ligence and  assumed  risk.  In  accordance  with  the  verdict  of  a  jury, 
judgment  was  entered  for  appellee. 

The  evidence  substantially  shows  that  on  the  morning  of  the  day 
that  the  injury  occurred  appellant's  freight  train,  of  which  Keith  was 
head  brakeman,  comprising  eight  or  nine  cars,  one  of  which  was  an 
I.  &  G.  N.  car,  which  had  been  made  up  at  Lufkin,  a  terminal  point, 
left  Lufkin  en  route  to  Tyler.  When  the  train  reached  Wells,  a  sta- 
tion about  sixteen  miles  north  of  Lufkin,  the  conductor  directed  that 
the  I.  &  6.  N.  car  be  shifted  from  its  then  position  in  the  train  near 
the  caboose  next  to  the  locomotive,  so  that  it  might  be  set  out  and  left 
at  Alto,  a  station  further  on,  without  delay,  and  in  executing  this 
order  Keith  was  injured.  Keith  cut  or  uncoupled  the  train  at  the 
rear  end  of  the  I.  &  G.  N.  car,  and  the  front  portion  was  moved  for- 
ward north  to  a  point  beyond  a  switch  which  led  to  a  siding,  it  being 
the  intention  to  put  the  I.  &  G.  N.  car  on  the  siding,  and  when  the 
other  cars  had  again  been  put  on  the  main  track  to  pick  up  the  I.  & 
G.  X.  car  with  the  locomotive,  push  it  down  on  the  main  track  and 
couple  it  to  the  other  cars.  After  the  string  of  cars  had  passed  north 
of  the  switch  Keith  disconnected  the  air-hose  at  the  front  end  of  the 
I.  &  G.  N".  car  and  set  the  switch  for  the  siding,  when,  upon  his  signal, 
the  engineer  pushed  the  train  upon  the  sidetrack  south,  the  I.  &  G.  N". 
car  leading;  Keith  ran  beside  that  car,  as  he  said,  leaped  and  caught 
with  his  hand  the  handhold  at  or  near  the  rear  end  of  it  as  it  was  then 
moving,  and  at  the  same  time  put  his  foot  and  weight  on  the  end  of 
the  brake-beam,  as  he  said,  his  purpose  being  to  uncouple  the  car  by 
operating  the  coupling  lever,  mount  it,  and  stop  it  by  means  of  the 
brake  when  it  had  gone  far  enough  to  clear  the  main  track.  When  his 
weight  was  placed  against  the  end  of  the  brake-beam  it,  as  he  said,  at 
once  gave  way  laterally  and  slipped  by  the  car  wheel,  causing  his  foot 
to  drop  across  the  rail  of  the  track,  when  the  wheel  of  the  next  car 
ran  over  and  crushed  it,  causing  amputation  to  be  necessary.  No 
other  witness  but  Keith  saw  the  way  that  he  was  injured.  The  other 
witnesses  testified  to  facts  that  make  a  conflict  in  -the  evidence  as  to 


r 


1909.]  St.  Louis  S-W.  Ry.  Co.  of  Texas  v.  Keith.  327 

whether  Keith  at  the  time  of  his  injury  was  riding  between  the  cars 
or  on  the  side  of  the  car.  On  this  conflict  we  are  bound  by  the  jury's 
finding,  and  assume  the  truth  thereof  as  testified  to  by  Keith.  It  was 
proved  that  brakemen  invariably  and  necessarily  rode  the  ends  of  the 
brake-beams  in  similar  circumstances,  and  that  Keith's  conduct  and 
manner  of  operating  the  cars  on  that  occasion  were  customary  among 
trainmen,  and  that  Keith  had  no  occasion  to  operate  the  car  or  ascer- 
tain the  condition  of  its  brake-beam  before  the  time  of  his  injury.  The 
amount  of  the  verdict  is  sustained  by  the  proof. 

After  stating  the  case. — fiy  the  first  and  second  assignments  it  is 
contended  that  there  is  no  sufficient  evidence  to  support  the  finding  of 
the  jury  that  the  braking  appliances  of  the  car  in  question  were  de- 
fective, or  that  if  defective  the  appellant,  by  ordinary  care,  could  have 
ascertained  the  condition  before  injury,  or  that  the  injuries  received 
by  Keith  were  the  result  of  any  negligence  on  the  part  of  the  appellant. 

It  being  established,  and  not  questioned,  thait  brakemen  in  the  service 
of  appellant,  when  switching,  commonly  and  necessarily  rode  the  cars 
by  catching  the  handles  and  standing  on  the  ends  of  the  brake-beams, 
and  this  with  the  knowledge  and  acquiescence  of  appellant,  and  that 
this  particular  car  in  question  was  to  be  switched  to  the  siding  at  Alto, 
then,  it  is  not  doubted,  the  legal  duty  existed  on  the  part  of  the  appel- 
lant to  use  ordinary  care  to  ascertain  whether  the  brake-beam  of  the 
car  in  question  was  in  reasonably  safe  condition  'to  be  used  by  Keith, 
and  failing  in  this  duty  would  be  negligence.  Missouri,  K.  &  T.  Ry. 
Co.  v.  Harris,  45  Texas  Civ.  App.,  542,  101  S.  W.,  506;  Texas  &  N". 
0.  Ry.  Co.  v.  Conway,  44  Texas  Civ.  App.,  68,  98  S.  W.,  1073 ;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Templeton,  87. Texas,  42,  26  S.  W., 
1066. 

Bearing  in  mind  the  rule  that  the  burden  was  upon  appellee  to  prove 
the  facts  entitling  her  to  recover,  is  there  substantive  proof  by  appellee 
of  negligence  of  appellant  in  its  duty  owing  Keith?  If  so,  and  we 
think  so,  the  appellee  was  entitled  to  have  the  jury  pass  on  the  •  ques- 
tion of  negligence  vet  non  of  appellant,  and  having  been  determined 
by  the  jury,  upon  a  consideration  of  all  the  facts,  adverse  to  appellant, 
their  finding,  as  is  their  function,  is  conclusive  in  the  case.  The 
salient  features  of  the  testimony,  and  the  effect  and  tendency  of  which, 
will  be  considered.  It  is  affirmatively  shown  that  the  particular  car  in 
question  was  a  box-car  equipped  with  a  brake-beam  and  rigging  as 
other  cars,  which  was  operated  in  the  same  mode  as  all  other  brakes. 
It  must  be  taken  as  a  fact  proved,  Keith  affirmatively  so  testifying, 
that  this  brake-beam,  when  he  placed  his  weight  on  the  end,  at  once 
gave  way  and  slipped  by  the  flange  of  the  car  wheel.  There  is  evidence 
that  the  weight  of  a  person,  as  in  this  case,  would  not  cause  the  brake 
to  slip  by  or  pass  the  flange  of  the  car  wheel,  unless  because  of  either 
the  want  of  a  guard-pin,  or  a  defective  or  worn  one,  or  because  of  im- 
proper slack,  or  loose  motion  from  the  brake-rigging;  and  that  either 
condition  existing  would  cause  the  injury.  Was  either  condition  as  to 
this  car  shown?  The  make-up  and  construction  of  brakes  and  their 
rigging  was  shown.  It  does  appear  that  the  brake  in  question  was  of 
the  usual  pattern  of  brakes.     It  was  shown  that  the  brake-shoe  in  a 


328  Texas  Civil  Appeals  Reports,  Vol.  58.      [December, 

properly  constructed  and  connected  up  brake-beam  fits  against  the  face 
of  the  car  wheel,  normally  having  the  distance,  or  play,  from  the  face 
of  the  wheel  of  from  one-fourth  to  one-half  an  inch.  The  flange  of 
the  car  wheel  extends  about  one  and  one-half  inches  deep.  To  keep 
the  brake-beam  in  position,  and  to  arrest  lateral  movement,  and  to 
prevent  its  slipping  past  the  flange  of  the  car  wheel,  guard-pins  are 
used.  To  prevent  the  beam,  having  a  guard-pin,  from  passing  to  the 
flange  of  the  wheel,  it  is  required  further  that  the  brake-rigging,  or 
rods,  be  level  and  properly  and  sufficiently  adjusted  or  connected  up. 
The  rods  operate  the  brake-beam.  The  guard-pins  are  iron  bolts  put 
on  through  the -brake-beams  and  secured  by  a  nut  on  the  bottom -side 
to  hold  them.  No  witness  says  or  denies  that  the  particular  brake- 
beam  was  constructed  with  a  guard-pin.  A  witness  for  appellee  testi- 
fied, and  it  is  not  denied,  that  "all  outside  brakes  have  guard-pins." 
It  was  affirmatively  shown  that  this  particular  brake  "was  an  outside 
brake."  It  was  shown  by  appellant,  by  witness,  "I  have  seen  some 
brakes  without  guard-pins."  The  two  statements  are  not  inconsistent, 
but  consistent  and  a  question  for  the  jury.  If  "all  outside  brakes" 
have  guard-pins,  it  appearing  that  the  instant  beam  was  of  the  usual 
pattern  of  brakes,  then  the  "some  brakes"  without  guard-pins  could  be 
inferred  to  apply  only  to  inside  brake-beams.  If  the  statement  be  true 
that  all  outside  brakes  have  guard-pins,  and  the  instant  brake  being  of 
usual  pattern  and  an  outside  brake,  the  jury  were  warranted  in  fining 
from  such  testimony  that  the  brake  in  question  was  constructed  with  a 
guard-pin.  There  is  testimony  tending  to  show,  and  sufficiently  sup- 
port the  finding  of  the  jury,  that  the  braking  appliances  of  this  par- 
ticular car  were  defective  at  the  time  of  the  injury.  There  was  evi- 
dence, as  to  guard-pins,  that  "When  they  are  put  on  there  is  no  way 
for  them  to  come  out,  unless  they  break  or  wear  out  They  can  be 
broken  by  a  wreck,  or  by  the  brake-beam  coming  down,  and  there  may 
be  other  reasons  for  it.  I  do  not  think  they  ever  work  loose  and  come 
out."  It  is  evident  from  the  record  that  there  was  no  wreck,  and  that 
the  brake-beam  did  not  come  down,  and  these  facts,  coupled  with  the 
affirmative  proof  of  careful  operation  of  the  train  and  braking  appli- 
ances, authorized  the  jury  to  find  that  the  guard-pin,  which  is  made 
to  appear  as  a  necessary  part  of  the  proper  construction  of  the  brake, 
milst  have  been  defective.  This  also  was  affirmative  evidence  sufficient 
at  least  to  negative  any  recent  or  sudden  happening  of  its  defective 
condition,  and  to  lead  reasonably  to  the  conclusion  that  it  was  defective 
and  open  to  observation  at  the  time  of  and  before  the  leaving  of  the 
train  from  Lufkin,  a  terminal  point,  one  hour  before,  and  at  which 
point  it  was  shown  appellant  had  a  regular  car  inspector  charged  with 
the  duty  of  inspecting  all  cars.  Besides,  it  is  shown  that  the  train 
was  made  up  at  Lufkin.  As  to  the  condition  of  the  brake-rigging  of 
the  car  at  the  time  of  the  injury  there  is  affirmative  evidence,  the 
weight  and  consideration  to  be  given  to  which  is  at  least  for  the  jury. 
The*  conductor  and  engineer  each  observed  the  brake-beam  in  a  very 
short  time  after  the  injury.  The  engineer  testified:  "I  noticed  if  the 
brake-shoe  was  connected  up  and  if  the  air  was  working.  I  saw  that  it 
was  connected  up.  There  seemed  to  be  a  little  slack  in  the  brake-shoe. 
I  could  not  say  that  there  was  more  than  usual,  but  there  was  enough 
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that  I  noticed  it."  The  conductor  testified :  **I  did  not  notice  whether 
the  brake-beam  had  guard-pins.  The  brake-beam  was  hanging  loose  on 
the  ball  of  the  wheel.  It  was  probably  an  inch  and  a  half  from  it;  I 
can  not  say  how  much/'  Considering  that  it  was  affirmatively  shown 
that  the  normal  play  of  a  brake-shoe  in  a  brake-beam  properly  con- 
nected up  would  be  from  one-fourth  to  one-half  inch,  and  the  flange 
of  the  car  wheel  was  one  and  one-half  inches  deep,  and  that  the  brake- 
beam  did  in  this  case  slip  by  the  car  wheel,  then,  if  it  be  true  that  the 
particular  brake-shoe  was  hanging  from  its  normal  position  "enough 
that  I  noticed  it,"  and  "probably  an  inch  and  a  half,"  there  was  evi- 
dence pointing  directly  to  the  chief  cause  of  the  injury  as  being  the 
fact  of  improper  slack  in  the  brake-rigging.  It  was  affirmatively  shown 
that  to  hang  that  distance  from  the  car  wheel  was  because  of  defective 
rigging*  As  circumstances  negativing  a  recent  occurrence  of  the  de- 
fective condition,  it  was  affirmatively  shown  that  there  was  a  careful 
operation  of  the  train  and  car  for  .the  distance  of  sixteen  miles  that  it 
had  come,  and  in  being  switched  to  the  siding.  By  these  facts,  the 
brake  appliances  if  out  of  order  being  easily  seen  by  inspection,  then  in 
the  absence  of  proof  of  an  inspection  by  appellant  the  jury  on  these 
facts  were  warranted  to  infer  negligence.  Such  facts  strongly  negatived 
a  sudden  happening.  If  it  could  be  said  that  from  the  circumstances 
offered  the  jury,  acting  as  reasonable  men,  would  be  persuaded  to 
render  a  verdict  on  the  issues  involved  for  appellee,  then  appellee 
would  be  entitled  to  have  such  evidence  go  to  the  jury  for  their  de- 
cision. It  is  laid  down  as  an  elementary  rule  by  Greenleaf  that  a 
party  having  the  burden  of  proving  an  issue  has  made  out  a  prima 
facie  case,  to  get  to  the  jury,  when  he  either  by  means  of  a  presump- 
tion or  by  a  general  mass  of  strong*  evidence  has  entitled  himself  to  a 
ruling  that  his  opponent  should  fail  if  he  does  nothing  more  in  the 
way  of  producing  evidence. 

The  evidence,  we  think,  fully  authorized  the  finding  of  the  jury  that 
the  brake-beam  and  its  appliances  were  in  a  defective  and  dangerous 
condition  at  the  time  of  the  injury,  and  that  such  condition  was  dis- 
coverable by  appellant  by  reasonable  inspection,  which  does  not  appear 
to  have  been  made,  and  that  appellant's  negligence  proximately  caused 
the  injurv.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Lindsay,  27  Texas  Civ. 
App.,  316,  65  S.  W.,  668;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wood,  63  S.  W., 
164;  Missouri,  K.  &  T.  Ry.  Co.  v.  Lynch,  40  Texas  Civ.  App.,  543,  90 
S.  W.,  513;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  83  Texas,  628,  19  S. 
W.,  151;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chambers,  17  Texas  Civ.  App., 
487,  43  S.  W.,  1091 ;  Southern  Pac.  Ry.  Co.  v.  Winton.  27  Texas  Civ. 
App.,  503,  66  S.  W.,  477;  El  Paso  Found.  &  Mach.  Co.  v.  De  Gue- 
rcque,  46  Texas  Civ.  App.,  86,  101  S.  W.,  814. 

Appellee  in  her  written  appearance  suggesting  the  death  of  Keith, 
and  her  authority  to  prosecute  the  pending  suit,  specially  alleges  that 
she  "does  hereby  adopt  and  reaffirm  and  make  her  own  in  all  respects 
the  allegations  contained  in  plaintiff's  first  amended  original  petition 
which  was  filed  in  this  court  m  this  case  on  September  8,  1908,  by  the 
said  S.  R.  Keith,  as  plaintiff  in  this  cause,  in  his  lifetime."  Appellee's 
appearance  being  as  a  legal  representative  to  continue  the  suit,  and  a 
form  of  law  for  the  substitution  of  a  plaintiff,  her  declaration  in  writ- 
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ing,  as  she  made,  expressly  adopting,  reaffirming  and  making  her  own 
in  all  respects  the  allegations  in  the  petition  then  already  filed,  would, 
we  think,  retain  and  constitute  in  legal  force  and  effect  the  pleading 
referred  to  a  part  of  her  pleading  in  the  case.  We  would  not  be  war- 
ranted, therefore,  we  think,  in  ruling  that  there  was  no  pleading  in 
the  case  on  the  part  of  appellee  authorizing  the  court  to  enter  judg- 
ment in  favor  of  appellee  against  appellant.  The  third  assignment  is 
overruled. 

The  appellant,  by  special  charge  complained  of  in  the  fourth  as- 
signment, asked  an  instruction  that  if  "Keith  died  from  rhombus  or 
clot  on  the  brain,"  a  verdict  should  be  returned  in  its  favor.  Waiving 
as  unimportant  the  question  of  the  inaccurate  technical  designation  of 
the  disease  as  "rhombus,"  we  think  the  court's  main  charge  sufficiently 
and  affirmatively  presented  to  the  jury  the  issue  as  to  the  cause  of 
Keith's  death.  The  jury  were  affirmatively  directed  that  appellee  could 
not  recover  if  the  efficient  predominant  cause  of  the  death  of  Keith 
was  the  injury  in  suit  received  by  him,  or  if  Keith  after  his  injury 
"became  affected  with  some  disease,  and  that  such  disease  was  directly 
and  proximately  caused  by  the  injuries  received  on  February  8,  1907, 
or  arose  as  the  direct  ana  proximate  result  of  such  injuries,  and  that 
the  death  of  said  Keith  would  not  have  resulted  had  it  not  been  for 
such  injuries."  Eoth  v.  Travelers'  Protective  Ass'n,  102  Texas,  241, 
115  S.  W.,  31. 

By  the  fifth  assignment  it  is  contended  that,  there  being  no  evi- 
dence that  the  brake-beam  was  "worn,"  or  "that  it  would  swing  back 
and  forth  across  the  car,"  it  was  error  for  the  court  to  submit  such  a 
condition  of  the  brake-beam  as  an  issue.  The  charge  of  the  court  was : 
"If  you  find  that  the  brake-beam  of  the  car  was  worn,  defective  and  out 
of  repair  to  the  extent  that  it  would  swing  back  and  forth  across  the 
car  when  used  by  a  brakeman  to  put  his  foot  upon  in  riding  and 
mounting  the  car,"  etc.  There  is  evidence,  we  think,  tending  to  show 
such  condition  of  the  brake-beam ;  and  as  the  phrases  used  by  the  court 
are  appropriate  to  the  evidence,  the  assignment,  we  think,  should  be 
overruled,  as  the  charge  was  not  misleading  to  the  jury.  It  was  the 
duty  of  the  court  to  evolve  the  issues  in  the  case;  and  in  so  doing  the 
court  is  authorized,  in  defining  the  proper  issues,  to  pay  regard  to  in- 
ferences appropriate  to  the  evidence  which  the  jury  may  be  author- 
ized to  draw  from  such  inferences.  To  that  effect,  Maes  v.  Texas  &  N. 
0.  Kv.  Co.,  23  S.  W.,  at  p.  727;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Pan-in,  27  Texas  Civ.  App.,  60,  64  S.  W.,  1008. 

The  court  in  his  charge  sufficiently  and  substantially,  we  think,  gave 
tlie  requested  instruction,  and  the  sixth  and  seventh  assignments  are 
overruled. 

If,  as  the  evidence  shows,  Keith's  injury  was  not  caused  merely  by 
his  attempting  to  uncouple  the  cars  while  in  motion,  but  was  caused 
by  his  attempting  to  stand  on  the  brake-beam,  as  was  customary,  while 
the  cars  were  moving,  and  if  he  would  not  have  been  injured,  as  is 
shown,  but  for  the  intervention  of  appellant's  negligence  in  furnishing 
him,  to  use  in  a  way  that  was  customary,  a  defective  brake-beam,  then 
to  have  given  the  requested  instruction  complained  of  in  the  eighth 
assignment,  requiring  a  verdict  for  appellant  on  the  grounds  therein 
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stated,  without  requiring  a  finding  that  the  acts  of  Keith  therein  de- 
scribed proximately  contributed  to  the  injury,  would,  we  think,  have 
been  error.  St.  Louis  S.  W.  Ry.  Co.  v.  Cleland,  50  Texas  Civ.  App., 
499,  110  S.  W.,  122. 

We  would  not  be  authorized,  we  think,  in  the  case  to  rule  that  the 
jury  were  not  warranted  in  finding  for  appellee  the  amount  of  the  ver- 
dict, and  the  ninth  assignment,  complaining  of  its  being  excessive,  is 
overruled.     The  case  was  ordered  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  Steger  et  al.  v.  W.  L.  Barrett. 

Decided  December  23,  1909. 

1. — Special  Issues — Judgment. 

Findings  of  a  jury  on  special  issues  arc  not  to  be  regarded  in  the  light 
of  a  verdict,  but  should  be  treated  as  in  chancery  practice.  The  court  may 
reject  the  assessment  of  damages  so  specially  found  upon  a  ground  for  which  it 
afterwards  determines  that  no  recovery  was  permissible  and  exclude  them  from 
the   amount  of  the  judgment  awarded. 

2. — Same — Harmless  Error. 

Errors  in  submitting  for  special  finding  by  the  jury  an  element  of  damages 
not  legally  recoverable,  become  harmless  when  the  amount  found  under  Buch 
issue  is  rejected  by  the  court  in  rendering  its  judgment  on  the  findings. 

3. — Master  and  Servant — Independent  Contractor — Steam  Engine — Esoape   of 

Fire. 

Defendant  who  employed  another  to  furnish  and  run  the  latter's  traction 
engine,  to  obtain  power  in  carrying  on  his  business,  the  employer  directing  the 
location  and  operation  of  the  engine  and  having  the  right  to  discharge,  was 
liable  for  damages  by  the  escape  of  fire  and  destruction  of  the  property  of 
plaintiff  through  defects  in  the  equipment  of  the  engine.  He  was  not  relieved 
from  liability  on  the  theory  that  the  person  employed  and  owning  the  engine  was 
an  independent  contractor. 

4. — Trespasser — Negligence — Escape  of  Tire. 

One  who  places  on  the  premises  of  another  and  over  his  protest  a  steam 
engine  and  in  its  operation  permits  fire  to  escape  and  destroy  the  latter's  prop- 
erty, is,  it  seems,  liable  for  the  damage  as  a  result  of  his  trespass,  irrespective 
of  the  question  of  negligence  in  the  construction  and  operation  of  the  engine. 

5. — Tenant— Improvements — Market  Value — Damages. 

Improvements  belonging  to  a  tenant  upon  leased  premises  of  which  the 
lease  was  not  assignable  could  be  properly  assumed  to  have  no  market  value  and 
the  issue  as  to  damages  by  their  wrongful  destruction  by  fire  submitted  as 
one  to  be  determined  by  their  actual  as  distinguished  from  their  market  value. 

$. — Special  Issues— Damages — Interest. 

A  case  having  been  submitted  on  special  issues  by  which  the  value  at  the 
time  of  its  destruction  of  the  property  for  loss  of  which  recovery  was  sought 
was  determined,  the  court  could  supplement  such  finding  by  adding  interest 
on  that  amount  from  the  time  of  the  loss,  and  render  judgment  accordingly. 

7. — Harmless  Error. 

Where  the  findings  of  the  jury  on  special  issues  support  a  recovery  by 
plaintiff  on  two  or  more  distinct  grounds,  errors  in  the  submission  of  only  one 
of  such  issues  are  not  cause  for  reversal. 
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Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

E.  L.  Agnew  and  Thurmond  &  Sieger,  for  appellants. — Measure  of 
damages  was  market  value.  Cullers  v.  James,  66  Texas,  494;  Texas 
&  P.  Ry.  Co.  v.  Medaris,  64  Texas,  92 ;  Pacific  Express  Co.  v.  Lasker, 
81   Texas,  81;  Matthews  v.  Missouri   Pac.   Ry.   Co.,  44  S.  W.,  802. 

The  issue  as  to  independent  contractor  should  have  been  submit- 
ted. Simonton  v.  Perry,  62  S.  W.,  1090;  Wallace  v.  Southern  Oil 
Co.,  91  Texas,  18;  City  of  Groesbeck  v.  Pinson,  21  Texas  Civ.  App., 
44 ;  Missouri  Valley  B.  &  I.  Co.  v.  Ballard,  116  S.  W.,  93. 

McOrady  &  McMahon,  for  appellee. — In  the  absence  of  proof  the 
court  must  assume  that  such "  property  has  no  market  value.  Suph 
things  are  not  usually  sold  on  the  market.  Gulf,  C.  &  S.  P.  Ry.  Co. 
v.  Holliday,  65  Texas,  521 ;  International  &  G.  N.  Ry.  Co.  v.  Nich- 
olson, 61  Texas,  550;  Sinclair  v.  Stanley,  64  Texas,  67. 

A  leasehold  can't  be  sold  without  consent  of  landlord  as  matter 
of  law  and  has  no  market  value.     Moser  v.  Tucker,  87  Texas,  94. 

The  lease  contract  in  question  so  provided.  James  was  defendant's 
servant,  not  an  independent  contractor.  Tiffin  v.  McCormack,  34 
Ohio  St.,  638,  32  Am.  Rep.,  408;  Singer  v.  Rahn,  132  U.  S.,  518, 
33  L.  ed.,  440;  Railway  v.  Couch,  121  S.  W.,  189;  Cannon  v.  Ry., 
4  Ohio  St.,  399;  O'Neill  v.  Blase  (Mo.),  68  S.  W.,  764;  Railway 
v.  Davis,  23  Ind.,  556;  Treadwell  v.  N.  Y.,  1  Daly,  128;  Maximilian 
v.  N.  Y.,  62  N.  Y.,  163;  Ham  v.  X.  Y.,  70  N.  Y.,  462;  Althorf  v. 
Wolfe,  22  N.  Y.,  365;  Pickens  v.  Diecker,  21  Ohio  St.,  212,  8  Am. 
Rep.,  55;  Lockwood  v.  N.  Y.,  2  Hilt,  67;  Gilbert  v.  Beach,  4  Duer, 
427;  Vogel  v.  N.  Y.,  92  N.  Y.,  10;  26  Cyc,  1548   (note  19). 

LEVY,  Associate  Justice. — On  October  14,  1908,  certain  build- 
ings and  personal  property  therein,  owned  by  appellee  and  located 
on  certain  premises  leased  by  him  for  a  term  of  years  from  the  true 
owner,  were  destroyed  by  fire.  He  sued  appellants  for  their  value, 
claiming  that  they  negligently  and  wrongfully  entered  as  trespassers 
on  his  premises,  and,  over  his  continued  objection  and  without  his 
consent  at  and  before  the  injury,  located  and  operated  thereon  a 
traction  steam  engine,  which  was  not  equipped  with  any  spark  ar- 
rester or  other  reasonably  sufficient  means  to  prevent  the  escape  of 
fire  or  sparks  therefrom,  and  negligently  operating  the  engine  caused 
it  to  emit  fire  and  sparks,  which  set  fire  to  and  destroyed  his  prop- 
erty. Appellants  answered  by  general  denial,  plea  of  contributory 
negligence,  and  a  want  of  liability  because  the  injury  was  not  caused 
by  their  act,  but  by  the  act  of  an  independent  contractor.  The  case 
was  tried  to  a  jury,  and  upon  their  special  findings  a  judgment  was 
entered  for  appellee. 

The  findings  of  the  jury  on  all  issues  of  the  case  being  adverse  to 
appellants,  and  their  findings  being  supported  by  sufficient  testimony 
in  the  record,  we  are  bound  by  such  findings,  as  being  within  the 
function  of  the  jury.  As  found  by  the  jury,  and  such  findings  here 
are  sustained  in  deference  to  their  verdict,   the   appellee's   property 
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was  destroyed  by  fire  by  means  of  sparks  emitted  from  the  traction 
steam  engine  wrongfully  placed  at  the  time  on  appellee's  premises  by 
appellants,  and  negligently  equipped,  as  having  no  spark  arrester 
or  other  reasonably  safe  means  of  preventing  the  escape  therefrom  of 
live  sparks,  and  negligently  operated  in  such  condition  by  appellants 
through  their  servant,  Jim  James,  in  charge  thereof.  The  appellants, 
as  found  by  the  jury  and  supported  by  the  evidence,  at  the  time  of 
the  injury  were  upon  appellee's  premises,  and  had  stationed  and 
were  operating  for  their  benefit  and  use  the  traction  engine  in  ques- 
tion thereon,  without  appellee's  consent  or  permission  and  over  his 
continued  protest  and  objection  and  insistence  of  its  removal,  and 
the  finding  is  supported  that  appellee  was  not  guilty  of  negligence 
proximately  causing  the  injury,  and  the  amount  of  the  judgment  is 
sustained  by  the  evidence. 

After  stating  the  case. — Appellants  by  several  assignments,  one,  two, 
six,  eleven,  twenty-one  and  twenty-two,  here  grouped  by  us  for  ruling, 
complain  of  the  rulings  of  the  court  in  respect  to  the  claim  of  appel- 
lee for  damages  for  the  lessened  value  of  his  leasehold  and  its  use 
to  him  because  of  the  destruction  of  the  buildings  thereon.  The 
court  submitted  special  issues  to  the  jury,  and  their  findings  on  all 
issues  and  items  of  damages  were  separate  and  distinct  findings. 
The  jury's  findings  on  the  lessened  value  and  use  of  the  leasehold 
was  by  the  court,  when  he  entered  the  judgment,  excluded  and  not 
allowed  as  a  recovery  to  appellee.  This  final  action  of  the  court 
was  tantamount  to  a  finding  in  favor  of  appellants  on  this  particu- 
lar item  of  damage  claimed  by  appellee,  and  operated,  we  think,  to 
cure  all  errors,  if  errors,  in  respect  to  the  questions  presented  on  this 
appeal,  and  no  injury,  by  the  rulings,  could  be  held  in  the  case  to 
result  to  appellants.  The  finding  being  separate  and  itself  definite, 
and  a  recovery  therefor  being  denied,  it  eliminated  previous  errors  in 
respect  thereto,  as  much  so  as  remittitur  would  in  cases  of  excessive 
damages.  It  is  the  established  rule  that  a  remittitur  of  special  dam- 
ages cures  all  errors  in  respect  thereto  occurring  in  the  trial.  The 
court  in  this  case  had  the  power  to  set  aside  and  hold  for  naught 
this  particular  finding  of  damages  by  the  jury,  as  being  in  his  opinion 
not  legally  recoverable,  and  to  accept  and  then  base  the  judgment  on 
the  remaining  findings  of  the  jury.  Findings  on  special  issues  are 
unlike  a  general  verdict.  We  quote:  "Findings  of  a  jury  upon 
special  issues  are  not  to  be  regarded  in  the  light  of  a  verdict;  but 
should  be  treated  as  in  chancery  practice."  Adkins  v.  Ware,  35 
Texas,  577. 

The  appellants  plead  that  Jim  James  owned,  operated  and  con- 
trolled the  engine  under  an  independent  contract  with  them,  and 
that  they  had  no  control,  and  were  not  responsible  for  his  acts  or 
omissions.  Appellants  by  their  third,  eighth,  twelfth  and  fifteenth 
assignments  contend,  in  effect,  that  in  the  case  James,  as  a  matter 
of  law,  was  an  independent  contractor,  and  not  a  servant  of  appel- 
lants. By  the  tenth  assignment  it  is  claimed  the  issue  submitted  to 
the  jury  in  this  respect  was  as  worded  erroneous.  The  court  sub- 
mitted to  the  jury  the  finding  as  to  whether  James  was  an  inde- 
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pendent  contractor  with  appellants,  and  they  found  in  the  negative. 
The  evidence  shows  without  conflict  that  appellants  were  using  a 
gasoline  engine  for  power  in  shelling  corn  at  their  sheller  and  it 
would  not  properly  do  the  work.  Until  they  could  get  other  power 
of  their  own  they  employed  Jim  James,  the  owner  of  the  traction 
engine  in  question,  to  assist  in  shelling  the  corn  and  to  furnish  the 
power  and  do  the  work,  agreeing  to  pay  him  $3  per  day  for  the  use 
of  the  engine  and  for  his  services,  and  appellants  agreeing  to  furnish 
fuel  and  water.  Appellants  placed  the  engine  on  appellee's  premises. 
The  employment  of  James  was  not  for  any  special  time,  but  at  the 
option  of  appellants  by  the  day.  It  would  not  have  been  error,  we 
think,  for  the  court  to  have  held,  as  a  matter  of  law,  the  evidence 
being  conclusive,  that  James  in  operating  the  engine  was  the  servant 
of  appellants,  acting  within  the  scope  of  his  authority,  and  for  whose 
acts  in  the  case  appellants  would  be  liable.  Stephensville,  N.  S.  & 
T.  Ry.  Co.  v.  Couch,  121  S.  W.,  189;  O'Neill  v.  Blase,  94  Mo.  App., 
648,  68  S.  W.,  764;  26  Cyc,  1548,  note  19.  He  was  laboring  by 
the  day,  assisting  them  in  shelling  their  corn,  subject  to  their  orders, 
liable  to  be  discharged  at  any  time,  and  working  at  their  will.  In 
view  of  the  other  facts,  his  ownership  of  the  engine  becomes  imma- 
terial. Appellants  furnished  the  water  and  fuel,  and  directed  him 
when  and  where  to  operate  it.  If  the  issue  submitted  to  the  jury 
as  worded  was  erroneous  as  assuming  that  James  was  a  servant  of 
appellants  it  was  not  reversible  error,  as  no  other  finding,  we  think, 
could  legally  have  been  returned.  This,  therefore,  is  sufficient  answer 
to  the  assignments,  and  they  are  overruled.  Even  if  negligence  in 
the  case  had  not  been  shown,  which  we  think  has  clearly  been  done, 
appellants  being  trespassers,  as  it  appears,  on  the  premises  of  appel- 
lee, they  might  be  held  liable  in  the  case,  regardless  of  their  or 
James*  negligence.  Wood  v.  Pacolet,  80  S.  C,  47,  61  S.  E.,  95; 
Tiffin  v.  McCormack,  34  Ohio  St.,  638,  32  Am.  Rep.,  408.  See 
Frazier  v.  Bedford,  66  S.  W.,  573;  Red  River,  T.  &  S.  Ry.  Co.  v. 
Dooley,  35  Texas  Civ.  App.,  364,  80  S.  W.,  566. 

By  the  fourth  assignment  it  is  contended  that  the  court  erred  in 
refusing  the  special  charge  instructing  the  jury  that  "the  measure  of 
plaintiff's  damage  by  loss  of  his  improvements  was  fair  market  value 
at  the  time  they  were  burned,  or  if  they  had  no  market  value,  then 
their  fair  value  to  him."  The  court  instructed  the  jury  to  ascertain 
and  find  from  the  evidence  the  "fair  actual  value"  on  the  day  of  the 
burning  of  the  buildings.  The  improvements  were  located  on  leased 
premises,  as  it  appears.  The  lease  contract  in  evidence  expressly 
provided  that  the  leasehold  should  not  be  assigned  or  sulilet.  As  a 
matter  of  law,  a  leasehold  can  not  be  sold  without  the  consent  of 
the  landlord,  and  consequently  has  no  market  value.  Moser  v.  Tucker, 
87  Texas,  94,  26  S.  W.,  1044.  Such  things  are  not  usually  sold  on 
the  market.  In  the  absence  of  proof  to  the  contrary,  as  in  this  case, 
the  court  was  authorized,  as  a  matter  of  law,  we  think,  to  assume 
that  such  property  has  no  market  value;  and  in  confining  the  jury 
to  "fair  actual  value"  the  charge  was  in  accordance  with  the  evidence, 
and  there  was  no  reversible  error  in  refusing  the  special  charge.  In- 
ternational &  G.  N.  Ry.  Co.  v.  Nicholson,  61  Texas,  550;  Sinclair  Y. 
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Stanley,  64  Texas,  67;   Gulf,   C.  &   S.   F.  By.   Co.   v.   Holliday,   65 
Texas,  521. 

By  the  eighteenth  assignment  it  is  contended  that  the  court  erred 
in  allowing  interest  on  the  judgment,  because  the  jury  did  not  find 
interest  in  their  verdict.  Appellee  prayed  for  interest,  and  was 
entitled  to  interest  from  the  date  of  loss.  Watkins  v.  Junker.  90 
Texas,  584,  40  S.  W.,  11.  As  authorized  by  the  statute  relating  to 
special  verdicts,  the  court  was  authorized  to  make  the  finding  of 
interest  in  the  absence,  as  in  this  case,  of  a  request  on  the  part  of 
appellants  to  have  the  jury  make  the  finding.  In  the  absence  of  a 
request  on  the  part  of  appellants  for  such  finding,  there  was  no  re- 
versible error.     Moore  v.  Pierson,  100  Texas,  113,  94  S.  W.,   1132. 

The  fifth  and  thirteenth  assignments  are  overruled.  Even  if  it 
should  be  held  that  appellants9  promise  to  indemnify  against  loss  for 
being  allowed  to  remain  on  the  premises,  if  made,  would  not  estop 
them  from  showing  a  want  of  liability,  yet  the  errors  assigned  in 
this  respect  could  not  operate  as  reversible  error,  because  the  evidence 
clearly  establishes  negligence  and  authorizes  a  judgment  upon  that 
ground,  and  without  the  question  of  their  promise  of  indemnity,  if 
any,  being  considered.  The  findings  on  the  several  issues  were  sep- 
arate, and  appellants  defended  and  offered  evidence  on  the  question 
of  negligence,  and  were  not  deprived  of  their  right  in  this  respect. 

All  the  other  assignments  have  been  considered,  and  were  ordered 
overruled. 

The  judgment  was  ordered  affirmed. 

Affirmed. 

Writ  of  error  refused. 


G.  W.  Hooks  v.  John  H.  Kikby. 

Decided  December  29,  1909. 

1. — Sohool  and  Asylum  Lands — Sale — Act  Construed. 

The  Act  of  1895,  concerning  the  sale  of  school  and  asylum  lands,  contemplates 
two  classes  of  persons  to  whom  said  lands  might  be  sold,  namely,  actual  settlers, 
and  persons  who  should  purchase  the  timber  on  said  lands.  Said  law  did  con- 
template that  the  purchaser  of  the  timber  should  become  an  actual  settler  on  the 
land  as  a  condition  precedent  to  his  ri^ht  to  purchase  the  same,  nor  that  he 
should  be  governed  by  the  rules  prescribed  for  the  actual  settler  who  should 
apply  for  the  purchase  of  the  land  for  a  home. 

2. — Same — Purchase  of  Timber  Land. 

A  purchaser  of  the  timber  upon  school  land  under  the  provisions  of  the  Acts 
of  1895  and  1897,  had  the  absolute  right  to  buy  the  land  itself  at  any  time  within 
five  years  from  the  date  of  the  purchase  of  the  timber,  or  at  least  until  all  the 
timber  was  removed.  This  right  formed  a  part  of  the  contract  and  consideration 
when  the  timber  was  purchased  and  could  not  be  impaired  by  subsequent  legisla- 
tion. 

S. — Records  of  Land  Office — Construction — Notice. 

A  purchaser  of  school  land  from  a  patentee  of  the  same  is  chargeable  with 
notice  of  such  facts,  affecting  the  validity  of  the  patent,  as  an  investigation 
of  the  records  of  the  Land  Office  would  disclose. 
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4. — School  Land — Purchase  of  Timber— Eight  to  Purchase  Land. 

The  purchaser  of  the  timber  upon  640  acres  of  school  land  would  have  the 
prior  right  to  purchase  the  entire  640  acres  although  at  the  time  of  his  applica- 
tion to  purchase,  the  timber  had  been  removed  from  most  of  the  land. 

5. — Patent — Title — Cancellation. 

A  patent  from  the  State  evidences  a  title  good  as  against  every  one  not 
showing  a  superior  claim  to  the  land;  and  as  to  the  holder  of  the  superior 
claim  it  should  not  be  cancelled  until  such  claimant's  right  is  perfected. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

W.  H.  Davidson,  for  appellant. — The  records  of  the  General  Land 
Office  of  instruments  from  the  State  to  lands  or  landed  rights  con- 
stitutes notice,  and  the  bill  of  sale  to  timber,  deposited  in  the  Land 
Office,  constitutes  notice  of  the  rights  acquired  by  the  purchaser  of 
the  timber.  Eev.  Stats.,  art.  4218q,  2877;  Evitts  v.  Both,  61  Texas, 
86. 

Parties  acquiring  notice  of  property  rights  or  claims,  whether 
through  corporation  connections  or  otherwise,  are  chargeable  there- 
with and  put  upon  inquiry.  Rev.  Stats.,  art.  4640;  Maulding  v. 
Coffin,  6  Texas  Civ.  App.,  416;  Bell  v.  Gammon,  3  App.,  C.  C,  sec. 
404;  Attaway  v.  Carter,  1  Posey,  73. 

All  parties  are  chargeable  with  constructive  notice  of  public  rec- 
ords of  State  lands,  and  are  put  upon  inquiry  of  claims  of  individuals 
thereto  or  thereunder,  and  of  rights  acquired  incident  to  such  rights 
so  claimed.  Powell  v.  Haley,  28  Texas,  57;  Slayton  v.  Singleton, 
72   Texas,   209. 

Purchasers  of  timber  under  the  laws  of  1895  and  1897  were  not 
required  to  settle  on  the  land  in  order  to  purchase  it,  but  that  right 
was  given  as  a  part  of  that  same  law,  and  entered  into  the  considera- 
tion. Rev.  Stats.,  art.  4218q  and  amendments;  Rev.  Stats.,  art. 
4218y;  Tolleson  v.  Rogan,  96  Texas,  424. 

Rights  acquired  under  and  by  law  as  it  existed  at  the  time  of 
acquiring  same,  are  not  barred  or  destroyed  by  subsequent  law. 
Rev.  Stats.,  art.  4218q  and  amendment;  Tolleson  v.  Rogan,  96  Texas, 
424. 

The  right  acquired  by  parties  holding  as  the  original  vendee  of  the 
timber,  or  as  his  vendee,  under  the  1895  and  1897  laws,  is  a  vested 
right  not  to  be  disturbed  or  repealed  by  subsequent  enactments. 
Jumbo  Cattle  Co.  v.  Bacon,  79  Texas,  5;  Bacon  v.  State,  2  Texas 
Civ.  App.,  692;  Adkinson  v.  Porter,  73  S.  W.,  43;  Tolleson  v.  Rogan, 
96  Texas,  424;  Martin  v.  Marr,  26  Texas  Civ.  App.,  55;  Clay  v. 
CWs  Heirs,   35  Texas,   533;   Collins   v.   Warren,   63   Texas,   314. 

The  acts  of  the  Land  Commissioner  are  not  conclusive.  Eastin 
v.  Ferguson,  4  Texas  Civ.  App.,  643;  Franklin  v.  Kerlin,  32  Texas 
Civ.  App.,  380;  May  v.  Hoi  lings  worth,  32  Texas  Civ.  App.,  245; 
Moore  v.  Rogan,  96  Texas,  375. 

Parties  fulfilling  the  requirements  of  the  law  under  which  rights 
vested,  should,  upon  application  to  avail  themselves  of  such  rights, 
be  awarded  the  same,  if  within  the  required  time.     Briggs  v.   Key, 

30  Texas  Civ,  App.,  565. 
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H.  0.  Head,  Denman,  Franklin  &  McGown  and  Lanier  &  Martin, 
for  appellee. — The  court  correctly  found  that  Kirby  had  no  construc- 
tive notice  of  the  claim  of  either  of  the  Hooks  to  the  land  in  con- 
troversy. The  application  of  T.  J.  Hooks  to  buy  the  timber  on  the 
land  and  the  record  of  such  application  in  the  Land  Office  was  not 
constructive  notice  to  Kirby,  as  the  land  had  been  patented  to  C.  M. 
Votaw  when  Mr.  Kirby  bought  from  him,  and  there  was  nothing  of 
record  in  the  county  in  which  the  land  was  situated  showing  Hooks* 
claim.  Hev.  Stats.,  art.  4218q;  Lewis  v.  Johnson,  68  Texas,  448; 
Brown  v.  Henderson,  31  S.  W.,  315. 

McMEANS,  Associate  Justice. — Suit  of  trespass  to  try  title 
brought  by  G.  W.  Hooks  against  John  H.  Kirby  to  recover  640 
acres  of  land,  being  section  No.  82,  certificate  No.  25/1207,  Houston 
&  Texas  Central  Railroad  Company  survey,  situated  in  Jasper  County. 
The  plaintiffs  petition  contained  only  the  ordinary  allegations  in 
actions  of  trespass  to  try  title.  Defendant  answered  by  general  denial 
and  a  plea  of  not  guilty.  The  case  was  tried  by  the  court  without 
a  jury  and  resulted  in  a  judgment  for  defendant,  from  which  plain- 
tiff has  appealed. 

The  trial  judge  filed  his  findings  of  fact  and  conclusions  of  law, 
which  are  as  follows: 

"1.     On  the  day  of ,  1897,  and  under  the  Act  of  the 

Legislature  of  1895  and  1897,  T.  J.  Hooks,  who  was  vice-president 
and  general  manager  of  the  Hooks  Lumber  Company,  who  owned  and 
operated  a  sawmill,  applied  to  purchase  from  the  Commissioner  of 
the  General  Land  Office  public  school  section  No.  82,  located  by  vir- 
tue of  certificate  issues  to  H.  ft  T.  C.  B.  B.  Co.,  No.  25/1207,  being 
the  land  in  controversy. 

"2.  The  plaintiff,  0.  W.  Hooks,  was  also  interested  in  the  Hooks 
Lumber  Company;  that  all  of  the  timber  was  cut  and  removed  from 
the  said  section  of  land  by  T.  J.  Hooks  and  delivered  to  the  Hooks 
Lumber  Company,  a  corporation  who  manufactured  same  into  lum- 
ber except  about  one-half  a  million  feet,  worth  about  $500,  and  that 
prior  to  the  passage  of  the  Act  of  the  Twenty-seventh  Legislature, 
page  292,  concerning  the  sale  of  public  school  lands  and  repealing  all 
laws  in  conflict  therewith,  T.  J.  Hooks  conveyed  the  remaining  tim- 
ber on  the  land  to  the  plaintiff,  George  W.  Hooks.  The  original  deed 
was  deposited  in  the  General  Land  Office  at  Austin,  and  was  never 
recorded  in  the  deed  records  of  Jasper  County. 

"3.     That  T.  J.  Hooks  on  the  day  of  August,  1901,  sold  the 

remaining  timber  on  the  land  to  George  W.  Hooks;  that  in  1900  C. 
H.  Howard,  acting  as  timber  classifier  of  the  State,  at  the  instance 
of  the  Commissioner  of  the  General  Land  Office,  inspected  this  land 
and  reported  to  him  that  all  of  the  timber  had  been  cut  and  removed. 
Subsequently,  about  the  1st  of  August,  1901,  at  the  instance  of 
plaintiff,  the  said  Howard  reinspected  the  said  land  and  reported  to 
the  Land  Office  that  there  was  about  one-half  million  feet  of  timber 
remaining  on  the  land;  that  through  a  mistake  he  had  overlooked  it. 
Plaintiff  then  made  application  to  the  Commissioner  of  the  General 
Vol.  LVni  Civil— 22. 
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Land  Office  to  purchase  this  land  under  the  Acts  of  1895  and  1897, 
and  offered  to  the  State  Treasurer  $2  per  acre  in  payment  therefor. 
The  application  was  refused  by  the  Land  Commissioner  and  the 
money  by  the  Treasurer,  because  the  land  was  patented  already  to  C. 
M.  Votaw.  Previous  to  Votaw's  purchase  from  the  State  some  ties 
had  been  cut  off  the  land  and  sold  to  the  Kirby  Tie  Company,  of 
which  defendant  was  president. 

"4.  That  the  land  prior  to  the  application  of  C.  M.  Votaw  had 
been  classed  as  dry  grazing  land  on  the  report  of  the  district  sur- 
veyor and  classifier  of  the  General  Land  Office  that  the  timber  had 
been  cut  and  removed  therefrom,  and  (was)  placed  on  the  market 
for  sale,  and  C.  M.  Votaw  jnade  his  application  to  the  General  Land 
Office,  prior  to  the  passage  of  the  Act  of  April  19,  1901,  and  under 
the  Acts  of  1895  and  1897,  to  purchase  the  land.  It  was  awarded  to 
him,  and  on  payment  of  the  consideration  of  the  land  was  patented 
to  him  before  the  purchase  of  the  timber  by  the  plaintiff,  G.  W. 
Hooks,  and  before  the  Act  of  April  19,  1901,  was  passed. 

"5.  That  C.  M.  Votaw  by  general  warranty  deed  and  the  consid- 
eration recited  therein  conveyed  the  land  to  John  H.  Kirby  on  the 

day  of  May,  1901.     That  at  the  time  John  H.  Kirby  purchased 

the  land  from  C.  M.  Votaw  there  was  no  deed  for  the  land  or  timber 
on  file  in  the  deed  records  of  Jasper  County,  to  T.  J.  Hooks  or 
George  W.  Hooks,  nor  was  there  any  application  to  purchase  the  land 
by  G.  W.  Hooks,  nor  has  there  ever  been  one  filed  with  the  county 
clerk  of  Jasper  County,  Texas;  nor  has  George  W.  Hooks  ever  paid 
any  money  to  said  clerk  for  the  land  or  filed  his  obligation  with  Mm 
to  the  State  therefor. 

"6.  That  at  the  time  C.  M.  Votaw  conveyed  the  land  to  John  H. 
Kirby  the  latter  had  no  actual  or  constructive  notice  of  any  appli- 
cation by  George  W.  Hooks  to  purchase  the  land,  nor  did  he  know 
that  the  said  George  W.  Hooks  had  ever  purchased  the  timber  from 
T.  J.  Hooks;  that  the  said  Kirby  paid  C.  M.  Votaw  the  full  value 
of  the  land  at  the  time  it  was  conveyed  to  him. 

"7.  That  neither  T.  J.  Hooks  nor  George  W.  Hooks  ever  settled 
on  the  land,  nor  did  either  one  of  them  ever  reside  or  intend  to  reside 
in  Jasper  County,  but  were  residents  of  Hardin  County. 

"The  land  never  having  been  settled  on  by  the  plaintiff  or  his 
vendor,  the  Acts  of  1895  and  1897  were  not  complied  with;  nor 
was  Act  of  1901,  page  292,  complied  with  either.  Besides  settling  on 
the  land  he  should  have  filed  with  the  clerk  of  Jasper  County,  ac- 
companied with  the  necessary  money  to  pay  for  the  land,  an  affidavit 
of  settlement  as  required  by  said  Act,  made  by  the  plaintiff;  that  the 
Act  under  which  the  timber  was  bought  by  T.  J.  Hooks,  in  so  far  as 
the  purchase  of  the  land  is  concerned,  is  repealed  by  the  Act  of  April 
19,  1901;  that  George  W.  Hooks  had  no  such  vested  right  to  buy  the 
land  more  than  any  other  citizen  of  Texas,  therefore  he  had  no  right 
to  buy  the  land  without  settling  on  it,  nor  any  right  to  buy  it  after 
it  had  been  patented  to  C.  M.  Votaw. 

"I  conclude  he  has  no  title  to  the  land,  and  if  he  had  he  had  not 
offered  to  do  equity  by  tendering  the  money  paid  by  C.   M.   Votaw 
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to  the  State  for  the  land,  to  the  defendant  Kirby.  Hence,  it  follows 
lie  has  no  title. 

"I  conclude  that  the  land  having  been  patented  to  C.  M.  Votaw 
by  the  State,  and  Yotaw  having  conveyed  the  same  to  Kirby  for  a 
valuable  consideration  without  notice  on  the  part  of  George  W.  Hooks 
to  buy  the  land  for  the  timber  from  the  State,  and  Kirby,  having 
bought  the  land  from  Votaw  in  good  faith,  is  the  owner  of  the 
legal  title  under  the  law  and  also  owner  of  the  equitable  title.  That 
the  plaintiff,  George  W.  Hooks,  not  having  complied  with  the  laws 
of  1895,  1897  and  1901,  in  any  particular,  has  no  interest  in  the  land 
sued  for. 

"Judgment  is  accordingly  rendered  herein  for  the  defendant." 

Appellant  by  an  appropriate  assignment  of  error  attacks  the  sixth 
finding  of  fact,  and  by  many  assignments  challenges  the  court's  con- 
clusions of  law.  Several  of  these  are  not  presented  in  such  a  way 
as  to  entitle  them  to  consideration,  and  those  properly  presented  will 
not  be  passed  upon  in  detail.  In  order  to  get  a  clearer  understand- 
ing of  the  issues  involved  we  restate  in  chronological  order  the  various 
transactions  leading  up  to  the  controversy. 

On  May  24,  1897,  pursuant  to  an  application  theretofore  made  by 
T.  J.  Hooks,  the  timber  on  the  land  in  question  was  sold  to  him  by 
the  Commissioner  of  the  General  Land  Office.  This  conveyance  was 
evidenced  by  an  instrument  in  writing  which  was  filed  and  retained 
in  the  General  Land  Office. 

Some  time  in  1900,  one  Howard,  timber  classifier  for  the  State, 
at  the  instance  of  the  Commissioner  of  the  General  Land  Office,  in- 
spected the  land  and  reported  to  the  Commissioner  that  all  the  tim- 
ber had  been  cut  and  removed;  and  thereupon  the  land  was  classi- 
fied by  the  Commissioner  as  dry  grazing  land. 

On  March  30,  1901,  C.  M.  Votaw  made  application  to  purchase  the 
land  as  a  detached  section. 

On  August  27,  1901,  T.  J.  Hooks  sold  to  G.  W.  Hooks,  the  appel- 
lant, the  timber  rights  on  the  land  acquired  by  him  in  his  purchase 
from  the  State.  This  sale  was  evidenced  by  an  instrument  in  writing, 
which  was  filed  in  the  General  Land  Office. 

On  October  9,  1901,  the  land  was  patented  to  Votaw. 

It  appears  that  in  October,  1901,  the  classifier,  Howard,  reinspected 
the  land  and  reported  to  the  Commissioner  that  he  was  mistaken  as 
to  the  land  having  been  denuded  of  timber  as  stated  in  his  former 
report,  but  that  the  timber  had  not  been  removed  off  of  about  fifteen 
acres  in  the  northwest  corner  of  the  section,  and  that  there  was  some 
timber  on  other  portions  of  it.  This  report  was  sworn  to  by  him 
on  October  7,  1901,  but  the  evidence  does  not  show  when  it  reached 
the  General  Land  Office.  A  letter  written  by  Howard  to  the  Com- 
missioner in  regard  to  the  same  matter  is  dated  October   17,   1901. 

January  2,  1902,  Votaw,  by  proper  deed  of  conveyance,  sold  the 
land  to  appellee  Kirby,  who  had  no  actual  notice  of  the  purchase  of 
the  timber  by  T.  J.  Hooks,  nor  of  its  sale  by  the  latter  to  G.  W. 
Hooks. 

May  10,  1902,  appellant  G.  W.  Hooks  made  an  application  to  the 
Commissioner  of  the   General   Land   Office   for  the   purchase   of   the 
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land  under  the  provisions  of  the  Act  of  1895,  and  amendment  thereto 
of  May  18,  1897,  claiming  the  right  to  purchase  as  the  owner  of  the 
timber  by  virtue  of  his  purchase  from  T.  J.  Hooks,  and  at  the  same 
time  paid  to  the  State  Treasurer  two  dollars  for  each  acre  in  the 
section.     This  application  was  rejected  by  the  Commissioner. 

Section  16  of  chapter  47,  General  Laws  of  1905,  page  68,  which 
is  carried  into  Sayles'  Statutes  as  article  4218q,  provides: 

"Sec.  16.  The  Commissioner  of  the  General  Land  Office  shall  adopt 
such  regulations  for  the  sale  of  the  timber  on  the  timbered  lands  as 
he  may  deem  necessary  and  judicious.  Such  timber  shall  not  be  sold 
for  less  than  five  dollars  per  acre  cash,  except  in  such  cases  as  the 
Commissioner  may  ascertain  by  definite  examinations  by  an  approved 
agent  appointed  by  him  for  that  purpose,  to  be  paid  by  the  purchaser, 
to  be  sparsely  timbered  or  containing  timber  of  but  little  value,  in 
which  case  he  may  sell  the  timber  on  such  sections  or  part  of  sec- 
tions at  its  proper  value;  provided  such  timber  is  sold  at  not  less 
than  two  dollars  per  acre.  The  purchaser  shall  have  five  years  from 
the  date  of  his  purchase  within  which  to  remove  the  timber  there- 
from, and  in  case  of  failure  to  do  go,  such  timber  shall  thereby  be 
forfeited  to  the  State  without  judicial  ascertainment;  provided,  that 
all  timbered  lands  from  which  the  timber  has  been  cut  and  taken 
off  may  be  placed  on  the  market  and  sold  as  agricultural  or  grazing 
lands,  according  to  the  classifications  to  be  made  by  the  Land  Com- 
missioner; provided,  that  the  purchaser  or  his  vendees  of  any  such 
timber  shall  have  the  right  to  purchase  the  land  upon  which  such 
timber  so  purchased  is  situated  at  two  dollars  per  acre  cash,  at  any 
time  before  the  expiration  of  five  years  from  date  of  purchase  of 
timber  under  the  provisions  of  this  Act." 

This  Act  was  amended  by  the  Legislature  in  1897  without  change 
in  the  language  of  this  section. 

The  Act  of  1895  provides  for  "the  sale  of  all  lands  heretofore  or 
hereafter  surveyed  and  set  apart  for  the  benefit  of  the  public  free 
schools  and  the  several  asylums/'  etc.  It  provides  for  the  classifica- 
tion of  all  such  lands  and  when  classified  to  be  subject  to  sale,  but  to 
actual  settlers  only,  and  limits  the  quantity  that  may  be  purchased 
by  any  one  actual  settler  to  640  acres,  unless  the  land  has  been  classed 
as  pasture  lands,  in  which  case  not  exceeding  four  sections  may  be 
sold  to  one  person.  Section  8  of  the  Act  gives  a  preference  right 
to  a  bona  fide  settler  upon  any  of  such  lands  to  purchase  the  same 
within  ninety  days  from  the  time  the  Act  went  into  effect,  or  within 
ninety  days  after  such  land  is  placed  on  the  market,  and  confers  the 
right  upon  such  settler  who  may  purchase  one  section  of  agricultural 
land  to  purchase  under  certain  circumstances  three  strictly  pastoral 
sections.  The  ninth  section  requires  that  the  purchaser  or  his  vendee 
reside  upon  his  purchase  for  three  consecutive  years  next  succeeding 
the  date  of  purchase,  and  within  two  years  after  the  expiration  of 
such  period  to  make  proof  of  such  occupancy  to  the  Commissioner 
of  the  General  Land  Office. 

From  the  foregoing  reference  to  the  Act  we  think  it  will  be  seen 
that  the  law  contemplated  two  classes  of  persons  to  whom  sales  of 
lands  should  be  made,  viz.,  actual  settlers,  and  persons  who  should 
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purchase  timber.  The  right  is  given  to  the  purchaser  of  the  timber 
obviously  to  protect  him  for  the  money  he  has  been  required  to  pay 
to  the  State  in  advance,  and  which  would  be  lost  to  him  if  it  were 
impossible  to  remove  the  timber  within  the  five  years  given  him  by 
the  Act.  That  the  law  did  not  contemplate  that  the  purchaser  of 
the  timber  should  become  an  actual  settler  on  the  land  as  a  condi- 
tion precedent  to  his  right  to  purchase  within  five  years  after  his 
purchase  of  the  timber,  is  manifest,  we  think,  from  the  language  of 
section  16,  as  well  as  the  general  scope  and  purpose  of  the  Act  itself. 
This  will  best  be  seen  by  a  comparison  of  the  sections  relating  to  the 
two  classes  of  contemplated  purchasers.  One  is  limited  in  the  quan- 
tity he  may  buy,  the  other  is  not;  one  purchases  only  on  time,  the 
other  is  required  to  pay  cash;  one  must  pay  according  to  a  classifi- 
cation of  the  land,  the  other  is  required  to  pay  a  price  certain  which 
is  fixed  by  the  Act;  one  must  be  an  actual  settler  and  therefore  an 
individual,  the  other  is  not  required  to  occupy  the  land,  and,  for 
aught  that  appears  in  the  section  quoted,  may  be  a  corporation.  We 
think  this  sufficient  to  show  that  there  was  in  the  legislative  mind 
the  two  classes  above  referred  to,  and  that  it  was  not  intended  that 
the  purchasers  of  timber  who  should  within  the  prescribed  time  apply 
for  the  purchase  of  the  land  upon  which  their  timber  was  situated, 
should  be  governed  by  the  same  rules  prescribed  for  the 'actual  set- 
tler who  should  apply  for  the  purchase  of  the  land  for  a  home. 

It  is  contended  that  the  last  sentence  of  section  16,  which  provides 
that  the  purchaser  or  his  vendees  of  any  such  timber  shall  have  the 
right  to  purchase  the  land,  upon  which  said  timber  so  purchased  is 
situated,  at  two  dollars  per  acre  cash,  at  any  time  before  the  expira- 
tion of  five  years  from  date  of  purchase  of  timber  "under  the  provi- 
sions of  this  Act,"  clearly  shows  that  such  purchasers  come  within 
the  provisions  of  the  Act  limiting  sales  to  actual  settlers  only,  and 
as  appellant  was  not  an  actual  settler  he  had  not  shown  in  himself 
any  right  to  purchase  the  land  superior  to  that  of  the  grantee  Votaw. 
We  think  that  the  language,  "under  the  provisions  of  this  Act," 
clearly  refers  to  the  provisions  conferring  rights  upon  timber  pur- 
chasers and  to  buy  the  land  without  occupancy,  at  a  fixed  price  for 
cash,  and  was  not  intended  to  bring  such  purchasers  within  the  pro- 
visions of  the  sections  requiring  sales  to  be  made  to  actual  settlers 
only,  upon  credit  only,  and  at  a  price  to  be  determined  by  classifica- 
tion. 

But  it  is  contended  that  the  Acts  of  1895  and  1897  were  super- 
seded by  the  Act  of  1901,  and  that  as  appellant  did  not  make  his 
application  to  purchase  the  land  until  after  the  latter  Act  went  into 
effect,  his  rights  must  be  determined  and  are  controlled  by  that  Act. 
The  eighth  section  of  the  Act  of  1901  is  identically  the  same  as  sec- 
tion 16  of  the  Act  of  1895  and  article  4218q,  except  in  the  closing 
sentence,  which,  after  providing  that  the  owner  of  the  timber  shall 
have  the  right  to  purchase  the  land,  further  provides  "at  the  valua- 
tion fixed  by  said  Commissioner  on  the  same  terms  and  conditions 
as  other  lands  of  like  classification  are  sold  under  the  provisions  of 
this  chapter/'  The  other  provisions  of  the  Act,  save  the  eighth  sec- 
tion having  reference  to  sales  of  timber  and  the  purchase  of  timbered 
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land  by  the  owners  of  the  timber,  provide  for  sales  to  actual  settlers 
only,  and  we  think  the  language  of  the  eighth  section,  above  quoted, 
should  be  construed  in  connection  with  the  entire  Act  so  as  to  require 
actual  settlement  upon  the  land  by  the  purchaser  of  the  timber  or 
his  vendee,  as  a  condition  precedent  to  his  rights  to  purchase  it. 

But  does  the  Act  of  1901  govern  the  rights  of  appellant  in  the 
purchase  of  the  land  in  controversy?  We  think  not.  The  law  under 
which  the  timber  was  purchased  from  the  State  gave  the  absolute 
right  to  the  purchaser  to  buy  the  land  at  any  time  within  five  years 
from  the  date  of  the  sale  of  the  timber  to  him,  or  at  least  until  all 
the  timber  is  removed.  This  right  formed  a  part  of  the  considera- 
tion paid  for  the  timber,  and  entered  into  the  contract  as  much  as 
did  the  cash  consideration  of  the  five  dollars  per  acre  which  he  paid. 
When  he  paid  the  cash  and  took  a  deed  to  the  timber  the  law  wrote 
into  the  contract  that  he  was  also  thereby  granted  the  right  to  buy 
the  land  within  a  certain  time  for  a  certain  further  consideration, 
and  this  right  became  vested  and  can  not  be  impaired  by  subsequent 
legislation.     (Jumbo  Cattle  Co.  v.   Bacon,  79  Texas,  5.) 

It  follows  therefore  that  the  issuance  of  the  patent  to  Votaw  was, 
in  view  of  the  circumstances,  erroneous,  and  that  the  patent  should 
be  cancelled,  and  that  the  land  should  be  awarded  and  patented  to 
appellant  upon  compliance  by  him  with  the  law  under  which  his 
application  for  purchase  was  made. 

We  can  not  subscribe  to  the  proposition  of  appellee  that  Kirby 
was  an  innocent  purchaser.  True,  he  had  no  actual  notice  of  the 
prior  right  of  Hooks  to  purchase  the  land,  but  he  was  charged  with 
notice  of  such  facts  pertaining  to  the  sale  of  the  land  by  the  State 
as  he  would  have  acquired  by  an  investigation  of  the  records  of  the 
General  Land  Office,  and  such  an  investigation  would  have  disclosed 
to  him  that  the  State,  by  selling  the  timber,  had  granted  to  T.  J. 
Hooks  or  his  vendee  the  right  to  purchase  the  land  under  the  pro- 
visions of  section  16,  Acts  of  1895,  and  that  this  right  might  be  ex- 
ercised at  any  time  within  five  years  from  the  date  the  timber  was 
sold,  unless  all  the  timber  was  sooner  removed;  and  Kirby  was 
chargeable  with  notice  that  all  the  timber  had  not  been  taken  from 
the  land. 

Nor  do  we  think  that  the  .right  of  appellant  to  purchase  was  lim- 
ited to  the  number  of  acres  from  which  the  timber  had  not  been 
removed  or  to  the  eighty  acres  upon  which  such  remaining  timber 
was  situated,  as  contended  by  appellee.  Hooks  purchased  the  timber 
on  640  acres,  and  until  all  of  it  was  removed  he  or  his  vendee  had 
the  right  to  purchase  the  land. 

Other  propositions  urged  by  appellee  in  support  of  the  judgment 
can  not  be  sustained.  We  think  that  under  the  undisputed  facts  the 
judgment  of  the  court  below  should  have  been  for  appellant,  and  said 
judgment  is  therefore  reversed  and  judgment  is  here  rendered  for 
appellant. 

ON    MOTION    FOR    REHEARING. 

On  further  consideration  we  are  of  the  opinion  that  our  conclusion 
that  the  patent   issued  to   Votaw   should   be   cancelled,   is   erroneous, 
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and  that  statement  in  the  opinion  is  hereby  withdrawn.  The  patent 
having  issued  to  Votaw,  the  title  evidenced  thereby  is  good  as  against 
anyone  not  showing  a  superior  claim  to  the  land.  This,  we  think, 
was  shown  by  the  appellant;  but  to  entitle  him  to  a  patent  he  must 
comply  with  the  law  in  force  at  the  time  he  made  his  application 
to  purchase. 

The  motion  for  a  rehearing  will  be  granted  to  the  extent  of  the 
withdrawal  of  the  statement  that  the  Votaw  patent  should  be  can- 
celled, and  in  all  other  respects  the  motion  is  refused. 

Reversed  and  rendered. 

Writ  of  error  refused. 


C.  W.  Stringer  et  al.  v.  Franklin  County. 

Decided  December  23,  1909. 

1. — Practice  on  Appeal — Agreed  Case. 

An  agreed  case  showing  the  points  of  law  ruled  below  and  of  which  appel- 
lant complains,  though  not  limiting  the  appellate  court  from  considering  other 
facts  in  the  record  sustaining  the  judgment,  is  taken  as  a  waiver  by  appellant 
of  objections  not  involved  in  such  conclusions. 

2. — Officers — Duty — Compensation. 

Where  the  law  imposes  an  official  duty  on  a  county  officer  the  Commis- 
sioners' Court  has  no  power  to  delegate  that  duty  to  another  or  to  provide 
by  contract  compensation  to  such  other  person  for  its  performance. 

3. — Same — County — Contract — Delinquent  Taxes. 

The  statute  (Revs.  Stats.,  art.  5232c,  Act  of  April,  1897,  Laws  25th  Leg., 
p.  132,  sec.  3)  making  it  the  duty  of  the  Commissioners'  Court  to  cause  to  be 
prepared  by  the  tax  collector  a  "Delinquent  Tax  Record,"  compensation  for 
making  same  to  be  fixed  by  such  court,  did  not  impose  that  labor  upon  the  tax 
collector  as  an  official  duty.  Where  the  Commissioners'  Court  provided  by 
contract  with  another  than  the  tax  collector  for  the  preparation  of  such  list 
and  received  the  benefit  of  the  work  done  by  •  him,  the  county  became  liable 
to  compensate  him  therefor. 

4. — Same — Collection  of  Taxes. 

The  Commissioners'  Court  could  not  barter  away  the  county's  source  of 
revenue  by  contract  with  reference  to  collection  of  delinquent  taxes,  giving  to 
the  party  performing  such  service  the  entire  delinquent  county  tax  recovered. 

5.— Same. 

Delinquent  county  taxes,  where  recovered,  are  required  to  be  paid  over 
to  the  treasurer  and  appropriated  in  his  hands  to  the  funds  maintained  for 
specific  purposes,  and  the  Commissioners'  Court  had  no  power  to  interfere  with 
the  operation  of  these  laws  by  a  contract  appropriating  such  funds  as  com- 
pensation to  be  retained  by  the  person  collecting  them. 

6.— Same. 

The  county  tax  collector  has  by  law  the  duty  and  authority  of  collect- 
ing its  taxes.  A  contract  by  the  Commissioners'  Court  with  another,  that, 
as  compensation  for  preparing  a  delinquent  tax  roll,  he  should  collect  and 
retain  certain  delinquent  taxes,  could  not  entitle  him,  when  the  county  re- 
scinded the  contract,  to  such  taxes  afterward  collected  by  the  tax  collector. 

7. — Pleading — Quantum  Meruit. 

One  seeking  recovery  on  quantum  meruit  must  allege  the  value  of  his 
services.     Allegation  and  proof  of  what  plaintiff  would   have  realized   under 
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the  contract  by  its  performance  will  not  support  recovery  on  quantum  meruit 
in  case  he  was  not  entitled  to  the  compensation  agreed  on. 

8. — County  Attorney — Collection  of  Taxes. 

The  county  attorney  being  charged  with  the  official  duty  of  assisting  the 
tax  collector  in  the  collection  of  delinquent  taxes,  the  Commissioners'  Court 
had  no  power  to  contract  with  him  for  a  compensation  for  doing  such  service. 

9. — County — Presentation  of  Claims. 

A  claim  for  the  value  of  services  rendered  a  county  in  preparing  its  "de- 
linquent tax  record''  cannot  be  sued  on  without  being  first  presented  to  the 
Commissioners'  Court  for  allowance.  A  resolution  repudiating  plaintiff's  con- 
tract which  provided  an  agreed  compensation  was  not  equivalent  to  a  piesen- 
tation  and  rejection  of  his  claim  for  reasonable  value  for  his  services. 

10.~-Harmless  Error. 

Where  the  judgment  rendered  is  the  only  one  allowable  under  the  facts, 
errors  of  the  court  in  the  conclusions  of  law  on  which  it  was  based  are  not 
ground  for  reversaL  * 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

W.  L.  Tittle,  for  appellants. — The  Commissioners*  Court  of  Frank- 
lin County,  by  virtue  of  their  general  powers  to  audit,  adjust  and 
settle  all  accounts  and  claims  in  favor  of  the  county  and  to  supervise 
and  control  the  financial  affairs  of  the  county,  were  authorized  to  en- 
ter into  the  contract  with  appellants  of  date  of  August  12,  1903,  as  also 
the  contract  with  appellant,  C.  W.  Stringer,  of  date  August  31,  1906. 
Sayles'  Stats.,  article  1537;  City  National  Bank  of  Austin  v.  Pre- 
sidio County,  26  S.  W.,  776;  Anderson  v.  Walker,  49  S.  W.,  947; 
Galveston  County  v.  Ducie,  91  Texas,  670;  Grooms  v.  Atascosa 
County,  32  S.  W.,  188. 

The  Commissioners'  Court  of  Franklin  County  were  expressly  au- 
thorized and  empowered  by  law  to  enter  into  contracts  set  out  herein 
for  the  compilation  of  the.  delinquent  tax  record  of  said  county,  and 
for  the  enforcement  of  the  collection  of  said  taxes;  and  the  Commis- 
sioners' Court  not  only  had  authority  to  do  this,  but  it  was  made  the 
duty  of  the  said  court  to  do  so.  The  appellee,  Franklin  County,  hav- 
ing employed  appellants  to  do  a  specific  work,  and  having  repudiated 
the  contract  and  prevented  appellants  from  collecting  their  compensa- 
tion, and  having  received  the  benefits  of  appellants'  labor,  is  liable  to 
appellants  in  the  sum  of  the  contract  price  and  damages  for  noncom- 
pliance with  the  contract.  Duncan  v.  Johnson,  59  S.  W.,  46;  Hearne 
v.  Garrett,  49  Texas,  619;  Simpkins  on  Contracts,  216;  Sayles'  Civ. 
Stats.,  arts.  5232c,  5232i,  5232j. 

S.  M.  Long  and  R.  T.  Wilkinson,  for  appellee. — The  Commissioners' 
Court  of  Franklin  County  had  no  authority  to  make  the  contract  sued 
on  herein  and  was  without  authority  to  employ  the  appellants  as  tax 
ferrets  and  to  make  the  contract  allowing  them  all  the  county  taxes 
as  compensation.  Baldwin  v.  Travis  County,  40  Texas  Civ.  App.,  149; 
Bland  v.  Orr,  90  Texas,  492;  Wharton  County  v.  Ahldag,  84  Texas, 
15;  State  v.  Wolfe,  51  S.  W.,  657;  Sayles'  Statutes,  arts.  5232a  to 
5232q;  Constitution  of  Texas,  art.  3,  sec.  55;  Stevens  v.  Henry 
County,  4  L.  B.  A.  (5T.  S.),  339. 
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HODGES,  Associate  Justice. — This  suit  was  instituted  by  the 
appellants,  C.  W.  Stringer  and  J.  E.  Mattinson,  against  Franklin 
County,  in  1907.  The  case  was  tried  upon  the  amended  petition  of 
1909.  The  nature  of  the  suit  can  be  best  stated  by  giving  in  substance 
the  pleadings  of  the  parties. 

The  appellants  allege  that  on  the  12th  day  of  August,  1903,  they 
entered  into  a  contract  with  the  county  of  Franklin,  through  the  Com- 
missioners' Court,  by  which  they  were  employed  by  the  county  to  com- 
pile the  delinquent  tax  record  provided  for  by  the  Act  of  the  Twenty- 
Fifth  Legislature  known  as  the  Delinquent  Tax  Act,  and  that  by  the 
terms  of  that  contract  they  undertook  at  their  own  expense  the  duty  of 
collecting  all  the  necessary  data  and  of  preparing  the  delinquent  libts 
in  conformity  to  the  requirements  of  the  law  referred  to.  They  also 
allege  that  they  were  authorized  by  that  order  to  institute  suits  in  the 
name  of  the  State,  or  of  Franklin  County,  for  the  recovery  of  any 
taxes  that  might  be  due  from  delinquents  prior  to  that  time.  As 
compensation  for  their  services  they  were  to  collect  and  retain  all  of 
the  delinquent  taxes  shown  by  their  delinquent  lists  to  be  due  to  the 
county.  They  allege  the  performance  of  the  duties  undertaken  by 
them,  the  compilation  of  the  work,  and  the  acceptance  by  the  court  of 
the  lists  which  they  had  compiled.  This  they  say  was  done  in  1904. 
They  also  allege  that  at  that  time  there  was  a  portion  of  the  roadbed 
belonging  to  the  St.  Louis  Southwestern  Railway  Company  of  Texas 
situated  in  Franklin  County,  upon  which  taxes  had  never  been  paid; 
that  by  virtue  of  their  contract  with  the  county  they  caused  that  por- 
tion of  the  roadbed  to  be  assessed,  and  C.  W.  Stringer,  who  was 
county  attorney  at  the  time,  on  the  15th  of  April,  1901,  instituted  6uit 
to  recover  from  the  railway  company  such  delinquent  taxes.  The 
suit  terminated  in  a  judgment  in  behalf  of  the  county  for  the  sum  of 
$300.  It  is  further  alleged  that  in  August,  1906,  the  Commissioners' 
Court  of  Franklin  County  passed  and  entered  an  order  employing  the 
appellant  Stringer  to  bring  the  delinquent  tax  record  down  to  that 
date  by  compiling  a  supplemental  delinquent  tax  record  in  addition 
to  that  which  had  theretofore  been  compiled  by  Stringer  and  Mattin- 
son, 6aid  supplemental  record  to  include  the  years  1903  to  1905. 
The  contract  also  authorized  Stringer  to  collect  the  delinquent  taxes 
due  the  county  as  shown  by  this  delinquent  tax  record,  allowing  him 
as  compensation  ten  per  cent,  of  all  of  the  county  taxes  collected 
which  had  become  delinquent  after  August  12th,  1903.  Appellants 
further  allege  the  performance  of  this  work  by  Stringer,  and  its  ac- 
ceptance and  approval  by  the  Commissioners'  Court  of  Franklin 
County.  It  is  alleged  that  on  the  11th  day  of  December,  1906,  the 
Commissioners'  Court  entered  an  order  repudiating  the  contracts 
theretofore  entered  into  with  Stringer  and  Mattinson;  that  by  reason 
of  that  repudiation  the  appellants  were  prevented  from  carrying  out 
their  part  of  the  contract  which  provided  for  the  recovery  of  their 
fees  and  compensation.  Appellants  claim  that  they  were  entitled  to 
$300  collected  by  the  suit  against  the  railway  company  before  men- 
tioned. It  is  charged  that  had  they  not  been  prevented  by  Franklin 
County  from  so  doing  they  could  have  realized  for  their  part  out 
of  the   delinquent  taxes,   over   and   above  all   expenses,  the   sum  of 
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$1,000.  It  is  further  alleged  in  the  petition  that  the  services  in  pre- 
paring the  delinquent  tax  records  before  mentioned  were  rendered  by 
the  appellants  at  the  special  instance  and  request  of  the  Commissioners' 
Court  acting  for  Franklin  County;  that  the  records  were  beneficial  and 
useful  to  the  county,  and  are  now  in  use  by  the"  department  of  the 
Comptroller  of  Public  Accounts  of  Texas.  Wherefore  they  pray  that 
if  they  are  not  permitted  to  recover  upon  the  previous  allegations, 
that  they  be  allowed  judgment  for  such  amount  as  will  reasonably 
compensate  them  for  their  time  and  labor.  It  is  also  alleged  that  at 
the  called  session  of  the  Commissioners'  Court,  December  11,  1906, 
an  order  was  entered  employing  counsel  for  the  purpose  of  restraining 
appellants  from  collecting  any  taxes  under  their  contracts,  including 
the  judgment  for  $300  before  mentioned,  and  caused  a  suit  to  be 
instituted  in  the  County  Court  seeking  to  enjoin  the  appellants  from 
collecting  the  aforesaid  taxes;  that  they  were  so  enjoined  from  making 
such  collections,  and  the  railway  company  enjoined  from  paying  over 
to  them  any  part  of  the  $300  due  upon  the  judgment.  But  it  is 
further  alleged  that  the  judgment  of  the  County  Court  restraining 
them  from  collecting  the  delinquent  taxes  had  been  appealed  and  the 
same  was  reversed  and  dismissed;  that  during  the  pendency  of  the 
suit  the  $300  mentioned  was  paid  into  court,  but  since  the  determina- 
tion it  had  been  appropriated  by  Franklin  County  to  its  own  use  and 
benefit.    They  pray  judgment  in  the  aggregate  sum  of  $1,300. 

Franklin  County  answered  by  general  and  special  exceptions,  gen- 
eral denial  and  special  defenses  setting  up  the  want  of  authority  on 
the  part  of  the  Commissioners'  Court  to  enter  into  the  contracts  made 
the  basis  of  the  appellants'  cause  of  action. 

The  case  was  tried  before  the  court,  no  jury  having  been  demanded ; 
and  after  hearing  the  evidence,  a  judgment  was  rendered  in  favor  of 
the  appellee.  There  were  no  conclusions  of  fact  and  law  filed,  and 
none  demanded.  But  there  is  incorporated  in  the  record,  immediately 
following  the  judgment,  the  following  agreement  of  counsel: 

"It  is  hereby  agreed  by  and  between  the  parties  hereto  that  the 
judgment  rendered  for  the  defendant  herein  has  the  effect  of  holding: 

"1st.  That  the  contract  between  plaintiffs  and  defendant  county,  of 
date  August  12th,  1903,  and  found  on  page  1,  Statement  of  Facts, 
was  without  authoritv  of  law  and  void. 

"2nd.  That  the  contract  between  C.  W.  Stringer  and  defendant 
county,  to  be  found  on  page  5,  Statement  of  Facts,  was  without  au- 
thority of  law  and  void. 

"3rd.  That  the  defendant  county  could  not  be  held  liable  to  plain- 
tiffs on  a  quantum  meruit. 

"It  is  hereby  agreed  that  this  case  upon  appeal  may  be  decided  upon 
this  agreed  statement  of  the  issues  of  law  involved,  and  determined 
accordingly. 

"W.  L.  Tittle, 
"Attorney  for  Plaintiffs. 
"R.    T.    Wilkinson, 
"Attorney  for  Defendant." 

'The  above  and  foregoing  agreed  statement  of  the  issues  of  law  in- 
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volved  in  this  case,  signed  by  all  the  parties  thereto  having  been  ex- 
amined by  me  is  found  in  all  things  correct  and  is  hereby  approved 
and  ordered  filed  as  part  of  the  record  in  this  case. 
"This  April  19th,  A.  D.  1909. 

"P.  A.  Turner, 
"Judge  of  the  District  Court  of  Franklin  County,  Texas." 

While  we  do  not  think  this  agreement,  although  approved  by  the 
trial  court,  should  have  the  effect  of  limiting  us  in  our  consideration 
of  the  issues  of  law  and  fact  presented  in  the  record  to  which  we 
might  look  for  support  of  the  judgment  rendered  in  the  case,  still  we 
may  regard  it  as  indicating  the  legal  conclusions  which  actuated  the 
court,  and  as  a  waiver  on  the  part  of  the  appellants  of  any  other  ob- 
jections not  involved  in  such  conclusions.  In  the  main  the  allegations 
in  the  petition  were  sustained  by  the  evidence. 

The  contract  of  August,  1903,  referred  to  in  the  appellants*  petition, 
is  as  follows: 

"In  the  Matter  of  Delinquent 
Taxes  of  Franklin  County. 

"Wednesday,  August  12,  1903. 

"On  this  day  came  on  to  be  heard  the  propriety  of  having  the  de- 
linquent tax  record  of  Franklin  County  made  out,  as  required 
by  the  'Colquitt  Act/  and  it  appearing  to  the  Court  that  said  record 
should  be  made: 

"It  is  hereby  ordered  by  the  Court  that  C.  W.  Stringer  and  J.  E. 
Mattinson  be  and  they  are  hereby  authorized  to  make  the  delinquent 
tax  record  for  said  county  in  compliance  with  law,  and  to  institute  all 
suits  and  proceedings  in  the  name  of  the  State  of  Texas  or  Franklin 
County  necessary  to  foreclose  the  tax  lien  on  land,  and  to  collect  all 
taxes,  penalties  and  interest  that  are  now  delinquent  and  due  to  said 
county;  that  said  C.  W.  Stringer  and  J.  E.  Mattinson  are  to  assume 
all  expenses  of  every  character  in  order  to  complete  said  delinquent  tax 
record  and  to  collect  said  delinquent  taxes,  and  as  compensation  shall 
be  entitled  to  retain  for  their  services  all  monevs  by  them  collected  on 
any  taxes  which  are  now  delinquent  on  land  in  said  county,  after  they 
have  paid  to  the  State  the  State  taxes  which  they  may  collect,  provided 
that  this  shall  not  apply  to  the  delinquent  taxes  nor  costs  now  in- 
volved in  the  suit  between  the  St.  Louis  S.  W.  By.  Company  of  Texas 
and  Franklin  County." 

It  is  contended  by  counsel  for  appellee  that  the  statute  had  desig- 
nated the  tax  collector  as  the  person  whom  the  Commissioners*  Court 
should  employ  to  perform  the  service  of  preparing  the  delinquent  lists 
which  should"  thereafter  compose  what  is  known  as  the  "Delinquent 
Tax  Becord,"  and  that  the  court  was  without  authority  to  delegate  that 
duty  to  another,  or  to  contract  with  another  for  its  performance.  It 
seems  to  have  been  the  purpose  of  the  Act  of  1907,  known  as  the 
"Delinquent  Tax  Act,"  as  stated  in  its  caption  (1)  to  provide  for  the 
collection  of  taxes  theretofore  and  thereafter  levied ;  (3)  to  make  such 
taxes  a  lien  on  the  land  taxed;  (3)  to  establish  and  continue  that 
lien;  (4)  to  provide  for  the  sale  and  conveyance  of  lands  delinquent 
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for  taxes  since  1883  which  had  been  returned  delinquent  and  reported 
sold  for  taxes  and  which  had  not  been  redeemed.  In  order  to  carry 
into  effect  the  provisions  and  purposes  of  this  Act  the  Legislature 
deemed  it  necessary  that  the  data  which  should  form  the  basis  of  suits 
authorized  by  this  Act  to  be  instituted  for  the  collection  of  delinquent 
taxes  should  be  collected  in  some  convenient  and  authentic  form. 
Art.  5232c  of  the  Eevised  Civil  Statutes,  which  is  the  same  as  sec.  3 
of  the  Act  of  1897,  provides:  "It  6hall  be  the  duty  of  the  Commis- 
sioners' Court  of  each  county  in  this  State  immediately  upon  the  tak- 
ing effect  of  this  chapter  to  cause  to  be  prepared  by  the  tax  collector, 
at  the  expense  of  the  county  (the  compensation  for  making  out  the 
delinquent  tax  record  to  be  fixed  by  the  Commissioners'  Court),  a  list 
of  all  lands,  lots,  or  parts  of  lots  sold  to  the  State  for  taxes  since  the 
first  day  of  January,  1885,  and  which  have  not  been  redeemed,  in  their 
respective  counties,  and  unorganized  counties  attached  thereto,  and  to 
have  such  lists  recorded  in  books  to  be  called  the  "Delinquent  Tax 
Becord,"  etc.  We  may  concede  the  correctness  of  the  general  proposition, 
that  when  the  law  imposes  upon  an  officer  the  performance  of  certain 
acts  as  a  part  of  his  official  duties  the  Commissioners'  Courts  of  the  dif- 
ferent counties  are  without  authority  to  contract  with  any  other  person 
to  perform  those  services,  or  to  in  any  manner  transfer  that  official 
duty  to  any  other  person  than  that  named  in  the  law.  It  is  equally 
true  that  when  the  law  has  fixed  the  compensation  which  an  officer 
shall  receive  for  given  services,  or  when  it  has  imposed  upon  him  the 
duty  of  performing  a  service  without  specifically  fixing  any  compensa- 
tion therefor,  he  can  not  contract  to  receive  from  other  sources  any  ad- 
ditional compensation  for  doing  his  official  duty.  But  this  statute 
provides  that  for  the  performance  of  this  particular  service  the  county 
shall  make  compensation.  The  county  was,  therefore,  authorized  to 
contract  for,  or  to  fix,  as  termed  by  the  Act,  the  compensation  to  be 
paid.  The  question  then  is,  was  the  county  limited  in  the  persons 
whom  it  might  contract  with,  or  employ,  to  perform  this  work,  to  the 
tax  collector?  In  other  words,  did  this  Act  make  it  a  part  of  the  offi- 
cial duty  of  the  tax  collector  to  prepare  those  delinquent  lists?  Or 
did  it  merely  empower  the  Commissioners'  Court  to  make  it  a  part 
of  his  official  duty?  An  affirmative  answer  to  the  latter  question  would 
not  necessarily  imply  the  same  answer  to  the  first.  If  the  statute 
intended,  or  had  the  legal  effect,  to  make  the  preparation  of  those  lists 
a  part  of  the  official  duty  of  the  tax  collector,  and  also  made  it  the 
duty  of  the  Commissioners'  Court  to  "cause"  him  to  perform  it,  it  fol- 
lows that  it  would,  upon  the  taking  effect  of  the  law,  have  become  his 
duty  to  proceed  with  the  work  without  any  action  on  the  part  of  the 
Commissioners'  Court  in  that  respect.  If  this  was  the  intention  of 
the  statute,  then  this  purpose  could  have  been  made  plain  by  the  use 
of  much  less  verbiage  than  was  used.  We  rather  incline  to  the  opinion 
that  in  this  instance  the  words  actually  employed  are  such  a  departure 
from  those  which  would  naturally  have  been  used,  if  such  had  been  the 
intention  of  the  Legislature,  that  we  may  infer  that  no  such  intention 
existed.  The  question  may  then  be  asked,  why  did  the  law  make  it 
the  duty  of  the  Commissioners'  Court  to  cause  the  tax  collector  to 
perform  this  work?    The  significance  of  this  question  may  be  met  in 
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part  by  the  observations  we  have  just  made.  If  such  was  the  intention, 
why  did  not  the  law  so  state  without  the  circumlocution  actually  em- 
ployed? If  the  law  imposed  the  duty,  then  why  require  the  Commis- 
sioners' Court  to  cause  him  to  do  it?  We  think  the  purpose  of  the 
statute  was  to  empower  the  Commissioners'  Courts  of  the  different 
counties  to  require  this  work  to  be  done  by  the  tax  collector,  for  the 
reason  that  the  records  from  which  the  data  were  to  be  collected  were 
mainly  in  his  custody,  and  naturally  he  would  be  the  person  who 
could  most  conveniently  and  accurately  compile  it.  But  it  did  not 
become  his  duty  till  its  performance  was  demanded  by  the  Commis- 
sioners' Court.  It  was  not  one  of  the  governmental  functions  an- 
nexed to  his  office,  but  the  performance  of  a  purely  clerical  service. 
It  was  not  the  doing  of  some  acts  which  in  themselves  were  thereafter 
to  form  a  public  record,  or  the  making  of  a  public  record  de  novo,  but 
the  collection  of  data  from  pre-existing  records.  The  lists  when  com- 
pleted did  not  acquire  any  legal  sanctity  by  reason  of  having  been 
prepared  by  him ;  no  authentication  was  required  from  him,  neither 
was  the  work  to  be  taken  as  prima  facie  correct.  After  their  prepara- 
tion the  lists  were  to  be  filed  with  the  county  clerk  and  by  him  certi- 
fied to  the  Commissioners'  Court.  This  body  was  then  required  to 
examine  the  lists  and  make  such  corrections  as  were  necessary,  after 
which  they  were  to  be  published,  and  then  recorded  in  a  book  called 
"The  Delinquent  Tax  Becord"  in  the  office  of  the  county  clerk.  Again, 
this  work  was  to  be  done  but  once.  A  somewhat  new  system  of  pro- 
cedure for  the  collection  of  delinquent  taxes  was  inaugurated  by  this 
Act,  and  provision  was  made  for  preserving  lists  of  lands  reported  de- 
linquent in  the  future.  The  fact  that  the  work  was  to  be  done  but 
once  furnishes  to  us  very  cogent  reasons  for  holding  that  it  was  not  an 
official  act  which  could  only  be  performed  by  the  tax  collector.  Let 
us  suppose  that  in  Franklin  County  a  suit  had  been  brought  by  the 
proper  authority  for  the  collection  of  some  portion  of  the  taxes  shown 
to  be  delinquent  on  the  lists  prepared  and  furnished  by  the  appellants, 
and  that  in  all  other  respects  the  law  had  been  literally  complied  with, 
would  it  be  any  defense  upon  the  trial  of  such  a  suit  that  the  original 
delinquent  lists  had  been  prepared  and  furnished  by  one  other  than 
the  tax  collector?  We  think  not.  If  it  would  not,  then  the  county 
had  received  in  the  preparation  of  such  lists  by  the  appellants  a  bene- 
fit which  the  law  contemplated  should  be  paid  for  by  it.  We  have 
therefore  concluded  that  the  Commissioners'  Court  had  the  power  un- 
der the  provisions  of  this  law  to  contract  with  some  person  other  than 
the  tax  collector  for  the  performance  of  this  service.  We  can  see  no 
reason  why  this  could  not  be  done,  in  view  of  the  fact  that  the  service 
to  be  performed  can  not,  in  any  sense,  be  regarded  as  the  exercise  of 
any  of  the  governmental  functions  attached  to  a  public  office. 

But  we  do  not  mean  to  be  understood  as  holding  that  the  appellee 
had  the  legal  authority  to  make  this  particular  contract.  There  are 
other  objections  to  be  considered.  The  compensation  allowed  by  this 
contract  awards  to  the  appellants  for  their  services  the  right  to  them- 
selves collect  and  retain  all  that  portion  of  the  taxes  shown  on  those 
delinquent  lists  to  belong  to  the  county.  Such  a  proceeding  was  not 
only  an  attempted  transfer  of  the  official  duty  of  the  tax  collector  in 


I 


350  Texas  Civil  Appeals  Reports,  Vol.  58.       [December, 

collecting  delinquent  taxes,  but  it  was  an  effort  to  barter  to  private 
individuals  the  county's  sources  of  revenue.  Neither  of  these  could 
the  Commissioners'  Court  do.  The  duty  of  the  tax  collector  to  collect 
all  taxes  due  the  county  and  the  State  is  so  well  settled  that  it  is  un- 
necessary to  refer  to  the  specific  provisions  of  the  law  on  that  subject. 
That  this  duv  is  one  of  the  important  governmental  ministerial  func- 
tions which  he  alone  can  exercise,  we  think  is  too  plain  to  be  disre- 
garded. Therein  lies  the  distinction  between  the  collection  of  taxes 
and  the  preparation  of  the  delinquent  lists.  The  service  contemplated 
in  the  latter  instance  may  be  performed  by  another,  because  it  is  not 
in  the  exercise  of  some  governmental  function;  and  can  not  be  exer- 
cised by  another  in  the  first  instance,  because  it  would  be  the  exercise 
of  a  governmental  function  and  is  nontransferable. 

The  law  has  not  only  provided  certain  methods  for  collecting  the 
revenues  paid  in  taxes,  but  has  formulated  a  well-balanced  system  for 
their  disbursement.  All  taxes,  whether  current  or  delinquent,  are  first 
to  be  paid  to  the  tax  collector,  and  by  him,  at  certain  stated  periods, 
paid  over  to  the  treasurer,  and  by  the  latter  paid  out  upon  the  proper 
orders  of  those  designated  by  law.  This  system  was  devised  and  is  ad- 
hered to  for  the  purpose  of  maintaining  an  orderly  and  economical 
administration  of  the  fiscal  department  of  the  county  government,  and 
to  furnish  a  check  against  unwise  and  corrupt  practices  by  those  en- 
trusted with  the  custody  and  expenditure  of  the  public  funds.  When 
collected  the  revenues  of  a  county  are  divided  by  law  into  specific 
funds,  which  are  to  be  expended  in  the  payment  of  claims  according 
to  their  classification  with  reference  to  such  division.  There  are  what 
are  called  the  general  county  fund,  the  road  and  bridge  fund,  and 
where  a  county  has  a  bonded  indebtedness  there  is  also  an  interest  and 
sinking  fund.  In  settlements  between  the  collecting  and  disbursing 
officers  of  the  county,  and  in  the  reports  that  are  to  be  made  to  the 
auditing  and  inspecting  departments,  the  distinction  between  these 
funds  is  required  to  be  observed.  Each  claim  against  the  county  must 
be  paid  out  of  that  fund  to  whose  class  it  properly  belongs.  It  is  true 
that  the  Commissioners'  Courts  mav,  in  some  instances,  transfer  monev 
from  one  fund  to  another;  but  the  law  contemplates  that  this  shall  be 
done  before  money  standing  to  the  credit  of  one  fund  shall  be  applied 
to  the  payment  of  claims  forming  a  charge  against  another.  Claims 
against  a  county  are  required  by  law  to  be  paid  in  the  order  in  which 
they  are  presented,  and  for  that  purpose  the  treasurer  is  required  to 
keep  a  book  in  which  all  claims  allowed  shall  be  registered  as  presented. 
If  the  county  Commissioners'  Court  can  be  permitted  to  dispose  of  its 
revenues  in  advance  of  their  collection  in  the  manner  attempted  in 
this  instance,  they  can  easily  use  that  method  as  a  subterfuge  for  giv- 
ing preference  to  one  claim  holder  over  another.  If  they  may  contract 
to  pay  for  the  preparation  of  a  delinquent  tax  record  by  such  an 
agreement,  they  can  also  contract  in  the  same  way  to  pay  for  bridges 
and  other  public  improvements;  in  fact,  may  settle  any  debt  by  the 
same  method.  It  requires  but  little  reflection  to  discover  the  confusion 
that  would  inevitably  result  from  the  adoption  of  such  a  system. 

We  think  the  Commissioners'  Court  of  Franklin  County  were  with- 
out authority  to  make  the  agreement  empowering  the  appellants  to  col- 
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lect  and  retain  the  delinquent  taxes  due  the  county.  While  possessing 
the  authority  to  fix  the  compensation  which  appellants  might  receive, 
to  be  paid  out  of  taxes  after  their  collection,  it  could  not  assign  to  them 
in  advance  of  their  collection  the  taxes  due  from  any  particular  class 
of  individuals,  or  for  any  particular  years. 

But  if  we  should  accept  as  correct  the  argument  of  the  appellants, 
that  this  feature  of  the  contract  is  valid  and  within  the  power  of  the 
Commissioners'  Court,  it  still  leaves  their  suit  without  merit.  For  if 
the  court  had  this  authority,  the  contract  had  the  legal  effect  of  as- 
signing absolutely  to  the  appellants  all  the  claims  and  liens  which  the 
county  had  against  those  lands  and  lots  included  in  the  lists  incorpo- 
rated in  the  delinquent  tax  record.  The  service  of  preparing  the  lists 
having  been  performed,  the  contract  between  the  county  and  the  ap- 
pellants was  executed.  The  subsequently  attempted  rescission  by  any 
other  Commissioners'  Court  would  be  ineffectual  to  destroy  the  rights 
of  the  assignees,  and  for  that  reason  the  county  could  not  be  held  liable 
on  account  of  such  rescission.  If  this  contract  was  valid  the  appel- 
lants had  received  their  compensation  from  the  county  by  the  assign- 
ment of  the  taxes.  There  remained  no  contract  to  be  broken.  The 
Commissioners'  Court  has  no  control  over  the  collection  of  taxes;  that 
duty  devolves  upon  others.  The  chance  of  collecting  the  delinquent 
taxes  assigned  to  appellants  was  assumed  by  them.  If  the  collector  of 
taxes  interfered  and  asserted  his  legal  right  to  collect  them  the  county 
could  not  under  any  theory  of  the  case  be  held  liable  for  more  than 
had  been  appropriated  by  it.  There  is  neither  pleading  nor  proof  that 
would  justify  a  judgment  against  the  appellee  for  any  sum,  under 
that  construction  of  the  contract. 

But  assuming  that  the  consideration  agreed  upon  in  the  order  relied 
on  was  in  excess  of  the  authority  of  the  Commissioners'  Court,  and 
for  that  reason  unenforceable ;  it  does  not  necessarily  follow  that  under 
proper  pleading,  and  proof  the  appellants  would  not  be  entitled  to 
recover  some  compensation  for  their  work.  The  statute  authorizes  the 
Commissioners?  Court  to  fix  the  amount  to  be  paid  in  such  cases.  If 
that  which  they  in  this  instance  did  fix  was  unlawful,  then  the  parties 
are  in  the  position  of  none  having  been  fixed,  and  that  duty  still  re- 
mains to  be  performed  by  the  court.  If  we  regard  the  subsequent 
action  of  the  court  as  a  refusal  to  fix  any,  then  we  think  the  appellants 
would  be  entitled  to  recover  what  their  services  were  reasonably  worth. 
There  is  a  portion  of  the  petition  which  asks  for  a  quantum  meruit,  in 
the  event  appellants  were  not  entitled  to  a  recovery  under  their  contract. 
But  they  have  failed  to  allege  the  value  of  their  services.  The  state- 
ment of  the  amounts  which  appellants  might  have  realized  under  their 
contract  if  they  had  been  permitted  to  collect  the  taxes  is  not  the 
statement  of  the  value  in  the  action  for  a  quantum  meruit. 

The  second  contract  referred  to  in  the  appellants'  petition  was  made 
with  Stringer  alone,  Mattinson  being  at  the  time  County  Judge  of 
Franklin  County.  It  is  alleged  that  by  the  terms  of  this  contract 
Stringer  was  engaged  to  compile  a  supplemental  delinquent  tax  list, 
to  include  the  years  1903,  1904  and  1905;  in  other  words,  to  bring 
down  to  that  date  the  work  undertaken  by  him  and  Mattinson  in  1903. 
There  is  also  this  additional  clause  in  that  contract:    "This  contract 
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to  supersede  the  one  shown  by  order  of  August  14,  1906,  Vol.  E, 
page  459,  Commissioners'  Minutes,  which  is  rescinded.  The  Court 
deeming  it  absolutely  necessary  to  employ  said  C.  W.  Stringer  or  some 
other  competent  person  for  the  purposes  herein  stated  and  further 
especially  stated  in  section  six  of  chapter  130,  Acts  of  the  29th  Legis- 
lature, hereby  agrees  to  pay  C.  W.  Stringer  ten  percent  of  all  such 
taxes  collected  and  paid  to  the  collector  of  taxes  in  Franklin  County, 
and  in  case  of  absolute  necessity  for  C.  \V.  Stringer  to  prosecute  suits 
to  collect  said  taxes  and  to  pay  for  reports  of  an  abstract  company  as 
to  the  owner  of  property  assessed  as  unknown  or  unrendered  and  as 
to  the  holder  of  any  liens  against  the  same,  he  is  to*  receive  fifteen 
percent  additional  of  such  taxes  sued  for  and  collected  and  paid  to 
the  collector."  There  does  not  appear  to  be  any  claim  in  this  suit 
for  compensation  for  services  performed,  other  than  the  bringing  down 
to  date  of  the  supplemental  delinquent  list.  We  are  inclined  to  think, 
as  before  stated,  that  no  such  authority  is  given  the  Commissioners' 
Court  as  is  here  contended  for.  Art.  5232j  of  the  Revised  Civil  Stat- 
utes seems  to  have  provided  a  means  for  preparing  and  preserving  lists 
of  delinquents  subsequently  occurring.  This  last  contract  was  an  evi- 
dent attempt  to  conform  to  the  provisions  of  the  Act  of  1905  (see 
Acts  of  1905,  p.  318),  providing  for  the  assessment  and  collection  of 
taxes  in  certain  cases.  Sec.  6  of  this  Act  provides:  "If  the  Commis- 
sioners' Court  of  any  county  in  this  State  shall  deem  it  expedient  to 
contract  with  any  person  to  enforce  the  collection  of  any  delinquent 
State  or  county  taxes,  or  to  make  up  a  list  of  properties  referred  to 
in  this  Act,  and  to  enforce  the  collection  of  taxes  thereon  for  a  per- 
cent of  the  taxes,  penalty  and  interest  actually  collected  and  paid  to 
the  collector  of  taxes,  the  State  Comptroller  shall  be  authorized  to  join 
in  said  contract  and  allow  the  same  percent  for  State  taxes  that  is 
contracted  to  be  paid  by  the  Commissioners'  Court  for  the  collection  of 
county  taxes,  which  shall  not  exceed  ten  percent,  except  in  case  of 
absolute  necessity  to  employ  an  attorney  to  push  the  filing  and  prose- 
cution of  tax  suits,  and  to  pay  for  report  of  an  abstract  company  as 
to  the  owner  of  property  assessed  as  unknown  or  unrendered,  and  as 
to  the  holder  of  any  liens  against  the  same,  in  which  case  fifteen  per- 
cent additional  may  be  allowed."  By  a  subsequent  provision  it  is 
made  the  duty  of  the  county  attorney  to  actively  assist  the  person 
with  whom  the  county  may  contract  to  enforce  the  collection  of  the  de- 
linquent taxes  for  a  percentage  thereof.  The  county  attorney  would 
therefore  be  excluded  from  the  benefits  of  this  contract.  There  are 
allegations  in  the  petition,  and  evidence  in  the  recoid,  which  indicate 
that  Stringer  was  at  the  time  of  making  both  of  the  contracts  relied 
upon  the  County  Attorney  of  Franklin  County.  If  that  be  true  he 
would  not  be  entitled  to  any  compensation,  and  Mattinson  does  not 
claim  any. 

Having  reached  the  conclusion  that  the  only  compensation  which  the 
appellants  were  entitled  to  recover  for  their  services  in  preparing  the 
delinquent  lists  for  Franklin  County  is  the  value  of  their  services,  or 
such  a  reasonable  sum  as  the  Commissioners'  Court  may  provide,  there 
still  remains  an  insuperable  obstacle  in  the  way  of  their  recovery  in 
this  suit.    Art.  790  of  Rev.  Civ.  Statutes  provides  that  no  county  shall 
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be  sued  unless  the  claim  upon  which  such  suit  is  founded  shall  have 
first  been  presented  to  the  county  Commissioners'  Court  for  allow- 
ance, and  such  court  shall  have  neglected  or  refused  to  audit  and 
allow  the  same  or  any  part  thereof.  If  the  appellants  held  a  claim 
against  the  county  for  the  value  of  their  services  in  preparing  the 
delinquent  lists,  it  was  required  of  them,  before  entering  suit,  to 
present  their  claim  to  the  Commissioners'  Court  of  Franklin  County 
for  allowance.  In  view  of  this  legal  requirement,  it  is  essential  in 
suits  against  counties  that  the  petition  should  allege  and  the  proof 
should  show  that  this  provision  of  the  law  had  been  complied  with 
and  that  the  court  refused  or  neglected  to  audit  and  allow  the  claim 
or  any  part  thereof.  Hohman  v.  Comal  County,  34  Texas,  37; 
Powder  River  Cattle  Co.  v.  Custer  County,  9  Mont.,  153,  22  Pac, 
386;  Bell  County  v.  Flint,  91  S.  W.,  329;  11  Cyc,  602;  4  Am.  & 
Eng.  PI.  and  Prac,  658;  5  idem,  296.  In  this  case  it  was  neither 
alleged  nor  proven  that  a  claim  for  any  sum  was  presented  to  the  Com- 
missioners' Court  of  Franklin  County  for  allowance.  The  order  relied 
upon  as  a  rescission  of  the  former  orders  made  by  the  court  in  1903 
and  1906  is  not  sufficient  to  show  a  refusal  to  allow  any  sum  for  com- 
pensation to  the  appellants  on  their  work.  The  order  seems  to  have 
been  intended  merely  as  a  direction  to  the  tax  collector  to  institute  a 
suit  against  the  St.  Louis  Southwestern  Bailway  Company  of  Texas 
to  restrain  it  from  paying  over  to  the  appellants  the  sum  of  $300  due 
on  a  judgment  for  delinquent  taxes,  and  a  suit  against  the  appellants 
for  the  purpose  of  collecting  from  them  all  taxes  in  excess  of  twenty- 
five  percent  that  had  been  collected  by  them  under  the  former  conr 
tract  with  the  county.  These  directions  were  without  any  legal  effect 
whatever.  Stringer  v.  Holley,  47  Texas  Civ.  App.,  632,  105  S.  W., 
1146.  The  testimony  shows  that  the  restraint  temporarily  imposed 
by  this  action  was  subsequently  removed  by  the  dismissal  of  the  suit 
on  appeal. 

Notwithstanding  the  trial  court  may  have  erred  in  some  of  his  legal 
conclusions,  if  he  rendered  the  only  judgment  that  could  have  been 
rendered  under  the  pleading  and  evidence  in  the  case  the  judgment 
should  be  affirmed.     The  judgment  is  accordingly  affirmed. 

Affirmed. 


JANUARY,  1910. 


Van  Zandt-Moore  Iron  Works  v.  E.  W.  Axtell. 

Decided  January   1,   1910. 

1. — Practice— Exclusion  of  Testimony — Harmless  Error. 

Any  error  in  excluding  evidence  is  rendered  harmless  when  the  ruling  is 
afterwards  changed  and  permission  given  to  introduce  the  same. 

Vol.  LVIII  Civil— 28. 
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2. — Same — Admission  of  Testimony. 

An  appellant  cannot  complain  of  the  admission  of  testimony  when  he 
introduced  testimony  to  the  same  effect  himself. 

3. — Charge— Undue  Emphasis — Error. 

In  a  suit  for  the  purchase  price  of  an  engine,  wherein  the  defendant 
plead  failure  of  consideration  and  in  reconvention,  charges  considered  and  held 
reversible  error  in  that  they  gave  undue  emphasis  to  plaintiff's  contentions. 

4. — Practice— Refusal  of  Charges. 

Where  an  appellant  requested  a  number  of  charges  on  the  same  issue,  and 
some  are  given  and  others  refused,  the  fact  that  those  refused  were  more 
favorable  to  him  than  those  given  would  not  be  good  ground  of  complaint. 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below 
before  Hon.  John  L.  Terrell. 

Cowan,  Burney  &  Ooree,  for  appellants. 

McCart,  Bowlin  &  McCart,  for  appellee. 

DUNKLIN,  Associate  Justice. — E.  W.  Axtell  sued  the  Van  Zandt- 
Moore  Iron  Works  to  recover  the  purchase  price  of  an  engine,  and 
from  a  judgment  in  favor  of  the  plaintiff  the  defendant  has  appealed. 

The  defendant  pleaded  specially  that  the,  engine  was  purchased  by 
the  Van  Zandt-Moore  Iron  Works  for  the  use  and  benefit  of  Bode  & 
Lux;  that  plaintiff,  with  knowledge  of  that  fact,  negotiated  with  both 
firms  in  the  sale  of  the  engine  and  that  as  a  part  of  the  contract  of 
sale  Axtell  warranted  that  the  engine  would  furnish  a  certain  amount 
of  power  by  using  a  given  quantity  of  gasoline,  and  agreed  with  the 
purchasing  firm  that  if  the  engine  failed  to  meet  this  guaranty,  de- 
fendant should  have  the  right  to  rescind  the  sale  upon  a  return  of  the 
engine  to  Axtell.  Defendant  further  alleges  that  the  engine  was  not 
as  it  was  represented,  and  upon  this  ground  prayed  that  the  sale  be 
rescinded,  that  plaintiff  take  nothing  by  his  suit,  and  that  the  de- 
fendant firm  have  judgment  over  against  Axtell  for  certain  expenses 
incurred  by  reason  of  the  breach  of  Axtell's  warranty.  The  Van 
Zandt-Moore  Iron  Works  also  prayed  that  Bode  &  Lux  be  made  parties 
defendants,  and  the  latter  firm  filed  pleadings  in  which  the  same  war- 
ranties and  breach  thereof  were  pleaded.  Bode  &  Lux  further  alleged 
that  relying  upon  the  warranties  of  plaintiff  they  had  incurred  certain 
expenses,  and  by  plea  of  reconvention  against  the  plaintiff  they  sought 
to  recover  the  same  as  damages,  but  the  judgment  of  the  trial  court 
was  adverse  to  this  plea  and  there  has  been  no  appeal  therefrom  by 
Bode  &  Lux. 

By  several  assignments  of  error  complaint  is  made  of  the  action  of 
the  court  in  sustaining  objections  to  certain  testimony  offered  by  the 
appellant.  If  there  was  error  in  such  ruling,  the  same  was  rendered 
harmless  in  view  of  the  fact  that  afterwards  permission  was  given 
appellant  to  intrpduce  the  same  testimony  that  had  been  thus  ex- 
cluded. 

It  seems  that  the  question  of  amount  of  steam  power  required  to 
operate  the  machinery,  for  which  the  engine  in  controversy  was  pur- 
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chased,  became  a  material  inquiry,  and  over  appellant's  objection 
L.  II.  Blank  was  permitted  to  testify  concerning  the  capacity  of  engine 
necessary  to  operate  the  machinery  after  Bode  &  Lux  had  sold  the 
plant  in  which  it  was  used.  Luther  Van  Zandt,  witness  for  appellant, 
also  testified  concerning  the  same  matters  covered  by  Blank's  testi- 
mony, and  the  court  did  not  err  in  admitting  the  testimony  of  the  last 
named  witness. 

The  following  instructions  were  given  the  jury:  "You  will  find  for 
the  plaintiff  in  this  case  for  whatever  you  find  was  the  agreed  price 
of  the  engine  in  question,  unless  you  find  for  the  defendant  upon 
some  other  phase  of  this  charge. 

"If  you  believe  from  the  evidence  that  at  the  time  of  the  sale  of 
the  gasoline  engine  in  question,  the  only  warranty  made  by  Axtell  to 
Van  Zandt  was  that  'the  engine  was  guaranteed  against  defects  in 
material  and  workmanship,  and  to  develop  a  horse  power  on  brake 
test/  or  what  is  known  as  the  written  guaranty,  you  will  find  for  the 
plaintiff,  Axtell. 

"If  you  believe  from  the  evidence  that  at  the  time  of  the  sale  of 
the  engine  in  question,  and  as  part  of  the  contract  of  sale  of  same, 
that  it  was  agreed  between  Axtell  and  Van  Zandt  that  the  written 
guaranty  was  only  as  to  Tiorse  power/  and  that  in  addition  to  said 
written  guaranty  Axtell  warranted  to  Van  Zandt  that  the  engine 
'would  operate  in  capable  hands  on  either  one  gallon  stove  gasoline 
or  naptha  per  each  indicated  horse  power  for  ten  hours,  and  if  less  work 
was  done,  the  consumption  would  be  in  proportion/  or  what  is  known 
as  the  'catalogue  warranty/  and  if  you  further  find  that  the  engine 
failed  in  a  material  respect  to  comply  with  said  warranty,  if  there 
was  any,  then  you  will  find  for  the  defendants. 

"If  you  find  from  the  evidence  that  said  'catalogue  warranty/  if  any, 
was  made  as  aforesaid,  but  you  further  find  that  said  engine  complied 
with  the  terms  of  said  warranty,  if  any,  in  all  material  respects,  then 
you  will  find  for  the  plaintiff. 

"The  burden  of  proof  is  upon  the  defendants  to  establish  by  a  pre- 
ponderance of  the  evidence  the  'catalogue  warranty*  alleged,  and  that 
same  has  been  breached,  and  unless  vou  believe  they  have  done  so,  vou 
will  find  for  the  plaintiff." 

We  are  of  the  opinion  that  the  instructions  above  quoted  unduly 
emphasize  the  contentions  made  by  the  plaintiff  and  were  therefore 
erroneous.  Lumsden  v.  Chicago  B.  I.  &  T.  By.,  28  Texas  Civ.  App., 
225  (67  S.  W.,  168);  Hamm  v.  Briant,  124  S.  W.,  112,  decided  by 
this  court. 

Upon  the  trial  appellant  presented  certain  special  instructions 
which  were  given  the  jury;  this  having  been  done  appellant  can  not 
be  heard  to  complain  of  the  refusal  of  other  requested  instructions 
upon  the  same  issues  and  more  favorable  to  appellant. 

The  record  fails  to  support  the  contention  that  the  defendant  firm 
and  the  firm  of  Bode  &  Lux  each  sought  to  recover  of  the  other,  and 
we  therefore  overrule  the  assignment  complaining  that,  as  the  judg- 
ment failed  to  dispose  of  such  issues,  it  was  not  a  final  judgment. 

The  judgment  of  the  trial  court  in  favor  of  appellee  Axtell  against 
appellant  Van  Zandt-Moore  Iron  Works  is  reversed,  and  the  cause  of 
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action  asserted  by  Axtell  against  appellant  is  remanded  for  another 
trial,  but  the  judgment  in  favor  of  Axtell  as  against  appellees  Bode 
&  Lux  is  not  disturbed. 

Reversed  and  remanded  in  part  and  affirmed  in  part. 


J.  E.  Ware  v.  M.  L.  Clark. 

Decided  January  1,  1910. 

1. — Appeal — Jurisdiction. 

Where  it  appeared  from  the  transcript  in  an  appeal  from  a  County  Court 
to  a  Court  of  Civil  Appeals  that  the  amount  in  controversy  was  less  than  $200, 
and  there  was  nothing  in  the  transcript  to  show  that  the  case  was  an  appealed 
case  from  a  Justice  Court,  the  Court  of  Civil  Appeals  will  not  consider  the 
appeal.  Such  matter  is  jurisdictional  and  will  be  noticed  without  assignment 
of  error.  The  jurisdiction  of  the  court  a  quo  must  affirmatively  appear  from 
the  transcript. 

8. — Practice — Stare  Decisis. 

In  the  matter  of  following  decisions  the  appellate  courts  are  not  bound  by 
rules  of  practice  as  they  are  by  rules  of  property. 

3. — Same — Appeal — Apparent  Want  of  Jurisdiction. 

Where  it  seems  from  the  transcript  on  appeal  to  a  Court  of  Civil  Appeals 
that  the  trial  court  did  not  have  jurisdiction  of  the  case,  but  the  jurisdic- 
tional defect  is  one  that  might  be  explained  or  remedied,  the  proper  practice 
is,  not  to  dismiss  the  appeal,  but  to  reverse  the  judgment  of  the  lower  court 
and  remand  the  cause  with  instructions  to  dismiss  the  case  unless  the  juris- 
dictional facts  are  made  to  appear. 

Appeal  from  the  County  Court  of  Bosque  County.  Tried  below  be- 
fore Hon.  P.  S.  Hale. 

Schenck  &  Pedigo,  for  appellant. 

Richard  Kimball,  for  appellee. 

SPEER,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
of  the  County  Court  of  Bosque  County  in  favor  of  M.  L,  Clark 
against  J.  E.  Ware  for  the  sum  of  one  hundred  and  fifty  dollars,  that 
being  the  whole  amount  claimed  in  the  plaintiffs  petition. 

We  will  not  consider  the  questions  raised  by. the  appellant's  brief 
since  the  transcript  contains  nothing  to  show  that  the  cause  orig- 
inated in  a  Justice's  Court  and  was  appealed  to  the  County  Court  of 
Bosque  County.  The  cause  of  action  appears  to  be  one  over  which  the 
County  Court  has  not  original  jurisdiction,  but  over  which  it  could 
only  have  appellate  jurisdiction.  But,  as  before  stated,  there  is  noth- 
ing to  show  that  in  rendering  the  judgment  it  did  the  County  Court 
was  exercising  its  appellate  jurisdiction.  Tt  has  been  often  held  that 
the  jurisdiction  of  the  trial  court  to  hear  the  cause  must  affirmatively 
appear  from  the  transcript  on  appeal,    American  Soda  Fountain  Com- 
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pany  v.  Mason,  55  Texas  Civ.  App.,  532  (119  S.  W.,  714);  Texas  & 
P.  By.  Co.  v.  Jordan,  83  S.  W.,  1105;  Penn  Fire  Insurance  Co.  v. 
Pounders,  84  S.  W.,  666;  Gregory  v.  Gulf  &  I.  By.  Co.,  20  Texas  Civ. 
App.,  272  (48  S.  W.,  888) ;  Merrick  v.  Sogers,  19  Texas  Civ.  App., 
201  (46  S.  W.,  370).  And  though  there  is  no  assignment  complaining 
of  this  defect,  yet  the  matter,  being  jurisdictional,  is  fundamental  in 
its  nature  and  must  be  noticed  without  an  assignment. 

The  only  serious  question,  however,  is  as  to  the  disposition  to  be 
made  of  the  appeal.  An  examination  of  the  authorities  above  cited 
will  show  that  in  each  of  them  the  appeal  was  dismissed,  and  such  we 
believe  has  been,  the  uniform  practice  of  this  court.  See  American 
Soda  Fountain  Company  v.  Mason,  supra,  and  the  following  unpub- 
lished opinions  of  this  court ;  Lovelady  v.  Brown,  No.  4668 ;  Alexander 
v.  James,  No.  4776;  St.  Louis,  S.  F.  &  T.  By.  Co.  v.  Dupuy,  No. 
5733.  But  it  being  only  a  question  of  practice,  we  do  not  feel  our- 
selves bound  in  this  respect  if  that  is  not  the  correct  disposition  to 
make  of  the  case.  In  Merrick  v.  Bogers,  supra,  where  the  question 
appears  first  to  have  arisen,  the  Court  of  Civil  Appeals  for  the  Third 
District  dismissed  the  appeal  upon  the  reasoning  that  if  the  trial  court 
had  no  jurisdiction,  then  the  appellate  court  had  none.  The  other 
cases  appear  to  follow  this  decision  either  upon  the  same  reasoning  or 
without  question.  But  it  is  not  true  that  the  appellate  court  acquires 
no  jurisdiction  merely  because  the  trial  court  had  none.  Whitner  v. 
Belknap,  89  Texas,  272;  Pecos  &  N.  T.  By.  Co.  v.  Canyon  Coal  Com- 
pany, 102  Texas,  478;  Chicago  B.  I.  &  G.  By.  v.  Crenshaw,  51  Texas 
Civ.  App.,  198  (112  S.  W.,  117).  In  the  case  of  Pecos  &  N.  T.  By. 
Co.  v.  Canyon  Coal  Company,  supra,  which  was  a  certified  question 
from  this  court  to  the  Supreme  Court,  that  court  held  that  the  County 
Court  from  which  the  appeal  was  taken  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  suit,  and  suggested  to  this  court  that  the  better  prac- 
tice "would  be  to  reverse  the  judgment  rendered  by  the  County  Court 
and  dismiss  the  case  rather  than  to  dismiss  the  appeal."  In  that  case 
it  was  undoubtedly  proper  to  dismiss  the  case  since  no  amendment 
could  have  been  made  in  the  County  Court  so.  as  to  give  that  court 
jurisdiction,  the  case  having  been  appealed  from  the  Justice's  Court, 
in  which  court  a  sum  exceeding  two  hundred  dollars  had  been  de- 
manded. We  think  the  above  quotation,  however,  indicates  the  correct 
practice  in  a  case  like  this.  This  court  having  jurisdiction  over  ap- 
peals from  the  County  Court  where  the  amount  involved  is  within  the 
appellate  jurisdiction  of  such  court  and  exceeds  one  hundred  dollars, 
it  would  not  be  proper  to  dismiss  an  appeal  regularly  taken.  The 
proper  practice,  we  think,  is  to  reverse  the  judgment  shown  to  have 
been  entered  by  the  trial  court  without  having  acquired  jurisdiction, 
and,  if  the  jurisdictional  defect  is  one  which  can  be  remedied,  to  re- 
mand the  cause  to  the  Countv  Court  with  instructions  to  dismiss  the 
case  unless  the  jurisdictional  facts  are  made  to  appear,  and  that  course 
is  accordinglv  here  pursued.  See  generally  Glasscock  v.  Barnard,  post 
369,  and  Northern  Pacific  B.  B.  Co.  v.  Walker  (U.  S.)  37  Law  Ed.,  494. 

Reversed  and  remanded  with  instructions. 
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W.  P.  Hudman  v.  R.  A.  Henderson  et  al. 

Decided  January  1,  1910. 

1. — Innocent  Purchaser — Quitclaim  Deed. 

A  deed  which  conveys  only  the  grantor's  right,  title  and  interest  in  land 
is  a  quitclaim  deed,  and  a  purchaser  holding  thereunder  cannot  claim  to  be 
an  innocent  purchaser. 

8. — School  Land — Sale  by  Purchaser. 

Contract  by  a  purchaser  of  school  land  for  sale  of  same  before  the  expira- 
tion of  the  occupancy  period  of  three  years,  considered  and  held  valid. 

ON  MOTION   FOB  REHEARING. 

3. — Contract  for  Sale  of  Land — Construction. 

A  contract  for  the  sale  of  land  contained  a  stipulation  that  in  the  event 
the  vendor  failed  or  refused  to  consummate  the  sale  by  executing  a  deed  he 
should  return  to  the  vendee  the  consideration.  Held,  that  said  stipulation  did 
not  give  the  vendor  the  option  to  execute  a  deed  or  repay  the  consideration. 
The  primary  and  principal  purpose  of  the  parties  was  the  sale  and  purchase 
of  the  land,  and  specific  performance  would  be  decreed. 

Appeal  from  the  District  Court  of  Lynn  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

H.  C.  Ferguson,  for  appellant. — The  proof  showing  that  the  defend- 
ant Henderson  had  made  a  cbntract  with  plaintiff  to  convey  to  him  the 
section  of  land  sued  for,  and  had  paid  him  the  full  value  thereof  as 
agreed  on,  and  that  a  conveyance  was  to  be  made  to  plaintiff  as  soon 
as  the  suit  of  Sprott  v.  Henderson  involving  the  title  to  said  land  was 
decided  in  favor  of  said  Henderson,  and  that  suit  had  been  decided 
in  favor  of  said  Henderson  before  the  institution  of  this  suit,  and  that 
said  Henderson  had  conveyed  to  the  defendant  Redwine  subsequent 
to  his  contract  with  plaintiff  only  such  interest  in  the  land  sued  for 
as  he  owned  at  the  time  of  executing  the  same,  it  was  error  for  the 
court  to  refuse  to  render  judgment  for  plaintiff  for  the  land  sued  for 
and  enforcing  performance  for  said  contract.  Threadgill  v.  Bicker- 
staff,  87  Texas,  522;  Richardson  v.  Levi,  67  Texas,  363;  Taylor  v. 
Harrison,  47  Texas,  460;  Harrison  v.  Boring,  44  Texas,  261;  Carter 
v.  Wise,  39  Texas,  273;  Hamman  v.  Keigwin,  39  Texas,  42;  Rodgers 
v.  Burchard,  34  Texas,  442. 

The  proof  showing  that  the  defendant  Redwine  had  bought  from 
his  co-defendant  Henderson,  the  section  of  land  sued  for  and  another 
of  equal  value,  both  for  $900,  five  hundred  dollars  being  paid  in  cash 
and  the  balance,  four  hundred  dollars,  was  deposited  in  a  bank  to  be 
paid  to  the  said  Henderson  if  the  suit  of  Sprott  v.  Henderson  was  de- 
cided in  favor  of  said  Henderson  and  to  be  returned  to  the  said  Red- 
wine  if  it  was  not  so  decided,  and  that  snid  Redwine  paid  said  four 
hundred  dollars  to  the  said  Henderson  long  after  he  had  both  actual 
and  constructive  notice  of  plaintiff's  purchase  of  said  land,  it  was 
error  for  the  court  to  refuse  to  specifically  enforce  said  contract,  both 
against  the  said  Henderson  and  the  said  Redwine.  Same  authorities, 
also  Fraim  v.  Frederick,  32  Texas,  309. 
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It  was  error  for  the  court  to  hold  that  the  defendant  Redwine  was 
a  bona-fide  purchaser  for  value  without  notice,  when  the  conveyance- 
under  which  he  holds  the  lands  only  conveys  to  him  such  interest  as 
the  defendant  Henderson  had  in  it  at  the  time  he  executed  the  same, 
and. that  the  said  Henderson  had  prior  thereto  executed  the  obligation 
sued  on  by  which  he  bound  himself  to  convey  the  land  to  plaintiff  as 
soon  as  the  suit  of  Sprott  v.  Henderson  was  decided  in  favor  of  said 
Henderson,  and  he  had  received  the  full  consideration  for  said  land 
at  the  time  of  the  execution  of  said  contract,  and  that  said  suit  of 
Sprott  v.  Henderson  had  been  decided  in  favor  of  said  Henderson, 
and  it  further  appearing  that  all  the  purchase  money,  except  an  in- 
significant amount,  was  paid  by  said  Bedwine  to  said  Henderson  long 
after  he  had  both  actual  and  constructive  notice  of  said  Henderson's 
prior  obligation  to  convey  the  said  land  to  plaintiff.  Fraim  v.  Fred- 
erick, 32  Texas,  309. 

The  court  erred  in  holding  that  the  defendant  Henderson  had  the 
option,  under  the  contract  sued  on,  to  either  convey  the  land  sued  for 
or  return  the  purchase  money,  when  the  contract  obligated  the  said 
Henderson  to  convey  the  land  on  the  happening  of  the  event  stated, 
and  acknowledged  the  receipt  of  all  the  purchase  money  for  the  land, 
clearly  importing  that  it  was  only  in  the  event  of  his  inability  to  con- 
vey the  land  that  he  was  to  return  the  purchase  money.  Hemming  v. 
Zimmerschitte,  4  Texas,  164. 

The  contract  sued  on  being  an  absolute  sale  of  the  property  and 
nothing  left  to  be  done  except  to  execute  a  formal  conveyance  when 
the  title  became  clear  and  to  deliver  possession,  could  not  constitute 
an  option,  even  though  it  added  the  legal  obligation  to  refund  in  case 
of  default.  Williams  v.  Graves,  7  Texas  Civ.  App.,  366;  21  Am.  & 
Eng.  Enc.  Law,  925. 

L.  W.  Dalton,  for  appellee. — When  one  buys  school  land  as  addi- 
tional land  to  his  home  section,  and  he  is  in  possession  and  settled 
and  living  on  his  home  section,  and  it  is  in  good  standing,  the  one 
who  purchases  the  additional  land  from  him  and  becomes  an  actual 
settler  on  one  of  the  tracts  and  applies  regularly  for  that  tract  and 
the  one  as  additional  to  it,  and  is  accepted  by  the  Land  Office  as  a 
substitute  purchaser  regularly  and  makes  his  proof  of  occupancy,  the 
sale  to  him  having  been  made  before  three  years'  occupancy  expired, 
and  that  is  lived  up;  and  puts  permanent  and  valuable  improvements 
on  the  additional  tract,  he  gets  a  good  title  to  said  additional  tract, 
even  against  one  who  had  a  contract  to  convey  said  additional  tract 
from  the  original  owner,  but  of  which  contract  the  first  vendee  had 
no  notice  until  long  after  he  had  completed  his  occupancy;  and  this 
is  true,  regardless  of  whether  or  not  he  had  paid  all  the  purchase 
money,  or  in  fact  any  of  it.  Bev.  Stats.,  art.  4218k;  Mast  v.  Tibbies, 
60  Texas,  305. 

Where  it.  is  shown  that  the  land  itself  was  bought  and  not  a  mere 
chance  of  it,  then  the  instrument  is  not  quit  claim,  and  one  can  be  an 
innocent  purchaser;  also,  if  one  follows  the  statutes  in  becoming  a 
substitute  purchaser  and  is  accepted  by  the  Land  Office,  he  holds  the 
land  against  any  secret  contract  the  original  purchaser  may  have  made, 
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regardless  of  the  nature  of  the  instrument  he  got  from  him,  and  he  is 
an  innocent  purchaser. 

For  statement  as  to  what  may,  be  considered  in  determining  whether 
a  deed  is  a  quitclaim  or  not,  see  Harrison  v.  Boring,  44  Texas,  255; 
Carleton  v.  Lombardi,  81  Texas,  357. 

The  use  of  the  word  "quitclaim"  does  not  restrict  the  conveyance  if 
other  language  employed  in  the  instrument  indicates  the  intention  to 
convey  the  land  itself.  Richardson  v.  Levi,  67  Texas,  366;  Tram 
Lumber  Company  v.  Hancock,  70  Texas,  314;  Garrett  v.  Christopher, 
74  Texas,  454;  Nelson  v.  Bridge,  39  Texas  Civ.  App.,  283. 

See  deed  held  to  be  for  the  land,  and  not  a  mere  quitclaim  for  the 
chance  of  it.  Abernathy  v.  Stone,  81  Texas,  432;  Allen  v.  Anderson, 
16  Texas  Ct.  Rep.,  343   (good  case). 

To  ascertain  whether  a  deed  be  a  quitclaim,  all  the  facts  may  be 
looked  to  to  show  whether  the  deed  be  a  release  of  claim  to  or  a  con- 
veyance of  the  land.  Taylor  v.  Harrison,  47  Texas,  461;  Nelson  v. 
Bridge,  39  Texas  Civ.  App.,  283. 

The  doctrine  that  the  grantee  in  a  quitclaim  deed  is  not  to  be 
treated  as  a  bona  fide  purchaser  applies  only  to  quitclaim  deeds  in  the 
strict  sense  of  that  species  of  conveyance.  Harrison  v.  Boring,  44 
Texas,  255;  Richardson  v.  Levi,  67  Texas,  364;  Allen  v.  Anderson, 
16  Texas  Ct.  Rep.,  343. 

The  general  rule  is  that  a  holder  of  land  by  a  mere  quitclaim  deed 
cannot  be  regarded  as  a  bona  fide  purchaser  without  notice.  Excep- 
tion to  the  general  rule  is  where  the  quitclaim  deed  has  a  habendum 
clause.  Finch  v.  Trent,  3  Texas  Civ.  Anp.,  568;  Allen  v.  Anderson, 
16  Texas  Ct.  Rep.,  343;  Stone  v.  Sledge,  24  S.  W.,  679. 

The  language  of  a  deed  is  to  be  considered  in  the  light  of  sur- 
rounding circumstances.  Towns  v.  Brown,  114  S.  W.  (Ky.),  773; 
Bernero  v.  McParland,  R.  E.  Co.,  114  S.  W.,  531. 

SPEER,  Associate  Justice. — W.  F.  Hudman  sued  R.  A.  Hender- 
son and  M.  M.  Redwine  to  enforce  specific  performance  of  the  follow- 
ing contract: 

"The  State  of  Texas, 

County  of  Lynn. 

"This  agreement  this  day  entered  into  between  R.  A.  Henderson, 
party  of  the  first  part,  and  W.  F.  Hudman,  party  of  the  second  part, 
witnesseth:  That  said  party  of  the  first  part  for  and  in  consideration 
of  the  following  described  property  to  wit: 

"One  bay  horse  about  14^  hands  high,  nine  years  old  and  un- 
branded. 

"Also  one  bay  horse  about  14^  hands  high,  four  years  old  and 
branded  X  on  left  thigh. 

"Also  two  sorrel  horses,  one  four  and  one  five  years  old,  branded 
R.  F.  on  left  shoulder. 

"Also  four  buggies,  one  Perry  buggy  been  in  use  about  thirteen 
months,  and  three  new  Banner  buggies. 

"Two  new  sets  of  single  buggy  harness  and  one  set  of.  old  single 
buggy  harness  and  one  set  of  new  double  harness.     Said  property  of 
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the  reasonable  market  value  of  three  hundred  and  twenty  dollars. 
Said  property  this  day  sold  and  delivered  by  the  party  of  the  second 
part  to  the  said  party  of  the  first  part  herein. 

"The  said  party  of  the  first  part  agrees  to  make,  execute  and  deliver 
to  the  party  of  the  second  part  a  good  and  sufficient  deed  to  a  certain 
section  of  State  school  land  in  Lynn  County,  Texas,  after  a  certain 
suit  which  is  now  pending  involving  the  title  to  said  land  shall  have 
been  terminated  in  favor  of  the  party  of  the  first  part  herein.  Said 
land  described  as  follows,  to  wit:  Being  all  of  State  school  section 
No.  448,  cert.  No.  446  in  block  No.  1,  E.  L.  &  R.  R.  R.  R.  Co.  Said 
land  of  a  reasonable  market  value  of  three  hundred  and  twenty  dol- 
lars. 

"It  is  further  agreed  and  understood  by  and  between  the  parties 
herein  mentioned  that  if  the  said  party  of  the  first  part  herein  shall 
fail  or  refuse  from  any  cause  to  execute  and  deliver  said  deed  to  said 
party  of  the  second  part  then  and  in  that  event  the  party  of  the  first 
part  shall  deliver  to  the  party  of  the  second  part  said  property  herein 
conveyed  by  him,  and  in  the  event  of  his  failure  or  inability  to  de* 
liver  said  property  then  the  party  of  the  first  part  shall  pay  to  the 
party  of  the  second  part  the  reasonable  market  value  of  said  property. 

"It  is  further  agreed  and  understood  between  and  by  the  parties 
to  this  contract  that  the  party  of  the  second  part  agrees  to  pay  off 
and  discharge  any  and  all  indebtedness  that  may  be  against  said  prop- 
erty herein  conveyed,  and  to  warrant  and  defend  the  title  to  the  same 
against  any  and  all  encumbrances,  liens  and  claims  whatsoever. 

"In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals 
this  5th  day  of  September,  1903. 

fR.  A.  Henderson,  party  of  the  first  part. 
'W.  F.  Hudman,  party  of  the  second  part." 


"] 


M.  M.  Redwine  pleaded  specially  that  he  was  a  purchaser  of  the  land 
in  good  faith  from  Henderson,  paying  therefor  a  valuable  considera- 
tion; and  furthermore,  that  the  contract  sought  to  be  enforced  was 
void  in  being  in  contravention  of  public  policy,  the  land  being  State 
school  land.  The  court,  before  whom  the  case  was  tried,  denied  plain- 
tiff a  recovery  of  the  land,  but  gave  him  judgment  against  Henderson 
for  its  agreed  value,  and  the  plaintiff  has  appealed. 

In  the  view  we  take  of  the  case,  an  examination  of  the  instrument 
of  conveyance  under  which  Redwine  claims  is  fatal  to  his  right  to  re- 
cover the  land.    The  deed  is  as  follows : 

"The  State  of  Texas, 
Countv  of  Lvnn. 

Know  all  Men  by  These  Presents,  That  I,  R.  A.  Henderson,  of  the 
county  of  Lynn  and  State  of  Texas,  for  and  in  consideration  of  the 
sum  of  five  hundred  dollars  ($500),  and  other  considerations  to  me  in 
hand  paid  by  M.  M.  Redwine,  of  the  county  of  Lynn  and  State  of 
Texas,  the  receipt  of  which  is  hereby  acknowledged,  do  by  these  pres- 
ents bargain,  sell,  release  and  forever  quitclaim  unto  the  said  M.  M. 
Redwine,  his  heirs  and  assigns,  all  of  my  right,  title  and  interest  in 
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and  to  that  certain  tract  or  parcel  of  land  lying  in  the  county  of 
Lynn,  and  State  of  Texas,  described  as  follows,  to  wit: 

"All  of  section  (102)  one  hundred  and  two,  block  1,  cert.  113,  D. 
&  W.  R.  R.  Co.,  and  all  of  section  (448)  four  hundred  and  forty-eight, 
block  1,  cert.  446,  E.  L.  &  R.  R.  Co. 

"Said  land  sold  and  awarded  by  the  Comr.  of  the  Genl.  Land  Office 
to  Jno.  Green,  October  1,  1902,  at  $2.00  per  acre  and  transferred  by 
Jno.  Green  to  R.  A.  Henderson,  July  31,  1903. 

"To  have  and  to  hold  the  said  premises  together  with  all  and  sin- 
gular the  rights,  privileges  and  appurtenances  thereto  in  any  manner 
belonging  unto  the  said  M.  M.  Redwine,  his  heirs  and  assigns  forever 
so  that  neither  I,  the  said  R.  A.  Henderson,  nor  my  heirs,  nor  any 
person  or  persons  claiming  under  me  shall  at  any  time  hereafter  have, 
claim  or  demand  any  right  or  title  to  the  aforesaid  premises  or  appur- 
tenances or  any  part  thereof.  Witness  my  hand  at  Tahoka,  this  9th 
day  of  January,  A.  D.  1905.  (Signed)     R.  A.  Henderson." 

That  this  instrument  is  not  a  conveyance  of  the  land  but  merely  of 
the  grantor's  right,  title  and  interest,  or  in  other  words  the  mere 
chance  of  title,  is  settled  by  the  cases  of  Hunter  v.  Eastham,  95  Texas, 
648;  National  Oil  and  Pipe  Line  Co.  v.  Teel,  95  Texas,  586,  and 
Slaughter  v.  Coke  County,  34  Texas  Civ.  App.,  598.  And  it  is  useless 
to  cite  authorities  for  the  proposition  that  one  can  not  claim  to  be  an 
innocent  purchaser  for  value  under  such  a  conveyance. 

We  know  of  nothing  in  our  school  land  law,  either .  statutory  or 
otherwise,  that  would  prohibit  a  contract  such  as  that  entered  into 
between  appellant  and  Henderson.  If  the  proper  interpretation  of  this 
contract  is  that  Henderson  should  continue  to  occupy  the  land  for 
the  prescribed  time  and  make  the  necessary  proof  of  occupancy,  then 
the  transaction  finds  authority  in  the  case  of  Witcher  v.  Wiles,  33 
Texas  Civ.  App.,  69  (75  S/W.,  889),  where  the  awardee  of  State 
school  land  made  a  bond  for  title  agreeing  to  convey  the  land  two  years 
and  ten  months  from  date,  or  after  proof  of  three  years'  occupancy 
had  been  made  by  him.  The  validity  of  this  instrument  was  attacked 
by  another,  who  desired  to  purchase  the  land  and  had  made  applica- 
tion for  it,  but  the  transaction  was  sustained  both  in  this  court  and 
in  the  Supreme  Court  by  the  refusal  of  a  writ  of  error.  On  the  other 
hand,  if  the  proper  interpretation  is  that  Hudman  contemplated  a  sub- 
stitution of  himself  as  purchaser  when  the  Sprott-Henderson  suit  had 
been  terminated,  then  clearly  the  same  is  authorized  by  our  statute 
regulating  the  sales  of  school  land. 

We  find  it  unnecessary  to  determine  what  effect  should  be  given  to 
the  conduct  of  Redwine  in  paying  a  part  of  the  purchase  money  to 
Henderson  after  notice  of  appellant's  rights.  The  judgment  of  the 
District  Court  is  reversed  as  to  the  title  to  the  land  in  contro- 
versy and  judgment  is  here  rendered  in  appellant's  favor,  but  the  cause 
will  be  remanded  for  trial  between  appellant  and  appellee  Redwine 
'on  the  issue  of  improvements  made  in  good  faith.  Reversed  and  ren- 
dered in  part  and  remanded  in  part. 
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OPINION    ON    APPELLEE    REDWINE's    MOTION    ASKING    LEAVE    TO    FILE    A 

SECOND  MOTION  FOR  REHEARING. 

On  October  30,  1909,  the  judgment  in  this  cause  was  reversed  and 
the  judgment  rendered  in  favor  of  appellant  Hudman.  Thereafter,  on 
December  4th,  appellees'  motion  for  a  rehearing  was  overruled,  and 
we  now  have  presented  to  us  the  prayer  of  appellee  Redwine  for  leave 
to  file  a  second  motion  for  rehearing,  raising  what  he  denominates  a 
fundamental  error  apparent  on  the  face  of  the  record  which  was  over- 
looked by  us  on  the  former  hearings.  The  point  made  is  this:  In  the 
contract  between  Henderson  and  Hudman,  specific  performance  of 
which  was  decreed  by  our  original  opinion,  the  following  stipulation 
occurs:  "It  is  further  agreed  and  understood  by  and  between  the  par- 
ties herein  mentioned  that  if  the  said  party  of  the  first  part  herein 
shall  fail  or  refuse  from  any  cause  to  execute  and  deliver  said  deed 
to  said  party  of  the  second  part,  then  and  in  that  event  the  party  of 
the  first  part  shall  deliver  to  the  party  of  the  second  part  said  property 
herein  conveyed  by  him,  and  in  the  event  of  his  failure  or  inability  to 
deliver  said  property  then  the  party  of  the  first  part  shall  pay  to  the 
party  of  the  second  part  the  reasonable  market  value  of  said  property/' 
The  insistence  is  that  by  virtue  of  this  stipulation,  Henderson  expressly 
reserved  the  right  to  refuse  to  carry  out  the  contract  to  convey  the 
land,  in  which  event  the  extent  of  his  liability  would  be  for  the  rea- 
sonable market  value  of  the  property  conveyed  to  him,  which  it  was 
agreed  was  three  hundred  and  twenty  dollars.  The  case  of  Durst  v. 
Swift,  11  Texas.  273,  is  urged  as  being  decisive  of  the  question. 
Without  entering  into  a  lengthy  review  of  that  decision  we  think  it 
is  sufficient  to  call  attention  to  the  fact  that  the  Supreme  Court  in 
that  case  held  the  contract  to  be  one  "for  the  conveyance  of  five  and 
one-half  leagues  of  land  lying  in  certain  named  counties,  but  not  by 
any  defined  or  certain  boundaries  or  local  description.  It  is,  in  other 
words,  a  contract  to  make  title  to  so  much  land  generally,  but  not 
to  any  particular  tract  of  land  so  described  as  to  be  capable  of  being 
identified  and  made  the  subject  of  a  suit  for  specific  performance. 
And  in  case  of  the  failure  of  the  defendant  to  comply  with  the  un- 
dertaking to  make  the  titles  within  the  time  specified  it  is  stipulated 
that  he  shall  in  lieu  thereof  pay  to  the  obligee,  his  heirs  and  assigns, 
a  certain  specified  sum  of  money.  It  is  therefore  a  contract  for  the 
payment  of  money,  not  absolutely  but  conditionally  in  the  event  of 
failure  to  make  title." 

The  present  case  is  more  analogous  to  and  should  be  ruled  by  the 
decision  of  our  Supreme  Court  in  Moss  &  Ealey  v.  Wren,  102  Texas, 
567.  Mr.  Chief  Justice  Gaines  there  says:  "We  have  numerous  de- 
cisions holding  that  although  there  is  a  stipulation  in  the  contract 
of  this  character  (for)  payment  of  a  fixed  sum  of  money  as  liquidated 
'damages,  does  not  affect  the  contract  for  sale  of  the  land,  but  that 
the  seller  can  enforce  specific  performance,"  and  the  authorities  are 
cited  in  that  case.  A  rehearing  was  subsequently  granted  (102  Texas, 
569),  but  this  principle  jvas  reaffirmed.  The  stipulation  of  the  con- 
tract above  quoted  is  obviously  intended  only  as  an  agreement  on 
the  part  of  Henderson  to  return  the  consideration  in  the  event  he 
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should  fail  or  refuse  to  convey  the  laDd  covered  by  the  contract.  The 
primary  and  principal  purpose  of  the  parties  was  the  sale  and  purchase 
of  the  land,  and  not  an  undertaking  on  the  part  of  Henderson  to  pay 
any  sura  of  money  whatever. 

Appellees'  motion  for  leave  to  file  a  second  motion  for  rehearing  is 
therefore  refused. 

Reversed  and  rendered  in  part,  and  remanded  in  pari. 


Oakes  &  Witt  v.  W.  B.  Thompson. 

Decided  January  1,   1010. 

1. — Venue— Fraud — Pleading. 

Mere  reiterations  of  fraud  cannot  alter  the  real  nature  of  the  suit  as 
shown  by  the  facts  alleged,  nor  defeat  a  plea  of  privilege,  otherwise  well  taken, 
to  be  sued  in  the  county  of  defendant's  residence. 

2. — Plea  of  Privilege — Appeal. 

The  fact  that  a  judgment  sustaining  a  plea  of  privilege  is  not  a  final 
judgment  is  not  ground  for  dismissing  an  appeal  therefrom  since  the  Act  of 
1907  (Gen.  Laws,  1907,  p.  248)  expressly  provides  that  an  appeal  may  be 
taken  in  such  cases. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

Beeder,  Graham  &  Williams,  for  appellants. — A  suit  brought  for 
the  recovery  of  a  money  judgment  in  a  county  other  than  the  resi- 
dence of  the  defendant  is  maintainable  in  the  county  where  brought  as 
against  a  plea  of  privilege  of  being  sued  in  the  county  of  defendant's 
residence,  where  the  plaintiff's  pleadings  allege  in  substance  that  the 
cause  of  action  is  for  damages  arising  under  an  agreement,  made  in  the 
county  where  the  suit  is  brought,  by  the  defendant  for  services  and 
expenditures  of  money  by  the  plaintiff,  said  agreement  having  been 
made  by  the  defendant  with  the  deliberate  and  fraudulent  design  of 
inducing  the  plaintiffs  to  perform  said  services  and  expend  said 
money  for  his  benefit  with  no  intention  on  the  defendants  part, at 
the  time  of  making  said  agreement  of  compensating  plaintiffs  there- 
for, allegation  being  further  made  by  plaintiffs  that  said  services 
were  performed  and  expenditures  made  in  pursuance  of  and  relying 
upon  said  agreement,  and  damages  to  plaintiff  resulting  therefrom. 
Terrell  v.  Winter,  42  Texas  Civ.  App.,  598;  Hunt  County  Oil  Co. 
v.  Scott,  28  Texas  Civ.  App.,  213;  Peach  River  Lumber  Company  v. 
Ayers,  41  Texas  Civ.  App.,  334;  Howe  Grain  and  Mercantile  Co.  v. 
Gait,  32  Texas  Civ.  App.,  193;  Baldwin  v.  Richardson,  39  Texas  Civ. 
App.,  348,  406;  Botan  v.  Maedgen,  24  Texas  Civ.  App.,  658;  Trinity 
Valley  Trust  Co.  v.  Rtockwell,  81  S.  W.,  793. 

J.  E.  McCarty,  for  appellee. — The  court  did  not  err  in  sustaining 
defendant's  demurrer  to  the  venue  of  said  cause  of  action  in  the  Dis- 
trict Court  of  Potter  County,  Texas,  and  transferring  same  to  the 
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District  Court  of  Erath  County,  Texas,  because  the  pleadings  of  the 
plaintiff  with  regard  to  this  issue  of  the  case  is  susceptible  of  no 
other  construction,  other  than  that  the  defendant's  offense,  if  any, 
was  the  failure  to  pay  a  debt  or  the  failure  to  comply  with  a  civil 
contract  made  in  Potter  County,  Texas,  neither  of  which  was  in 
writing.  Baines  v.  Mensing  Bro.,  75  Texas,  203;  McLaughlin  v. 
Shannon  &  Co.,  3  Texas  Civ.  App,,  136. 

CONNER,  Chief  Justice. — As  finally  cast  by  the  pleadings,  this 
was  a  suit  by  appellants  to  recover  from  appellee  the  sum  of  one 
thousand  dollars,  the  alleged  value  of  certain  personal  services  for 
which  appellee  promised  to  pay  in  Potter  County  by  a  certain  time, 
or  to  execute  therefor  promissory  notes  payable  in  Potter  County. 
Appellee  resided  in  Erath  County  and  the  court  sustained  his  plea 
of  privilege  to  be  sued  in  the  county  of  his  residence. 

Appellants  insist  that  the  District  Court  of  Potter  County  had 
jurisdiction  under  the  seventh  clause  of  Revised  Statutes,  article 
1194,  because  of  their  averments  that  appellee  made  the  promises 
stated  with  fraudulent  intent  to  thereby  defeat  appellants  from  any 
recovery.  But  we  think  this  case  distinguishable  from  the  case  of 
Hunt  County  Oil  Co.  v.  Scott,  28  Texas  Civ.  App.,  213  (67  S.  W.f 
451)  and  others  cited  by  appellants,  and  agree  with  the  conclusion 
of  the  trial  court  to  the  effect  that  mere  reiterations  of  fraud  can 
not  alter  the  real  nature  of  the  suit  as  shown  by  the  facts  alleged, 
or  defeat  a  plea  of  privilege  otherwise  well  taken.  See  Baines  v. 
Mensing  Bros.,  75  Texas,  203;  McLaughlin  v.  Shannon,  3  Texas 
Civ.  App.,  136   (22  S.  W.,  117). 

The  suggestion  that  the  judgment  is  not  final  is  not  available  in 
view  of  the  Act  approved  April  18,  1907  (see  General  Laws,  1907, 
page  248),  which  expressly  declares  that  nothing  in  the  Act  shall 
preclude  appeals  in  cases  such  as  this. 

We  conclude  that  all  assignments  should  be  overruled  and  the 
judgment  affirmed. 

Affirmed, 


John  S.  Bilby  v.  TV.  S.  Hancock. 

Decided  January  lf   1010. 

1. — Notary  Public — Jurat — Omission  of  County. 

When  the  impress  of  the  seal  attached  by  a  notary  public  to  his  certifi- 
cate or  jurat  discloses  the  county  for  which  he  was  appointed,  the  omission 
to  state  in  the  jurat  or  certificate  the  name  of  such  county  will  not  affect  the 
validity  of  the  certificate  or  jurat. 

2. — Same— Official  Act  on  Sunday. 

An  affidavit  before  a  notary  public  on  Sunday  is  valid. 

S. — Petition — Verification. 

The  verification  of  a  petition  for  the  removal  of  a  cause  from  a  State  to 
a  Federal  court  was  as  follows:  Affiant  "makes  oath  and  says  that  he  is  the 
petitioner  above  named,  and  that  the  foregoing  petition  is  true  to  his  own 
knowledge,"    Held,  sufficient. 
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4. — Bemoval  of  Cause — Petition. 

It  is  not  necessary  that  a  petition  by  a  defendant  for  the  removal  of  a 
cause  from  a  State  to  a  Federal  court  be  sworn  to  when  the  facts  authorising 
the  removal  are  disclosed  by  the  pleading  of  the  plaintiff. 

5.— rSame — Filing  Answer. 

The  filing  of  an  answer  to  the  merits  does  not  waive  the  right  to  have 
the  cause  removed  to  a  Federal  court  if  the  applicant  is  otherwise  entitled  to 
the  removal. 

6. — Same — Filing  of  Petition — Presumption. 

When  a  petition  and  bond,  in  all  respects  sufficient  under  the  law  for  the 
removal  of  a  cause  from  a  State  to  a  Federal  court,  were  filed  in  the  State 
court  on  appearance  day  but  the  record  did  not  show  whether  they  were  filed 
before  or  after  the  call  of  the  appearance  docket,  it  will  be  presumed  that 
they  were  filed  before  said  docket  was  called,  as  the  law  required,  when,  among 
numerous  grounds  assigned  for  the  dismissal  of  said  petition,  it  was  not  al- 
leged that  the  same  was  not  filed  in  due  time,  and  the  court  specified  other 
grounds  for  sustaining  the  motion  to  dismiss. 

7. — Same — Bemoval — Matter  of  Bight. 

When  a  sufficient  petition  and  bond  for  the  removal  of  a  cause  from  a 
State  to  a  Federal  court  is  duly  filed,  it  thereupon  becomes  the  duty  of  the 
State  court  to  accept  the  petition  and  bond  and  proceed  no  further  in  the  case. 

Error  from  the  District  Court  of  Kent  County.  Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

Stephens  &  Miller,  for  plaintiff  in  error. — The  petition  for  re- 
moval was  good  without  being  sworn  to,  especially  as  the  diverse 
citizenship  was  shown  by  the  petition  of  the  plaintiff.  Donovan  v. 
Wells.  Fargo  &  Co.,  169  Fed.,  363,  and  cases  there  cited. 

The  filing  of  an  answer  does  not  waive  the  right  to  remove  a  cause 
to  the  Federal  court  provided  the  petition  and  bond  for  removal  are 
presented  within  the  time  allowed  for  pleading,  as  was  done  in  this 
case.     Brisenden  v.  Chamberlain,  53  Fed.,  307. 

Time  of  filing  petition  for  removal  of  cause  to  Federal  court  is 
not  jurisdictional,  and  may  be  waived:  Gerling,  Admr.  of  Martin  v. 
Baltimore  &  0.  By  Co.,  151  TJ.  S.,  673  (Book  38,  311);  Powers  v. 
Chesapeake  &  0.  Ry.  Co.,  169  IT.  S.,  92  (Book  42,  673);  Ayers  v. 
Watson,  113  TT.  S.,  594. 

Act  of  March  20,  1893,  requiring  answer  to  be  filed  "before  the 
call  of  the  appearance  docket"  has  been  construed  by  this  court  to 
mean  "before  the  case  in  which  it  is  filed  is  reached  on  such  call." 
Anderson  v.  Nuckles,  34  S.  W.,  184. 

The  court,  on  appeal,  will  not  presume  in  support  of  the  judgment 
of  the  trial  court  that  facts  not  shown  by  the  record  existed  where 
the  record  shows  affirmatively  on  what  the  court  acted.  Kimball  v. 
Houston  Oil  Co.,  100  Texas,  336. 

Woodruff  &  Yantis  and  Theodore  Mack,  for  defendant  in  error, 

SPEER,  Associate  Justice. — W.  S.  Hancock,  a  resident  of  Kent 
County,  instituted  this  suit  against  John  S.  Bilby,  a  nonresident  of 
this  State,  to  recovery  certain  tracts  of  land  situated  in  Kent  County, 
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and  from  a  judgment  in  favor  of  the  plaintiff  the  defendant  prose- 
cutes this  writ  of  error. 

On  October  6,  1908,  the  same  being  appearance  day,  the  defendant 
Bilby  presented  to  the  judge  of  the  District  Court  his  petition  and 
bond  for  the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas.  To  this  petition  the  trial 
coujt  sustained  a  number  of  exceptions,  and  the  defendant  declined 
to  make  any  further  defense.  The  errors  assigned,  therefore,  go  to 
the  action  of  the  court  in  sustaining  the  exceptions  urged  and  in 
declining  to  sustain  appellant's  petition  for  removal. 

Section  3  of  the  Judiciary  Act  of  March  3,  1875  (Federal  Statutes, 
Anno.,  volume  4,  349),  provides:  "That  whenever  any  party  entitled 
to  remove  any  suit  mentioned  in  the  next  preceding  section,  except 
in  such  cases  as  are  provided  for  in  the  last  clause  of  said  section, 
mav  desire  to  remove  such  suit  from  a  State  court  to  the  Circuit 
Court  of  the  United  States,  he  may  make  and  file  a  petition  in  such 
suit  in  such  State  court  at  the  time,  or  any  time  before  the  defendant 
is  required  by  the  laws  of  the  State  or  the  rule  of  the  State  court  in 
which  such  suit  is  brought,  to  answer  or  plead  to  the  declaration  or 
complaint  of  the  plaintiff,  for  the  removal  of  such  suit  into  the  Cir- 
cuit Court  to  be  held  in  the  district  where  such  suit  is  pending,  and 
shall  make  and  file  therewith  a  bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  circuit  court,"  etc.  It  thereupon 
becomes  the  duty  of  the  District  Court  to  accept  such  petition  and 
bond  and  to  proceed  no  further  in  such  suit. 

The  time  in  which  the  defendant  is  allowed  to  answer  by  the  laws 
of  this  State  is  prescribed  by  article  1263,  of  Sayles'  Texas  Civil 
Statutes,  as  follows:  "In  all  cases  in  which  the  citation  has  been 
personally  served  at  least  ten  days  before  the  first  day  of  the  term 
to  which  it  is  returnable,  exclusive  of  the  dav  of  service  and  re- 
turn,  the  answer  of  the  defendant  shall  be  filed  in  the  County  and 
District  Courts  on  or  before  the  second  dav  of  the  return  term,  and 
before  the  call  of  the  appearance  docket  on  said  second  day."  The 
appellant  was  personally  served  in  the  present  suit  and  it  is  not  de- 
nied that  the  cause  was  a  removable  one  under  the  Federal  Statutes. 
The  petition  and  bond  appear  to  have  been  presented  to  the  court 
on  appearance  day  of  the  term,  but  whether  before  the  call  of  the 
appearance  docket  or  not,  does  not  appear. 

The  first  and  second  special  exceptions  sustained  by  the  court 
attack  the  petition  for  removal  because  it  does  not  appear  to  have 
been  sworn  to  by  appellant  before  any  officer  authorized  to  admin- 
ister oaths  in  this  State.  The  supposed  vice  consists  in  the  omission 
by  the  notary,  from  the  jurat  attached  to  the  petition,  of  the  county 
for  which  she  was  appointed.  Attached  to  the  jurat,  however,  was 
the  impress  of  a  seal  on  which  appeared  the  following:  "Notary 
Public,  County  of  Tarrant,  Texas."  In  Lake  v.  Ernest,  53  Texas 
Civ.  App.,  555  (116  S.  W.,  865)  the  identical  question  was  passed 
on  by  this  court  in  a  certificate  of  acknowledgement,  and  the  certifiV 
cate  was  held  good. 

We  regard  the  third  objection  to  the  effect  that  the  petition  was 
sworn  to  on  Sunday  as  being  trivial ;  as  well  also  the  fourth,  to  the 
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effect  that  the  affiant  fails  to  state  that  the  facts  contained  in  his 
petition  are  true;  the  exact  form  of  the  affidavit  being,  "J.  S.  Bilby 
makes  cath  and  says  that  he  is  the  petitioner  above  named  and  that 
the  foregoing  petition  is  true  to  his  own  knowledge,  and  further 
affiant  saith  not."  Besides,  all  of  the  objections  presented  by  these 
exceptions  are  answered  by  the  decision  in  Donovan  v.  Wells  Fargo 
Company,  169  Fed.,  363,  holding  that  such  a  petition  need  not  be 
sworn  to  at  all. 

The  fifth  special  exception  (so  called)  insists  that,  by  filing  an 
answer  to  the  merits  of  the  cause,  appellant  waived  his  right  to  have 
the  same  removed.  But  the  right  to  remove  is  not  thus  limited  in 
the  Act  authorizing  removals;  indeed,  under  our  statute  already 
quoted,  the  answer  must  have  been  filed  before  the  call  of  the  ap- 
pearance docket.  It  follows  from  this  that  the  court  erred  in  every 
particular  in  sustaining  the  above  exceptions. 

But  one  question  remains  and  that  is,  whether  or  not  we  are 
authorized  to  presume  that  the  petition  and  bond  were  not  filed  be- 
fore the  call  of  the  appearance  docket,  or  that,  for  some  other  reason 
not  shown  in  the  record,  the  court  properly  overruled  appellant's 
petition.  It  is  of  course  the  almost  universal  rule  that  error  will  not 
be  presumed,  but  that  the  burden  is  on  the  appellant  affirmatively  to 
show  such  error  as  authorizes  a  reversal.  It  is  also  a  rule  in  the 
appellate  court  that  a  judgment,  correct  on  the  merits,  will  not  be  re- 
versed merely  because  the  trial  court  gives  an  erroneous  reason  for 
his  ruling,  the  error  in  such  a  case  being  harmless.  But  in  the  present 
case,  giving  strict  adherence  to  this  presumption  and  rule,  we'  are 
yet  unable  to  affirm  the  trial  court's  judgment.  The  rule  is  well  es- 
tablished that  where  error  is  once  shown  it  devolves  upon  the  ap- 
pellee, in  order  to  avoid  a  reversal,  to  show  affirmatively  from  the 
record  that  the  ruling  was  harmless.  Now,  the  appellant  has  over- 
come the  presumption  first  referred  to  by  showing  that  the  court 
erred  in  sustaining  the  several  special  exceptions.  We  cannot  say 
the  judgment  is  right  any  way,  since  it  does  not  affirmatively  ap- 
pear from  the  record  that  the  petition  and  bond  were  not  filed  within 
the  time  prescribed  by  the  statute,  or  that  there  was  any  other  defect 
which  would  require  the  dismissal  of  the  petition.  The  ruling,  there- 
fore, is  not  shown  to  be  harmless.  Furthermore,  we  think  we  should 
indulge  the  presumption  that  the  petition  and  bond  were  filed  within 
time  (Kimball  v.  Houston  Oil  Company,  100  Texas,  336),  or  that 
the  failure  was  waived  (Gerling  v.  Baltimore  &  0.  B.  Co.  (TT.  S.), 
38  L.  Ed.,  311),  since  that  objection  has  not  been  made,  and  the 
court  states  specifically  the  ground  upon  which  he  dismissed  the 
petition.  But,  in  view  of  the  state  of  the  record,  the  case  is  in  no 
condition  to  be  rendered;  the  judgment  will,  therefore,  be  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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Lee  Glasscock  v.  A.  J.  Barnard  et  al. 

Decided  January   1,  1910. 

1. — Judgment  by  Default — Appeal — Evidence  of  Citation. 

To  sustain  a  judgment  by  default  as  against  an  appeal  by  the  defendant 
it  is  indispensable  that  the  record  should  show  affirmatively  that  the  defend- 
ant was  duly  cited;  and  a  recitation  in  the  judgment  that  the  defendant  had 
been  duly  cited,  is  not  sufficient.    The  citation  should  appear  in  the  transcript. 

ft. — Same — Fundamental  Error. 

The  record  on  appeal  should  in  all  cases  show  affirmatively  that  the  trial 
court  had  jurisdiction  over  the  subject  matter  and  parties,  and  where  it  does 
not  show  an  appearance  or  waiver  of  citation  by  the  defendant  it  should 
contain  a  copy  of  the  citation  duly  served.  The  absence  of  any  of  these 
facts  discloses  fundamental  error  of  which  the  appellate  court  will  take  notice 
without  an  assignment  of  error. 

Error  from  the  District  Court  of  Kent  County.  Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

Crane  &  Myers,  for  plaintiff  in  error. 

W.  W.  Kirk  and  H.  C.  Hughes,  for  defendant  in  error. 

SPEER,  Associate  Justice. — This  is  an  action  by  A.  J.  Barnard 
against  J.  L.  Harris  and  Lee  Glasscock  to  recover  on  certain  promis- 
sory notes  and  to  foreclose  the  vendor's  lien  on  a  quarter  section  of 
land  in  Kent  County.  There  was  a  judgment  by  default  against 
both  defendants  from  which  this  writ  of  error  is  prosecuted. 

Aside  from  a  consideration  of  any  of  the  questions  raised  in  plain- 
tiff in  error's  brief,  we  are  confronted  with  the  fact  that  no  citation 
appears  in  the  record  and  in  this  state  of  the  case  it  does  not  appear 
that  the  Court  had  jurisdiction  to  render  any  judgment  whatever  in 
favor  of  the  plaintiff.  Mavhew  &  Company  v.  Harrell,  122  S.  W., 
957,  and  authorities  there  cited;  Wheeler  v.  Phillips,  22  S.  W.,  543. 
Xor  is  the  case  helped  by  the  recitation  in  the  judgment  that  each 
of  the  defendants  had  been  duly  served  with  citation  in  accordance 
with  the  law.  Blossman  v.  Letchford,  17  Texas,  647;  Burditt  v. 
Howth,  45  Texas,  466;  Carlton  v.  Miller,  2  Texas  Civ.  App.,  619 
(21  S.  W.,  697);  Shook  v.  Laufer,  84  S.  W.,  277.  While  this  omis- 
sion is  not  specifically  made  the  basis  of  an  assignment  of  error,  we 
nevertheless  hold  it  to  be  such  error  apparent  of  record  as  to  be  fun- 
damentally erroneous,  for  the  record  should  in  all  cases  show  affir- 
matively that  the  trial  court  had  jurisdiction  over  the  subject  mat- 
ter and  parties,  and  where,  as  here,  the  record  shows  there  was  no 
appearance  or  waiver  it  should  contain  a  copy  of  the  citation  duly 
served  on  the  defendants.  Sayles*  Texas  Civil  Statutes,  articles  1411 
and  1412;  McMickle  v.  Texarkana  Xational  Bank,  4  Texas  Civ.  App., 
210  (23  S.  W.,  428);  Chrisman  v.  Graham,  51  Texas,  454;  Lane  v. 
Doak,  48  Texas,  227;  Mawth  v.  Crozier,  50  Texas,  153. 

This  holding  is  analogous  to  the  holding  in  American  Soda  Foun- 
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tain  Company  v.  Mason,  55  Texas  Civ.  App.,  532  (119  S.  W.,  714), 
and  the  line  of  authorities  therein  cited,  to  the  effect  that  no  pre- 
sumptions are  to  be  indulged  in  aid  of  the  trial  court's  jurisdiction, 
but  the  same  must  be  made  affirmatively  to  appear.  In  that  case 
and  those  cited  the  appeal  was  from  a  judgment  of  the  County  Court 
where  the  cause  of  action  asserted  was  below  the  original  jurisdiction 
of  that  court  but  within  its  appellate  jurisdiction,  and  the  record  did 
not  affirmatively  show  that  the  cause  had  been  brought  to  the  County 
Court  by  appeal.  Such  defect  has  been  often  noticed  by  the  appellate 
courts  even  in  the  absence  of  an  assignment  of  error,  thus  treating 
the  error  as  fundamental.    See  Ware  v.  Clark,  ante  356. 

The  judgment  must  be  reversed,  but  since  it  is  possible  that  the 
court  below  had  acquired  jurisdiction  over  the  person  of  plaintiff 
in  error,  the  cause  will  be  remanded. 

Reversed  and  remanded. 


A.  K.  Wieb  et  al.  v.  E.  A.  Hill  et  al. 

Decided  January  1,  1910. 

1. — Injunction — Motion  to  Dissolve — Venue. 

A  district  judge  has  jurisdiction  to  act  upon  and  grant  in  any  county  of 
his  district  a  motion  to  dissolve  a  temporary  injunction  theretofore  granted 
by  him  although  the  injunction  suit  is  pending  in  some  other  county  of  his 
district.  It  is  not  essential  that  the  motion  to  dissolve  be  heard  in  the  same 
county  in  which  the  suit  is  pending. 

2. — School  Districts — Commissioners'  Courts — Exclusive   Jurisdiction. 

Under  our  statutes  the  Commissi  oners'  Courts  have  exclusive  jurisdiction 
in  their  respective  counties  to  divide  the  counties  into  school  districts  and 
to  fix  the  boundaries  of  the  same,  and  the  District  Courts  have  no  power  to 
revise  or  control  such  action. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  T.  L.  Blanton. 

Earl  Conner,  for  appellants. — A  judge  of  the  District  Court  in  this 
State  has  no  power  to  adjudicate  the  rights  of  litigants  except  at 
the  times  and  places  prescribed  by  law  for  holding  courts  unless  such 
authority  is  conferred  by  statute,  and  there  being  no  statute  in  force 
in  Texas  authorizing  a  district  judge  of  this  State  to  dissolve  a  tem- 
porary injunction  on  its  merits  at  any  other  place  than  at  the  court 
house  or  county  site  of  the  county  in  which  such  injunction  suit  is 
pending,  it  was  error  for  the  trial  court  to  dissolve  appellants'  in- 
junction on  a  hearing  at  Abilene,  Taylor  County,  Texas,  when  such 
injunction  suit  was  pending  in  Eastland  County,  Texas,  and  appel- 
lants protested  and  objected  to  such  hearing.  Lyons- Thomas  Hard- 
ware Co.  v.  Perry  Stove  Co.,  88  Texas,  468;  International  &  G.  N". 
R.  Co.  v.  Smith,  62  Texas,  185;  Whitener  v.  Belknap  &  Co.,  89 
Texas,  273;  Foster  v.  McAdams,  9  Texas,  542;  Hodges  v.  Ward,  1 
Texas,  244;  Aiken  v.  Carroll,  37  Texas,  73;  Hunton  v.  Nichols,  55 
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Texas,  217;  State  Constitution,  art.  V,  sec.  7;  Revised  Civil  Stat- 
utes (Sayles),  arts.  818, 1111, 1177,  2989  as  amended;  2995,  .2996,  3007. 

Scott  &  Brelsford,  for  appellees. — A  district  judge  in  this  State 
has  a  legal  right  to  hear  a  motion  to  dissolve  an  injunction  sitting 
in  chambers  in  &nv  county  within  his  judicial  district  and  to  dissolve 
the  temporary  writ  of  injunction,  notwithstanding  the  original  case 
is  pending  in  another  county  of  his  district.  4  Ency.  Pleading  and 
Practice,  page  357,  citing  Horn  v.  Perry,  11  West  Va.,  694;  Havz- 
lett  v.  McMillan,  11  West  Va.,  464. 

The  Commissioners'  Court  of  Eastland  County  had  exclusive  juris- 
diction to  fix  the  boundaries  of  school  districts  in  Eastland  County, 
and  the  District  Court  had  no  jurisdiction  to  review  the  action  of 
the  Commissioners'  Court  in  fixing  such  boundaries.  Appellants' 
petition  for  injunction  was  subject  to  the  general  demurrer  urged  by 
appellees  in  their  answer  and  motion. 

Stephens  v.  Buie,  County  Judge,  23  Texas  Civ.  App.,  491,  holds 
that  the  Commissioners'  Court  has  exclusive  jurisdiction  to  fix  boun- 
daries of  school  districts,  and  that  the  District  Court  has  no  jurisdic- 
tion to  review  the  action  of  the  Commissioners'  Court  in  such  mat- 
ters. 

Article  3938,  Acts  of  1905,  page  126,  and  sec.  106,  Compiled  School 
Laws,  1907,  provide  for  changing  district  lines  only  by  consent  of  a 
majority  of  the  legal  voters  in  the  districts  affected  by  the  change 
or  by  the  consent  of  all  the  commissioners  elected  and  by  the  consent 
of  the  majority  of  the  trustees. 

Acts  of  1909,  page  18,  provides  that  Commissioners'  Courts  may 
subdivide  their  counties  into  convenient  school  districts  of  not  less 
than  9  square  miles,  and  but  one  white  school  can  be  maintained  for 
each  16  square  miles  of  territory. 

DUNKLIN",  Associate  Justice. — Appellants  in  this  case  were 
plaintiffs  in  the  trial  court  and  their  appeal  is  from  an  order  of  the 
judge  of  the  Forty-Second  Judicial  District  dissolving  a  temporary 
writ  of  injunction  theretofore  granted  the  plaintiffs  restraining  the 
defendants,  who  were  all  members  of  the  Commissioners'  Court  of 
Eastland  County,  from  subdividing  into  two  districts  a  certain  school 
district  in  that  county,  known  as  the  Freedom  Common  School  Dis- 
trict No.  5/2. 

In  the  petition  upon  which  the  writ  was  issued  the  principal 
grounds  upon  which  the  injunction  was  sought  were  that  Freedom 
District  contained  only  about  twenty-two  square  miles  and  that  the 
proposed  division  of  it  would  result  in  the  creation  of  two  districts 
of  less  than  sixteen  square  miles  each;  that  the  appellants  and  other 
citizens  residing  in  the  same  community  with  them,  at  their  own  cost 
of  about  two  thousand  dollars  had  erected  a  school  house  in  the  vil- 
lage of  Staff,  convenient  of  access  to  the  children  in  that  community; 
that  by  the  subdivision  of  Freedom  District  as  proposed  appellants 
and  others  who  had  contributed  to  the  cost  of  that  building  would 
reside  in  a  district  other  than  the  one  in  which  that  building  would 
be  located  and  at  such  a  distance  from  the  school  house  which  would 
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then  be  most  accessible  as  to  render  it  very  inconvenient  and  practi- 
cally impossible  for  their  children  to  attend  school;  that  prior  to 
September  "1,  1909,  the  beginning  of  the  present  scholastic  year,  one 
of  the  appellants  had  been  duly  elected  a  school  trustee  for  Freedom 
District  and  that  he  and  other  duly  elected,  qualified  and  acting  trus- 
tees had  already  decided  to  maintain  for  the  present  scholastic  year 
a  public  school  at  said  Staff  school  house  where  appellants'  children 
and  other  children  in  the  same  community,  aggregating  a  total  of 
fifty,  would  attend  school  if  Freedom  District  is  not  divided  as  pro- 
posed by  defendants;  that  there  are  approximately  one  hundred  resi- 
dent voters  in  said  Freedom  District;  that  the  proposed  division  of 
the  same  by  the  Commissioners'  Court  would  be  upon  the  petition  of 
less  than  a  majority  of  the  resident  voters  of  the  district,  and  that 
the  proposed  change  would  result  in  ousting  from  office  the  duly 
elected  school  trustees  for  said  school  district. 

There  was  an  ex  parte  hearing  of  this  petition  by  the  judge  of  the 
Forty-Second  Judicial  District  at  Abilene,  Taylor  County,  where  the 
order  granting  the  prayer  for  the  writ  of  injunction  was  endorsed 
upon  the  petition.  The  petition  was  then  filed  in  the  District  Court 
of  Eastland  County,  the  date  of  filing  being  September  14,  1909, 
and  on  the  same  day  it  was  filed  the  writ  was  issued  and  served  upon 
the  defendants.  On  September  25,  1909,  the  defendants  filed  an 
answer  in  which  they  were  joined  by  J.  W.  Blackwell,  Dave  Earnest 
and  J.  M.  Hendricks,  who  alleged  that  they  were  the  duly  elected 
and  qualified  trustees  of  Triumph  School  District  No.  5  of  Eastland 
County  and  represented  the  real  parties  at  interest  in  the  defense  of 
the  suit,  and  who  prayed  that  they  be  permitted  to  intervene.  The 
answer  contained  numerous  exceptions  to  the  petition,  by  some  of 
which  the  contention  was  made  that  the  matter  of  division  of  the 
county  into  districts  and  fixing  the  boundaries  of  such  districts,  was 
by  law  wholly  discretionary  with  the  Commissioners*  Court,  which 
was  a  court  of  competent  jurisdiction,  and  that  the  District  Court 
had  no  legal  authority  to  control  the  exercise  of  such  discretionary 
power. 

The  exceptions  to  the  petition  were  followed  by  a  special  answer, 
alleging  that  on  August  15,  1909,  the  Commissioners'  Court  created 
the  school  district  alleged  in  plaintiffs'  petition  as  Freedom  Common 
School  District  No.  5/2,  by  an  order  consolidating  districts  known 
as  Triumph  No.  5  and  Freedom  No.  2,  both  of  which  last  named  dis- 
tricts had  theretofore  been  duly  created,  established  and  maintained 
by  said  Commissioners'  Court;  that  the  order  of  consolidation  was 
upon  the  court's  own  motion  and  not  upon  a  petition  of  a  majority 
of  the  voters  of  the  two  districts,  and  that  upon  being  advised  by 
the  Attorney  General  of  the  State  that  said  order  was  illegal,  the 
court  proposed  to  rescind  their  order  consolidating  the  two  districts 
and  to  restore  the  former  status  of  the  two  districts  which  were  thus 
consolidated  into  Freedom  District  5/2;  that  this  proposed  change 
was  desired  by  a  large  number  of  resident  voters  of  the  territory  to 
be  thus  affected;  that  said  J.  W.  Blackwell  and  Dave  Earnest  on 
April  3,  1909,  were  duly  elected  school  trustees  of  Triumph  District 
No.  5;  that  J.  M.  Hendricks  had  theretofore  been  elected  a  trustee 
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for  said  district  and  under  the  law  was  entitled  to  hold  such  office 
for  one  year  succeeding  April  5,  1909,  and  that  the  three  trustees 
named  had  duly  qualified  to  act  as  trustees.  The  answer  concluded 
with  a  motion  to  dissolve  the  injunction  theretofore  issued,  and  was 
duly  verified. 

Upon  the  answer,  the  judge  who  granted  the  writ  endorsed  his 
fiat  setting  a  hearing  of  this  motion  to  dissolve  for  October  7,  1909, 
at  the  court  house  in  Abilene,  Taylor  County,  and  directed  the  issu- 
ance of  notice  to  plaintiffs  to  appear  at  that  time  and  place  to  resist 
the  motion  if  they  so  desired.  On  the  date  so  fixed  the  motion  was 
heard  at  Abilene.  Plaintiffs  appeared  and  presented  an  exception, 
and  also  a  plea,  to  the  venue  by  which  they  challenged  the  jurisdic- 
tion of  the  judge  to  hear  and  determine  the  motion  in  Taylor  County, 
as  the  suit  was  pending  in  Eastland  County  where  plaintiffs  and  de- 
fendants all  resided.  The  exception  and  plea  were  both  overruled, 
and  the  writ  of  injunction  theretofore  issued  was  dissolved. 

The  same  contention  is  made  the  basis  of  several  assignments  of 
error  and  in  support  thereof  appellants  cite  the  following  articles  of 
Savle6'  Texas  Civil  Statutes:  Article  818:  "All  terms  of  the  District, 
County  and  County  Commissioners*  Courts  shall  be  held  at  the 
county  seat."  Article  1111 :  "The  several  judges  of  the  District 
Courts  shall  hold  the  regular  terms  of  their  said  courts  at  the  county 
seat  of  each  county  in  the  district  twice  each  year,  unless  additional 
terms  should  be  prescribed  by  law,  and  shall  hold  such  special  terms 
as  may  be  required  by  law."  Article  2989:  "Judges  of  the  District 
and  County  Courts  may  either  in  term  time  or  vacation  grant  writs 
of  injunction,  returnable  to  said  courts  in  the  following  cases 
.  .  ."  Article  2995:  "Upon  the  grant  of  any  writ  of  injunction, 
the  party  to  whom  the  same  is  granted  shall  file  his  petition  there- 
for, together  with  the  order  of  the  judge  granting  the  same,  with 
the  clerk  of  the  proper  court;  and  if  such  writ  of  injunction  does 
not  pertain  to  a  pending  suit  in  said  court,  the  cause  shall  be  entered 
on  the  civil  docket  of  the  court  in  its  regular  order  in  the  name  of 
the  party  to  whom  the  writ  is  granted  as  plaintiff  and  of  the  oppo- 
site party  as  defendant."  Article  2996,  which  in  cases  like  this  make 
the  writ  of  injunction  returnable  to  the  District  Court  of  the  county 
of  defendant's  domicile.  Article  3007;  "Tn  all  cases  of  injunction, 
motions  to  dissolve  the  same  without  determining  the  merits,  may 
be  heard  after  answer  filed,  in  vacation  as  well  as  in  term  time,  at 
least  ten  days'  notice  of  such  motion  being  first  given  to  the  opposite 
party  or  his  attorney.  In  such  cases  the  proceedings  upon  such  hear- 
ing, including  the  action  of  the  judge  upon  the  motion,  shall  be  en- 
tered upon  the  minutes  of  the  proper  court  by  the  clerk  thereof  on 
or  before  the  first  day  of  the  succeeding  term  of  such  court,  and 
thereafter  shall  constitute  a  part  of  the  record  of  the  same." 

It  will  be  observed  that  under  article  2989  above  quoted,  injunc- 
tions may  be  granted  either  in  term  time  or  in  vacation,  and  under 
article  3007  motions  to  dissolve  injunctions  can  likewise  be  heard  in 
term  time  or  in  vacation,  but  the  statutes  are  silent  as  to  the  places 
where  injunctions  may  be  granted  and  where  motions  to  dissolve 
may  be  heard  and  determined.     To  stress  their  contention  appellants 
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call  attention  to  the  fact  that  when  the  motion  to  dissolve  was  heard 
the  suit  was  then  pending  in  Eastland  County  where  plaintiffs'  peti- 
tion and  defendants'  answer  had  already  been  filed. 

That  an  injunction  may  be  granted  by  a  judge  of  the  District 
Court  in  any  county  in  his  district  other  than  the  county  in  which 
the  suit  has  been  or  is  to  be  filed  seems  to  be  conceded  by  appellants 
and  appellees.  Instead  of  granting  the  writ  on  an  ex  parte  hearing 
the  judge  could  have  set  down  the  petition  therefor  for  hearing  at 
some  future  day  to  give  defendants  an  opportunity  to  resist  it,  and 
upon  such  a  hearing  the  grounds  relied  on  by  appellees  to  dissolve 
the  writ  certainly  could  have  been  urged  as  a  basis  for  resisting  its 
issuance,  and  this  too  at  Abilene  where  the  writ  was  granted.  If 
thus  the  judge  would  have  jurisdiction  to  determine  the  defense  urged 
in  the  first  instance  at  Abilene,  we  perceive  no  valid  reason  why, 
under  our  statutes,  he  did  not  have  jurisdiction  to  determine  at  the 
same  place  those  defenses  upon  a  motion  to  dissolve  the  writ  there- 
tofore issued  without  an  opportunity  given  defendants  to  present  those 
defenses. 

It  does  not  seem  that  the  question  under  discussion  has  ever  been 
decided  by  any  of  our  higher  courts,  and  in  fact  the  only  decision  we 
have  been  able  to  find  directly  in  point  is  the  case  of  Hayzlett  v. 
McMilLan,  11  W.  Va.,  464.  As  provided  in  our  statutes,  the  statute 
quoted  in  that  decision  authorized  the  judge  of  the  Circuit  Court  in 
vacation  to  hear  a  motion  to  dissolve  an  injunction,  but  it  contained 
no  provision  as  to  where  such  a  hearing  should  occur.  In  that  case 
the  circuit  judge  dissolved  a  writ  of  injunction  in  a  county  within 
his  district,  but  not  in  the  county  where  the  suit  was  pending,  and 
appellants  in  that  case  contended  that  the  order  was  made  at  a  place 
beyond  the  jurisdiction  of  the  judge  and  was  therefore  void.  This  con- 
tention was  overruled  and  in  disposing  of  the  question  the  court  said: 
"The  word  'vacation'  as  used  in  the  law  under  consideration  and 
involved  in  appellants'  second  assignment  of  error,  means,  beyond 
question,  the  vacation  of  the  Circuit  Court  of  the  county  wherein  the 
case  is  pending  in  which  an  injunction  is  awarded.  The  object  in 
giving  the  judge  in  vacation  the  power  to  dissolve  an  injunction  was 
to  prevent  delay,  and  if  it  were  held  that  he  could  only  dissolve  the 
injunction  upon  notice  within  the  county  where  the  cause  is  pending, 
the  object  of  the  Legislature  in  enacting  the  law  would  be  to  a  ma- 
terial extent  defeated.  The  judges  of  the  respective  judicial  circuits, 
each  composed  of  the  several  counties  fixed  by  the  Constitution  and 
the  law,  are  absent  or  may  be  absent  from  each  county  of  their  Cir- 
cuit Court  a  large  portion  of  each  year,  holding  the  terms  of  the  Circuit 
Court  required  to  be  held  in  each  county  of  their  circuit.  While 
they  are  holding  a  term  of  court  in  one  county,  there  is  a  vacation 
of  the  Circuit  Court  of  each  of  the  other  counties  composing  the 
circuit.  And  if  the  judge  of  the  Circuit  Court  in  which  a  case  is 
pending,  wherein  an  injunction  is  awarded,  could  only  hear  a  motion 
to  dissolve  an  injunction  within  the  county  in  which  such  case  is 
pending,  then  during  the  greater  part  of  each  yea*  a  motion  to  dis- 
solve an  injunction  could  not  be  heard,  and  the  plain  object  of  the 
law  would  be  defeated." 
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By  other  assignments  appellants  insist  that  as  the  plaintiffs'  pe- 
tition set  out  a  valid  and  meritorious  cause  of  action  warranting  the 
issuance  of  the  writ,  and  as  those  allegations  were  not  denied  in 
defendants'  answer,  the  court  erred  in  dissolving  the  writ.  We  con- 
cur in  the  contention  made  by  defendants  in  their  exception  to  plain- 
tiffs' petition  and  above  noted  to  the  effect  that  under  our  statutes 
t'urisdiction  to  divide  a  county  into  school  districts  and  to  fix  the 
oundaries  of  those  districts  is  vested  exclusively  in  the  Commis- 
sioners' Court,  and  that  no  power  to  revise  or  control  the  action  of 
said  court  is  conferred  upon  the  District  Court.  Stephens  v.  Buie, 
23  Texas  Civ.  App.,  491  (57  S.  W.,  312).  Appellants'  fifth  and  sixth 
assignments  are  therefore  overruled,  and  this,  too,  without  deciding 
the  question  whether  or  not  the  facts  pleaded  in  defendants'  special 
answer  and  duly  verified  constituted  a  sufficient  ground  for  the  dis- 
solution of  the  injunction. 

The  foregoing  disposes  of  all  assignments  and  the  order  dissolving 
the  injunction  is  affirmed. 

Affirmed. 

CONNER,  Chief  Justice,  dissenting  in  part. — Construing  section 
51  of  the  Act  of  1905  (see  General  Laws,  1905,  page  277)  with  section 
50  of  the  same  Act  as  amended  in  1909  (see  General  Laws,  1909,  page 
18),  it  seems  that  the  power  to  subdivide  school  districts  once  consti- 
tuted is  limited  only  by  the  provision  that  no  district  shall  be  re- 
duced to  an  area  of  less  than  nine  square  miles  instead  of  not  less 
than  sixteen  square  miles  as  theretofore  provided  and  as  the  threat- 
ened subdivision  herein  complained  of  is  alleged  to  be.  Appellants' 
petition  therefore  fails  to  show  that  the  threatened  act  of  the  Com- 
missioners' Court  would  be  void,  or  one  not  wholly  within  the  dis- 
cretion of  the  Commissioners'  Court,  over  which  discretion  this  court 
can  not  exercise  supervision.  I  accordingly  concur  in  the  conclusion 
of  the  majority  to  the  effect  that  appellants'  petition  did  not  author- 
ize the  issuance  of  \he  injunction  in  the  first  instance  and  hence 
that  it  was  properly  dissolved,  but  I  do  not  wish  to  be  understood  as 
committed  to  the  proposition,  if  the  opinion  of  the  majority  is  sus- 
ceptible of  such  construction,  that  it  was  proper  in  this  case  to  dis- 
solve the  injunction  on  the  merits  of  an  answer  which  merely  set  up 
facts  in  avoidance  and  not  in  denial  of  the  allegations  upon  which 
the  injunction  issued. 


Houston  &  Texas  Central  Railroad  Company  v.  G.  W.  Haberlin. 

Decided  January  5,   1910. 

1. — Hegligence — Contributory  Negligence— Charge. 

In  an  action  by  an  engineer  injured  by  the  explosion  of  a  locomotive 
boiler,  it  being  questionable  under  the  evidence  whether  the  explosion  was 
caused  by  defects  in  the  engine,  or  by  its  mismanagement  by  plaintiff  in  per- 
mitting the  water  to  get  too  low,  the  crown-sheet,  etc.,  of  the  boiler  over- 
heated, and  turning  cold  water  into  the  boiler  in  this  condition,  a  charge  that 
if  the  engine  was  not  defective,  but  the  plaintiff  was  negligent  in  his  handling 
of  it  in  the  particulars  stated,  thereby  causing  the  explosion,  he  could  not 
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recover,  was  erroneous  and  misleading,  requiring  both  absence  of  defendant's 
negligence  and  existence  of  plaintiff's  contributory  negligence  in  order  to  es- 
tablish a  defence.  (Mr.  Justice  Key  dissents  on  the  ground  that  the  instruc- 
tion did  not  contain  affirmative  error,  being  correct  in  law,  though  requiring 
more  than  was  necessary  to  show  a  defense.) 

2. — Same. 

„  If  the  explosion  was  caused  by  turning  cold  water  into  an  engine  over- 
heated by  allowing  the  water  to  become  too  low  and  the  boiler  overheated,  the 
engineer  should  be  held  to  know  the  danger  of  such  course  and  precluded  from 
recovery  for  the  result  of  his  own  act;  whether  or  not  his  conduct  were  found 
to  be  lacking  in  ordinary  care.  (Mr.  Justice  Key  dissents  on  the  ground  that 
the  explosion  may  not  have  been  solely  due  to  the  overheating  and  introduction 
of  cold  water,  nor  the  same  dangerous  to  an  engine  in  proper  condition;  and 
the  engineer  could  recover  if  his  manner  of  handling  the  engine  caused  the 
explosion  only  because  of  defects  in  the  engine  of  which  he  was  ignorant. ) 

3. — Charge-— Contradictory  Instructions. 

Where  the  jury,  in  the  event  defendant's  negligence  was  found  by  them 
to  be  proven,  were  directed  to  find  in  his  favor,  "unless  they  find  for  the 
defendant  upon  the  issues  of  contributory  negligence  submitted  to  them,"  and 
two  such  issues  were  submitted,  with  instructions  following  each  to  find  for 
defendant  if  the  facts  submitted  were  found  to  exist,  the  charges,  construed 
together,  were  not  liable  to  be  understood  by  the  jury  as  requiring  a  finding 
in  favor  of  defendant  upon  both  of  the  issues  of  contributory  negligence  in 
order  to  entitle  him  to  a  verdict  on  that  ground.  (Mr.  Justice  Key  dissents, 
regarding  the  charges  as  contradictory  and  ground  for  reversal.) 

4. — Evidence— Depositions — Objections  to  Manner  and  Form. 

Mr.  Justice  Key,  dissenting  from  the  ruling  of  the  majority  as  to  error 
in  the  charge,  concurs  in  the  result,  reversal  and  remand,  on  the  ground  that 
the  court  erred  in  excluding  the  answers  of  a  witness,  taken  by  deposition, 
stating  relevant  and  material  facts,  in  answer  to  an  interrogatory  calling 
for  his  conclusion  as  to  whether  certain  allegations  in  plaintiff's  petition  were 
true  or  false,  holding  that  the  objection  went  only  to  the  manner  and  form  of 
taking,  and  must  be  raised  by  motion  in  advance  of  trial,  not  by  objection 
made  when  the  evidence  was  offered.  In  this  the  majority  of  the  court  do 
not  concur. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

This  case  was  brought  before  the  Supreme  Court  on  certificate  of 
dissent.  The  opinion  there  delivered,  January  25,  1911,  will  be 
found  in  104  Texas,  and  sets  forth  the  charge  of  the  trial  court  in 
full.  The  court  concur  with  the  dissenting  opinion  of  Mr.  Justice 
Key,  in  holding  that  the  10th  paragraph  of  the  charge  contains  no 
affirmative  error  and  presents  no  ground  for  reversal.  (Paragraph  1 
of  head  notes.)  The  Supreme  Court  concur  with  the  majority  opinion 
in  holding  that  the  7th  and  8th  paragraphs  of  the  charge  present  no 
substantial  error  when  read  in  connection  with  the  charges  on  con- 
tributory negligence.  (Third  paragraph  of  head  notes.)  The  Su- 
preme Court  concur  with  the  dissenting  opinion  of  Mr.  Justice  Key 
in  holding  that  the  objection  raised  to  the  testimony  of  witness  Stah- 
mer  was  as  to  part  of  such  evidence  one  going  to  the  manner  and 
form  of  taking  and  returning  a  deposition,  and  unavailable  unless 
raised  by  motion  in  advance  of  trial.      (Paragraph  4  of  head  notes.) 

Balcer,  Botts,  Parker  £  Garwood,  and  Gregory,  Baits  &  Brooks,  for 
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appellant. — 'The  rejected  testimony  was  relevant  and  material,  as  a 
whole,  to  the  issues  made  by  the  pleadings  and  submitted  to  the 
jury  in  the  charge  of  the  court;  and,  as  the  objections  that  were  sus- 
tained to  it  went  only  to  the  form  of  the  depositions  in  which  the 
evidence  was  contained,  and  were  not  in  writing  and  were  not  pre- 
sented within  the  time  prescribed  by  the  statute,  the  court  erred  to 
the  prejudice  of  appellant  in  refusing  to  permit  the  testimony  to  be 
read  in  evidence  to  the  jury.  Rule  58  for  the  District  and  County 
Courts;  Eev.  Stats.,  art.  2289;  Wade  v.  Love,  69  Texas,  525;  Mis- 
souri Pac.  Ry.  Co.  v.  Ivy,  71  Texas,  409;  Neyland  v.  Bendy,  69 
Texas,  713;  Mills  v.  Herndon,  60  Texas,  358;  Missouri  Pac.  Ry.  Co. 
v.  Smith,  84  Texas,  348;  Lee  &  Co.  v.  Stowe  &  Wilmerding,  57 
Texas,  450;  Scalf  v.  Collin  County,  80  Texas,  517;  International  & 
G.  N.  R.  Co.  v.  Collins,  33  Texas  Civ.  App.,  58;  Lott  v.  King,  79 
Texas,  299;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Thompson,  75  Texas, 
503;  Galveston,  H.  &  H.  Ry  Co.  v.  Bohan,  47  S.  W.,  1051;  Aller- 
kamp  v.  Gallagher,  24  S.  W.,  372;  Austin  Rapid  Transit  Ry.  Co.  v. 
Grothe,  88  Texas,  263;  17  Cyc.  Law  &  Proc,  71-73,  and  authorities 
cited  in  note  93,  p.  73. 

If  the  rejected  testimony  was  not  as  a  whole  material  and  relevant, 
certain  portions  of  it  were  of  that  characer,  and  it  was  prejudicial 
error  to  refuse  to  permit  the  defendant  to  read  such  parts  to  the 
jury.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormley,  91  Texas,  401 ;  Ney- 
land v.  Bendy,  69  Texas,  713 ;  Lott  v.  King,  79  Texas,  298. 

Paragraphs  No.  7  and  8  of  the  court's  charge  are  erroneous  and 
prejudicial  to  the  rights  of  the  defendant  because  in  said  paragraphs 
of  the  court's  charge  certain  material  issues  of  fact  are  submitted 
for  the  consideration  of  the  jury,  and  the  jury  are  then  instructed 
that  if  they  find  the  existence  of  said  facts  they  should  "find  for 
plaintiff  on  this  issue,  unless  they  find  for  the  defendant  on  the 
issues  of  contributory  negligence  submitted  to  them;"  whereas,  the 
correct  rule  of  law  on  the  subject*  of  contributory  negligence  which 
should  have  been  stated  is  that  the  defendant  was  entitled  to  a  ver- 
dict if  the  jury  found  in  its  favor  on  any  one  or  more  of  the  combina- 
tions of  fact  relating  to  plaintiff's  contributory  negligence  which  it 
pleaded  and  introduced  evidence  tending  to  establish.  International 
&  G.  N.  R.  Co.  v.  Lehman,  30  Texas  Civ.  App.,  3;  Southern  Kansas 
Ry.  Co.  of  Texas  v.  Sage,  98  Texas,  438;  Missouri,  K.  &  T.  Ry.  Co. 
v.  Mills,  27  Texas  Civ.  App.,  245;  Texas  Midland  Ry.  Co.  v.  Hooten, 
21  Texas  Civ.  App.,  139;  Dallas  Cons'd  St.  Ry.  Co.  v.  McAllister, 
41  Texas  Civ.  App.,  131;  Gonzales  v.  Adoue  &  Lobit,  94  Texas,  125; 
City  of  Cleburne  v.  Gutta  Percha  &  R.  Mfg.  Co.,  39  Texas  Civ.  App., 
604;  Texas  Cent.  Ry.  Co.  v.  Waldie,  101  S.  W.,  518;  Baker  v.  Ashe, 
80  Texas,  356. 

If  the  plaintiff  caused  the  explosion  by  his  own  act  in  permitting 
the  water  in  the  boiler  to  get  below  the  crown  sheet  and  the  crown 
sheet  to  thereby  become  overheated  and  weakened,  the  defendant  was 
entitled  to  a  verdict  as  a  matter  of  law,  because  it  was  guiltless  of 
negligence  with  which  it  was  charged,  and  independent  of  any  issue 
as  to  whether  or  not  the  plaintiff  in  so  acting  was  guilty  of  negli- 
gence;  and  the   charge   in   failing  to   so   state   and   in   inferentially 
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stating  that  negligence  on  the  part  of  plaintiff  was  a  fact  necessary 
to  be  established  in  said  connection,  was  under  the  facts  of  this  case 
erroneous  and  confusing  to  the  jury  and  prejudicial  to  the  rights 
of  the  defendant.  Texas  &  N.  0.  R.  Co.  v.  Conroy,  83  Texas,  217; 
Kershner  v.  Latimer,  64  S.  W.,  238;  Liverpool  L.  &  G.  Ins.  Co.  v. 
Joy,  26  Texas  Civ.  App.,  613;  Dillingham  v.  Teeling,  24  S.  W., 
1094;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Greer,  22  Texas  Civ.  App.,  5. 

W.  W.  Moore  and  Allen  &  Hart,  for  appellee. — The  interrogatories 
were  inadmissible  for  the  reason  that  they  called  for  incompetent  tes- 
timony, and  the  answers  simply  stated  conclusions  of  the  witnesses 
and  usurped  the  functions  of  the  jury.  Sonnefield  v.  Mayton,  39 
S.  W.,  166;  5  Ency.  of  Evidence,  526;  Purnell  v.  Gandy,  46  Texas, 
199;  Woosley  v.  McMahan,  46  Texas,  64;  Lott  v.  King,  79  Texas, 
300. 

In  order  to  constitute  contributory  negligence  on  the  part  of  the 
appellee,  the  jury  must  determine  that  the  appellee  had  done  some- 
thing that  an  ordinarily  prudent  man  would  not  have  done  under 
the  same  or  similar  circumstances,  or  left  undone  something  that  an 
ordinarily  prudent  man  would  not  have  left  undone  under  the  same 
or  similar  circumstances.  St.  Louis  &  S.  F.  Ry.  Co.  v.  McClain,  80 
Texas,  95;  Denham  v.  Trinity  County  Lumber  Co.,  73  Texas,  83; 
International  &  G.  N.  R.  Co.  v.  Dyer,  76  Texas,  160;  Ball  v.  City 
of  El  Paso,  5  Texas  Civ.  App.,  221. 

RICE,  Associate  Justice;  FISHER,  Chief  Justice,  concur- 
ring.— Appellee,  a  locomotive  engineer  in  the  employ  of  appellant, 
was  seriously  injured  by  the  explosion  of  the  firebox  and  boiler  of  an 
engine  he  was  operating  on  the  line  of  appellant's  railway,  near  the 
town  of  Curry,  on  January  7,  1907,  and  brings  this  action  to  recover 
damages  for  the  injury  thereby  sustained.  His  petition  contains  al- 
legations of  many  and  various  acts  of  negligence,  but  since  the  trial 
court  only  submitted  two  issues  of  negligence  set  up  by  him,  we 
think  it  only  necessary  to  state  these.  The  first  was  whether  or  not 
the  firebox  which  collapsed  and  caused  the  injuries  was  improperly 
constructed  in  any  of  the  respects  alleged  by  plaintiff,  and,  second, 
whether  or  not  the  appellant  negligently  permitted  the  firebox  to  be- 
come out  of  repair,  defective  and  dangerous  and  unfit  for  use,  thereby 
causing  the  explosion. 

Defendant  replied  by  general  demurrer,  special  exceptions,  gen- 
eral denial  and  a  plea  of  contributory  negligence,  wherein  it  as- 
serted that  said  engine  at  the  time  of  the  accident  was  in  thorough 
repair  and  in  all  respects  a  well-equipped  and  substantial  piece  of 
machinery,  well  suited  to  do  all  the  work  required  of  it,  and  that 
it  was  the  duty  of  the  plaintiff,  by  reason  of  his  employment,  to  care- 
fully operate  the  same,  but  that  plaintiff  failed  so  to  do  in  the  follow- 
ing respects,  to  wit:  That  he  negligently  permitted  the  water  in  the 
boiler  to  get  below  the  crown  sheet,  whereby  the  boiler  became  over- 
heated, by  reason  of  which  it  was  caused  to  explode.  Second,  that 
while  the  boiler  was  thus  overheated  he  negligently  turned  water  into 
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it,  thereby  causing  the  explosion,  for  which  reasons  he  was  precluded 
from  recovery. 

There  was  a  jury  trial  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  from  which  appellant  has  prosecuted  this  appeal, 
urging  many  reasons  for  a  reversal  of  the  judgment.  Amongst 
others  the  appellant  insists,  by  its  22nd  assignment  of  error,  that 
the  jury  were  erroneously  instructed  in  the  10th  paragraph  of  the 
court's  charge,  which  is  as  follows,  viz. : 

"If  the  jury  find  from  a  preponderance  of  the  evidence  in  this 
case  that  the  plaintiff  allowed  the  water  in  the  boiler  of  said  engine 
to  get  below  the  crown  sheet  of  the  said  engine,  and  that  by  reason 
thereof  the  crown  sheet  of  said  engine  became  heated  to  a  high  tem- 
perature, and  that  while  said  engine  and  parts  thereof  were  in  the 
said  condition  plaintiff  turned  water  into  the  boiler  of  said  engine 
upon  the  overheated  metal  (if  it  was  overheated)  composing  the 
crown  sheet,  the  radial  stays  and  stay  bolts  and  other  parts  thereof, 
as  alleged  by  defendant,  and  the  jury  further  find  from  a  prepon- 
derance of  the  evidence  that  the  turning  of  the  water  (if  it  was 
turned)  into  the  said  boiler  of  the  engine  caused  said  firebox  to  ex- 
plode or  collapse  and  thereby  caused  and  contributed  to  producing 
the  injuries  of  which  he  complains  in  this  suit,  and  the  jury  further 
find  from  a  preponderance  of  the  evidence  that  an  ordinarily  careful 
and  prudent  person,  under  the  same  or  similar  circumstances,  would 
not  have  turned  water  into  the  boiler  of  the  said  engine  while  it  was 
in  an  overheated  condition  (if  it  was  in  such  condition)  then  the 
jury  will  find  for  the  defendant,  even  though  they  may  find  from  a 
preponderance  of  the  evidence  that  the  defendant,  its  agents  and  em- 
ployees, were  guilty  of  negligence  in  regard  to  said  engine,  and  that 
such  negligence  (if  any)  may  have  also  contributed  to  plaintiff's  in- 
juries." 

By  its  proposition  thereunder  it  is  insisted  that  said  charge  is 
erroneous,  confusing  and  misleading  because  it,  in  effect,  instructs 
the  jury  that  if  the  plaintiff  caused  his  injuries  by  turning  water 
into  the  boiler  of  the  engine  after  having  allowed  the  boiler  to  be- 
come overheated,  and  if  an  ordinarily  careful  and  prudent  person, 
under  the  same  or  similar  circumstances,  would  not  have  turned 
water  into  the  boiler  of  said  engine  upon  the  overheated  metal  com- 
posing the  crown  sheet,  etc.,  to  return  a  verdict  for  the  defendant. 
Whereas,  the  correct  rule  of  law  relating  to  the  matter  is  that  if 
plaintiff  caused  said  explosion  by  his  own  acts  in  particulars  enumer- 
ated in  said  paragraph  of  the  charge,  the  defendant  was  necessarily 
guiltless  of  the  character  of  negligence  with  which  it  was  charged, 
and  was  for  that  reason  alone  entitled  to  a  verdict,  independent  of 
any  issue  as  to  whether  or  not  the  plaintiff  in  so  acting  was  guilty 
of  negligence;  and  the  charge,  in  failing  to  so  state  and  in  infer- 
entially  stating  that  negligence  on  the  part  of  the  plaintiff  was  a 
fact  necessary  to  be  established  in  said  connection,  was  erroneous  and 
confusing  to  the  jury  and  prejudicial  to  the  rights  of  the  defendant. 

The  contention  of  appellant,  in  effect,  is  that  if  plaintiff  allowed 
the  water  in  the  boiler  to  get  below  the  crown  sheet  and  then  in  its 
overheated  condition,  turned  the  water  on  it,  he  would  thereby  be 
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guilty  of  such  negligence  as  to  preclude  his  recovery,  and  that,  too, 
irrespective  of  whether  the  jury  should  believe  that  a  man  of  ordi- 
nary prudence  would  have  done  so  or  not. 

There  is  evidence  in  the  record  to  the  effect  that  the  engine  when 
turned  over  to  the  plaintiff  on  the  morning  of  the  accident  was  com- 
plete in  all  its  parts  and  in  good  working  order,  and  that  the  plain- 
tiff, during  the  time  that  he  was  operating  the  engine,  had  allowed 
the  water  to  get  below  the  crown  sheet,  whereby  the  same  was  heated 
to  a  higher  degree  of  temperature,  becoming  overheated  and  red  hot, 
and  that  immediately  before  the  accident,  while  the  same  was  in  this 
condition,  the  plaintiff,  by  use  of  the  injector,  turned  water  into  the 
boiler  which  caused  the  explosion  from  which  he  sustained  the  in- 
juries set  out  in  his  petition.  This  being  true,  and  the  defendant 
having  pleaded  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence by  reason  of  these  facts,  it  became  the  duty  of  the  court  to 
submit  a  proper  charge  upon  this  phase  of  the  case.  In  response  to 
this  duty  the  above  charge,  which  is  complained  of,  was  given. 

The  question  for  consideration  is  whether  the  charge  as  given  was 
proper,  or  whether  the  same  imposed  a  greater  burden  upon  the  de- 
fendant than  the  law,  under  the  facts,  permitted.  If  the  engineer 
allowed  the  water  in  the  boiler  of  said  engine  to  get  below  the  crown 
sheet  of  the  engine,  and  by  reason  thereof  the  crown  sheet  became 
heated  to  a  high  temperature,  and  while  the  engine  and  parts  thereof 
were  in  such  condition,  he  turned  water  into  the  boiler  of  the  engine 
upon  the  overheated  metal  composing  the  crown  sheet  and  other  parts 
of  the  engine,  then  if  the  jury  found  from  a  preponderance  of  the 
evidence  that  the  turning  of  the  water  into  the  boiler  of  the  engine 
caused  the  sume  to  explode,  and  thereby  caused  and  contributed  to 
produce  the  injuries  of  which  he  complained,  it  seems  to  us  that  this 
wrould  be  sufficient,  within  and  of  itself,  to  preclude  his  recovery, 
irrespective  of  whether  or  not  an  ordinarily  careful  and  prudent  per- 
son, under  the  same  or  similar  circumstances,  would  have  turned  the 
water  into  the  boiler.  Tf  the  word  "allowed"  used  in  the  charge  is 
to  be  taken  and  considered  in  its  usual  and  ordinary  signification, 
then  it  must  be  regarded  that  the  plaintiff,  by  allowing  the  water  to 
get  below  the  crown  sheet,  whereby  the  engine  became  overheated, 
knew  its  condition ;  and  if,  with  such  knowledge,  he  should  turn  the 
water  into  the  boiler  in  its  then  overheated  condition,  it  seems  to  us 
that  he  would  be  bound  to  know,  as  a  matter  of  common  knowledge, 
that  an  explosion  would  follow  under  circumstances  indicated  by  the 
charge;  then  why  should  it  be  further  necessary  to  tell  the  jury  that, 
notwithstanding  the  plaintiff  might  have  been  guilty  of  the  acts  tc- 
cited  in  the  charge,  yet  he  would  not  be  precluded  from  recovery 
unless  the  jury  should  further  believe  that  a  man  of  ordinary  pru- 
dence, under  the  same  or  similar  circumstances,  would  not  have  aone 
as  he  did.  We  think  the  objection  to  the  last  clause  of  the  charge 
is  well  taken  and  should  be  sustained. 

There  is  a  complaint  on  the  part  of  appellant  that  the  last  clauses 
of  the  court's  charge  in  both  the  7th  and  8th  paragraphs  were,  if  not 
contradictory,  confusing  and  misleading,  in  that  the  jury  were  told 
that  if  they  believed  the  defendant  guilty  of  negligence,  as  set  forth 
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in  each  of  said  paragraphs,  then  it  would  be  their  duty  to  find  for 
the  plaintiff,  unless  they  found  for  the  defendant  upon  the  issues  of 
contributory  negligence  submitted  to  them.  In  other  paragraphs  of 
the  charge  the  phases  of  contributory  negligence,  as  pleaded  by  the 
defendant,  were  properly  submitted  to  the  jury  so  that  there  could 
be  no  conflict  in  the  two  charges.  We  think  that  the  reference  to  the 
issues  of  contributory  negligence  as  made  by  the  court,  under  the 
circumstances,  were  and  could  not  have  been  misleading,  because  the 
entire  charge,  when  criticised,  should  be  considered  as  a  whole,  and  if 
this  is  done  it  is  clear,  it  seems  to  us,  that  the  jury  could  not  have 
understood,  as  contended  by  appellant,  that  before  they  could  find 
for  it  they  must  find  for  it  on  both  features  of  contributory  negli- 
gence submitted  in  the  charge.  However,  in  view  of  another  trial, 
we  suggest  to  the  court  a  correction  of  the  charge  in  this  particular. 
We  have  carefully  examined  each  of  the  other  assignments  pre- 
sented in  the  able  and  elaborate  brief  of  appellant,  but  are  constrained 
to  believe  that  no  reversible  error  is  shown  in  any  of  them  as  in- 
sisted, and  they  are,  therefore,  overruled.  But  for  the  error  pointed 
out,  the  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

DISSENTING  OPINION. 

KEY,  Associate  Justice. — The  writer  concurs  in  the  result 
reached  in  this  case,  but  does  not  agree  with  his  associates  as  to 
the  ground  upon  which  the  case  should  be  reversed.  The  majority 
opinion  holds  that  the  10th  paragraph  of  the  court's  charge  contains 
affirmative  error  because  it  submitted  to  the  jury  the  question  of  neg- 
ligence on  the  part  of  the  plaintiff.  If  the  plaintiff,  knowing  the 
condition  of  the  firebox  and  boiler,  turned  water  into  the  boiler  at 
a  time  when  it  was  reasonably  certain  that  by  so  doing  an  explosion 
would  result,  then  he  was  guilty  of  contributory  negligence  as  matter 
of  law,  and  it  would  not  be  necessary  to  submit  the  question  of  his 
negligence  to  the  jury.  But  the  charge  under  consideration  does  not, 
in  my  opinion,  require  the  jury  to  find  such  state  of  facts  as  would 
make  the  question  of  negligence  one  of  law  to  be  decided  by  the 
court  and  not  a  question  of  fact  to  be  decided  by  the  jury.  If  it  be 
conceded  that  the  word  "allowed"  as  used  in  the  charge,  conveys  the 
idea  of  knowingly  permitting  the  water  in  the  boiler  to  get  below 
the  .crown  sheet  of  the  engine,  it  does  not  convey  the  idea,  and  the 
charge  nowhere  requires  the  jury  to  find,  that  the  plaintiff  had  knowl- 
edge of  the  condition  of  the  crown  sheet  in  other  respects.  The 
plaintiff  alleged  in  his  petition,  and  submitted  testimony  tending  to 
show,  that  the  firebox  was  not  properly  constructed  and  that  the 
crown  sheet,  radial  stays  and  stay  bolts  were  made  of  defective  ma- 
terial and  were  out  of  repair,  and  that  the  plaintiff  was  not  aware 
of  those  facts.  If  such  was  the  condition  of  the  crown  sheet  and 
other  parts  of  the  firebox,  it  is  probable  that  it  would  not  withstand 
as  high  a  degree  of  heat  or  as  much  overheating  as  would  a  firebox 
constructed   of   proper   material   and   in   good   condition.     The   term 
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"overheated"  does  not  always  convey  the  idea  of  certain  and  obvious 
danger.  If  a  thing  is  heated  beyond  what  is  usual  and  necessary, 
it  may  be  said  to  be  overheated,  but  it  is  not  made  to  appear  in  this 
case,  nor  is  it  a  matter  of  common  knowledge,  that  any  and  every 
overheating  of  the  crown  sheet,  radial  stays  and  stay  bolts  of  an  en- 
gine boiler,  however  slight  the  excess  of  heat  may  be,  will  neces- 
sarily, or  even  probably,  cause  an  explosion  and  result  in  harm. 
Hence,  it  seems  to  me  that,  in  view  of  the  first  part  of  the  charge 
referred  to  merely  requiring  a  finding  of  high  temperature  and  over- 
heated metal,  that  it  was  proper  to  submit  to  the  jury  whether  or 
not  the  plaintiff  was  guilty  of  contributory  negligence  in  turning  the 
water  in  the  boiler  and  upon  the  metal  in  that  condition.  It  may 
have  been  dangerous  to  do  so,  and  so  doing  may  have  been  the 
immediate  cause  of  the  explosion,  but  it  may  also  be  that  the  reason 
why  it  was  dangerous  was  because  of  the  defective  condition  of  the 
crown  sheet,  radial  stays  or  stay  bolts,  and  the  plaintiff  may  not  have 
known  of  such  condition. 

Furthermore,  it  seems  to  me  that  the  objection  to  the  charge  sus- 
tained by  the  majority  opinion  is  of  the  class  overruled  by  our  Su- 
preme Court  in  Sabine  &  E.  T.  Ey.  v.  Wood,  69  Texas,  679;  Texas 
&  P.  By.  v.  Brown,  78  Texas,  397,  and  Gulf,  C.  &  S.  P.  Ry.  v. 
Hill,  9.5  Texas,  629.  In  those  cases  it  is  held  that  an  instruction 
directing  the  jury,  if  they  find  certain  facts,  to  find  for  the  plaintiff 
or  the  defendant,  as  the  case  may  be,  is  not  affirmatively  erroneous, 
although  the  party  complaining  may  be  entitled  to  a  verdict  on  a 
finding  of  one  or  more  of  the  facts  referred  to.  In  Railway  v.  Brown, 
supra,  the  court,  speaking  through  its  present  Chief  Justice,  said: 

"It  is  insisted  that  this  charge  is  erroneous  ^because  it  made  it 
necessary  for  the  defendant  to  prove  both  that  it  was  careful  and  that 
plaintiff  was  negligent  before  it  was  entitled  to  a  recovery/  But  the 
charge  does  not  assert  this  proposition.  It  tells  the  jury  that  if  the 
defendant  was  careful  and  the  plaintiff  was  negligent,  the  latter 
could  not  recover.  This  is  correct.  The  proposition  is  erroneous. 
The  court  might  properly  have  gone  further  and  charged  in  the  dis- 
junctive, and  have  told  the  jury  that  if  either  the  defendant  was 
careful  or  the  plaintiff  negligent  the  defendant  should  have  a  judg- 
ment. This  presents  an  instance  not  of  an  erroneous  charge,  but 
of  a  failure  to  give  an  instruction  which  the  defendant  had  the 
right  fo  demand."  In  this  case  appellant  did  not  ask  to  have  the 
question  submitted  in  any  other  form. 

The  cases  referred  to  above  have  been  frequently  cited  and  fol- 
lowed by  the  Courts  of  Civil  Appeals,  as  shown  by  the  Texas  edition 
of  the  Citator.  The  charge  under  consideration  did  not  tell  the 
jury  that  they  could  not  find  for  the  defendant  on  that  phase  of  the 
case,  unless  they  found  that  the  plaintiff  was  guilty  of  contributory 
negligence.  It  merely  told  the  jury  that  if  they  found  the  existence 
of  certaim  facts,  one  of  which  was  that  an  ordinarily  careful  and 
prudent  person,  under  similar  circumstances,  would  not  have  turned 
water  into  the  boiler  of  the  engine  while  it  was  in  an  overheated 
condition,  then  to  find  for  the  defendant.     Even  if  the  defendant 
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was  entitled  to  a  verdict  without  the  jury's  finding  the  latter  fact, 
incorporating  that  fact  in  the  charge  was  not  a  positive  error. 

The  defendant  propounded  written  interrogatories  to  John  Stah- 
mer  and  several  other  witnesses.  Additional  direct  interrogatories 
Nos.  7  and  8  read  as  follows: 

"Additional  direct  interrogatory  No.  7:  In  this  case  the  plaintiff 
alleges  that  the  boiler,  firebox,  bolts,  radial  stays,  taps,  threads,  stay 
bolts,  crown  sheets,  sides  and  flues  of  0.  H.  &  S.  A.  engine  No.  443, 
which  exploded  or  collapsed  near  Curry,  Texas,  January  7,  1907, 
were  old,  worn,  broken,  cracked,  crystallized,  of  inferior  metal,  im- 
properly constructed,  out  of  repair,  defective,  dangerous  and  unfit 
for  use  at  the  time  of  said  explosion.  Please  state  whether  you  have 
made  such  an  examination  of  the  remains  of  said  engine,  or  whether 
you  made  such  examination  of  it  prior  to  said  accident  as  enables  you 
to  give  an  opinion,  or  state  as  a  fact  whether  or  not  said  allegations 
are  true  or  false,  or  whether  or  not  they  are  in  part  true  and  in  part 
false. 

"Additional  direct  interrogatory  No.  8:  If  you  have  answered  yes 
to  the  last  question,  please  state  whether  in  your  opinion  all  of  said 
allegations  are  true  or  false,  and  your  reasons  for  so  thinking;  and, 
if 'you  think  that  some  are  true  and  others  false,  please  state  specific- 
ally and  in  detail  which  you  think  are  true,  together  with  your  rea- 
son for  thinking  same  true,  and  which  of  same  are  false,  together 
with  your  reason  for  thinkinug  same  false." 

The  answers  of  the  witness  Stahmer  to  these  interrogartories  were 
as  follows: 

"Answer  to  interrogatory  No.  7:  I  made  such  an  examination  of 
this  engine  prior  to  the  explosion  as  to  enable  me  to  give  an  opinion 
as  to  the  truth  or  falsity  of  the  allegations  in  this  question. 

"Answer  to  additional  direct  interrogatory  No.  8:  In  my  opinion 
all  of  the  allegations  concerning  the  firebox,  bolts,  radial  stays, 
threads,  stay  bolts,  crown  sheet  are  untrue.  My  inspection  of  these 
parts  of  this  boiler  showed  the  same  to  be  in  first-class  condition  and 
not  defective,  dangerous  or  unfit  for  use;  there  were  no  leaks  in  the 
boiler  at  the  time  of  my  inspection,  which  means  the  boiler  was  in 
good  condition  and  ready  for  service.  I  refer  to  the  inspection  on 
the  morning  of  January  7,  1907.  My  reasons  for  so  thinking  are, 
no  such  defects  showed  up  on  inspection.  It  was  my  duty  to  find 
any  such  defects  and  my  inspection  failed  to  find  them.  There  was 
nothing  in  or  on  the  boiler  to  indicate  such  defects." 

A  number  of  other  questions  of  a  similar  nature  were  propounded 
to  that  and  other  witnesses,  and  the  answers  were,  in  the  main,  simi- 
lar in  character.  The  plaintiff  did  not  file  any  preliminary  written 
objections  to  the  questions  or  answers,  but  when  they  were  offered 
in  evidence  he  interposed  the  objection  that  "it  was  improper  and 
usurping  the  functions  of  the  jury  for  the  witnesses  .to  make  any 
statements  about  the  truth  or  falsity  of  the  allegations  contained  in 
the  plaintiff's  pleadings,  and  that  it  was  improper  and  usurping  the 
functions  of  the  jury  for  the  defendant's  counsel  to  ask  any  question 
about  their  truth  or  falsity,  that  being  a  matter  for  the  jury  to  pass 
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upon."  The  bill  of  exceptions  shows  that  the  objections  were  sus- 
tained, the  interrogatories  and  answers  excluded  and  "the  defendant 
was  not  allowed  to  read  same  in  evidence  or  to  read  in  evidence  any 
part  of  said  interrogatories  or  any  part  of  the  answers  to  any  of 
them." 

It  is  provided  by  art.  2289  of  the  Eevised  Statutes  that  when  a 
deposition  has  been  on  file  one  day  before  the  case  is  called  for  trial, 
no  objection  to  the  form  thereof  or  to  the  manner  of  taking  the 
same  shall  be  heard,  unless  such  objection  is  in  writing  and  notice 
thereof  is  given  before  the  trial  commences.  The  depositions  here 
involved  had  been  on  file  several  months;  and  therefore,  if  the 
objections  urged  and  sustained  related  to  the  form  or  manner  of  tak- 
ing the  depositions,  such  objections  came  too  late  and  should  have 
been  overruled.  I  do  not  believe  that  the  defendant  had  the  right 
to  ask  the  witnesses  whether  or  not,  in  their  opinion,  the  allegations 
in  the  plaintiff's  petition  were  true  or  false,  and,  in  my  opinion,  it 
would  have  been  proper  for  the  court  to  have  excluded  so  much  of 
the  answers  of  the  witnesses  as  stated  that  the  allegations  referred  to 
were  untrue.  But,  in  addition  to  that  statement,  the  witness  Stahmer 
and  some  of  the  other  witnesses  gave  testimony  that  was  free  from 
that  objection.  For  instance,  the  witness  Stahmer  stated,  in  sub- 
stance, that  he  inspected  the  firebox,  bolts,  radial  stays,  threads,  stay 
bolts  and  crown  sheet  of  the  boiler  in  question,  and  that  they  snowed 
to  be  in  first-class  condition  and  not  defective,  dangerous  or  unfit 
for  use,  and  that  there  were  no  leaks  in  the  boiler.  That  testimony 
was  intelligible  without  reading  the  interrogatory  which  elicited  it, 
and,  in  my  opinion,  the  court  erred  in  excluding  it.  The  objection 
to  the  interrogatory  by  which  the  testimony  was  procured  relates  to 
the  form  and  manner  of  procuring  the  deposition,  and  while  both 
might  have  been  suppressed  by  a  timely  motion  in  writing,  the  failure 
to  pursue  that  course  constituted  a  waiver  of  any  such  objection  to 
the  testimony.  In  my  opinion  the  trial  court  committed  error  when 
it  excluded  the  foregoing  testimony  of  the  witness  Stahmer,  and  tes- 
timony of  other  witnesses  of  a  similar  nature. 

In  both  the  7th  and  8th  paragraphs  of  the  court's  charge  the  jury 
were  instructed  that  if  they  found  the  existence  of  certain  facts 
therein  enumerated  to  find  for  the  plaintiff  "unless  they  find  for  the 
defendant  on  the  issues  of  contributory  negligence  submitted  to 
them."  In  subsequent  and  separate  paragraphs  the  court  submitted 
to  the  jury  two  issues  of  contributory  negligence,  telling  the  jury 
as  to  each  issue  that  if  they  found  the  facts  therein  referred  to  to  re- 
turn a  verdict  for  the  defendant.  Appellant  urged  the  objection  that 
the  7th  and  8th  paragraphs  of  the  charge  required  the  jury,  in  order 
to  return  a  verdict  for  the  defendant,  to  find  in  its  favor  upon  both 
of  the  issues  of  contributory  negligence;  whereas,  it  was  entitled  to  a 
verdict  if  the  proof  sustained  either  of  the  two  issues  of  contributory 
negligence.  Whatever  may  have  been  the  intention  of  the  court  in 
framing  the  7th  and  8th  paragraphs  of  the  charge,  in  my  opinion 
they  are  susceptible  of  the  construction  suggested  by  appellant,  and 
therefore,  to  say  the  least,  are  misleading  and  confusing. 
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Hence  I  conclude  that  the  trial  court  committed  material  and  re- 
versible error  in  excluding  the  testimony  referred  to,  and  in  the  7th 
and  8th  paragraphs  of  the  charge  given  to  the  jury. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Chris 

Kemendo  and  Wife. 

Decided  January  5,   1910. 

1. — Damage!    Death  of  Minor  Child — Charge. 

A  charge  en  the  damages  recoverable  by  parents  for  the  death  of  their 
minor  child,  directing  the  jury,  in  arriving  at  such  sum  as  would  compensate 
them  for  their  pecuniary  loss  thereby,  "to  take  into  consideration  the  reason- 
able value  of  the  services  of  the  child  to  the  plaintiffs  until  he  arrived  at  the 
age  of  twenty-one  years"  was  erroneous  in  making  the  value  of  such  service 
the  measure  of  damages  without  deduction  of  the  cost  of  maintenance  and 
support  during  the  time. 

2. — Negligence— Moving  Cars— Charge.  • 

Where  a  child  crawling  under  a  train  stopped  over  a  street  crossing  was 
killed  by  tlie  movement  of  engine  after  uncoupling  the  cars  so  as  to  open  the 
crossing,  a  charge  that  defendant  was  negligent  it  the  conductor  in  charge  of 
its  tram  failed  to  use  ordinary  care  to  ascertain  whether  any  one  was  in  danger 
of  injury  before  moving  the  cars,  was  erroneous  in  assuming  that  such  duty 
was  absolute.  Whether  it  was  his  duty  to  see  if  any  one  was  under  the  cars 
depended  on  the  circumstances  and  was  a  question  of  fact  for  the  jury. 

S. — Evidence. 

Hearsay  evidence  held  inadmissible. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  be- 
low before  Hon.  Marshall  Surratt. 

Clark,  Yaniis  &  Clark,  for  appellant. — Plaintiff's  measure  of  dam- 
age for  the  death  of  child  is  the  value  of  his  services  during  his 
minority,  less  the  expense  of  feeding  and  clothing.  Texas  &  P.  Ry. 
Co.  v.  Morin,  66  Texas,  135 ;  Houston  &  T.  C.  Ey.  Co.  v.  Nixon,  52 
Texas,  23;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Worthy,  87  Texas,  465. 

The  charge  as  to  the  duty  of  the  conductor  is  erroneous  in  that 
the  undisputed  evidence  was  to  the  effect  that  defendant's  employees 
did  not  know  of  the  perilous  position  of  deceased.  As  a  matter  of  law 
the  employees  were  not  required  to  presume  the  existence  of  a  cir- 
cumstance which  under  the  conditions  was  extraordinary.  Houston, 
E.  &  W.  T.  By.  Co.  v.  Summers,  92  Texas,  621;.  Texas  &  P.  Ry. 
Co.  v.  Breadow,  90  Texas,  26;  Missouri,  K.  &  T.  By.  Co.  v.  Cowles, 
29  Texas  Civ.  App.,  156;  San  Antonio  Trac.  Co.  v.  Kelleher,  48 
Texas  Civ.  App.,  421;  Texas  Mexican  By.  Co.  v.  Baldez,  43  S.  W., 
564;  Fort  Worth  &  P.  C.  By.  Co.  v.  Shetter,  94  Texas,  196;  Gal- 
veeton-Harrisburg  &  S.  A.  Ry.  Co.  v.  Keiff,  94  Texas,  334. 

Evidence  offered  in  the  form  of  exhibits  could  not  be  identified  by 
Vol.  LVni  Civil— 25, 
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hearsay  testimony.  (Statement.)  Mrs.  Maggie  Kemendo,  plaintiff 
and  mother  of  deceased  was  placed  upon  the  stand  and  identified 
the  book  as  having  belonged  to  the  deceased  and  testified  that 
this  book  was  brought  home,  she  supposed,  about  thirty  minutes 
after  the  child  was  killed,  by  his  brother  Philip,  and  that  Philip 
returned  home  crying  "Little  Johnnie  is  killed,  mama,  here  is  his 
book."  Witness  further  testified  that  on  the  morning  of  the  acci- 
dent she  had  examined  the  book  before  deceased  had  carried  it  to 
school  and  that  it  was  not  broken  or  damaged.  Thereupon  plain- 
tiffs offered  in  evidence  the  book,  which  upon  examination,  showed 
a  crease  or  indentation  across  its  back.  This  evidence  was  intro- 
duced for  the  purpose  of  contradicting  the  testimony  of  Alex  Muhl, 
introduced  by  the  defendant,  who  testified  that  just  before  deceased 
started  under  the  car  he  gave  him  his  book  and  said  he  was  going 
under  and  that  witness  told  deceased  not  to  go. 

Williams  £  Williams,  for  appellees. — Persons  operating  trains  in 
crowded  thoroughfares  must  use  care  commensurate  with  the  danger, 
and  must  take  cognizance  of  established  customs  of  people  using  the 
thoroughfare  and  their  habit  of  crossing  under  trains,  when  this 
habit  was  well  known  to  the  agents  and  employees  of  the  companv. 
Gulf,  0.  &  S.  P.  By.  Co.  v.  Griscom,  36  Texas  Civ.  App.,  630;  Gulf, 

C.  &  S.  P.  By.  Co.  v.  West,  36  S.  W.,  101 ;  San  Antonio  &  A.  P.  Ry. 
Co.  v.  Morgan,  92  Texas,  102;  Missouri,  K.  &  T.  Ry.  Co.  v.  Magee, 
92  Texas,  619;  Chicago,  G.  W.  Ry.  Co.  v.  Kowalski,  92  Fed.,  310; 
Central   Passenger  Ry.   Co.  v.  Kuhn,  6   S.  W.,  441;   Fort  Worth  & 

D.  C.  Ry.  Co.  v.  Poteet,  53  Texas  Civ.  App.,  44;  Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Thompson,  116  S.  W.,  108;  Hall  v.  Missouri  Pac. 
Ry.  Co.,  118  S.  W.,  65;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cowles,  29 
Texas  Civ.  App.,  156;  Texas-Mexican  Ry.  Co.  v.  Valdez,  43  S.  W., 
564;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Poteet,  53  Texas  Civ.  App.,  44. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellees  against 
the  railway  company  for  damages  on  account  of  the  death  of  their 
minor  son.  The  minor,  about  seven  years  of  age,  was  killed  in  the  city 
of  Waco,  at  one  of  the  public  street  crossings.  The  train  of  cars  pulled 
up  to  the  crossing  and  stopped,  and  when  in  that  position,  the  de- 
ceased passed  under  or  attempted  to  pass  under  one  of  the  cars,  when 
the  train  was  cut  in  two  or  disconnected  at  the  crossing,  the  front 
part  of  which  was  moved  away  from  the  crossing,  and  ran  over  the 
deceased  and  killed  him. 

The  grounds  of  negligence  relied  on  by  appellees  are  that  the  rail- 
way company  negligently  failed  to  provide  a  watchman  at  that  par- 
ticular crossing,  so  as  to  warn  the  public  of  the  approach  of  a  train; 
and  that  the  employees  in  operation  of  the  train  negligently  failed 
to  look  out  for  and  discover  if  anyone  was  in  danger,  before  causing 
the  train  to  move. 

A  verdict  and  judgment  was  rendered  in  appellees'  favor  for  the 
sum  of  $2,000. 

Appellants  fifth  assignment  of  error,  which  complains  of  the  action 
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of  the  trial  court  in  refusing  to  grant  an  application  to  continue,  will 
not  be  considered,  because  the  case  will  be  reversed  on  other  grounds. 

Appellant's  fifth  assignment  of  error  complains  of  the  charge  of 
the  trial  court  on  the  measure  of  damages,  which  is  to  the  effect  that 
if  the  jury  found  for  plaintiffs  to  assess  their  damages  at  such  a  sum 
as  will  compensate  them  for  the  pecuniary  loss,  if  any,  sustained 
by  them  by  reason  of  the  child's  death,  and  in  arriving  at  such  sum, 
to  take  into  consideration  the  reasonable  value,  if  any,  of  the  services 
of  the  child  to  the  plaintiffs  until  he  arrived  at  the  age  of  twenty- 
one  years.  The  complaint  is  that  this  charge  makes  no  allowance 
for  the  cost  of  the  maintenance  and  support  of  the  child  during  that 
time.  Since  the  decision  of  the  Supreme  Court  in  the  McVey  case 
(International  &  6.  N.  E.  Co.  v.  McVey,  99  Texas,  31),  this  court 
has  held  that,  in  cases  of  this  character,  the  charge,  in  submitting 
the  measure  of  damages,  should  exclude  those  improper  items  which 
a  jury  might  consider  in  determining  the  amount  of  damages  that 
the  plaintiff  might  be  entitled  to  recover.  By  analogy  the  principle 
of  that  case  applies  to  the  charge  in  question.  The  charge  instructs 
the  jury  that,  in  arriving  at  the  pecuniary  loss  sustained  by  the  plain- 
tiffs, the  jury  should  take  into  consideration  the  reasonable  value  of 
the  services  of  the  deceased  child  until  he  arrived  at  the  age  of 
twenty-one  years.  There  is  no  qualification  or  limitation  imposed 
upon  this  expression.  It  broadly  informed  the  jury  that  the  plaintiff 
is  entitled  to  the  reasonable  value  of  the  services  of  the  child  for  that 
period  of  time.  It  nowhere  makes  any  allowance  for  the  support  and 
maintenance  of  the  child.  Of  course,  it  can  not  be  disputed  but  that 
the  cost  of  the  support  and  maintenance  of  the  child  during  that 
period  should  be  deducted  from  what  a  jury  might  determine  to  be 
the  reasonable  value  of  the  services  of  the  child  for  that  period  of 
time.  The  least  that  can  be  said  of  the  charge  is  that  it 
is  calculated  to  lead  the  jury  to  believe  that  they  had  the 
right  to  determine  the  reasonable  value  of  the  services  of  the  child, 
independent  of  the  question  of  charging  the  plaintiffs  with  the  cost 
and  expense  of  his  maintenance.     This  charge  is  erroneous. 

Appellant's  fourth  assignment  of  error  complains  of  the  fourth 
section  of  the  court's  charge.  We  are  not  sure  that  the  assignment 
of  error  is  broad  enough  to  point  out  the  objection  we  have  discov- 
ered to  the  charge,  and  which  will  doubtless  be  corrected  upon  an- 
other trial.  It  occurs  about  the  middle  of  the  charge  set  out  on  page 
13  of  appellant's  brief,  and  commences  with  the  words:  "Or  if  you 
believe  from  the  evidence  that  the  conductor  in  charge  of  said  train 
failed  to  exercise  ordinary  care  before  having  said  train  started  and 
after  it  had  stopped  in  crossing,  to  discover  if  the  starting  thereof 
would  injure  anyone,  and  thai,  had  he  exercised  such  care  before 
signalling  the  engineer  to  start  same,  he  would  have  discovered  the 
perilous  situation  of  the  child,  etc/'  The  submission  of  this  question 
as  presented  by  the  charge,  is  predicated  upon  the  idea  that  it  was 
the  duty  of  the  conductor  to  look  out  or  to  exercise  ordinary  care  to 
discover  if  some  one  was  under  the  train  before  starting  the  same. 
It  assumes  that  this  duty  was  burdened  upon  the  conductor.    This  is 
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not  correct.  It  was  a  question  of  fact  as  to  whether  or  not  the  con- 
ductor is  charged  with  the  duty  of  looking  out  in  order  to  discover 
if  someone  was  in  a  perilous  position  before  starting  the  train.  There 
is  evidence  to  the  effect  that  this  was  a  much  used  crossing,  and  that 
it  was  the  habit  and  custom  of  pedestrians,  when  they  found  the 
crossing  blocked  by  a  train,  to  pass  between  the  cars  or  under  them, 
in  order  to  cross  the  street;  and  the  evidence  upon  this  subject  is  of 
such  a  character  that  the  jury  might  have  concluded  that  the  em- 
ployees in  charge  of  the  train  knew  of  such  custom;  and,  if  such 
was  the  case,  also  have  reached  the  conclusion  that  the  exercise  of 
ordinary  care  for  the  safety  of  the  public  would  have  required  them, 
before  starting  the  train,  to  look  out  in  order  to  discover  if  someone 
was  under  the  train  or  between  the  cars  and  attempting  to  cross.  The 
court  should  not  have  assumed  that  the  duty  to  look  out  existed,  but 
should  have  left  that  question  to  the  jury. 

Much  of  the  evidence  of  Mrs.  Maggie  Kemendo,  complained  of 
in  the  eighth  assignment  of  error,  was  admissible.  Part  of  it  was 
not.  Her  testimony  identifying  the  book  as  belonging  to  the  de- 
ceased child  was  properly  admitted,  and  also  the  information  she 
received  from  her  son  Philip  that  the  deceased  was  killed,  but  it  was 
not  proper  to  admit  what  he  said  with  reference  to  the  book.  The 
appearance  of  the  book,  as  testified  to  by  her,  was  also  admissible. 

We  have  pointed  out  what  we  consider  to  be  the  errors  presented 
in  appellant's  brief.  The  remaining  assignments  have  been  carefully 
considered,  and  we  are  of  the  opinion  they  present  no  reversible  error. 
We  do  not  deem  it  necessary  that  they  should  be  discussed. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Thomas  J.  Freeman,  Receiver,  v.  S.  L.  Costley. 

Decided  January  5,  1910. 

1. — Carriers  of  Passengers— Refusal  to  Pay  Fare. 

A  passenger  who  has  refused  to  pay  fare  cannot  acquire  the  right  to 
transportation  by  tendering  same  after  the  train  has  been  stopped  for  the 
purpose  of  ejecting  him  for  such  refusal. 

2. — Same— Ticket — Good  Faith. 

A  passenger  who  was  ejected  because  he  tendered  only  a  ticket  which, 
on  its  face  and  by  its  terms,  did  not  entitle  him  to  transportation  on  that 
day  and  train  (a  round  trip  return  ticket  on  which  time  for  return  had 
expired)  cannot  recover,  though  he  believed  in  good  faith  that  it  entitled  him 
to  transportation. 

3. — Same— Arrest — Warrant — Attempt  to  Obtain  Free  Transportation. 

The  fact  that  one  boarded  a  train  with  intent  to  obtain  free  transporta- 
tion in  violation  of  Article  lOlOh,  Penal  Code,  did  not  justify  his  arrest  for 
such  offense  without  warrant,  after  expelling  him  from  the  train. 

Appeal   from  the  District   Court  of  Travis   County.     Tried  below 
before  Hon.  Chas.  A.  Wilcox, 
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S.  R.  Fisher  and  S.  W.  Fisher  (King  &  Morris,  of  counsel),  for 
appellant. — No  right  to  recant  after  ejection  begins:  6  Cyc,  554-5; 
Pennington  v.  Philadelphia,  W.  &  B.  Ry.  Co.,  18  Am.  &  Eng.  R.  R. 
Cases,  310,  and  authorities  there  cited;  Davis  v.  Kansas  City,  St.  J. 
&  C.'S.  Ry.  Co.,  53  Mo.,  317;  People  v.  Jillson,  3  Parker  Cr.  Cases, 
234;  State  v.  Campbell,  32  N.  J.  L.,  309;  O'Brien  v.  Boston  &  W. 
Corp.,  15  Gray,  20;  Hibbard  v.  New  York  &  E.  R.  Co.,  15  N.  Y., 
455;  Nelson  v.  Long  Island  R.  Co.,  7  Hun.,  140;  Skillman  v.  Cin- 
cinnati, S.  &  C.  R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cases,  31 ;  Louis- 
ville, N.  &  G.  S.  R.  R.  Co.  v.  Harris,  9  Lea  (Tenn.),  180;  Stone  v. 
Chicago  &  N.  W.  R.  Co.,  47  Iowa,  82;  Thompson's  Carriers  of  Pas- 
sengers, 22. 

A  person  seeking  transportation  is  bound  to  know  the  limitations 
and  legal  effect  of  the  ticket  upon  which  he  bases  his  right  of  car- 
riage, and  if  such  ticket  has  in  fact  expired  he  can  not  assert  or 
claim  the  privilege  of  a  passenger  in  good  faith.  It  was  therefore 
immaterial  whether  all  the  facts  and  circumstances  surrounding  the 
person  holding  an  expired  ticket  were  reasonably  calculated  to  induce 
an  ordinarily  careful  and  prudent  person  to  believe  that  such  ticket 
gave  him  the  right  of  passage.  Gulf,  C.  &  S.  P.  R.  Co.  v.  Henry, 
84  Texas,  678;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Rinev,  41  Texas  Civ.  App., 
396;  Galveston,  H.  &  S.  A.  Rv/Co.  v.  Turner,  23  S.  W.,  83;  In- 
ternational &  G.  N.  Ry.  Co.  v.  Best,  93  Texas,  344;  Texas  &  P.  Ry. 
Co.  v.  McDonald,  2  W.  &  W.,  sec.  163;  Carpenter  v.  Washington  & 
G.  Rv.  Co.,  121  U.  S.,  474;  Demillev  v.  Texas  &  N.  O.  Rv.  Co.,  91 
Texas,  215,  s.  c.  Civil  Appeals,  41  S.  W.,  147;  Texas  &  N.  O.  R. 
Co.  v.  Powell,  13  Texas, Civ.  App.,  212;  Illinois  Central  R.  Co.  v. 
Marlett,  23  So.,  583. 

The  jury  should  have  been  instructed,  as  requested  by  defendant 
in  special  instruction,  that  plaintiff's  ejection  was  lawful  and  that 
defendant  could  not  be  held  liable  for  his  alleged  illegal  arrest.  Ar- 
ticle lOlOh,  Rev.  Stats.  (Penal  Code)  ;  Jardine  v.  Cornwell,  50  N. 
J.  L.,  485 ;  Commonwealth  v.  Kennedv,  136  Mass.,  152 ; .  Porter  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  41  Iowa,  358 ;  Mali  v.  Ford,  39  N.  Y., 
381;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Donahoe,  56  Texas,  162;  Lafitte 
v.  New  Orleans,  C.  &  L.  R.  Co.,  43  La.  Ann.,  34;  Mulligan  v.  N.  Y. 
R.  B.  R.  Co.,  129  N.  Y.,  506. 

James  H.  Robertson  and  Robertson  &  Robertson,  for  appellee. — By 
the  terms  of  Article  4542  of  the  Revised  Statutes  of  Texas,  appellee 
was  entitled  to  ride  upon  the  train  without  procuring  a  ticket,  upon 
the  payment  by  him  of  a  fare  of  four  cents  per  mile,  and  when  he 
tendered  his  money  to  pay  his  passage  the  conductor  should  have  ac- 
cepted it  and  permitted  him  to  continue  his  journey.  Again,  appel- 
lant's conductor  not  only  unlawfully  ejected  appellee  from  the  train, 
but  according  to  the  allegations  in  the  plaintiff's  petition  caused  him 
to  be  arrested,  and  assisted  in  the  arrest,  while  appellee  was  still  a 
passenger  on  the  train,  and  appellee  had  the  right  to  recover  dam- 
ages sustained  by  reason  of  his  wrongful  arrest  at  the  direction  of  ap- 
pellant's conductor.  Mundine  v.  State,  37  Texas  Crim.  App.,  5;  ar- 
ticles 247,  248,  249,  250  and  lOlOh,  Rev.  Stats. 
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It  was  proper  to  submit  to  the  jury  the  question  as  to  whether 
under  the  facts  and  circumstances  of  the  case  appellee  was  authorized 
in  believing  that  the  ticket  gave  him  a  right  to  passage,  because  there 
was  evidence  from  which  they  might  decide  that  he  was  justified  in 
such  belief,  and  because  the  main  issues  in  the  case  were  whether  or 
not  appellee  acted  in  good  faith  in  trying  to  ride  on  the  ticket  as  he 
did,  and  whether  or  not  his  arrest  was  justified.     Same  authorities. 

Even  if  plaintiff  had  been  guilty  of  a  violation  of  the  statute  mak- 
ing it  a  misdemeanor  for  any  one  to  board  a  train  without  in  good 
faith  intending  to  become  a  passenger  thereon,  and  to  pay  fare,  still 
the  arrest  of  plaintiff  without  a  warrant  would  not  have  been  justifi- 
able on  this  ground  alone.     Same  authorities. 

RICE,  Associate  Justice. — This  was  a  suit  by  appellee  against 
appellant,  as  receiver  of  the  International  &  Great  Northern  Railroad 
Company,  for  the  recovery  of  damages  for  an  alleged  unlawful  ex- 
pulsion from  the  cars  of  defendant  while  a  passenger,  and  for  an 
alleged  unlawful  arrest  claimed  to  have  been  procured  by  the  con- 
ductor of  said  train. 

Besides  a  general  demurrer,  general  denial  and  special  exceptions, 
appellant  answered  by  special  plea  to  the  effect  that  on  the  occasion  of 
appellee's  ejection  from  the  train  he  was  endeavoring  to  ride  upon  a 
ticket  that  had  expired,  and  was  of  no  value,  and  that  he  refused  to 
produce  a  valid  ticket  or  pay  his  fare  when  demanded  by  the  con- 
ductor, and  that  appellee,  with  the  knowledge  that  said  ticket  was  in- 
valid, refused  to  pay  his  fare  with  intent  to  defraud  the  defendant, 
and  that  he  was  therefore  properly  and  lawfully  ejected. 

There  was  a  verdict  and  judgment  for  the  appellee  from  which  the 
appellant  prosecutes  this  appeal. 

On  the  morning  of  the  5th  of  April,  1908,  appellee  purchased  a 
round  trip  ticket  from  Manchacca  to  San  Antonio,  which  ticket  was 
good  for  that  day  only.  He  rode  to  San  Antonio  thereon,  and  on 
the  morning  of  the  6th  boarded  appellant's  train  to  return,  expecting 
to  pay  his  fare  from  Manchacca  to  Austin.  Upon  being  informed  by 
the  conductor  when  taking  up  tickets  that  his  ticket  was  worthless, 
appellee  declined  to  pay  his  fare,  whereupon  the  conductor  stopped  the 
train  and  backed  the  same  into  the  station  at  San  Antonio,  ejecting 
appellee  therefrom  and  directing  a  policeman  to  arrest  and  take  him 
in  charge,  which  was  accordingly  done.  It  likewise  appears  from  the 
evidence  that  the  appellee,  after  the  train  had  been  stopped  and  while 
backing  into  the  station,  offered  to  pay  his  fare,  according  to  his 
statement,  to  the  conductor,  who  refused  to  receive  it. 

These  facts  were  substantially  set  up  in  appellee's  petition,  to  which 
appellant  addressed  a  demurrer,  which  was  overruled.  This  ruling 
of  the  court  is  assigned  as  error.  We  are  inclined  to  believe  that  the 
exception  was  well  taken  to  that  part  of  the  petition  which  undertook 
to  predicate  the  right  of  recovery  upon  the  action  of  the  conductor  in 
ejecting  appellee  from  the  train.  As  we  understand  the  law,  a  person 
who  has  refused  to  pay  his  fare  can  not  recant  and  offer  to  pay  his 
fare  while  being  expelled  from  the  train,  and  thereby  become  entitled 
to  ride  thereon.    It  is  within  the  discretion  of  the  conductor  to  accept 
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the  fare  when  so  tendered,  but  he  is  not  compelled  to  do  bo.  So  in 
this  case,  we  think  the  fact,  if  it  be  a  fact,  that  appellee  refused  to 
pay  his  fare  or  tender  a  valid  ticket  when  demanded  by  the  conductor, 
and  on  account  of  said  refusal  the  conductor  was  compelled  to  stop 
the  train  with  the  view  and  for  the  purpose  of  ejecting  him  therefrom, 
then  no  right  of  action  exists  on  the  part  of  the  appellee  for  this  re- 
fusal by  the  conductor  to  accept  the  proffered  fare,  under  the  circum- 
stances mentioned.  6  Cyc,  554-5;  Pennington  v.  Philadelphia,  Wil- 
mington &  Baltimore  B.  B.  Co.,  18  Am.  &  Eng.  B.  B.  Cas,  310,  and 
authorities  there  cited;  Davis  v.  Kansas  City  By.  Co.,  53  Mo.,  317; 
People  v.  Gibson,  3  Park.  Cr.  Cas.,  234;  State  v.  Campbell,  32  N.  J. 
L.,  309;  O'Brien  v.  B.  &  W.  Corp.,  15  Gray,  20;  Hibbard  v.  N.  Y. 
&  Erie  B.  B.  Co.,  15  N.  Y.,  455;  Louisville,  N.  &  G.  S.  B.  B.  Co.  v. 
Harris,  9  Lea,  Tenn.,  180;  Stone  v.  Chicago  &  N.  W.  B.  Co.,  47  Iowa, 
82;  Thompson's  Carriers  of  Passengers,  p.  22. 

We  also  think  that  the  court  erred  in  the  third  paragraph  of  its 
charge  to  the  jury  wherein  it  submitted  the  issue  of  appellee's  good 
faith  in  undertaking  to  ride  upon  the  ticket  in  question,  because  the 
law  seems  to  be  that,  if  the  ticket  was  worthless  and  did  not  entitle 
appellee  to  ride  thereon,  and  he  should  refuse,  after  being  notified,  to 
pay  his  fare,  the  conductor  would  have  the  lawful  right  to  eject  him 
from  the  train,  no  matter  what  may  have  been  his  actual  belief  as 
to  his  right  to  ride  thereon.  The  law  charges  him  with  a  knowledge 
of  what  his  ticket  shows,  and  he  is  bound  to  take  notice  thereof;  so 
that  he  could  predicate  no  right  of  recovery  on  this  branch  of  the 
case,  as  the  conductor  would  be  in  the  lawful  discharge  of  his  duty  in 
expelling  him  under  the  circumstances  indicated.  See  Gulf  C.  &  S.  F. 
Ev.  Co.  v.  Henry,  84  Texas,  678;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Biney, 
41  Texas  Civ.  App.,  398,  92  S.  W.,  54;  Galveston,  H.  &  S.  A.  By. 
Co.  v.  Turner,  23  S.  W.,  83 ;  International  &  G.  N.  B.  B.  Co.  v.  Best, 
93  Texas,  344:  Texas  &  P.  By.  Co.  v.  McDonald,  2  W.  &  W.  Ct.  of 
App.,  C.  C,  Willson,  sec.  163;  Carpenter  v.  Washington  &  G.  Bv.,  121 
II.  S.,  474;  Demillev  v.  Texas  &  N.  0.  Bv.  Co.,  91  Texas,  215/  Texas 
&  N.  0.  Bv.  Co.  v.* Demillev,  41  S.  W.,  147;  Texas  &  N.  0.  By.  Co. 
v.  Powell,  13  Texas  Civ.  App.,  212,  35  S.  W.,  841;  Illinois  Central 
By.  Co.  v.  Marlett,  23  So.,  583. 

Appellant  requested  a  special  charge  hased  upon  art.  lOlOh  of  the 
Penal  Code  to  the  effect  that  if  appellee  was  undertaking  to  violate 
said  article  and  was  ejected  by  the  conductor  on  account  thereof,  his 
expulsion  would  be  lawful,  and  to  find  for  defendant.  We  think  this 
charge  was  properly  refused,  because  while  said  article  makes  it  a  mis- 
demeanor for  any  person  to  board  a  train  without  intending  to  become 
a  passenger  thereon,  and  with  no  lawful  business,  with  intent  to  ob- 
tain a  free  ride  without  consent  of  the  persons  in  charge  of  said  train, 
still,  this  would  not  justify  the  arrest  of  appellee  without  warrant,  as 
appears  from  the  evidence  was  done  in  this  case;  for  which  reason  this 
charge  was  properly  refused. 

We  do  not  believe  there  is  any  merit  in  the  remaining  assignments, 
and  they  are  therefpre  overruled ;  but,  for  the  errors  indicated,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Lucie  A.  Pant,  Executrix,  v.  D.  Sullivan  &  Co.  bt  al. 

Decided  January  6,  19 10. 

▲Mounting — Judgment — Conclusive  Evidence. 

Where  a  suit  involved  the  question  whether  or  not  the  defendants  held 
the  title  to  a  certain  tract  of  land  in  fee  simple  or  in  trust  for  the  plaintiffs, 
and  also  many  items  of  account  between  the  plaintiffs  and  defendants,  and  the 
judgment  was  in  favor  of  the  plaintiff  as  to  the  title  to  the  land  and  for  a 
sum  of  money  found  to  be  due  by  defendants  to  plaintiffs  upon  a  statement  of 
accounts,  such  judgment  must  be  accepted  as  evidence  of  the  strongest  charac- 
ter of  a  full  and  complete  settlement  of  all  matters  of  indebtedness  between 
the  parties  anterior  thereto  and  of  the  title  to  the  land,  and  this,  though  the 
interest  of  other  parties  are  involved  in  a  subsequent  suit. 

Appeal  from  the  37th  District  Court,  Bexar  County,  Texas.  Tried 
below  before  Hon.  Edward  Dwyer. 

R.  L.  Ball,  for  appellant. — The  undisputed  evidence  conclusively 
shows  that  the  indebtedness  of  D.  R.  Fant,  deceased,  to  Sullivan  & 
Co.,  alleged  herein  by  Sullivan  &  Co.  to  be  "now  due  and  owing," 
has  been  fully  paid  off  and  discharged,  and  was  so  adjudicated  in  cause 
No.  19375,  in  the  Fifty-Seventh  Judicial  District  Court,  wherein  D. 
R.  Fant  and  Lucie  A.  Fant  were  plaintiffs,  and  D.  Sullivan  &  Co. 
were  defendants.  Sullivan  v.  Fant,  51  Texas  Civ.  App.,  6;  Hanrick 
v.  Gurley,  93  Texas,  458,  480. 

The  undisputed  evidence  conclusively  shows  that  Sullivan  &  Co. 
acquired  the  apparent  legal  title  to  the  reversion  in  the  lands  covered 
by  the  Chittim  and  Parr  lease,  together  with  other  property  of  the 
Fants,  on  April  5,  1904,  but  as  trustees  for  the  Fants,  with  authority 
to  sell  a  sufficient  amount  thereof  to  satisfy  the  Fant  debts  to  them, 
and  under  an  obligation  to  return  the  balance  to  the  Fants;  and 
that,  the  Fant  debts  to  Sullivan  &  Co.  having  been  fully  paid 
and  discharged  from  sales  of  a  portion  of  this  and  other  Fant 
property,  included  in  the  trust,  the  balance,  including  most  of 
the  said  leased  lands,  was  awarded  to  Mrs.  Fant  against  Sullivan  & 
Co.  by  the  final  judgment  of  the  Fifty-Seventh  District  Court,  and 
possession  thereof  was  surrendered  to  her  by  Sullivan  &  Co.  in  ac- 
cordance with  said  judgment;  and  therefore  Sullivan  &  Co.  never  had 
any  right  to  the  rent  due  from  Chittim  and  Parr  as  owners  of  the 
reversion.  Gross  v.  Chittim,  100  S.  W.,  1010;  Sullivan  v.  Fant,  51 
Texas  Civ.  App.,  6;  Freeman  v.  McAninch,  87  Texas,  132,  136-8; 
Hanrick  v.  Gurley,  93  Texas,  458,  480 ;  Backley  v.  Fowlkes,  89  Texas, 
613,  616;  New  Orleans  v.  Citizens  Bank,  167  tJ.  S.,  371,  396. 

Webb  &  Ooeth,  for  appellees. 

FLY,  Associate  Justice. — F.  Groos  &  Co.,  bankers,  sued  Lucie  A. 
Fant  individually  and  as  independent  executrix  of  the  estate  of  D.  R. 
Fant,  her  deceased  husband,  J.  M.  Chittim  and  Archie  Parr,  individ- 
ually and  as  a  firm,  Floyd  McGown  as  receiver  of  the  estate  of  J.  M. 
Chittim,  and  D.  Sullivan  and  W.  C.  Sullivan  as  individuals  and  as 
the  banking  firm  of  D.  Sullivan  &  Co.,  alleging  that  about  May  18, 


1910.].  Fant  v.  Sullivan  &  Co.  393 

1899,  Chittim  &  Parr  entered  into  a  lease  contract  with  D.  R.  Fant, 
deceased,  whereby  certain  land  was  leased  to  them  in  Hidalgo  County, 
known  as  the  Big  Santa  Rosa  Pasture,  containing  about  89,360  acres, 
for  a  period  of  five  years  beginning  on  May  1,  1899,  and  ending  on 
April  30,  1904,  at  an  annual  rental  of  17%  cents  an  acre,  the  sum  of 
$250  annually  to  be  reserved  out  of  the  rent  money  for  sinking  wells 
and  erecting  windmills;  that  on  or  about  November  30,  1901,  D.  R. 
Fant  assigned  the  lease  contract  to  F.  GrooB  &  Co.,  to  secure  said 
firm  in  amounts  due  or  to  become  due  them  by  the  said  Fant;  that 
on  May  1,  1903,  D.  R.  Fant  executed  his  promissory  note  for  $12,000 
to  F.  Groos  &  Co.  due  one  year  after  date,  and  on  October  23,  1903, 
said  Fant  and  H.  Brendel  executed  their  promissory  note  to  said  firm 
for  $4,132.64,  which  notes  were  not  paid,  and  F.  Groos  &  Co.  claimed 
a  first  lien  on  the  rent  money,  which  was  alleged  to  be  $15,388.  It 
was  further  alleged  that  after  the  institution  of  this  suit  Floyd  Mc- 
Gown  had  been  appointed  receiver  of  the  estate  of  J.  M.  Chittim  and 
had,  acting  under  judicial  orders,  sold  certain  live  stock  to  which 
the  lien  for  the  rent  money  had  attached  and  had  been  directed  to 
retain  in  his  possession  $15,000  until  it  could  be  shown  to  whom  the 
same  belonged.  That  on  or  about  May  1,  1904,  D.  Sullivan  &  Co. 
and  D.  Sullivan  and  W.  C.  Sullivan  had  entered  into  the  possession 
of  the  Big  Santa  Rosa  Pasture  as  privies  in  the  estate  of  D.  R.  Fant, 
but  with  notice  of  the  prior  and  superior  lien  of  F.  Groos  &  Co.,  and 
that  they  were  liable  and  bound  to  carry  out  and  execute  the  contract 
of  D.  R.  Fant,  and  that  the  plaintiffs  were  entitled  to  a  foreclosure 
of  their  lien  on  the  property  for  the  satisfaction  of  the  debt  due  them 
by  D.  R.  Fant.  It  was  further  alleged  that  Chittim  &  Parr  and  D.  R. 
Fant  were  insolvent  at  the  time  the  notes  and  rents  became  due. 

Sullivan  &  Co.  denied  any  liability  to  Groos  &  Co.,  and  sought  to 
recover  of  Chittim  and  Parr  the  amount  of  the  rent  monev  and  from 
the  receiver  the  money  held  by  him,  and  also  asked  for  judgment  for 
the  amount  of  the  rent  from  Lucie  A.  Fant,  individually  and  as 
executrix,  in  case  the  claim  of  the  plaintiffs  should  be  held  superior 
to  theirs.  It  was  alleged  by  Sullivan  &  Co.  that  when  the  lease  con- 
tract was  entered  into  between  Fant  and  Chittim  &  Parr,  on  May 
18,  1899,  Fant  owed  Sullivan  &  Co.  large  sums  of  money,  and  that 
when  the  assignment  of  the  lease  took  place  on  November  30,  1901, 
he  was  still  indebted  to  them,  all  of  such  indebtedness  being  secured 
by  deeds  of  trust ;  that  on  February  9,  1903,  all  of  said  debts  were  put 
in  one  note  of  $260,000,  which  was  to  become  due  on  February  9, 
1904,  and  was  secured  by  a  deed  of  trust  dated  February  24,  1903, 
which  included  the  property  which  was  the  subject  of  the  lease  con- 
tract ;  that  the  amount  of  the  note  was  not  paid  and  there  was  a  fore- 
closure on  the  deed  of  trust,  and  the  land  in  question,  with  other 
lands,  was  sold  to  D.  Sullivan  &  Co.  for  $100,000,  which  was  credited 
on  the  debt  of  D.  R.  Fant,  and  that  the  sale  was  afterwards  confirmed 
by  Fant  and  wife  to  Sullivan  &  Co.  and  "they  thereby  acquired  the 
title  to  the  Big  Santa  Rosa  ranch  and  the  reversion  thereof  under 
the  lease  contract  and  the  rents  thereafter  due  from  Chittim  &  Parr, 
aggregating,  as  above  stated,  $14,945.77;  or  in  the  alternative  they 
have  the  right  to  foreclose  their  liens  upon  said  rents  and  have  them 
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applied  to  the  discharge  of  the  debts  so  secured  and  now  due  from 
D.  R.  Fant.  Sullivan  &  Co.  also  alleged  a  former  suit'  between  them 
and  Lucie  A.  Fant,  in  which  the  latter  had  sought  for  an  accounting, 
that  in  that  suit  Lucie  A.  Fant  recovered  of  them  certain  "monies 
and  properties  set  out  in  said  decree,"  and  that  no  claim  was  set  up 
in  that  suit  by  Mrs.  Fant  to  the  rents  involved  in  this  suit  "and  their 
right  to  establish  such  a  claim  and  title,  if  any  they  had,  is  res  ad- 
judicata  and  barred  by  said  judgment." 

J.  M.  Chittim  and  Floyd  McGown,  his  receiver,  admitted  that  the 
sum  of  $14,995.77  was  due  from  Chittim  on  the  lease  contract  on 
April  30,  1904,  and  that  the  receiver  had  in  his  hands,  subject  to  the 
order  of  the  court  that  appointed  him  receiver,  more  than  enough  to 
pay  off  the  claim  of  plaintiffs,  and  they  asked  that  the  right  to  the 
money  be  determined  by  the  court.  Parr  answered  that  Chittim  had 
assumed  the  debt  and  asked  that  it  be  paid  out  of  money  in  the  hands 
of  the  receiver,  and  for  judgment  over  against  Chittim  for  the  amount 
of  any  judgment  rendered  against  him. 

Lucie  A.  Fant  admitted  the  right  of  the  plaintiffs  to  recover  the 
amount  of  the  lease  money  due  on  April  30,  1904,  and  in  answer  to 
the  claims  of  Sullivan  alleged  that  all  indebtedness  due  by  D.  B. 
Fant  to  Sullivan  &  Co.  had  been  fully  paid,  and  that  the  latter  had 
never  held  title  in  their  own  right  to  the  lands  leased  to  Chittim  & 
Parr;  that  the  purchase  of  the  lands  at  the  foreclosure  sale  and  the 
confirmatory  deed  thereof  of  Fant  and  wife  were  made  for  the  purpose 
of  placing  the  lands  of  D.  R.  Fant  and  Lucie  A.  Fant  in  the  hands  of 
Sullivan  &  Co.  to  be  held  in  trust  for  them  to  satisfy  their  indebted- 
ness, attorneys'  fees  and  expenses  in  executing  the  trust,  and  that 
what  remained  was  to  be  the  property  of  Lucie  A.  Fant;  that  an 
accounting  was  held  between  Sullivan  &  Co.  and  the  Fants  in  cause 
Xo.  19,375,  in  the  Fifty-Seventh  District  Court,  wherein  the  Fants 
were  plaintiffs  and  Sullivan  &  Co.  defendants,  and  that  a  decree  was 
rendered  therein  on  May  31,  1907,  in  which  it  was  adjudged  that  the 
entire  indebtedness  of  Fant  to  Sullivan  &  Co.  had  been  fully  paid  off 
and  discharged,  and  awarding  to  Mrs.  Fant  a  judgment  against  Sul- 
livan &  Co.  for  $65,811.01,  and  that  she  recover  of  Sullivan  &  Co.  a 
large  amount  of  land  which  included  practically  all  the  lands  leased 
to  Chittim  &  Parr,  a  small  portion  thereof  having  been  sold  to  pay 
debts  to  Sullivan  &  Co.,  and  the  Big  Santa  Rosa  Ranch  was  at  the 
time  this  suit  was  filed  held  and  owned  by  Lucie  A.  Fant,  and  that 
judgment  was  pleaded  as  res  ad  judicata  of  all  matters  between  Sulli- 
van &  Co.  and  the  Fants. 

The  cause  was  tried  by  a  jury  and  the  court  instructed  a  verdict 
in  favor  of  Groos  &  Co.  against  Lucie  A.  Fant,  executrix,  for  the  sum 
of  $16,131.60  with  interest  and  attorneys'  fees,  and  against  Chittim 
&  Parr  as  a  firm  and  individually  for  $14,945.77  and  interest,  and 
against  the  receiver  for  $14,960.75,  to  be  applied  as  a  credit  on  the 
Fant  indebtedness  to  plaintiffs.  The  court  also  instructed  the  jury 
that  if  Sullivan  &  Co.  had  notice  of  the  assignment  of  the  lease  to 
Groos  &  Co.,  their  verdict  should  be  for  the  latter,  and  that  if  they 
did  find  for  Groos  &  Co.,  they  should  find  in  favor  of  D.  Sullivan  & 
Co.   against  Lucie  A.   Fant,  independent  executrix  of  the  estate  of 
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D.  B.  Fant,  deceased,  for  the  sum  of  $14,945.77  with  six  per  cent, 
interest  from  April  30,  1904,  to  November  28,  1904.  The  jury  found 
in  favor  of  Groos  &  Co.  as  against  Mrs.  Fant,  Chittim  &  Parr  and 
Floyd  McGown,  receiver,  and  in  favor  of  Sullivan  &  Co.  against  Lucie 
A.  Fant,  as  independent  executrix,  the  sum  of  $15,463.80,  and  judg- 
ment was  accordingly  so  rendered.  The  suit  as  between  the  plaintiffs 
and  Sullivan  &  Co.  was  not  in  terms  disposed  of  in  the  verdict  or 
judgment,  but  was  in  effect  disposed  of.  No  dissatisfaction  with  the 
judgment  is  expressed  by  Chittim  &  Parr,  and  the  receiver,  and  this 
appeal  is  perfected  by  Sullivan  &  Co.  and  Lucie  A.  Fant,  independent 
executrix  of  the  estate  of  D.  B.  Fant. 

The  facts  show  that  Sullivan  &  Co.  had  full  notice  of  the  assign- 
ment of  the  lease  contract  by  Fant  to  Groos  &  Co.,  and  we  find  that 
the  uncontroverted  evidence  shows  that  there  had  been  a  full  settle- 
ment of  all  matters  of  indebtedness  between  the  estate  of  D.  B.  Fant 
and  Sullivan  &  Co.  and  the  members  composing  that  firm,  and  the 
settlement  duly  set  forth  and  embodied  in  a  judgment  in  the  District 
Court  of  the  57th  Judicial  District,  which  was  affirmed  by  this  court 
and  approved  by  the  Supreme  Court  of  Texas,  in  which  judgment 
Sullivan  &  Co.  were  adjudged  to  pay  Mrs.  Fant  $65,841.01,  and  sur- 
render to  her  valuable  land,  a  part  of  which  is  the  land  concerning 
the  lease  of  which  this  controversy  arose.  We  find  that  the  estate 
of  D.  B.  Fant  is  not  indebted  to  Sullivan  &  Co.  in  any  sum. 

In  the  former  case  of  D.  B.  Fant  and  Lucie  A.  Fant  v.  D.  Sullivan 
&  Co.,  it  was  alleged  bv  the  plaintiffs  that  a  note  of  date  February  9, 
1903,  due  February  9,"  1904,  for  $260,000  and  other  debts  were  due 
to  the  defendants,  and  plaintiffs  expressed  a  willingness  to  pay  the 
same,  and  alleged  that  defendants  had  sold  enough  of  the  property 
of  plaintiffs,  held  in  trust  by  them,  to  discharge  all  the  debts  of  D.  B. 
Fant  to  Sullivan  &  Co.  The  defendants  in  that  case  made  a  full 
accounting  of  all  the  indebtedness  of  D.  B.  Fant,  and  no  claim  for  the 
lease  money  herein  involved  was  placed  therein.  The  judgment  in 
that  case  determined  that  the  Sullivans  did  not  own  the  land  of  the 
plaintiffs  but  held  it  merely  as  trustees,  and  found  from  the  statements 
.and  accounting  made  by  defendants  that  they  were  indebted  to  Lucie 
A.  Fant  in  the  sum  of  $65,841.01.  That  amount  of  money  was  paid 
by  Sullivan  &  Co.  to  Mrs.  Fant. 

That  judgment,  whether  it  was  res  adjudicata  in  a  strict  sense  or 
not  of  the  claims  of  Sullivan  &  Co.  in  this  case,  is  evidence  of  the 
strongest  character  of  a  full  and  complete  settlement  of  all  matters 
between  the  parties,  and  we  can  not  conceive  of  D.  B.  Fant  being 
indebted  to  Sullivan  &  Co.  in  the  sum  of  about  $15,000  and  yet  that 
large  sum  being  ignored  in  an  accounting  made  by  them,  and  no 
effort  being  made  to  offset  it  against  the  large  judgment  for  money 
recovered  by  Mrs.  Fant.  But  one  conclusion  can  be  reached  from  the 
testimony  and  that  is  that  every  debt  of  every  character  held  by  Sullivan 
&  Co.  against  D.  B.  Fant  was  brought  forward  and  formed  a  part  of  the 
judicial  settlement  between  the  parties  in  the  suit  to  which  reference 
has  been  made.  The  presumption  would  prevail,  even  if  there  were 
not  positive  testimony  to  the  fact,  that  all  accounts  were  included  in 
the  settlement  between  the  parties,  and  this  rule  should  be  applied 
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with  greater  vigor  where  the  accounts  have  been  presented  by  a 
party  endeavoring  to  go  back  of  the  settlement.  Barkley  v.  Tarrant 
Co.,  53  Texas,  251. 

It  was  determined  in  the  suit  between  the  Fants  and  Sullivan  & 
Co.  that  the  "Big  Santa  Rosa  Ranch,"  the  land  that  was  leased  to 
Chittim  &  Parr  and  whose  lease  contract  was  assigned  to  Groos  &  Co., 
was  not  the  property  of  Sullivan  &  Co.  but  was  held  in  trust  by  them 
for  Lucie  A.  Fant,  and  the  title  to  the  same  was  divested  out  of  them 
and  invested  in  Mrs.  Fant.  There  is  no  conceivable  reasonable  ground 
upon  which  they  could,  under  the  state  of  facts  contained  in  the 
record,  lay  claim  to  $15,000  of  Fanfs  money.  The  question  of  the 
trusteeship  of  D.  Sullivan  &  Co.  was  fully  investigated  in  the  former 
suit,  and  the  courts  should  not  be  called  upon  to  reinvestigate  that 
question  in  matters  involving  the  rights  of  the  same  parties.  The 
vital  issue  in  that  former  suit  was  whether  or  not  Sullivan  &  Co.  held 
title  to  the  very  land,  the  lease  money  from  which  is  involved  in  this 
suit,  as  their  own  or  in  trust  for  Mrs.  Fant,  and  it  was  fully  and 
finally  settled  by  the  judgment  of  the  District  Court  and  the  decision 
of  this  court  that  they  held  the  land  as  trustees,  and  that  should  settle 
the  matter  between  the  parties.  It  does  not  matter  that  the  interests 
of  other  parties  are  involved  in  this  suit  that  were  not  in  the  former 
suit;  as  between  the  Fants  and  Sullivan  &  Co.  the  issues  determined 
in  a  former  suit  between  them  are  conclusive  against  them  wherever 
they  confront  them.    Russell  v.  Farquhar,  55  Texas,  355. 

In  the  former  suit  the  right  of  the  Fants  to  recover  the  land  to 
which  Sullivan  &  Co.  had  deeds  depended  on  the  question  of  whether 
the  deeds  vested  the  title  in  the  latter  as  their  own,  or  to  be  held  in 
trust  for  Mrs.  Fant,  and  it  was  determined  by  the  judgment  that  the 
land  was  held  in  trust.  The  whole  case  revolved  around  that  point. 
In  this  case  the  right  of  Sullivan  &  Co.  must  depend,  if  it  have  any 
basis  whatever,  upon  the  issue  as  to  whether  they  had  title  to  the 
same  land  for  themselves  or  as  trustees  for  Mrs.  Fant,  and  they  must 
be  held  to  be  estopped  to  set  up  that  they  held  title  to  the  land  for 
themselves  by  the  former  judgment,  in  any  suit  between  the  parties 
no  matter  who  else  may  be  involved  in  the  suit.  The  former  judg- 
ment is  conclusive  fits  evidence  between  the  parties  at  all  times.  Big- 
elow,  Estoppel,  pp.  90-98;  New  Orleans  v.  Citizens  Bank,  167  U.  S., 
371. 

At  the  time  that  this  rent  money  became  due,  Sullivan  &  Co.  had 
the  authority,  if  the  assignment  to  Groos  &  Co.  was  invalid,  to  collect 
the  money  as  trustees  for  Mrs.  Fant  and  to  apply  it  to  the  purposes  of 
the  trust,  but  they  made  no  effort  to  collect  it,  and,  after  the  trust 
relation  was  dissolved  and  set  aside  by  the  judgment  of  a  court,  they 
had  no  further  connection  with  the  lease  money,  and  have  established 
no  more  right  to  it  than  any  person  who  never  at  any  time  had  any- 
thing to  do  with  the  matter.  Consequently  they  have  no  right  to  raise 
questions  as  to  the  validity  of  the  assignment  of  the  lease  to  Groos  & 
Co.    If  the  Fant  estate  is  satisfied,  no  one  else  can  complain. 

The  judgment  of  the  lower  court  will  be  affirmed  in  every  respect 
except  in  so  far  as  it  awards  a  recovery  to  D.  Sullivan  &  Co.  as 
against  Lucie  A.  Fant,  executrix,  which  part  of  the  judgment  is  re- 
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versed  and  judgment  here  rendered  that  D.  Sullivan  &  Co.  take  noth- 
ing as  against  said  executrix,  and  that  she  recover  of  D.  Sullivan  & 
Co.  all  costs  in  this  behalf  expended. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


El  Paso  &  Northeastern  Railway  Company  et  al.  v.  J.  W. 

Landon. 

Decided  January  5,  1010. 

1. — Railroads — System  of  Eoadt — Joint  Liability. 

Where  several  railroads  designate  themselves  and  operate  their  lines  as 
a  system  of  roadft,  and  by  a  duly  authorized  agent  for  such  system  sell  a 
through  ticket  over  their  lines  to  a  point  beyond,  each  of  such  roads  is  liable 
in  damages  for  injury  occurring  to  a  passenger  on  any  one  of  said  lines. 

9. — Personal  Injury — Statute  of  Hew  Mexico. 

The  statute  of  the  Territory  of  New  Mexico  requiring  that  notice  should 
be  given  within  ninety  days  of  a  claim  for  persoual  injuries  or  death,  does 
not  affect  the  right  of  a  person  to  recover  in  Texas  for  injuries  received  in 
said  territory  where  such  right  is  asserted  through  a  contract  to  safely  carry 
a  passenger,  the  person  being  a  non-resident  of  the  territory  and  the  contract 
having  been  made  and  partly  performed  in  Texas.  Such  construction  is  not 
a  denial  of  the  constitutional  guaranty  of  full  faith  and  credit  to  the  statutes 
of  New  Mexico.  » 

& — Carrier  of  Passengers — Derailment — Breach  of  Oontraot — Tort 

Damages  recoverable  for  the  breach  of  a  contract  of  carriage  resulting 
from  a  derailment  of  a  passenger  train  are  the  same  as  are  recoverable  in 
an  action  of  tort  on  the  same  facts,  and  defendant's  liability  is  subject  to 
the  same  rules  and  mav  be  established  by  like  testimony  and  presumptions  as 
in  cases  of  tort;  therefore  damages  for  mental  and  physical  suffering  may  be 
recovered  in  such  action. 


—Liability  Implied. 

By  the  sale  of  a  ticket  to  a  passenger  a  railroad  company  assumes  the 
relation  of  a  common  carrier  toward  ^the  passenger  and  thereby  becomes  bound 
to  exercise  the  degree  of  care  required  of  such  carriers.  It  is  immaterial 
that  there  is  no  express  stipulation  to  that  effect  in  the  ticket. 

5. — Trial — Discrediting  Witness — Practice. 

Where  a  witness  leads  counsel  to  believe  that  she  will  testify  to  a  certain 
fact,  but  when  put  upon  the  stand  by  him  denies  having  made  such'  state- 
ment, it  is  not  permissible  for  counsel  to  ask  her  if  she  has  not  made  such 
statement  to  him.  The  remedy  of  the  party  introducing  the  witness  would 
be  to  apply  for  a  continuance  or  postponement  if  the  denial  of  the  witness 
was  a  surprise  and  the  testimony  material. 

6. — Hew  Trial — Newly  Discovered  Testimony. 

When  material  but  inaccessible  testimony  is  discovered  during  the  prog- 
ress of  a  trial  the  party  desiring  to  obtain  and  use  said  testimony  should 
at  once  make  some  effort  to  secure  a  postponement,  and  a  failure  to  do  so 
will  render  unavailing  a  motion  for  new  trial  on  the  ground  of  newly  dis- 
covered testimony. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  A.  M.  Walthall. 
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Hawkins  &  Franklin,  for  appellants. — It  being  established  by  the 
undisputed  evidence  that  the  accident  and  alleged  injury  to  Gennie 
B.  Landon  occurred  within  the  Territory  of  New  Mexico,  the  liability 
or  nonliability  of  the  appellants  to  the  appellees  arose  under  and  must 
be  determined  by  the  laws  of  that  Territory,  and  it  having  been  fur- 
ther shown  by  the  undisputed  evidence  that  there  was  in  existence  a 
statutory  law  of  that  Territory  at  the  time  of  the  injury,  which  re- 
quired as  a  condition  precedent  to  any  action  arising  that  the  party 
claiming  the  same  should  within  ninety  days  after  the  accident  give 
notice  of  said  claim  by  affidavit  to  the  appellants,  and  that  the  appel- 
lees had  failed  to  give  such  notice,  the  appellants  were  entitled  to  an 
instruction  directing  the  jury  to  find  a  verdict  in  their  favor.  The 
Act  is  substantially  in  words  and  figures  as  follows,  to  wit: 

''Whereas,  it  has  become  customary  for  persons  claiming  damages 
for  personal  injuries  received  in  this  Territory  to  institute  and  main- 
tain suits  for  the  recovery  thereof  in  other  States  and  Territories  to 
the  increased  cost  and  annoyance  and  manifest  injury  and  oppression 
of  the  business  interests  of  this  Territory  and  in  derogation  of  the 
dignity  of  the  courts  thereof; 

"Therefore,  be  it  enacted  by  the  Legislative  Assembly  of  the  Terri- 
tory of  New  Mexico: 

"Section  1 :  Hereafter  there  shall  be  no  liability  under  either  the 
common  law.  or  any  statute  of  this  Territory  on  the  part  of  any  person 
or  corporation  for  any  personal  injuries  inflicted  or  death  caused  by 
such  person  or  corporation  in  this  Territory,  unless  the  person  claim- 
ing damages  therefor  shall  within  ninety  days  after  such  injuries  shall 
have  been  inflicted,  make  and  serve  upon  the  person  or  corporation 
against  whom  the  same  is  claimed,  and  at  least  30  days  before  com- 
mencing suit  to  recover  judgment  therefor,  an  affidavit,  which  shall  be 
made  before  some  officer  within  this  Territory  who  is  authorized  to 
administer  oaths,  in  which  affiant  shall  state  his  name  and  address, 
the  name  of  the  person  receiving  such  injuries,  if  such  person  be 
other  than  the  affiant,  the  character  and  extent  of  such  injuries  in 
so  far  as  the  same  may  be  known  to  the  affiant,  the  way  or  manner 
in  which  such  injuries  wrere  caused  in  so  far  as  the  affiant  has  any 
knowledge  thereof,  and  the  names  and  addresses  of  all  witnesses  to 
the  happening  of  the  fact  or  any  part  thereof  causing  such  injuries 
as  may  at  such  time  be  known  to  the  affiant,  and  unless  the  person  so 
claiming  such  damages  shall  also  commence  an  action  to  recover  the 
same  within  one  year  after  such  injuries  occur,  in  the  District  Court 
of  this  Territory,  in  and  for  the  county  in  which  such  injuries  occur 
or  in  and  for  the  county  of  this  Territory  where  the  claimant  or  per- 
son against  whom  such  claim  is  asserted  resides;  or,  in  event  such 
claim  is  asserted  against  a  corporation,  in  the  county  of  this  Terri- 
tory where  such  corporation  has  its  principal  place  of  business;  and 
said  suit  after  having  been  commenced  shall  not  be  dismissed  by  the 
plaintiff  unless  by  written  consent  of  the  defendant  filed  in  the  case 
or  for  good  cause  shown  to  the  court;  it  being  hereby  expressly  pro- 
vided and  understood  that  such  right  of  action  is  given  only  on  the 
understanding  that  the   foregoing  conditions   precedent  are   made   a 
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part  of  the  law  under  which  right  to  recover  can  exist  for  such  in- 
juries except  as  herein  otherwise  provided. 

( Appellants'  second  proposition  under  their  first  assignment  of 
error.) — The  court  should  have  given  special  instruction  No.  1  re- 
quested hy  appellants,  for  the  reason  that  if  the  suit  was  on  contract 
and  not  in  tort,  then  the  appellees  did  not  set  up  or  claim  any  dam- 
ages that  could  be  recovered  in  such  an  action,  nor  prove  any  facts 
that  would  authorize  a  recovery  in  a  case  based  on  contract. 

It  is  immaterial  as  to  where  the  contract  of  carriage  was  entered 
into.  It  was  contemplated  by  the  parties  to  it  at  the  time  it  was 
made  that  it  was  to  be  performed  in  the  Territory  of  New  Mexico,  and 
it  is  alleged  that  appellants  failed  to  perform  the  contract  in  said 
Territory  and  therefore  the  law  of  the  Territory  of  New  Mexico  gov- 
erns as  to  the  liability  for  failure  to  perform,  and  as  under  the  same 
the  appellees  were  not  entitled  to  recover,  not  having  performed  the 
conditions  precedent  to  giving  them  a  right  of  action,  the  court  erred 
in  not  giving  said  special  instruction  No.  1  requested  by  appellants. 
Ryan  &  Co.  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  Texas,  13. 

0.  C.  Wright  and  F.  G.  Morris,  for  appellee. — There  was  no  error 
in  the  ruling  of  the  court  excluding  the  testimony  sought  from  the 
witness,  Mrs.  Moore,  as  to  what  she  had  told  counsel  For  defendant 
prior  to  .the  trial  when  she  was  not  under  oath.  The  witness  not  hav- 
ing given  any  testimony  which  was  injurious  to  the  defense,  it  was 
not  permissible,  and  would  have  been  grave  error  against  plaintiffs, 
to  have  permitted  the  counsel  for  defendant  to  have  the  witness  nar- 
rate in  the  presence  of  the  jury,  as  a  part  of  the  evidence  in  the  case, 
the  unsworn  statements  made  by  the  witness  to  counsel  before  the 
trial.  A  party  is  allowed  co  contradict  his  own  witness  only  when  the 
witness  has  surprised  him  and  given  testimony  injurious  to  his  case. 
Texas  &  P.  Ry.  Co.  v.  Crump,  110  S.  W.,  1013;  Smith  v.  State,  45 
Texas  Crim.  App.,  520;  Gill  v.  State,  36  Texas  Crim.  App.,  589; 
Dunagain  v.  State,  38  Texas  Crim.  App.,  614;  Knight  v.  State,  65 
S.  W.,  88;  Howe  &  Johnson  v.  Skidmore,  72  S.  W.,  792;  Langford 
v.  Jones,  22  Pac,  1064;  State  v.  Steeves,  43  Pac,  947.  In  the  last 
case  cited,  the  authorities  on  this  subject  are  collated,  and  they  are 
quite  numerous. 

JAMES,  Chief  Justice. — This  action  is  brought  to  recover  dam- 
ages for  personal  injury  alleged  to  have  occurred  to  the  wife  of  ap- 
pellee while  a  passenger  near  a  place  called  Toney  in  New  Mexico,  the 
particular  railway  on  which  she  was  when  injured  by  a  derailment 
being  that  owned  by  the  El  Paso  &  Rock  Island  Railroad  Company, 
one  of  the  defendants.  There  was  a  general  verdict  for  plaintiffs  for 
$3,585,  upon  which  the  court  entered  a  judgment  against  all  of  the 
defendants,  viz:  the  El  Paso  &  Southwestern  Railroad  Company,  the 
El  Paso  &  Northeastern  Railway  Company  and  the  El  Paso  &  Rock 
Island  Railroad  Company. 

The  petitioners  alleged  and  proved  a  joint  contract  of  said  railway 
companies  to  carry  Mrs.  Landon  from  El  Paso  to  Kansas  City.  It 
was  agreed  at  the  trial  as  follows: 
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"The  parties  to  the  above  styled  cause,  through  their  respective 
attorneys,  make  the  following  agreement  to  be  filed  in  the  above  styled 
and  numbered  cause,  and  to  be  used  on  the  trial  by  either  of  the 
parties  hereto: 

"First.  That  the  derailment  of  the  part  of  a  train  in  which  plain- 
tiff, Mrs.  Landon,  is  alleged  by  plaintiffs  to  have  been  injured,  oc- 
curred on  the  El  Paso  and  Bock  Island  Railroad  near  Toney  Station, 
in  the  Territory  of  New  Mexico,  on  the  5th  day  of  March,  1907,  be- 
tween Santa  Rosa,  New  Mexico,  and  Carrizzo,  New  Mexico;  it  not 
being  intended  by  the  defendants  to  admit  that  said  Mrs.  Landon 
was  in  fact  injured  in  any  manner  in  said  derailment,  as  to  this, 
proof  being  required  of  plaintiff. 

"Second.  It  is  agreed  that  on  the  4th  day  of  March,  1907,  there 
was  sold  to  the  plaintiff,  Mrs.  Latidon,  at  the  Union  Ticket  Office  in 
El  Paso,  Texas,  a  through  ticket  from  El  Paso,  Texas,  to  Kansas  City 
in  the  State  of  Missouri,  in  the  name  of  and  by  the  El  Paso  and 
Southwestern  System  as  agents  of  defendants,  except  defendant  El 
Paso  &  Southwestern  Company,  for  transportation  over  the  lines  oper- 
ated in  that  name  which  included  all  of  the  defendants  in  this  suit, 
to  Santa  Rosa,  New  Mexico,  and  over  the  Rock  Island  System  from 
there  to  Kansas  City,  Missouri. 

"Third.  That  the  ticket  agent  at  said  Union  Depot  in  said  El 
Paso,  Texas,  who  sold  said  ticket,  had  full  authority  to  sell  the  same 
in  the  name  of  said  system  for  the  defendants  in  the  case;  that  plain- 
tiff, Mrs.  Landon,  paid  the  full  first-class  fare  for  transportation  over 
each  of  defendant's  roads  and  over  the  Rock  Island  System  from  El 
Paso,  Texas,  to  Kansas  City,  Missouri. 

"Fifth.  That  it  is  further  agreted  that  the  attached  form  of  ticket 
is  a  true  copy  of  the  form  of  ticket  purchased  by  said  Mrs.  Landon, 
and  that  it  was  duly  signed  by  her  and  officers  authorized  to  act  for 
defendants,  and  that  the  blanks  therein  and  punches  required  to  make 
it  a  first-class  ticket  from  El  Paso,  Texas,  to  Kansas  City,  Missouri, 
were  all  properly  filled  out,  and  that  the  form  hereto  attached  may 
be  used  in  evidence  by  any  of  the  parties  hereto  in  connection  with 
this  agreement  with  like  effect  that  the  original  might  be  used  with- 
out producing  the  original  or  laying  predicate  for  using  a  copy,  it 
being  conceded  that  the  original  cannot  be  produced/' 

The  form  of  ticket  attached  to  the  stipulation  is  that  of  a  contract 
and  coupons,  all  under  the  name  of  the  El  Paso  &  Southwestern  Sys- 
tem and  signed  by  her  and  by  officers  authorized  to  act  for  defendants. 

There  is  no  dispute  in  the  evidence  of  the  fact  that  under  the  name 
of  the  El  Paso  &  Southwestern  System  the  three  lines  of  railway  were 
being  operated  at  the  time.  The  court's  charge,  in  effect,  assumed  the 
liability  of  all  of  the  defendants  for  the  negligence  of  any  one  of  them 
resulting  in  the  injury  of  the  passenger  while  traveling  on  any  of 
said  lines  on  said  ticket.  This  we  think  was  correct  (Texas  &  P."  Rv. 
v.  Lynch,  97  Texas,  25;  Blanks  v.  Missouri,  K.  &  T.  Ry.,  116  S.  W., 
377),  and  we  therefore  overrule  all  the  propositions  in  appellants' 
brief  which  assert  that,  the  injury  occurring  on  the  line  of  one  of 
these  defendants,  the  others  were  equally  responsible. 

Under  appellants'  first  assignment,  which  complains  of  the  refusal 
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of  a  peremptory  instruction,  there  are  several  propositions.  It  is  con- 
tended first  the  statute  of  New  Mexico  in  force  at  the  time,  which 
required,  as  to  liability  for  personal  injury  or  death  caused  by  a  per- 
son or  corporation  in  the  Territory,  that  the  party  claiming  same 
should  within  ninety  days  after  the  accident  give  notice  of  the  claim 
by  affidavit  to  the  person  or  corporation,  and  that  appellees  having 
failed  to  give  such  notice  appellants  were  entitled  to  the  peremptory 
instruction  asked.  There  was  no  evidence  that  plaintiff  had  not  given 
the  notice,  but  in  view  of  what  we  state  hereafter,  we  need  not  pass 
upon  the  question  whether  or  not  it  was  incumbent  on  plaintiff  to 
prove  that  it  was  given. 

We  need  not  set  forth  the  statute  invoked,  as  it  will  be  found  copied 
in  the  opinion  of  the  case  of  Sawyer  v.  El  Paso  &  N.  E.  Ry.  Co.,  49 
Texas  Civ.  App.,  106.  In  El  Paso  &  N.  E.  Ry.  v.  Sawyer,  56  Texas 
Civ.  App.,  195,  in  which  case  the  Supreme  Court  denied  a  writ  of 
error,  the  ruling  was  upheld  that  said  statute  does  not  affect  the 
right  of  a  person  to  recover  for  injuries  received  in  the  Territory, 
where  such  right  is  asserted  through  a  contract  to  safely  carry  a  pas- 
senger, the  person  being  a  nonresident  of  the  Territory,  and  the  con- 
tract being  entered  into  in  another  jurisdiction  from  which  the  jour- 
ney began.  The  plaintiff  in  this  case  was  not  a  citizen  nor  resident 
of  New  Mexico,  and  the  contract  was  made  and  was  to  be  performed 
in  part  in  Texas,  \jfie  think  further  that  the  principles  declared  in 
Chicago,  R.  I.  &  P.  Ry.  v.  Thompson,  100  Texas,  185,  bring  the  con- 
tract in  question  within  the  laws  of  Texas,  it  having  been  entered 
into  in  this  State  and  to  some  extent  performable  in  this  State,  al- 
though the  violation  of  the  contract  occurred  in  New  Mexico.  What 
has  just  been  said  disposes  also  of  appellants'  third  proposition,  and 
we  overrule  the  proposition  which  asserts  that  the  refusal  of  the  per- 
emptory instruction  was  a  denial  of  appellants'  right  under  the  Con- 
stitution and  laws  of  the  United  States  to  have  full  faith  and  credit 
given  to  the  statute  of  New  Mexico^ 

We  overrule  the  second  proposition  under  the  said  first  assignment, 
and  also  overrule  the  second  assignment  of  error,  upon  the  authority 
of  El  Paso  &  N.  E.  Ry.  v.  Sawyer,  56  Texas  Civ.  App.,  195,  and  for 
the  reason  that  the  damages  recoverable  for  the  breach  of  the  contract 
of  carriage  resulting  from  a  derailment  are  the  same  as  are  recover- 
able in  an  action  of  tort  on  the  same  facts,  and  that  the  defendants' 
liability  is  subject  to  the  same  rules  and  may  be  established  by  like 
testimony  and  presumptions  as  in  cases  of  torts.  We  also  overrule  the 
fifth  proposition  under  the  first  assignment  and  also  the  third  assign- 
ment by  error,  which  contend  that  the  obligation  to  safely  carry  Mrs. 
Landon,  was  not  express  but  implied,  and  therefore  the  liability  of 
defendants  is  determinable  by  the  statute  of  New  'Mexico;  and  also 
that  there  being  no  express  agreement  in  the  ticket  to  safely  carry  or 
to  exercise  a  high  degree  of  care  for  the  safety  of  the  passenger,  such 
duty  did  not  exist  and  the  court  erred  in  charging  that  it  did.  On 
this  question  we  think  that  defendants  by  the  contract  assumed  the 
relation  of  common  carrier  toward  the  passenger,  and  thereby  assumed 
to  perform  all  of  the  duties  of  such  carrier  to  its  passenger,  and  it 
Vol.  LVm  Civil— 28. 
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is  immaterial  whether  these  duties  arose  by  express  stipulation  or  by 
a  contract  which  necessarily  involved  the  observance  of  such  duties. 

And  in  view  of  all  of  the  foregoing  remarks  we  overrule  the  fourth, 
sixth  and  seventh  assignments  of  error.  We  find  the  charge  not  sub- 
ject to  the  criticism  made  by  the  sixth  assignment. 

The  eighth  assignment  presents  the  following  question:  Appellants 
placed  upon  the  stand  Mrs.  Moore,  who  appears  to  have  stated  to 
appellants*  attorneys  that  she  would  testify  that  Mrs.  Landon  had 
stated  to  her,  prior  to  this  accident,  that  she  had  attempted  to  com- 
mit abortion  on  herself,  but  when  the  question  was  put  to  the  witness, 
she  stated  that  Mrs.  Landon  did  not  make  such  statement.  When 
this  testimony  was  given,  appellants'  counsel  sought  to  ask  her  if 
she  had  not  told  them  that  Mrs.  Landon  had  so  stated  to  her.  The 
court  refused  to  allow  the  question.  The  reason  advanced  by  the 
assignment  why  they  should  have  been  allowed  to  do  so  is  that  they 
were  surprised  by  Mrs.  Moore's  testimony  and  were  injured  by  her 
refusal  to  testify  as  she  had  stated  to  them  she  would.  The  witness 
had  not  given  any  testimony  injurious  to  defendants  by  her  said 
statement,  and  thev  were  not  entitled  to  discredit  her.  Defendants 
were  not  entitled  to  discredit  or  contradict  their  own  witness  in  this 
manner.  If  she  had  been  allowed  to  answer  the  question  affirmatively,  it 
would  have  been  hearsay.  (Texas  &  P.  Ry.  v.  Crump,  110  S.  W., 
1013.)  If  defendants  were  surprised  at  her  statement,  under  the 
circumstances,  and  had  announced  ready  relying  on  her  testifying  to 
what  she  had  told  them,  the  court  might,  if  applied  to,  have  granted 
them  a  continuous  or  postponement  of  the  case. 

The  ninth  assignment  complains  of  the  refusal  of  the  application 
for  new  trial  for  certain  newly  discovered  evidence,  to  wit:  the  tes- 
timony of  Dr.  Robinson,  a  physician  living  in  Mexico,  to  the  effect 
that  prior  to  the  accident  and  early  in  1907  Mrs.  Landon  attempted 
to  get  him  to  commit  abortion  on  her,  which  testimony,  shown  by 
Dr.  Robinson's  affidavit  attached,  it  was  alleged  did  not  come  to  the 
knowledge  of  defendants  or  their  attorneys  or  agents  until  February 
18,  1909,  the  trial  having  concluded  by  the  verdict  on  February  17th. 
The  judge  heard  testimony  concerning  the  time  defendants'  counsel 
received  information  of  this  witness  and  his  testimony,  and  after 
hearing  it  overruled  the  application.  The  judge  was  warranted  by  it 
in  coming  to  the  conclusion  that  during  the  trial  and  in  ample  time 
before  the  conclusion  of  the  evidence  defendants'  counsel  were  in- 
formed of  the  witness  and  his  probable  testimony  in  order  to  have 
required,  in  the  exercise  of  proper  diligence,  some  effort  to  obtain 
a  postponement  for  his  testimony.  No  movement  was  made  to  that 
end  and  it  is  fairly  presumable  that  defendants  were  willing  to  risk 
their  case  without  such  testimony,  expecting,  nevertheless,  a  favorable 
verdict  from  the  jury,  and  if  not  that,  then  relying  with  confidence 
on  their  being  entitled  to  an  instructed  verdict.  Other  reasons  were 
suggested  by  appellee  why  a  new  trial  should  not  have  been  granted, 
far  the  testimony  of  Dr.  Robinson,  but  the  above  is  deemed  sufficient. 
Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  v.  W.  L.  Myebs  and  Wife. 

Decided  January  6,   1910. 

Negligence — Act  of  Foreman — Case  Stated. 

Evidence  considered  in  the  case  of  a  bridge  workman  on  a  railway,  killed 
by  being  struck  by  a  train,  which,  is  held  not  to  show  negligence  on  the  part 
of  the  foreman  in  ordering  the  removal  of  a  hand  car  from  the  track  where 
the  train  was  so  close  as  to  expose  the  workmen  to  danger  in  doing  so.  The 
obligation  was  to  use  ordinary  care  and  this  was  to  be  judged  by  the  cir- 
cumstances of  the  emergency  and  the  prospect  of  injury  to  persons  and  prop- 
erty by  the  failure  to  remove.  The  fact  that  the  deceased  became  confused 
in  a  sudden  emergency  and  so  acted  as  to  bring  about  an  injury  to  himself 
which  he  might  have  avoided,  is  material  to  the  question  of  his  contributory 
negligence  but  not  a  thing  which  the  foreman  should  have  anticipated  and 
guarded  against. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

F.  H.  Prendergast  (W.  L.  Hall,  of  counsel),  for  appellant. 

S.  P.  Jones,  for  appellees. — It  was  a  question  of  fact  for  the  deter- 
mination of  the  jury  as  to  whether  the  bridge  foreman  Waller  was 
guilty  of  negligence  in  commanding  the  deceased  to  assist  in  removing 
the  car  from  the  track  and  keeping  him  at  his  work  until  the  near 
approach  of  the  train  placed  the  deceased  in  a  situation  that  would 
probably  cause  the  deceased  to  become  confused,  and  that  it  placed 
him  in  such  peril  that  in  endeavoring  to  extricate  himself  from  the 
situation  he  was  injured.  Texas  &  P.  Ry.  Co.  v.  Lewis,  26  S.  W., 
873;  International  &  G.  N.  R.  Co.  v.  Tisdale,  39  Texas  Civ.  App., 
372;  Shearman  &  Redfield  on  Negligence,  5th  ed.,  sees.  91,  186;  In- 
ternational &  G..  N.  R.  Co.  v.  Neff,  87  Texas,  303;  Missouri,  K.  & 
T.  Ry.  Co.  v.  Rogers,  91  Texas,  52;  Thompson  on  Negligence,  sees. 
441-442,  3814-3815. 

HODGES,  Associate  Justice. — The  appellees  in  this  suit  are  the 
father  and  mother  of  Charles  Myers,  who  was  killed  by  a  collision 
with  one  of  the  appellant's  trains  on  the  evening  of  April  9,  1908. 
Charles  Myers  was  a  bridge  workman  in  the  employ  of  the  appellant, 
and  on  the  day  of  the  accident  had  been  engaged  with  other  members 
of  the  crew  in  doing  some  bridge  work  east  from  the  town  of  Wood- 
lawn.  After  going  a  part  of  the  way  they  observed  a  freight  train 
approaching  from  the  opposite  direction,  and  by  order  of  the  foreman 
attempted  to  lift  the  hand-car  from  the  track  to  permit  the  train  to 
pass.  In  moving  the  car  one  of  the  men  let  his  end  drop,  and  one 
of  the  wheels  hung  behind  the  south  rail,  and  the  car  was  not  taken 
clear  from  the  track.  Myers,  it  seems,  attempted  to  cross  from  the 
south  to  the  north  side  of  the  track,  and  in  doing  so  was  struck  by 
the  engine  and  instantly  killed. 

The  negligence  charged  is  that  he,  with  the  others,  was  required 
by  the  foreman  to  assist  in  removing  the  hand-car  from  the  track  at 
a  time  when  the  train  was  so  near  and  approaching  so  rapidly  as  not 
to  give  sufficient  time  for  the  car  to  be  removed  and  to  enable  Myers 
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to  get  out  of  the  way  of  the  approaching  train ;  that  the  foreman  contin- 
ued to  insist  upon  the  car's  being  removed  and  attempted  to  remove 
the  same  until  Myers  attempted  to  leave  the  car  and  avoid  danger  of 
being  injured  by  the  train  or  the  car,  and  that  in  passing  out  of  the 
way  of  the  train  and  the  car  he  was,  without  any  fault  or  negligence 
on  his  part,  struck  by  the  train,  and  received  the  injuries  resulting 
in  his  death. 

The  only  witnesses  who  testified  upon  the  trial  were  Waller,  the 
foreman  of  the  bridge  crew,  and  two  of  the  workmen  who  were  pres- 
ent at  the  time  of  the  accident.  According  to  the  testimony  of  these 
witnesses,  all  of  whom  were  introduced  by  the  plaintiffs,  they  were 
expecting  to  meet  the  freight  train,  and  the  foreman  had  at  intervals 
ordered  the  car  stopped  for  the  purpose  of  listening  to  ascertain  if 
the  train  was  approaching.  In  passing  through  a  cut  and  around  a 
curve  they  discovered  the  train,  one  of  the  witnesses  says  about  250 
yards  distant,  another  says  about  a  quarter  of  a  mile  away.  The 
foreman  immediately  ordered  the  men  to  their  places  for  the  purpose 
of  removing  the  car  from  the  track.  They  succeeded  in  getting  it  all 
off  with  the  exception  of  one  wheel,  which,  on  account  of  one  of  the 
men  dropping  his  end,  hung  over  the  south  rail.  The  train,  they  say, 
was  approaching  at  the  rate  of  18  or  20  miles  an  hour.  The  testi- 
mony shows  that  Myers  ceased  his  efforts  to  remove  the  car  about  the 
time  the  end  was  dropped ;  he  then  ran  down  the  track  east  in  the 
same  direction  in  which  the  train  was  moving  and  on  the  same  side 
of  the  track  upon  which  the  hand-car  had  been  lifted.  After  going 
about  30  feet  he  stopped,  retraced  his  steps,  came  back  about  10  feet 
and  attempted  to  cross  over  to  the  north  side  of  the  track,  presum- 
ably for  the  purpose  of  being  in  a  place  of  safety.  Just  as  he  reached 
the  end  of  the  ties  on  the  north  side  he  was  struck  by  the  pilot-beam, 
or  some  part  of  the  locomotive,  and  instantly  killed.  The  testimony 
shows  without  dispute  that  the  only  order  given  by  the  foreman  to 
the  men  was  in  the  first  instance  to  move  the  car  from  the  track; 
that  Myers  left  of  his  own  accord  before  this  was  accomplished,  and 
that  the  foreman  and  one  of  the  witnesses,  Rogan,  continued  their 
efforts  after  Myers  and  others  had  deserted  the  car,  to  get  it  entirely 
off  the  track;  that  being  unable  to  do  this,  they  ceased  their  efforts 
and  crossed  over  to  the  north  side  to  be  out  of  the  way  of  the  car 
when  it  was  struck  bv  the  locomotive.  Rogan,  one  of  the  workmen, 
testifies  that  when  he  "and  the  foreman  left  the  car  the  train  was  200 
feet  distant.  Waller,  the  foreman,  says  that  when  he  left  the  car 
the  train  was  about  90  feet  distant.  Both  of  these  witnesses,  who, 
it  seems,  left  the  car  after  Myers  did,  had  time  to  reach  the  opposite 
side  of  the  railroad  and  a  place  of  safety. 

The  case  was  tried  before  a  jury,  and  a  verdict  rendered  in  favor 
of  the  appellees  for  $2,000. 

The  appellant  complains,  in  the  first  assignment  of  error,  that  the 
verdict  of  the  jury  is  unsupported  by  the  evidence  in  that  the  evi- 
dence was  not  sufficient  to  6how  any  negligence  on  the  part  of  the 
foreman  in  the  manner  claimed  in  the  petition.  We  are  of  the  opinion 
that  this  assignment  should  be  sustained.  When  the  foreman  discovered 
the  freight  train  approaching,  it  was  unquestionably  his  duty,  we  think, 
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if  he  had  sufficient  time,  to  have  the  hand-car  removed  from  the  track. 
International  &  G.  N.  Ry.  Co.  v.  Hester,  64  Texas,  401.  The  importance 
of  this  duty  was  not  to  be  measured  merely  by  the  pecuniary  value 
of  the  hand-car  or  the  damages  it  might  sustain  by  reason  of  a  col- 
lision with  the  train.  We  can  not  assume  that  leaving  a  hand-car 
loaded  as  this  was  with  a  number  of  loose  tools  and  implements  such 
as  are  commonly  used  by  bridge  workmen,  standing  upon  the  track 
in  front  of  a  rapidly  approaching  train,  might  not  result  in  serious 
consequences  to  the  train  and  its  crew.  While  a  derailment  of  the 
train  might  not  thereby  have  been  caused,  still  had  it  occurred  it 
could  not  be  said  that  it  was  a  result  too  remote  to  be  considered 
among  the  reasonable  and  probable  consequences  likely  to  follow  from 
such  a  situation.  The  foreman  in  this  instance,  therefore,  owed  a 
double  duty;  one  to  the  company  and  the  crew  of  the  freight  train,  to 
remove  the  hand-car  from  the  track  and  avoid  a  collision;  the  other 
to  his  men,  not  to  unreasonably  expose  them  to  danger  in  doing  so. 
Too  much  precaution  to  avert  a  danger  to  the  men  in  his  employ 
might  be  too  great  an  exposure  of  others  to  the  danger  of  a  collision 
with  the  hand-car.  Excessive  care  for  the  one  might  justly  be  con- 
sidered a  lack  of  proper  care  to  avoid  the  other.  It  is  true  the  fore- 
man could  not,  under  such  circumstances,  be  expected  to  calculate 
with  precision  the  time  required  to  do  the  work  that  devolved  upon 
him,  or  to  weigh  the  comparative  prospects  of  danger  to  the  objects 
of  his  care.  He  was  expected  to  exercise  only  ordinary  care.  The 
standard  bv  which  to  determine  whether  or  not  he  did  exercise  that 
degree  of  care  for  his  subordinates  should  not,  we  think,  be  meas- 
ured by  the  same  degree  of  precaution  which  would  be  expected  of 
him  had  there  existed  no  conflicting  duties;  but  his  conduct  should 
be  considered  in  the  light  of  the  situation  in  which  he  was  placed. 
That  he  should  have  allowed  his  men  a  reasonable  time  in  which  to 
escape  the  danger  incident  to  removing  the  hand-car  from  the  track 
can  not  be  denied;  but  more  than  this  would  involve  the  neglect  of 
another  duty. 

The  first  question  is,  was  the  foreman  guilty  of  negligence  in  order- 
ing his  men  to  undertake  the  removal  of  the  hand-car,  under  the  cir- 
cumstances shown  by  the  evidence  in  this  case?  The  most  favorable 
witness  for  the  appellees  upon  the  issue  of  the  distance  of  the  train 
at  the  time  the  order  was  given  to  remove  the  hand-car  was  the  fore- 
man himself.  He  says  the  train  was  about  250  yards  away,  traveling 
at  the  rate  of  18  or  20  miles  an  hour.  The  hand-car  was  barely  mov- 
ing, going  not  over  two  miles  an  hour.  Considering  the  distance  of 
the  train  and  the  number  of  men  under  his  direction  available  for 
that  purpose,  we  do  not  think  the  jury  was  warranted  in  finding  that 
the  foreman  was  guilty  of  negligence  in  making  the  effort  to  remove 
the  hand-car  from  the  track  under  those  circumstances.  It  is  claimed, 
however,  that  he  kept  them  thus  engaged  too  long,  not  allowing  them 
sufficient  time  to  reach  a  place  of  safety.  The  evidence,  we  think, 
warrants  the  conclusion  that  but  for  the  fact  that  one  of  the  men 
dropped  his  end  of  the  car  it  would  have  been  taken  clear  from  the 
track  and  there  would  have  been  no  danger  to  the  men  in  remaining 
in  their  places  beside  the  car.     It  is  also  shown  that  when  the  car 
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was  dropped  Myers  abandoned  it  and  ran  east  down  the  track  in  the 
same  direction  in  which  the  train  was  moving.  There  is  no  evidence 
that  the  foreman  attempted  to  induce  him  to  continue  working  at 
the  car  after  the  wheel  hung  over  the  track.  Waller  and  Bogan  did 
continue  their  efforts  to  remove  the  car  after  Myers  and  the  others 
had  left.  Being  unable  to  do  so,  they  crossed  over  to  the  opposite 
side  as  the  safer  place.  Myers,  who  had  more  time  than  either  of 
these,  evidently  wasted  a  part  of  it  in  going  down  the  track  and  back 
again  a  part  of  the  way  before  attempting  to  cross  over  to  the  opposite 
side.  The  evidence  shows  that  he  lacked  only  a  small  fraction  of 
time  in  clearing  the  track  when  he  was  struck  and  killed.  It  is  very 
evident  that  had  he  acted  as  the  others  did  he  could  have  crossed 
over  in  safety,  or  had  he  remained  where  he  was  on  the  south  side  of 
the  track  he  would  not  have  been  injured.  The  only  witness  who  tes- 
tified as  to  the  situation  in  which  the  car  was  left  after  being  struck 
by  the  train,  says  it  was  merely  turned  over  to  one  side.  This  result 
might  have  been  reasonably  anticipated  in  view  of  the  fact  that  only 
one  wheel  of  the  car  had  been  left  upon  the  track.  We  do  not  think 
it  could  be  claimed  that  the  appellant's  foreman  negligently  placed 
Myers  in  a  position  of  peril  that  caused  him  to  become  bewildered 
and  act  in  the  manner  he  did.  If  it  was  the  foreman's  duty  to  at- 
tempt to  remove  the  car  under  the  circumstances,  it  was  equally  his 
duty  to  require  those  in  his  employ  to  assist.  The  confusion  which 
naturally  results  when  one  is  called  upon  to  act  suddenly  in  an  emer- 
gency is  frequently  held  to  be  sufficient  to  relieve  against  a  charge  of 
contributory  negligence;  but  liability  in  the  first  instance  must  be 
predicated  upon  the  negligence  of  the  party  sought  to  b6  held.  Unless 
it  has  been  shown  that  the  foreman  was  negligent  in  placing  Myers 
in  a  position  of  actual  or  apparent  danger,  that  rule  is  not  applicable. 
The  evidence  shows  that  Myers  had  been  in  the  employ  of  the  appel- 
lant company  about  eighteen  months.  He  must  therefore  have  been 
familiar  with  situations  similar  to  this  in  which  he  was  placed.  When 
he  entered  the  service  of  the  appellant  he  assumed  the  risks  usually 
and  ordinarily  incident  to  removing  hand-cars  from  the  track  in  front 
of  approaching  trains.  The  foreman  was  not  called  upon  to  anticipate 
that  Myers  would  become  bewildered  and  confused  under  those  cir- 
cumstances, and  to  make  allowances  for  such  a  state  of  mind. 

We  think  the  testimony  was  insufficient  to  support  the  finding  of 
the  jury,  and  for  that  reason  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded.  It  is  unnecessary,  in  view  of  this 
disposition  of  the  case,  to  pass  upon  the  other  assignments. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


H.  T.  Lyttleton,  County  Judge,  v.  Wm.  M.  Downer. 

Decided  January  6,  1910. 

1. — Mandamus — Change  of  Law — Appeal. 

A  judgment  awarding  mandamus  against  a  public  officer  must  be  reversed 
and  dismissed  where,  by  change  of  the  statutes,  the  defendant  is  no  longer 
authorized  to  perform  the  act  in  question. 
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8. — Sam©— Liquor  License — Case  Stated. 

A  county  judge  who  had  refused,  to  grant  a  liquor  license  to  one  applying 
under  and  in  compliance  with  the  terms  of  the  Act  of  April  18,  1907  (Laws 
30th  Leg.,  p.  258),  holding  that  the  local  option  law  was  in  force  in  the  terri- 
tory, was  required  by  mandamus  from  the  District  Court,  which  held  other- 
wise, to  issue  the  license.  Pending  appeal  by  the  defendant  the  Act  of  April 
17,  1900  (Laws  31st  Leg.,  p.  293)  went  into  effect.  Held,  that  plaintiffs 
application  not  being  under  nor  in  compliance  therewith  nor  the  judge  longer 
authorized  to  issue  license  thereunder,  nor  his  license,  if  so  issued,  of  any 
validity,  the  judgment  must  be  reversed  and  the  case  dismissed,  the  question 
of  its  correctness  when  passed  not  being  determined. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

F.  H.  Prendergast,  for  appellant. — The  District  Court  has  no  juris- 
diction to  declare  a  local  option  election  void  unless  the  contest  is 
filed  within  the  time  prescribed  by  law.  Acts  1907,  p.  447;  Kidd  v. 
Truett,  28  Texas  Civ.  App.,  618;  Hardy  v.  State,  52  Texas  Crim. 
App.,  420;  Wilson  v.  State,  107  S.  W.,  818;  Alexander  v.  State,  53 
Texas  Crim.  App.,  504;  Evans  v.  State,  55  Texas  Crim.  App.,  450; 
Norman  v.  Thompson,  96  Texas,  250;  Savage  v.  Umphris,  118  S.  W., 
893. 

A  local  option  election  held  in  a  school  district,  being  a  subdivision 
of  the  county,  is  valid.  Werner  v.  City  of  Galveston,  72  Texas,  27; 
San  Antonio  v.  Jones,  28  Texas,  26 ;  Johnson  v.  Martin,  75  Texas,  39 ; 
Stanfield  v.  State,  83  Texas,  321;  Griffin  v.  Tucker,  102  Texas,  420; 
ex  parte  Heyman,  45  Texas  Crim.  App.,  532,  Dissent  of  Justice 
Brooks;  Kidd  v.  Truett,  28  Texas  Civ.  App.,  618. 

The  Supreme  Court  has  recently  had  this  matter  under  considera- 
tion in  the  case  of  Griffin  v.  Tucker,  102  Texas,  420,  Court  of  Appeals 
opinion,  51  Texas  Civ.  App.,  522,  the  specific  question  being  whether 
a  local  option  election  could  be  held  in  commissioners'  precinct  com- 
posed of  two  justice's  precincts,  in  one  of  which  local  option  was  in 
force,  and  the  Supreme  Court  Jield  that  a  local  option  election  could 
be  held  in  such  precinct.  In  so  doing  it  condemned  the  ruling  of 
the  Court  of  Criminal  Appeals  in  ex  parte  Heyman,  78  S.  W.,  349; 
ex  parte  Mills,  79  S.  W.,  555;  and  approved  the  ruling  of  Judge 
Hurt  in  Aaron  v.  State,  34  Texas  Crim.  App.,  103;  ex  parte  Brown, 
35  Texas  Crim.  App.,  443,  and  the  dissenting  opinion  of  Judge 
Brooks  in  the  Heyman  case,  and  approved  the  opinion  of  the  Court 
of  Appeals  in  Kimberly  v.  Morris,  10  Texas  Civ.  App.,  592;  Kidd  v. 
Truett,  28  Texas  Civ.  App.,  618. 

Jones  &  Bibb,  for  appellee.— The  District  Court  has  jurisdiction  to 
declare  void  a  local  option  election  which  was  held  in  a  territory 
where  local  option  elections  are  not  authorized  to  be  held  under  the 
Constitution,  and  its  jurisdiction  in  such  instances  is  not  limited  by 
art.  3397,  Eev.  Stats.,  as  amended  by  Acts  of  the  30th  Legislature, 
p.  447.  15  Cyc,  316;  10  Am.  &  Eng.  Ency.  Law,  562;  Boone  v. 
State,  10  Texas  Crim.  App.,  418;  ex  parte  Haney,  51  Texas  Crim. 
App.,  634;  ex  parte  Banks,  103  S.  W.,  1156;  ex  parte  Heyman,  78 
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S.  W.,  349;  Efird  v.  State,  46  Texas  Crim.  App.,  582;  Stephens  v. 
People,  89  111.,  337;  Clark  v.  Hancock  County,  27  111.,  305. 

A  school  district  is  not  a  political  subdivision  of  a  county  wherein 
a  valid  local  option  election  can  be  held.  Art.  16,  sec.  20,  Constitu- 
tion of  Texas  and  amendment  of  1891;  ex  parte  Haney,  51  Texas 
Crim.  App.,  634;  ex  parte  Banks,  103  S.  W.,  1156;  Efird  v.  State,  46 
Texas  Crim.  App.,  582;  Commissioners'  Court  of  Nolan  County  v. 
Beall,  98  Texas,  104;  ex  parte  Heyman,  78  S.  W.,  349;  Bills  v.  State, 
55  Texas  Crim.  App.,  541. 

HODGES,  Associate  Justice. — This  suit  originated  in  an  appli- 
cation filed  by  the  appellee  to  the  District  Court  of  Harrison  County 
asking  for  a  writ  of  mandamus  to  compel  the  appellant,  as  the  county 
judge  of  that  county,  to  grant  him  a  license  to  engage  in  the  sale 
of  intoxicating  liquors  in  the  town  of  Waskom.  The  petition  states 
that  on  the  12th  day  of  April,  1909,  the  applicant  applied  for  and 
obtained  a  permit  from  the  Comptroller  of  the  State  of  Texas,  and 
on  the  14th  day  of  April  following  filed  with  the  county  clerk  of 
Harrison  County  his  petition  to  the  county  judge  in  accordance  with 
the  legal  requirements  provided  in  such  cases;  that  the  county  clerk 
issued  the  notices  required  by  law,  and  on  the  29th  day  of  April, 
1909,  the  county  judge  heard  the  application  for  the  license  and  made 
certain  findings.  From  these  as  set  out  in  detail  in  the  petition,  it 
appears  that  the  county  judge  found  as  a  fact  that  the  appellant  pos- 
sessed the  necessary  qualifications  to  entitle  him  to  a  license  under 
the  law  as  it  then  existed,  and  that  there  was  no  objection  to  the 
grant  of  the  license  except  the  fact  that  local  option  was  in  force 
in  the  territory  where  his  place  of  business  was  to  be  located.  The 
judge  incorporated  in  his  findings  the  facts  upon  which  he  held  that 
local  option  was  in  force  in  that  locality.  These  show  that  in  1894 
the  territory  around  Waskom  had  been  organized  into  an  independent 
school  district  and  had  existed  as  such  continuously  since  that  time; 
that  in  December,  1900,  in  pursuance  of  an  order  of  the  Commission- 
ers' Court  of  Harrison  County  an  election  was  held  in  that  independ- 
ent school  district  for  the  purpose  of  determining  whether  or  not  the 
sale  of  intoxicating  liquors  should  thereafter  be  prohibited;  that  the 
election  resulted  in  favor  of  prohibition,  and  all  the  subsequent  re- 
quirements of  law  for  putting  local  option  into  effect  were  complied 
with.  From  these  facts  the  county  judge  concluded  as  a  matter  of 
law  that  local  option  was  in  effect  in  that  territory,  and,  as  he  states, 
for  that  reason  refused  to  grant  the  license  to  the  petitioner.  The 
petition  in  this  case  was  filed  on  the  2nd  day  of  June,  1909,  and  ap- 
pears to  be  a  careful  statement  of  all  the  material  facts  necessary  to 
be  shown  under  the  law  existing  at  that  time  to  entitle  the  petitioner 
to  license  to  engage  in  business  as  a  retail  liquor  dealer.  The  record 
shows  that  at  the  hearing  before  the  county  judge  the  county  attorney 
appeared  and  contested  the  application  for  license  solely  on  the  ground 
that  local  option  was  in  effect  in  the  territory  where  the  place  of 
business  was  to  be  located.  The  county  judge  failed  to  answer  the 
petition  of  the  applicant  in  the  court  below,  but  an  answer  was  filed 


1910.]  Lyttletox  v.  Downer.  409 

by  the  county  attorney,  not,  however,  purporting  to  represent  the 
county  judge. 

Upon  a  trial  before  the  District  Court  a  judgment  was  rendered 
awarding  the  writ  prayed  for.  In  this  court  that  judgment  is  attacked 
solely  upon  the  ground  that  local  option  was  in  force  in  the  territory 
including  the  town  of  Waskom,  and  that  under  the  law  no  license 
could  legally  be  granted  to  the  applicant  to  engage  in  such  business 
there.  That  contest  was  answered  by  the  appellee  with  the  conten- 
tion that  the  election  upon  which  the  contestant  relied  was  invalid 
because  the  Commissioners'  Court  had  no  authority  to  order  a  local 
option  election  for  an  independent  school  district;  that  such  territory 
was  not  one  of  the  subdivisions  mentioned  in  section  20  of  article 
16  of  the  Constitution  of  the  State  of  Texas,  in  which  the  Legislature 
might  authorize  the  holding  of  local  option  elections.  The  court  be- 
low concurred  in  this  view,  and  in  his  conclusions  upon  the  case  refers 
to  ex  parte  Haney,  103  S.  W.,  1155,  decided  by  the  Court  of  Criminal 
Appeals  of  this  State.  In  that  case  the  court  held  that  a  local  option 
election  could  not  under  the  Constitution  be  held  in  an  independent 
school  district;  that  such  territory  was  not  a  political  subdivision  of 
the  county  contemplated  by  the"  constitutional  provisions  above  re- 
ferred to. 

It  seems  that  the  parties  by  agreement  have  attempted  to  make 
the  validity  of  that  election  the  exclusive  test  by  which  to  determine 
whether  the  writ .  of  mandamus  should  be  issued  in  this  case.  But 
without  deciding  that  question,  or  the  further  question  as  to  whether 
this  is  a  case  in  which  the  judgment  of  the  county  judge  granting  or 
refusing  a  license  might  be  controlled  by  a  writ  of  mandamus  from 
the  District  Court,  we  think  there  are  other  objections  to  the  issuance 
of  the  writ,  which  should  first  be  considered  in  disposing  of  this  ap- 
peal. 

The  application  for  license  was  made  at  a  time  when  what  is  known 
as  the  Baskin-McGregor  law,  enacted  in  1907,  was  in  force  and  the 
proceedings  for  obtaining  a  license  were  conducted  in  compliance  with 
the  provisions  of  that  law.  But  the  Thirty-First  Legislature  made 
some  radical  changes  in  those  provisions.  See  Acts  of  1909,  293. 
Among  other  changes  there  are  new  and  additional  requirements  as 
conditions  upon  which  a  permit  may  be  obtained  from  the  Comp- 
troller. These  are  contained  in  section  9  in  the  Act  referred  to.  Sec- 
tion 10a  prohibits  the  county  judge  from  granting  a  license  to  engage 
in  the  sale  of  intoxicating  liquors  in  any  village,  town  or  city  where 
the  proposed  place  of  business  is  within  300  feet  of  a  church,  school, 
or  other  educational  or  charitable  institution.  This  provision  is  ma- 
terially different  from  the  farmer  law.  There  are  also  other  changes 
not  necessary  to  mention.  Section  35  of  the  Act  of  1909  contains 
this  provision.  "All  laws  and  parts  of  laws  in  conflict  with  this  Act 
are  hereby  expressly  repealed.  Providing,  all  of  the  provisions  relating 
to  the  sale  of  intoxicating  liquors  contained  in  any  special  charter 
granted  by  the  Legislature  to  any  city  or  town  shall  not  be  repealed 
by  this  Act,  but  the  same  shall  be  cumulative  thereof.  Provided  that 
as  soon  as  this  law  goes  into  effect  all  licenses  heretofore  issued  shall 
immediately  cease  and  determine,  but  the  holders  of  such  licenses  shall 
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have  until  sixty  days  after  this  Act  takes  effect  in  which  to  obtain 
licenses  under  this  Act,  said  licenses  to  be  dated  as  of  the  date  this 
Act  takes  effect,  and  the  tax  collector  shall  give  such  licensee  credit 
for  the  unearned  portion  of  such  cancelled  license  as  of  the  date  this 
Act  takes  effect;  and  provided,  during  said  sixty  days  said  licensee 
shall  have  the  right  to  pursue  his  business  under  and  in  accordance 
with  the  cancelled  license  and  the  laws  applicable  to  same,  which  for 
that  purpose  are  hereby  kept  in  force  for  said  sixty  days."  An  affirm- 
ance of  the  decision  of  the  court  below  would  have  the  effect  of  com- 
pelling the  county  judge  to  grant  the  appellee  a  license  in  accordance 
with  the  provisions  of  the  Acts  of  1907,  now  repealed.  Under  the 
law  as  it  now  exists  such  a  license  would  not  only  be  useless,  but  would 
also  be  one  which  the  county  judge  would  not  now  be  authorized  to 
grant. 

Upon  the  well  established  principle  that  a  mandamus  will  not  be 
granted  unless  the  party  applying  therefor  shows  a  clear  legal  right 
to  the  relief  sought,  we  feel  it  our  duty  to  reverse  and  dismiss  this 
case,  and  it  is  accordingly  so. ordered.  It  is  further  ordered  that  the 
appellee  pay  all  costs  of  this  court  and  the  court  below. 

Reversed  and  dismissed. 


State  op  Texas  v.  Texas  &  New  Orleans  Railroad  Company. 

Decided  January  7,  1910. 

1. — Telegraph  Operators — Regulation  of  Hours — Act  Unconstitutional. 

The  Act  of  the  Thirtieth  Legislature  (Gten.  Laws,  1907,  p.  222),  providing 
an  eight  hour  day  for  railroad,  telegraph  or  telephone  operators,  is  unconsti- 
tutional and  void  in  that  it  is  in  conflict  with  an  Act  of  Congress  upon  the 
same  subject,  passed  on  March  4,  1907,  and  this,  although  the  Act  of  Congress 
did  not  take  effect  until  some  months  after  the  State  law  would  have  token 
effect. 

2. — Same — Interstate  Commerce — Exclusive  Jurisdiction  of  Congress. 

It  is  well  settled  that  the  power  of  Congress  to  regulate  interstate  com- 
merce under  the  provisions  of  the  Constitution,  is  plenary  and  includes  the 
power  to  prescribe  the  qualifications,  duties  and  liabilities  of  employees  of 
railway  companies  engaged  in  interstate  commerce,  and  any  legislation  by 
Congress  on  such  subject  supersedes  any  State  law  upon  the  same  subject. 

Error  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

H.  B.  Tucker  (County  Attorney,  Liberty  County)  and  Marshall  & 
Marshall,  for  plaintiff  in  error. 

Baker,  Botts,  Parker  &  Garwood,  Stevens  &  Pickett  and  Parker, 
Hefner  &  Orgain,  for  defendant  in  error. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the 
State  of  Texas  against  the  defendant  in  error  to  recover  penalties  for 
the  alleged  violation  of  the  Act  of  the  Thirtieth  Legislature  prescrib- 
ing the  length  of  time  of  continuous  service  of  telegraph  operators 
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employed  by  railway  companies.  The  petition  alleges  facts  showing 
655  violations  by  the  defendant  of  the  provisions  of  the  Act  of  the 
Legislature  above  mentioned,  by  which  defendant,  under  the  penalties 
prescribed  by  said  Act,  became  liable  to  plaintiff  in  the  sum  of  $65,500. 

The  defendant  answered  by  general  demurrer  and  eleven  special 
exceptions.  These  exceptions  attack  the  petition  on  the  ground  that 
the  legislative  Act  under  .which  the  suit  was  brought  is  unconstitu- 
tional" and  void. 

The  general  demurrer  and  all  of  the  special  exceptions  were  sus- 
tained by  the  trial  court  and  plaintiff's  suit  dismissed. 

The  material  provisions  of  the  Act  under  which  the  suit  was  brought 
a>e  as  follows: 

"Sec.  1.  That  it  shall  be  unlawful  for  any  person,  corporation  or 
association  operating  a  railroad  within  this  State  to  permit  any  tele- 
graph or  telephone  operator  who  spaces  trains  by  the  use  of  the  tele- 
graph or  telephone  under  what  is  known  and  termed  "Block  System," 
defined  as  follows:  Reporting  trains  to  another  office  or  offices,  or 
to  a  train  dispatcher  operating  one  or  more  trains  under  signals,  and 
telegraph  or  telephone  levermen  who  manipulate  interlocking  machines 
in  railroad  yards  or  on  main  tracks  out  on  the  lines  connecting  side- 
tracks or  switches,  or  train  dispatchers  in  its  service  whose  duties  sub- 
stantially, as  hereinbefore  set  forth,  pertain  to  the  movement  of  cars, 
engines  or  trains  on  its  railroad  by  the  use  of  the  telegraph  or  tele- 
phone in  dispatching  or  reporting  trains,  or  receiving  or  transmitting 
train  orders  as  interpreted  in  this  section,  to  be  on  duty  for  more 
than  eight  hours  in  any  twenty-four  consecutive  hours;  provided,  that 
the  provisions  of  this  Act  shall  not  apply  to  railroad,  telegraph  or 
telephone  operators  at  stations  where  the  services  of  only  one  operator 
is  needed. 

"Sec.  2.  And  be  it  enacted,  that  any  person,  corporation  or  asso- 
ciation that  shall  violate  section  1  of  this  Act  shall  pay  a  fine  of  one 
hundred  dollars  for  each  violation  of  this  Act. 

"Sec.  3.  It  shall  be  unlawful  for  any  railroad,  telegraph  or  tele- 
phone operator  to  work  more  than  eight  hours  in  twenty- four  consecu- 
tive hours  at  such  occupation,  and  any  such  operator '  violating  this 
section  shall  pay  a  fine  in  any  sum  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars;  provided,  that  in  case  of  an  emer- 
gency any  operator  may  remain  on  duty  for  an  additional  two  hours. 

"Sec.  4.  And  be  it  enacted,  that  the  fine  mentioned  in  section  2 
of  this  Act  shall  be  recovered  by  an  action  of  debt  in  the  name  of  the 
State  of  Texas  for  the  use  of  the  State,  who  shall  sue  for  it  against 
such  person,  corporation  or  association  violating  this  Act,  said  suit 
to  be  instituted  in  any  court  in  this  State  having  appropriate  jurisdic- 
tion." 

One  of  the  grounds  upon  which  this  Act  was  held  void  by  the  trial 
court  is  that  the  Congress  of  the  United  States,  acting  under  power 
conferred  upon  it  by  section  8  of  article  1  of  the  Federal  Constitution, 
has  passed  an  Act  prescribing  the  time  of  continuous  service  of  all 
telegraph  operators  employed  by  railway  companies  engaged  in  inter- 
state transportation,  and  the  Act  of  the  Legislature  being  in  conflict 
with  the  provisions  of  said  Act  of  Congress  is  obnoxious  to  that  por- 
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tion  of  article  VI  of  the  Constitution  of  the  United  States  which  pro- 
vides that  "This  Constitution  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made  or  which 
shall  be  made  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding."  The  Act  of  Congress  above  mentioned 
contains  the  following  provisions: 

"That  no  operator,  train  dispatcher,  or  other  employee  who  by  use 
of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  receives 
or  delivers  orders  pertaining  to  or  affecting  train  movements  shall  be 
required  or  permitted  to  be  or  remain  on  duty  for  a  longer  period 
than  nine  hours  in  any  twenty-four  hour  period  in  all  towers,  offices, 
places  and  stations  continuously  operated  night  and  day,  nor  for  a 
longer  period  than  thirteen  hours  in  all  towers,  offices,  places  and 
stations  operated  only  during  the  daytime,  except  in  case  of  emer- 
gency, when  the  employees  named  in  this  proviso  may  be  permitted 
to  be  and  remain  on  duty  for  four  additional  hours  in  a  twenty-four- 
hour  period  on  not  exceeding  three  days  in  any  week/' 

The  conflict  in  the  provisions  of  the  two  Acts  is  apparent  and  both 
Acts  can  not  be  valid  and  operative  as  to  telegraph  operators  em- 
ployed by  railroad  companies  engaged  in  interstate  transportation  when 
such  operators  are  employed  in  such  transportation  service.  It  is  well 
settled  that  the  power  of  Congress  to  regulate  interstate  commerce 
under  the  provisions  of  the  Constitution  before  mentioned,  is  plenary 
and  includes  the  power  to  prescribe  the  qualifications,  duties  and  lia- 
bilities of  employees  of  railway  companies  engaged  in  interstate  com- 
merce, and  any  legislation  by  Congress  on  such  subject  supersedes  any 
State  law  upon  the  same  subject.  Nashville,  C.  &  St.  L.  By.  Co.  v. 
Alabama,  128  U.  S.,  99 ;  Howard  v.  Illinois  Cent.  By.  Co.,  207  U.  S., 
463. 

The  constitutional  right  of  Congress  to  legislate  upon  this  subject 
having  been  exercised  by  that  body,  the  right  of  the  State  to  invade 
this  field  of  legislation  ceased,  or,  at  all  events,  no  Act  of  a  State 
Legislature  in  conflict  with  the  Act  of  Congress  upon  the  same  sub- 
ject can  be  held  valid.  The  Supreme  Courts  of  Missouri  and  Wiscon- 
sin in  passing  upon  the  validity  of  statutes  of  said  States  similar  to 
the  Act  we  were  considering,  hold  such  statutes  void  upon  the  ground 
of  conflict  with  the  Act  of  Congress  before  mentioned.  State  v.  Mis- 
souri Pac.  By.  Co.,  Ill  S.  W.,  500;  State  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  117  X.  W.,  686. 

The  Act  of  the  State  Legislature  under  which  this  suit  was  brought 
was  approved  April  16,  1907,  and  took  effect  August  12,  1907.  The 
Act  of  Congress  before  mentioned  was  passed  March  4,  1907,  but  con- 
tains a  provision  that  it  should  take  effect  one  year  after  its  passage. 
We  do  not  think  the  Act  of  the  State  Legislature  can  be  held  opera- 
tive during  the  time  intervening  between  the  passage  and  the  taking 
effect  of  the  Act  of  Congress.  In  discussing  this  question  the  Mis- 
souri court,  in  the  case  above  cited,  say: 

"We  must  construe  the  Federal  Act  by  reading  into  its  dry  letter 
its  manifest  spirit  and  purpose.    Its  dry  letter  reads  that  it  shall  not 
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go  into  effect  for  one  year.  What  was  the  meaning  of,  the  object  to 
be  subserved  by,  that  suspension  of  the  operation  of  the  law?  What, 
except  to  preserve  the  equities  of  the  situation  by  impliedly  giving 
common  carriers  engaged  in  interstate  commerce  one  year  in  which  to 
get  a  supply  of  experienced  telegraph  and  telephone  operators  and 
train  men  to  carry  on  their  business  without  interruption  and  hin- 
drance, and  otherwise  adjust  their  business  affairs  to  the  shorter  hours 
required  by  that  Act?  When  broadly  judged,  the  Federal  law  must 
be  construed  as  a  notice  (in  the  nature  of  a  caveat)  to  all  State 
Legislatures,  first,  that  Congress  has  occupied  the  ground  by  its  statu- 
tory regulations;  second,  that  in  its  high  wisdom  it  has  prescribed  and 
marked  out  a  transition  or  preparatory  period  of  one  year  (a  sort  of 
truce  period).  Xow,  with  such  broad  and  wise  purposes  read  into 
the  Federal  Act  shall  any  State  Legislature  thereafter  sit  and  say,  in 
effect,  *We  deem  it  too  long  and  too  liberal  ?  Shall  it  say,  in  effect, 
'We  see  you  have  suspended  your  Act  for  one  whole  year;  we  find 
by  mathematical  computation  there  is  left  six  months  or  so,  which 
we  may  cover  by  a  State  law,  and  accordingly  we  shall  pass  a  law 
giving  shorter  hours  than  yours,  that  will  be  good,  at  least  from 
June  14,  1907,  until  March  4,  1908?'  If  the  one  law  grants,  by  nec- 
essary implication,  a  breathing  spell,  shall  the  other  take  it  away? 
If  the  one  chalks  out  a  policy,  may  the  other  rub  it  out?  In  our 
opinion,  the  comity  that  shall  exist  between  State  and  Federal  legis- 
lative power  prohibits  our  taking  that  ungracious  and  narrow  view. 
Whether  the  Federal  Act  is  constitutional  or  not,  we  may  not  decide 
— such  prerogative  is  lodged  elsewhere.  With  the  wisdom  of  Federal 
exercise  of  police  power  in  the  matter  in  hand,  we  have  nothing  what- 
ever to  do;  that  is  a  matter  for  Congress.  It  is  sufficient  for  us  to 
know  that  uniformity  in  police  regulations,  involving  interstate  com- 
merce, seems,  in  the  last  few  years,  under  the  pressure  of  current 
events,  to  have  called  for  Federal  legislation — a  sample  of  which  is  the 
automatic  coupling  Act,  lately  under  review  in  Johnson  v.  Southern 
Pac.  Railroad,  196  U.  S.,  1 ;  Schlemmer  v.  Buffalo,  R.  &  P.  Railroad, 
205  U.  S." 

The  contention  of  appellant  that  the  legislative  Act  is  not  void  be- 
cause it  only  lessens  the  hours  of  labor  prescribed  by  the  Act  of 
Congress  and  therefore  is  not  in  conflict  with  the  Act,  the  main  pur- 
pose of  which  is  to  prevent  the  employment  of  telegraph  operators 
by  railway  companies  for  a  longer  time  than  nine  hours,  is  not  sound. 
The  Act  of  the  Legislature  makes  unlawful  that  which  is  not  prohib- 
ited by  the  Act  of  Congress  pertaining  to  the  same  subject  matter, 
and  this  the  State  Legislature  can  not  do. 

If  it  be  possible  for  the  State  to  prescribe  rules  of  employment  for 
those  engaged  in  railroad  transportation  which  would  only  affect  such 
employees  when  engaged  in  intrastate  business,  the  Act  in  question 
does  not  attempt  to  make  this  distinction,  but  by  its  terms  is  applica- 
ble to  all  railroads  and  railroad  employees  of  the  class  mentioned, 
irrespective  of  the  character  of  the  commerce  in  which  they  may  be 
engaged.  The  opinion  in  the  Wisconsin  case,  svpra,  fully  discusses 
this  question  and  the  reasoning  of  the  opinion  is,  we  think,  unan- 
swerable.   We  quote  from  that  opinion  as  follows: 
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"The  further  contention  is  made  by  the  respondent  that,  even  if  it 
be  beyond  the  power  of  the  State  to  restrict  the  services  of  an  opera- 
tor engaged  in  moving  interstate  trains,  it  is  competent  to  so  restrict 
as  to  one  engaged  exclusively  upon  trains  or  business  wholly  within 
the  State  and  that  the  law  may  be  so  construed  as  so  limited,  and  its 
validity  as  so  limited  be  sustained.  The  principle  invoked  is  doubt- 
less sound,  if  it  is  reasonably  possible  to  separate  the  permissible  from 
the  forbidden,  and  to  believe  that  the  Legislature  intended  by  the  Act 
to  effect  the  one  and  omit  the  other.  On  this  subject,  the  Employers' 
Liability  Cases,  207  U.  S.,  463,  are  entirely  germane  and  controlling. 
It  is  there  pointed  out  that  by  its  terms  the  Act  is  aimed  at  the 
employer,  and  makes  no  distinction  in  denunciation  of  his  acts, 
whether  they  be  done  in  interstate  or  intrastate  business,  so  that  it  in 
terms  regulates  purely  domestic  acts  and  transactions.  Chapter  575, 
p.  1188,  Laws  of  1907,  is  even  more  objectionable  in  this  regard  than 
the  Employers'  Liability  Act,  for  it  in  terms  is  directed  to  every  cor- 
poration operating  a  line  of  railroad  in  whole  or  in  part  in  the  State 
of  Wisconsin,  thus  expressly  including  those  who  are  engaged  in 
interstate  commerce.  But  it  is  also  open  to  the  other  objection,  held 
to  be  fatal,  that  it  restricts  the  employment  of  all  operators,  without 
discrimination  as  to  the  character  of  their  services.  This  alone,  under 
the  reasoning  of  the  Employers'  Liability  Act,  must  condemn  the  State 
Act,  for  it  is  matter  of  common  knowledge,  and  is  set  up  as  a  fact 
by  the  answer,  that  any  operator  who  works  upon  trains  or  transpor- 
tation wholly  within  the  State,  also  necessarily  at  the  same  time 
works  upon  interstate  trains  and  transportation.  The  State  Legisla- 
ture has  in  terms  undertaken  to  restrict  hours  of  work  of  employees 
engaged  in  safeguarding  and  conducting  interstate  commerce,  as  well 
as  domestic;  and,  controlled  as  we  must  be  by  the  decision  of  the 
Federal  Supreme  Court,  we  can  not  import  a  meaning  contradictory 
to  the  express  words.  Neither  can  we  feel  any  certainty  that  the  gen- 
erality of  the  restriction  was  not  an  essential  element  in  the  entire 
legislative  scheme,  so  that  we  might  believe  the  Legislature  would 
have  imposed  upon  domestic  commerce,  or  on  employees  exclusively 
engaged  therein,  burdens  not  also  resting  on  entirely  similar  acts  of 
employees  involving  interstate  trains  or  commerce. 

"Apart,  however,  from  the  controlling  effect  of  the  reasons  urged 
in  the  Employers'  Liability  Cases,  and  in  addition  thereto,  we  think 
the  impracticability,  if  not  impossibility,  of  limiting  hours  of  work 
devoted  to  domestic  commerce  alone  is  so  obvious  as  to  preclude  belief 
in  any  such  legislative  purpose.  That  impracticability  is  largely  shown 
by  facts  alleged  in  the  answer,  but  also  by  facts  which  are  matter  of 
common  knowledge.  The  direction  and  dispatching  of  every  train 
on  an  interstate  railway  necessarily  involves  knowledge  in  the  train 
dispatcher  of  all  other  trains  which  are  in  the  same  vicinity  at  the 
same  time,  and  also  abilitv  to  control  such  other  trains.  An  interstate 
train  from  Milwaukee  to  Chicago  can  not  be  safely  forwarded  if, 
under  the  direction  of  a  separate  employee,  a  local  train  may  be  mov- 
ing between  Milwaukee  and  Racine,  over  the  same  track,  at  the  same 
time,  or  nearly  so.  The  very  switching  at  local  stations  must  be 
within  the  knowledge  and  under  the  control  of  him  who  is  to  decide 
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upon  and  direct  the  most  important  of  interstate  transportation.  Ob- 
viously, division  of  authority  over  those  subjects  would  be  fraught 
with  great  perils  and  delays  to  both  kinds  of  transportation.  Hardly 
any  act  of  a  train  dispatcher  on  a  busy  railroad  can  be  conceived 
which  does  not  affect  both  interstate  and  domestic  commerce.  He 
can  not  move  or  stop  the  most  distinctively  local  train  without  affect- 
ing the  interstate  train,  or  vice  versa.  No  extra  or  special  can  be  put 
on  the  division  without  adjustment  of  other  trains.  Of  course,  also, 
every  interstate  train  carries  some  purely  intrastate  freight  or  pas- 
sengers. Many  purely  domestic  trains  carry  some  freight  or  passen- 
gers in  transit  to  interstate  destination.  It  would  seem  that  any  sev- 
erance of  control  over  State  from  interstate  trains  involves  so  much  of 
confusion  and  probability  of  danger,  and  its  possibility  even  is  so 
doubtful  and  experimental,  that  no  Legislature  would  absolutely  pre- 
cipitate it  without  careful  consideration  nor  without  providing  in  the 
Act  for  the  event  of  the  failure  of  such  experiments.  For  this  reason 
as  well,  we  are  convinced  that  the  legislative  words  include  the  regu- 
lation of  services  of  all  operators,  and  would  in  no  wise  be  satisfied, 
even  in  part,  by  a  restriction  to  those  whose  acts  affect  only  domestic 
commerce,  if,  indeed,  there  are  any  such." 

In  our  opinion  the  trial  court  correctly  held  that  the  Act  under 
which  this  suit  was  brought  is  void  upon  the  ground  above  stated, 
and  plaintiff's  suit  was  properly  dismissed. 

This  conclusion  renders  a  discussion  of  the  other  questions  presented 
by  the  record  unnecessary.  It  follows  that  the  judgment  of  the  court 
below  should  be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


J.  E.  BROU88ARD  ET  AL.  V.  D.  B.  IiAWflON. 
Decided  January  7,  1011. 

1. — Injunction  Bond — Insolvency  of  Principal — Practice. 

Where  a  married  woman,  alleging  that  her  husband  refused  to  join  with 
her,  sued  out  an  injunction  to  restrain  the  sale  under  execution  of  a  crop  of 
rice  planted  and  cultivated  by  her  husband  on  rented  land,  claiming  that  the 
said  crop  was  her  separate  property,  and  the  creditor,  defendant  m  the  in- 
junction suit,  filed  a  cross  bill  against  the  plaintiff  and  the  sureties  on  her 
injunction  bond  for  the  amount  of  his  judgment  against  the  husband,  it  was 
not  error  to  refuse  the  prayer  of  the  wife  that  her  husband  be  made  a  party 
defendant  to  the  creditor's  cross  bill;  nor  in  afterwards  permitting  the  cred- 
itor to  dismiss  his  cross  bill  as  to  the  wife,  the  plaintiff  in  injunction,  and 
to  prosecute  it  against  the  sureties  on  the  injunction  bond  alone,  it  appear- 
ing without  contradiction  that  the  said  plaintiff  had  died  and  her  estate  was 
totally  insolvent;  in  such  case  judgment  may  be  rendered  against  the  sureties 
although  no  judgment  is  rendered  against  their  principal. 

2.— Husband  and  Wife — Separate  Property  of  Wife — Burden  of  Proof. 

While  the  burden  of  proof  is  upon  a  wife  who  claims  certain  property 
in  the  possession  of  her  husband  as  her  separate  property,  to  prove  the  fact, 
the  burden  is  discharged  by  the  introduction  in  evidence  of  a  promissory  note 
from  her  husband  to  her  and  a  subsequent  bill  of  sale  of  the  property  from 
her  husband  to  her  in  satisfaction  of  the  debt  evidenced  by  the  note. 
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3. — Debtor  and  Creditor — Right  of  Husband  to  Pay  Wife. 

A  husband  may  prefer  a  creditor  wife  as  well  as  any  other  creditor,  and 
the  fact  that  such  preference  may  defeat  other  creditors  will  not  render  the 
transfer  or  conveyance  fraudulent. 

4. — Wife's  Separate  Property — Possession  of  Husband. 

The  fact  that  a  husband  remains  in  possession  and  control  of  property 
which  he  has  conveyed  to  his  wife  in  satisfaction  of  a  just  debt  to  her,  is  no 
evidence  that  the  conveyance  was  fraudulent. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

A.  D.  Lipscomb,  for  appellants. — Sureties  stand  strictly  on  the 
terms  of  their  undertaking,  and  where  their  bond  is  conditioned  for 
the  payment  of  the  possible  judgment  against  their  principal,  they 
can  not  be  held  liable  in  the  absence  of  such  judgment.  High  on 
Injunctions  (3rd  ed.),  sees.  1639,  1640,  1642,  1635;  10  Am."  &  Eng. 
Enc.  of  Pleading  and  Practice,  1119. 

Where  one,  not  a  party  to  a  judgment,  sues  to  enjoin  the  levy  of  an 
execution  thereof  on  property  claimed  by  such  injunction  plaintiff, 
there  can  be  no  recovery  on  the  injunction  bond  for  more  than  nom- 
inal damages  on  dissolution  of  the  injunction  where  it  appears  that  the 
claim  of  the  plaintiff  in  injunction  to  the  property  is  just.  Carlin  v. 
Hudson,  12  Texas,  202;  Ferguson  v.  Herring,  49  Texas,  130. 

A  writ  of  injunction  is  properly  granted  and  should  not  be  dis- 
solved where  property  of  the  wife  is  levied  on  under  a  judgment  solely 
against  her  husband  and  she  shows  herself  unable  to  give  the  bond 
required  in  the  statutory  action  by  claim  affidavit  and  bond,  and 
where  the  property  is  a  growing  crop  of  value  ten  times  the  amount 
of  the  judgment,  and  especially  where  the  enjoined  process  authorizes 
delivery  of  possession  to  the  purchaser  at  execution  sale.  16  Am.  & 
Eng.  Enc.  Law,  419. 

Where  one.  not  a  party  to  an  execution,  enjoins  its  levy  on  prop- 
erty claimed  by  the  plaintiA*  in  injunction,  the  remedy  of  the  plaintiff 
in  execution  for  wrongful  issuance  of  the  injunction  is  by  cross-bill  or 
independent  suit  on  the  bond,  alleging  what  damage  be  suffered  by 
reason  of  the  alleged  wrongful  issuance  of  injunction;  and  where  it 
appears  from  the  eidenoe  that  such  property  was  wholly  consumed  in 
satisfying  l?ens  superior  to  the  lien  of  the  execution,  there  can  be  no 
recovery  on  the  injunction  bond.  Carlin  v.  Hudson,  12  Texas,  202; 
Ferguson  v.  Herring,  49  Texas,  130. 

It  is  error  to  render  judgment  against  sureties  alone  on  an  injunc- 
tion bond  when  the  principal  is  dead,  and  the  sureties  are  insisting 
that  the  legal  representatives  of  the  plaintiff  be  brought  in  as  parties 
and  given  an  opportunity  to  sustain  the  allegations  in  the  bill.  15 
Am.  &  Eng.  Enc.  Pleading  and  Practice,  576. 

J.  Earl  Preston,  for  appellee. 

REESE,  Associate  Justice.— D.  B.  Lawson,  appellee,  having  a 
judgment  of  the  Countv  Court  of  Grimes  County  against  C.  M. 
Womack,  on  Julv  24,  1903,  had  an  execution  thereon  levied  by  the 
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sheriff  of  Jefferson  County  on  a  crop  of  rice  planted  and  growing 
upon  300  acres  of  land,  which  the  said  C.  M.  Womack  had  rented 
from  the  Beaumont  Irrigation  Company.  The  execution  was  returned 
for  want  of  time  to  make  the  sale  and  a  venditioni  exponas  issued 
under  which  the  sheriff  was  ordered  to  make  sale,  and  to  deliver  pos- 
session to  the  purchaser.  This  suit  was  then  instituted  against  Law- 
son  and  the  sheriff  by  Ottilie  Womack,  wife  of  C.  M.  Womack,  to 
enjoin  the  sale  of  the  property  under  the  execution.  It  was  alleged 
that  the  husband  of  plaintiff  refused  to  join  her  in  the  suit,  and  she 
asked  to  be  allowed  to  prosecute  the  same  alone.  The  rice  crop  was 
alleged  to  be  of  the  value  of  $5,000  and  to  be  separate  property  of 
plaintiff,  who  further  alleged  that  she  was  unable  to  give  a  claimant's 
bond  for  trial  of  the  right  of  property.  On  October  6,  1903,  a  tem- 
porary injunction  was  granted,  the  plaintiff  executing  an  injunction 
bond  in  the  sum  of  $1,000  with  J.  E.  Broussard  and  A.  F.  Goodhue 
as  sureties. 

The  sheriff  answered  by  general  denial  November  4,  1904.  On 
January  5,  1906,  Lawson  filed  an  amended  answer,  containing  a  gen- 
eral demurrer  and  special  exception  to  the  jurisdiction  of  the  court, 
on  the  ground  that  the  writ  of  injunction  should  have  been  returned 
to  the  Countv  Court  of  Grimes  Countv.  The  answer  also  contained 
general  denial  and  special  denial  of  plaintiff's  ownership  of  the  prop- 
erty, with  the  allegations  that  the  conveyance  of  the  same  to  her  by 
C.  M.  Womack,  if  any  such  was  ever  made,  was  in  fraud  of  his  cred- 
itors and  especially  of  defendant;  that  upon  the  issuance  and  service 
of  the  injunction  the  rice  crop  had  been  turned  over  to  said  C.  M. 
Womack  and  the  sureties  on  his  bond,  and  had  been  disposed  of  by 
them  for  their  mutual  benefit.  With  much  fullness  of  averment  it  is 
charged  that  plaintiff's  claim,  the  injunction  and  subsequent  proceed- 
ings were  the  result  of  a  fraudulent  conspiracy  between  plaintiff  and 
her  husband  to  defeat  the  just  and  lawful  attempt  of  defendant  to 
subject  the  same  to  his  said  debt.  There  is  a  prayer  for  the  dissolu- 
tion of  the  injunction  and  for  judgment  against  plaintiff  and  the 
said  sureties  for  the  amount  shown  to  be  due  upon  his  said  judgment, 
and  for  his  damages  and  costs  and  general  relief. 

On  November  15,  1907,  Lawson  filed  a  further  supplemental  an- 
swer alleging  that  since  the  filing  of  the  amended  answer,  Ottilie 
Womack  had  died  intestate  and  wholly  and  totally  insolvent,  leaving 
no  estate  whatever,  separate  or  community,  and  that  there  had  been 
no  administration  on  her  estate;  that  since  filing  the  suit  the  said 
C.  M.  Womack  had  been  adjudicated  a  bankrupt  and  had  been  regu- 
larly discharged  from  all  his  debts.  Upon  these  facts  he  prayed  the 
court  to  permit  him  to  dismiss  his  cro?s-bill  as  to  the  said  plaintiff 
and  to  prosecute  the  same  against  the  said  sureties  on  her  injunction 
bond  and  that  he  have  judgment  against  them  for  the  amount  of  his 
original  debt. 

To  the  amended  answer  and  cross-bill  of  Lawson  filed  January  5, 
1906,  Broussard  and  Goodhue,  on  March  8,  1906,  filed  their  answer 
containing  general  demurrer  and  general  denial,  and  further  answer- 
ing they  denied  specially  the  charge  of  collusion  and  fraud  on  their 
Vol  LVni  Civil— 27. 
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part,  alleging  that  they  became  sureties  on  Mrs.  Womack's  injunction 
bond  under  the  belief  in  good  faith  that  she  was  the  owner  of  the 
crop  of  rice  in  question  by  a  bona  fide  assignment  and  transfer  of 
the  same  by  her  said  husband;  that  the  said  Ottilie  Womack  is  now 
out  of  Jefferson  County  and  they  do  not  know  where  either  she  or 
her  said  husband  are  to  be  found,  and  that  both  of  them  are  wholly 
insolvent  and  unable  to  respond  in  damages  in  any  sum  whatever  in 
this  suit,  and  that  it  is  necessary  for  the  said  sureties  to  defend  the 
said  cross-bill  for  their  own  protection.  It  is  further  alleged  that  the 
said  rice  crop  was  grown  on  land  leased  from  the  Beaumont  Irrigation 
Company,  and  that  even  if  the  said  C.  M.  Womack  had  been  the 
owner  of  the  same,  yet  the  same  would  have  been  wholly  valueless  to 
any  one  who  should  have  purchased  the  same  at  execution  sale  against 
him  because  wholly  immature  and  requiring  constant  care,  and  a 
stranger  to  the  rental  contract  would  not  have  been  admitted  to  the 
possession  of  the  land.  It  is  further  alleged  that  the  beneficial  in- 
terest of  the  tenant,  whether  C.  M.  Womack  or  the  said  Ottilie 
Womack,  had  been  entirely  absorbed  in  payment  of  claims  of  the  land- 
lord for  land  rent,  water  rate  and  for  advances  to  be  used  in  making 
the  crop,  which  amounted  to  more  than  the  value  of  the  interest  of 
the  tenant. 

On  March  8,  1906,  the  plain  tiff,  Ottilie  Womack,  filed  a  supple- 
mental petition,  answering  the  original  cross-bill  of  defendant  Lawson, 
alleging  that  she  is  a  married  woman,  living  with  her  husband,  and 
pleading  in  abatement  of  said  cross-bill  the  failure  to  make  her  said 
husband  a  party  thereto. 

The  case  came  on  for  trial  December  5,  1908,  without  a  jury,  and 
resulted  in  a  judgment  for  defendant  Lawson  on  his  cross-bill  against 
Broussard  and  Goodhue  for  the  amount  of  his  original  judgment 
against  C.  M.  Womack,  with  interest  and  costs.  All  demurrers  and 
exceptions  were  overruled.  Preliminary  to  the  judgment  proper,  and 
a  part  thereof,  is  the  following  recital  and  order: 

"Thereupon  the  plaintiff's  attorney  suggested  the  death  of  the  plain- 
tiff, and  that  her  •  legal  representatives  had  not  been  made  parties. 
And  it  further  being  made  to  appear  to  the  court  that  the  death  of 
plaintiff  had  been  suggested  to  the  court  more  than  a  year  ago,  and 
the  cause  continued  to  make  parties,  the  defendant  Lawson  dismissed 
his  cross-bill  against  the  plaintiff,  alleging  the  insolvency  of  the  plain- 
tiff's estate,  and  asked  leave  to  proceed  on  his  cross-bill  against  A.  P. 
Goodhue  and  J.  E.  Broussard,  the  sureties  on  the  injunction  bond 
of  the  plaintiff,  Ottilie  Womack.  It  was  therefore  ordered  by  the 
courts  that  the  case  of  Ottilie  Womack  against  D.  B.  Lawson  and  Baa 
Landry  be  dismissed  and  that  the  cross-bill  of  the  defendant  Lawson 
against  the  plaintiff,  Ottilie  Womack,  be  dismissed,  and  the  case  pro- 
ceed to  trial  on  the  cross-bill  of  the  said  D.  B.  Lawson  against  the 
sureties  on  said  injunction  bond,  A.  P.  Goodhue  and  J.  E.  Broussard, 
to  all  of  which  the  said  A.  F.  Goodhue  and  J.  E.  Broussard  excepted/* 

There  are  no  conclusions  of  fact  in  the  record,  but  from  the  state- 
ment of  facts  we  make  the  following  findings :  The  recovery  of  judg- 
ment by  appellee  against  C.  M.  Womack  and  the  issuance  and  levy 
of  execution  and  issuance  of  order  of  sale  were  established  as  alleged. 
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The  crop  of  rice  levied  upon  was  growing  npon  land  rented  by  Wo- 
mack from  the  Beaumont  Irrigation  Company,  of  which  Broussard 
was  general  manager  and  Goodhue  president.  Upon  the  granting  of 
the  injunction  Ottilie  Womack  executed  a  bond  in  statutory  form 
payable  to  appellee  in  the  sum  of  $1,000.  By  the  terms  of  the  rental 
contract  the  landlord  was  to  have  one-half  of  the  crop  as  compensa- 
tion for  water  furnished  and  rent  of  land.  They  also  made  advances 
to  the  tenant  in  money  and  supplies  for  the  purpose  of  enabling  him 
to  plant,  cultivate  and  gather  the  crop.  The  evidence  shows  that, 
after  setting  aside  to  the  landlord  his  half  of  the  crop,  the  one-half 
left  for  the  tenant  was  not  sufficient  to  pay  his  indebtedness  to  the 
landlord,  but  it  is  not  shown  that  all  of  this  indebtedness  was  for  ad- 
vances such  as  were  covered  by  the  statutory  lien.  On  the  contrary, 
the  evidence  would  support  the  conclusion,  which  we  make  in  deference 
to  the  judgment,  that  there  was  a  sufficient  amount  of  the  tenant's 
half,  after  paying  to  the  landlord  all  such  indebtedness  as  is  shown 
to  have  been  made  to  enable  the  tenant  to  plant,  cultivate  and  harvest 
the  crop,  to  cover  the  amount  of  the  judgment  rendered. 

On  January  1,  1903,  C.  M.  Womack  executed  to  his  wife,  Mrs. 
Ottilie  Womack,  his  promissory  note  for  $6,500,  regiting  therein  that 
he  was  indebted  to  her  in  that  amount  for  certain  items  of  property, 
her  separate  estate,  inherited  from  her  mother,  giving  the  amount  of 
each  item  of  said  property  which  had  been  appropriated  and  used  by 
him. 

On  May  1,  1903,  the  said  Womack  executed  to  the  said  Ottilie  a 
hill  of  sale  for  certain  personal  property  including  said  crop  of  grow- 
ing rice,  and  Teciting  therein  that  it  was  in  satisfaction  of  the  note 
aforesaid.  The  rice  crop  referred  to  in  this  instrument  is  the  same 
now  in  controversy.  After  the  execution  of  this  bill  of  sale  C.  M. 
Womack  remained  in  possession  of  the  crop  of  rice,  attending  to  the 
cultivation  and  harvesting  of  the  same.  Prior  to  the  execution  of 
the  bill  of  sale  C.  M.  Womack  had  an  account  with  his  landlord  for 
supplies,  and  after  its  execution  this  account  was  kept  in  his  name, 
supplies  being  charged  to  him.  There  was  no  evidence  offered  to  im- 
peach the  note  or  bill  of  sale  or  to  show  fraud  in  the  same,  unless  the 
facts  of  Womack's  remaining  in  possession  and  the  keeping  of  the 
accounts  in  his  name  are  sufficient  for  that  purpose.  Nor  was  there 
evidence  outside  of  the  papers  themselves  to  show  the  indebtedness 
from  Womack  to  his  wife. 

Under  the  case  as  thus  presented,  we  do  not  think  the  court  eired 
in  permitting  appellee  to  dismiss  as  to  Ottilie  Womack  and  to  prose- 
cute his  cross-bill  against  the  sureties  on  the  injunction  bond.  Mrs. 
Womack  having  sued,  without  joinder  of  her  husband,  upon  the  ex- 
press allegation  that  he  refused  to  join,  it  was  proper  to  refuse  her 
prayer  that  he  be  made  a  party  defendant  to  appellee's  cross-bill. 

It  was  alleged  by  both  appellants  and  appellee  that  Mrs.  Womack 
was  entirely  insolvent.  Her  death  had  been  suggested  more  than  a 
year  before  the  trial  and  leave  granted  to  make. her  representatives 
parties,  but  no  steps  had  been  taken  to  have  this  done.  In  these  cir- 
cumstances there  could  have  been  no  useful  purpose  served  by  bring- 
ing in  her  heirs  or  other  representatives,    Nor  is  this  conclusion  af- 
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fected  by  the  terms  of  the  injunction  bond  binding  the  sureties  to 
pay  such  damages  as  should  be  adjudged  against  her.  The  first  and 
second  assignments  of  error  presenting  these  questions  are  overruled. 

The  third  and  fifth  assignments  present  error  for  which  the  judg- 
ment must  be  reversed.  The  burden  was  upon  Mrs.  Womack  to  es- 
tablish the  allegations  of  her  petition  with  regard  to  the  indebtedness 
of  her  husband  to  her,  the  execution  of  the  note,  and  of  the  bill  of 
sale.  This  burden  was  satisfied  by  the  introduction  of  these  instru- 
ments; and  they  sufficed,  unless  rebutted  by  evidence  competent  and 
sufficient  for  that  purpose,  to  establish  the  indebtedness  and  the  sale 
of  the  crop  of  rice  in  satisfaction  thereof.  The  fact  that  Womack  was 
indebted  to  appellee,  and  that  the  effect  and  the  purpose  of  the  trans- 
fer of  the  property  to  hil  wife  was  to  pay  his  debt  to  her  and  thereby 
defeat  the  appropriation  to  the  payment  of  other  debts,  does  not  ren- 
der such  transfer  fraudulent.  A  failing  creditor  has  an  undoubted 
right  to  prefer  one  or  more  of  his  creditors  to  the  exclusion  of  others, 
and  upon  the  face  of  the  papers  this  is  what  Womack  did.  Of  course 
it  would  be  necessarv  to  the  validitv  of  such  transfer  that  he  reallv 
owed  his  wife  the  debt  set  out  in  the  papers,  and  that  he  transferred 
to  her  no  more  property  than  was  reasonably  sufficient  in  value  to 
satisfy  the  debt.  Having  thus,  by  the  introduction  of  the  note  and 
bill  of  sale,  made  a  prima  facie  case  of  ownership  in  herself  of  the 
crop  of  rice  at  the  time  of  levy,  she  was  entitled  to  have  the  in- 
junction perpetuated  unless  the  creditor  rebutted  this  prima  facie  case 
by  showing  that  the  transfer  was  in  fraud  of  creditors.  This  he  could 
do  by  showing  that  Womack  was  not  indebted  to  his  wife,  or  that  the 
property  conveyed  was  greater  in  value  than  was  reasonably  necessary 
to  satisfy  the  debt.  No  evidence  was  introduced  to  establish  either 
fact.  Appellee  seems  to  rely  solely  upon  the  fact  that  Womack  was 
in  possession  of  the  crop,  managing  the  business,  after  the  execution 
of  the  bill  of  sale,  and  so  remained,  and  that  the  accounts  were  con- 
tinued in  his  name.  If  the  case  were  other  than  a  sale  bv  the  hus- 
band  to  the  wife  these  facts  would  be  considered  badges  of  fraud, 
which,  unless  explained  satisfactorily,  would  authorize  the  conclusion 
that  the  transfer  was  simulated  and  fraudulent.  But  not  so  in  this 
case.  By  statute  it  is  provided  that  during  the  marriage  the  husband 
shall  have  the  sole  management  of  all  the  wife's  separate  property. 
(Rev.  Stats.,  art.  2967;  Brown  v.  Brown,  61  Texas,  56;  Clay  v.  Power, 
24  Texas,  304).  His  possession  is  in  no  wise  inconsistent  with  her 
ownership,  but  on  the  contrary,  is  exactly  what  could  be  expected 
if  the  transfer  to  her  were  with  the  utmost  good  faith.  It  was  both 
his  right  and  duty  to  continue  to  manage  the  business  of  cultivating 
and  harvesting  the  crop.  Nor  was  it,  we  think,  an  indication  of  fraud 
that  the  accounts  between  tl>e  tenant  and  the  landlord  continued  to 
be  kept,  as  they  had  been  previous  to  the  transfer,  in  the  name  of 
C.  M.  Womack.  The  entire  indebtedness  was  secured  by  the  crop,  and 
C.  M.  Womack  continued  to  be  the  manager. 

Our  conclusion  is  that  from  the  undisputed  evidence  Mrs.  Womack 
must  be  held  to  have  been  the  owner  of  the  property  levied  upon. 
In  such  case  it  was  not  subject  to  the  execution,  and  the  appellee  was 
not  entitled  to  recover  on  his  cross-bill,  having  suffered  no  damage. 
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The  question  of  the  right  of  Mrs.  Womack  to  resort  to  the  writ  of 
injunction  upon  the  grounds  alleged,  is  not  presented  by  the  record. 
The  trial  court  overruled  all  demurrers  and  exceptions  and  no  ob- 
jection is  made  to  his  ruling. 

For  the  errors  indicated  the  judgment  will  be  reversed.  The  evi- 
dence appears  to  have  been  fully  developed.  The  judgment  should 
have  been  for  appellants,  which  judgment  is  here  rendered. 

ON  MOTION   FOR   REHEARING. 

The  motion  for  rehearing  filed  by  appellee  is  overruled.  Upon  fur- 
ther consideration  of  the  record,  however,  we  have  concluded  that  the 
cause  should  be  remanded  for  a  new  trial  in  accordance  with  the 
opinion  "herein  rendered.  We  are  inclined  to  think  that  we  were  in 
error  in  rendering  judgment  for  appellants  on  the  ground  that  the 
evidence  upon  the  contested  issues  had  been  fully  developed. 

The  judgment  of  the  trial  court  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Frank  Sievert  et  al.  v.  J.  W.  Underwood. 

Decided  January  7,   1910. 

1, — Covenant  of  Warranty — Breach. — Limitation. 

Pending  a  suit  of  trespass  to  try  title,  one  of  the  defendants  who  was  in 
possession  of  a  small  part  of  the  tract  involved,  entered  into  a  valid  contract 
with  the  attorneys  for  the  plaintiff  in  said  suit  that,  out  of  the  contingent 
interest  Which  said  attorneys  would  acquire  in  the  event  they  were  successful, 
they  would  protect  said  defendant  by  having  adjudged  to  him  the  number  of 
acres  he  occupied  and  claimed;  the  attorneys  were  successful;  more  than 
four  years  thereafter  the  said  defendant  filed  suit  against  his  original  vendor 
for  breach  of  his  covenant  of  warranty,  and  in  said  suit  the  warrantor  plead 
the  statute  of  limitation  of  four  years.  Held,  that  the  statute  began  to  run 
from  the  date  of  the  final  judgment  in  the  suit  of  trespass  to  try  title  and 
not  from  the  date  of  the  contract  with  the  attorneys. 

2. — Limitation — Pleading. 

A 'defendant  setting  up  the  statute  of  limitation  by  way  of  demurrer  must 
show  that  on  the  face  of  his  adversary's  pleading  the  action  is  barred. 

3. — Breach,  of  Warranty — Measure  of  Damages. 

In  the  absence  of  evidence  that  the  part  of  the  land  the  title  to  which 
has  failed,  is  not  of  equal  value  with  the  rest  of  the  land,  the  court  will 
presume  that  it  is  all  of  uniform  value,  and  use  the  purchase  price  per  acre 
as  the  measure  of  damage  for  breach  of  a  covenant  of  warranty. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Eugene  A.  Wilson  and  M.  8.  Duffie,  for  appellant. — The  plaintiff's 
petition  showing  that  plaintiff  purchased  the  land  covered  by  breach 
of  warranty  of  defendants  from  Martin  and  Votaw,  and  the  uncon- 
tradicted evidence  showing  said  purchase  to  have  been  filed  May  4, 
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1907,  six  years  after  the  purchase  by  plaintiff  from  Votaw  and  Martin, 
judgment  should  have  been  tendered  for  defendants  on  the  plea  of 
limitation.  Rawle  on  Covenant  of  Title  (5th  ed.),  sec.  146,  note  1, 
citing  Turner  v.  Goodrich,  26  Vt.,  707;  Flowers  v.  Foreman,  64  U.  S., 
-109  (L.  ed.) ;  Jones'  Heirs  v.  Pauls'  Heirs,  59  Texas,  44;  Wagner  v. 
Finnegan,  67  N.  W.,  795;  Clark  v.  Mumford,  62  Texas,  531;  Harri- 
son Machine  Works  v.  Reigor,  64  Texas,  90. 

The  court  erred  in  rendering  judgment  for  the  plaintiff,  in  this, 
that  the  evidence  failed  to  show  the  value  of  the  139  acres  of  land 
title  to  which  is  alleged  by  plaintiff  to  have  failed,  the  evidence  therein 
being  insufficient  to  support  the  judgment.  White  v.  Holley,  3  Texas 
Civ.  App.,  590;  Gass  v.  Sanger,  30  S.  W.,  503;  Weeks  v.  Barton, 
31  S.  W.,  1072. 

9 

A.  D.  Lipscomb,  for  appellee. 

REESE,  Associate  Justice. — J.  W.  Underwood  brings  this  suit 
in  the  District  Court  against  Frank  Sievert  and  B.  R.  Norvell,  ad- 
ministrator, and  also  the  heirs  of  William  Day,  to  recover  upon  cove- 
nants of  warranty  of  title  in  the  sale  and  conveyance  of  certain  land 
by  said  Sievert  and  Day  to  S.  M.  Scott,  and  by  said  Scott  to  said 
Underwood.  The  amount  sued  for  is  $834  with  interest  at  six  per- 
cent per  annum  from  March  9,  1899.  The  heirs  of  Day  were  dis- 
missed from  the  suit.  Sievert  and  Norvell,  administrator,  by  their 
amended  answer,  excepted  to  the  petition  on  the  ground  that  it  ap- 
peared from  the  allegations  thereof  that  plaintiff's  claim  was  barred 
by  the  statute  of  limitation.  Defendants  further  pleaded  the  general 
issue  and  the  statute  of  limitation  of  four  years  in  bar  of  the  action. 
The  exceptions  were  overruled,  and  upon  trial  without  a  jury  there 
was  judgment  for  plaintiff  for  $959,  from  which  this  appeal  is  prose- 
cuted. 

The  evidence  was  sufficient  to  establish  the  liability  of  defendants 
for  the  amount  of  the  judgment.  Upon  the  issue  of  the  statute  of 
limitation,  which  is  practically  the  only  ground  relied  upon  on  this 
appeal,  the  evidence,  which  was  undisputed,  established  that  on  March 
7,  1899,  H.  L.  Humphrey  employed  J.  N.  Votaw  and  J.  D.  Martin 
to  bring  suit  to  recover  a  tract  of  900  acres  of  land,  part  of  the  D. 
Choate  survey,  entering  into  a  written  contract  to  convey  to  them 
one-fourth  of  whatever  land  might  be  recovered  in  such  litigation. 
The  said  900  acres  of  land  included  139  acres  of  the  land  which  had 
been  sold  by  Sievert  and  Day  to  Scott  and  by  Scott  to  appellee,  the 
covenants  of  warranty  in  which  sale  was  the  basis  of  the  suit.  On 
March  7,  1899,  H.  L."  Humphrey,  by  his  said  attorneys,  instituted  suit 
against  J.  W.  Underwood,  Frank  Sievert  and  W.  M.  Day  and  other 
defendants,  for  said  900  acres  of  land.  On  May  1,  1901,  J.  N.  Votaw 
and  J.  D.  Martin  executed  a  certain  contract  in  writing  in  which  is 
set  out  their  said  contract  with  Humphrey  and  the  filing  of  the  suit, 
and  whereby,  in  consideration  of  the  payment  to  them  of  $1,350  by 
J.  W.  Underwood,  they  covenanted  and  agreed  with  him  that  if  said 
suit  was  successful  in  behalf  of  plaintiff  Humphrey  they  would  "see 
that  the  decree  taken  sets  aside  to  said  Underwood,  as  part  of  our 
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undivided  interest  therein,  an  amount  of  said  land  equal  in  acreage 
to  the  amount  of  said  900  acres  which  is  included  in  the  N.  %  of 
subdivision  No.  12  of  the  said  D.  Choate  league,  being  about  13.5 
acres  more  or  less,"  which  was  the  land  sold  to  Underwood,  included 
in  said  tract  sued  for.  This  suit  of  Humphrey  against  Underwood, 
Sievert  and  Day,  upon  trial  in  the  District  Court,  was  decided  in 
favor  of  defendants,  but  upon  appeal  to  this  court  this  judgment  was 
reversed  and  judgment  rendered  in  favor  of  plaintiff  Humphrey. 
However,  upon  receipt  of  the  mandate  by  the  District  Court  it  ap- 
pears that,  by  reason  of  the  agreement  between  Votaw  and  Martin  and 
Underwood,  a  decree  was  rendered  protecting  Underwood's  title  to 
his  139  acres.  The  judgment  of  the  Court  of  Civil  Appeals  was  ren- 
dered January  4,  1906,  and  the  judgment  of  the  District  Court,  above 
referred  to,  on  April  21,  1906.  The  original  petition  in  the  present 
suit  was  filed  May  4,  1907,  and  with  reference  to  the  matter  referred 
to,  contained  the  following  allegations: 

"That  on  or  about  the  7th  day  of  March,  1899,  said  H.  L.  Hum- 
phrey, through  his  said  attorneys,  filed  suit  against  this  said  plaintiff 
and  others  for  the  said  900  acres  of  land,  and  this  plaintiff  then  be- 
lieving or  fearing  the  title  of  the  said  H.  L.  Humphrey  to  be  para- 
mount, was  compelled  to  pay  and  did  pay  to  the  said  J.  N.  Votaw 
and  J.  D.  Martin  the  sum  of  $1,350  in  cash  as  a  consideration  for 
the  promise  and  agreement  of  the  said  J.  N.  Votaw  and  J.  D.  Martin 
to  protect  this  plaintiff  from  dispossession  of  said  139  acres  of  land, 
through  their  one-fourth  interest  in  the  adverse  title. 

"That  the  said  litigation  was  never  finally  determined  until  a  judg- 
ment was  rendered  by  the  Court  of  Civil  Appeals  of  the  First  Su- 
preme Judicial  District  of  Texas,  on  or  about  the  30th  day  of  March, 
1906,  adjudging  that  the  paramount  title  to  the  said  900  acres  of  land 
was  in  the  said  H.  L.  Humphrey,  under  which  judgment  this  plain- 
tiff would  have  been  dispossessed  but  for  the  arrangement  with  said 
Votaw  and  Martin  above  detailed." 

It  may  be  said  in  limine  that  .neither  of  the  three  assignments  of 
error  is  so  presented  as  to  require  consideration,  as  there  is  no  sem- 
blance of  a  statement  from  the  record  following  the  propositions 
under  each  as  is  required  by  Bule  31.  We  have,  however,  examined 
the  record  sufficiently  to  be  able  to  see  that  neither  of  the  assignments 
is  well  taken. 

The  first  assignment  attacks  the  judgment  on  the  ground  that  the 
evidence  shows  that  appellee's  suit  was  begun  more  than  four  years 
after  the  accrual  of  his  cause  of  action,  and  is  barred  by  the  statute 
of  limitation.  Appellants'  ground  for  this  contention  is  that  appellee's 
cause  of  action  arose  at  the  date  of  the  contract  with  Votaw  and 
Martin  hereinbefore  recited.  Appellants  seek  to  apply  to  the  facts 
of  this  case  the  rule  stated  in  Bawls  on  Covenants  of  Title  (4th  ed., 
p.  168),  "that  a  purchase  by  a  covenantee  of  an  outstanding  para- 
mount title,  when  that  title  is  actually  asserted,  will  constitute  such 
an  eviction  as  will  entitle  him  to  damages  upon  his  covenants  for  quiet 
enjoyment  or  of  warranty,  measured  by  the  amount  he  has  thus  paid." 
(Loomis  v.  Bedel,  11  N.  H.,  74;  Turner  v.  Goodrich,  3  Deane  (Vt.), 
709;  Flowers  v.  Foreman,  64  U.  S.  (Lawyers'  Ed.),  407.)     The  facts 
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of  this  case  do  not  fall  within  this  rule.  Appellee  was  sued  along  with 
his  warrantors,  and  pending  this  suit  did  not  buy  the  paramount  title, 
which  was  held  by  Humphrey,  but  the  effect  of  his  contract  with  Mar- 
tin and  Votaw  was  that,  in  the  event  that  suit  was  finallv  determined 
in  favor  of  the  plaintiff,  they,  who  held  only  a  contract  for  an  undi- 
vided one-fourth  interest  in  the  event  of  recovery,  would  protect  Un- 
derwood to  the  extent  that  he  should  receive  out  of  their  one-fourth 
in  the  900  acres  as  much  land  in  acreage  as  he  lost  in  the  suit.  It 
does  not  require  any  discussion  to  show  that  this  was  not  such  a  pur- 
chase of  the  paramount  title  to  the  139  acres  conveyed  to  Underwood 
by  Scott  as  would  authorize  a  suit  upon  the  warranty.  Appellee's  war- 
rantors, Day  and  Sievert,  as  well  as  appellee,  were  defendants  in  this  suit 
and  were  defending  this  title,  and  the  judgment  of  the  District  Court 
was  in  their  favor.  Clearly,  in  these  circumstances,  appellee  had  no 
cause  of  action  upon  his  warranty,  until  the  final  determination  of 
that  suit  against  him.  It  was  only  upon  such  determination  that  the 
contract  of  Votaw  and  Martin  became  operative  at  all. 

The  second  assignment  is  directed  to  the  action  of  the  court  in 
overruling  the  exception  to  the  petition  on  the  ground  that  it  appears 
therefrom  that  the  cause  of  action  was  barred  by  limitation.  We  have 
set  out  the  allegations  of  the  petition  on  this  point.  Even  if  these 
allegations  had  showed  a  purchase  of  the  paramount  title  sufficient  to 
give  appellee  a  cause  of  action  on  the  warranty  under  the  rule  above 
stated,  which  they  do  not,  it  is  not  stated  when  this  contract  was 
made  with  Votaw  and  Martin  and  therefore  it  does  not  appear  that 
the  suit  was  not  instituted  within  four  years  of  such  date.  The  plea 
is  in  the  nature  of  a  general  demurrer,  and  subject  to  the  rule  that 
as  against  it  every  reasonable  intendment  will  be  indulged  in  favor 
of  the  pleading  demurred  to.  "A  defendant  setting  up  the  statute  of 
limitation  by  way  of  demurrer,  must  show  that  on  the  face  of  his 
adversary's  pleadings  the  action  is  barred."  (Rucker  v.  Dailey,  66 
Texas,  287.) 

There  is  no  merit  in  the  third  assignment  of  error  and  proposition 
thereunder.  The  entire  tract  of  225  acres  was  sold  to  Underwood  at 
$6.00  per  acre.  There  was  no  claim  nor  evidence  that  the  139  acres 
lost  was  not  of  equal  value  with  the  rest,  and  the  court  did  not  err 
in  holding  that  this  price  per  acre  was  the  proper  measure  of  appel- 
lee's damages. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


M.  W.  Lowry  v.  Ella  McDaniel  et  al. 

Decided  January  7,  1910. 

1. — Title — Parol  Sale— Stale  Demand. 

A  parol  sale  of  land  followed  by  payment  of  the  purchase  money  and 
actual  possession  taken  and  valuable  improvements  made  with  the  knowledge 
and  consent  of  the  vendor  constitutes  such  title  as  will  support  an  action  of 
trespass  to  try  title;  against  such  title  the  defense  of  stale  demand  is  not 
available. 
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2. — Limitation — Junior  Title— Possession. 

As  against  a  prior  conveyance  the  statutes  of  limitation  will  not  run  in 
favor  of  a  subsequent  purchaser  when  such  subsequent  purchaser  has  no  actual 
possession  of  any  part  of  the  land  embraced  within  the  boundaries  of  the 
prior  conveyance. 

3. — Subsequent  Purchaser — Notice  by  Record. 

When  a  purchaser  from  an  heir  has  notice  through  the  recitals  in  a  deed 
by  the  ancestor  to  a  third  party  for  a  different  tract  of  land,  that  the  land 
he  is  about  to  buy  from  the  heir  had  also  been  previously  sold  by  the  an- 
cestor, such  purchaser  cannot  claim  to  be  an  innocent  purchaser  although  the 
latter  sale  by  the  ancestor  was  a  verbal  one  and  there  was  no  deed  on  record. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

J.  D.  Martin,  for  appellant. — The  court  eired  in  rendering  judg- 
ment in  favor  of  plaintiffs  for  the  land  in  controversy,  in  that  the 
testimony  showed  that  plaintiffs  were  guilty  of  laches,  and  in  that 
plaintiffs'  title  was  a  stale  demand.  Carlisle  v.  Hart,  27  Texas,  350; 
Montgomery  v.  Noyes,  73  Texas,  203;  Walet  v.  Haskins,  68  Texas, 
418;  Reed  v.  West,  47  Texas,  240;  Wichita  Land  Company  v.  Ward, 
1  Texas  Civ.  App.,  307. 

Where  a  defendant  has  had  peaceable  and  adverse  possession  for 
five  years  next  before  the  institution  of  suit,  cultivating,  using  and 
enjoying  the  same,  and  paying  all  taxes  due  thereon  for  the  full 
period,  and  claiming  under  a  deed  duly  registered,  he  has  the  legal 
title  and  should  recover.  Cantagrel  v.  Von  Lupin,  58  Texas,  570; 
Flanagan  v.  Boggess,  46  Texas,  330;  Tarlton  v.  Kirkpatrick,  1  Texas 
Civ.  App.,  107. 

Blain  &  Howth,  for  appellees. — -The  right  to  assert  an  equitable 
title  against  the  legal  title  is  not  dependent  upon  the  date  of  the  con- 
tract under  which  the  equitable  title  is  asserted,  but  upon  the  date 
of  the  repudiation  thereof  by  the  assertion  of  an  adverse  claim.  Runge 
v.  Schleicher,  21  S.  W.,  424;  Robertson  v.  DuBose,  76  Texas,  10; 
Reed  v.  West,  47  Texas,  240;  McKin  v.  Williams,  48  Texas,  92; 
Hodges  v.  Johnson,  15  Texas,  574. 

Where  a  portion  of  a  tract  of  land  has  been  sold  by  the  owner,  a 
subsequent  claimant  for  the  whole  tract  of  land  can  not  invoke  the 
statute  of  limitations  to  the  portion  so  conveyed  of  which  he  is  not 
and  never  has  been  in  actual  possession.  Parker  v.  Baines,  65  Texas, 
609 ;  Turner  v.  Moore,  81  Texas,  206 ;  Beaumont  Pasture  Co.  v.  Polk, 
55  S.  W.,  614. 

PLEASANTS,  Chief  Justice. — This  was  an  action  of  trespass  to 
try  title  brought  by  appellees,  Ella  McDaniel  and  Jonas  McDaniel, 
against  the  appellant  to  recover  the  title  and  possession  of  a  tract  of 
two  acres  of  land,  a  part  of  the  A.  Williams  survey  in  Jefferson 
County.  The  defendant  answered  by  a  general  demurrer,  plea  of  not 
guilty^  and  pleas  of  limitation  of  three,  five  and  ten  years.  The  trial 
in  the  court  below  without  a  jury  resulted  in  a  judgment  in  favor 
of  the  plaintiffs  for  the  tract  of  land  claimed  by  them. 
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The  facts  disclosed  by  the  record  are  as  follows:  Plaintiff  Ella  Mc- 
Daniel  is  the  widow  and  plaintiff  Jonas  McDaniel  is  the  son  and  sole 
heir  of  Doy  McDaniel,  deceased,  who  died  in  January,  1908.  The 
land  in  controversy  is  a  part  of  a  tract  of  100  acres  formerly  owned 
by  Spencer  Cole,  deceased.  In  1887  Doy  McDaniel,  who  was  then  the 
husband  of  the  plaintiff  Ella  McDaniel,  purchased  from  Spencer  Cole 
the  two  acres  of  land  in  controversy.  This  sale  was  verbal,  but  Mc- 
Daniel paid  for  the  land  and  was  placed  in  possession  thereof  by 
Cole  and  made  valuable  improvements  thereon  with  the  knowledge 
and  consent  of  Cole,  and  the  title  to  the  land  thereby  became  vested 
in  said  McDaniel.  After  his  purchase  McDaniel  resided  on  the  land 
with  his  wife  until  1892,  when  he  moved  to  an  adjoining  county 
where  he  resided  for  a  number  of  years.  He  returned  to  the  neigh- 
borhood of  this  land  several  years  before  the  suit  was  brought,  but 
he  did  not  reside  on  the  land  after  1892  except  for  a  brief  period, 
the  exact  date  of  which  is  not  shown.  The  two  acres  purchased  from 
Cole  by  McDaniel  was  segregated  and  described  at  the  time  of  the 
purchase,  and  in  a  subsequent  deed  executed  by  Spencer  Cole  to 
Reuben  Benn  the  land  conveyed  to  Benn  is  described  as  beginning  "at 
the  N.  E.  corner  of  a  survey  of  two  acres  sold  by  me  in  a  square  out 
of  the  northwest  corner  of  my  tract  to  Doy  McDaniel." 

On  January  18,  1902,  appellant  purchased  from  Jim  Cole,  the  sole 
heir  of  Spencer  Cole  who  died  prior  to  said  date,  a  tract  of  five  acres 
of  land  which  includes  the  two  acres  in  controversy.  This  deed  gives 
the  outside  boundaries  of  five  acres  thereby  conveyed,  but  does  not 
refer  to  the  two  acre  subdivision  thereof  claimed  by  appellees.  The 
deed  from  Spencer  Cole  to  Benn,  before  mentioned,  was  on  record 
at  the  time  appellant  bought  the  five  acres  from  Jim  Cole,  and  he 
testified  that  he  saw  and  read  this  deed  before  he  bought  the  land. 
His  testimony  as  to  this  is  as  follows: 

"I  examined  the  records  and  found  no  deed  to  that  tract  (the  two 
acres  in  controversy).  I  read  all  the  deeds  on  record  from  Spencer 
Cole.  I  read  the  deed  to  Reuben  Benn.  I  mean  the  deed  to  Reuben 
Benn  that  calls  for  the  two  acres  of  land." 

Upon  his  purchase  or  a  month  or  two  thereafter,  appellant  went 
into  possession  of  a  portion  of  the  five  acres  under  his  deed  from  Jim 
Cole,  which  was  duly  recorded,  and  has  remained  in  continuous  pos- 
session, paying  all  taxes  thereon,  up  to  the  time  of  the  trial.  The 
suit  was  filed  in  Februarv,  1908. 

The  actual  possession  and  occupancy  of  appellant  under  his  deed 
from  Jim  Cole  has  at  no  time  extended  to  any  part  of  the  two  acre 
tract  in  controversy,  but  has  been  restricted  to  other  portions  of  the 
five  acres  conveved  bv  said  deed. 

The  original  Spencer  Cole  tract  of  land,  of  which  the  land  in  con- 
troversy is  a  part,  is  in  shape  of  a  parallelogram  and  the  description 
of  the  two  acres  sold  to  Doy  McDaniel  as  "two  acres  in  a  square  out 
of  the  northwest  corner"  of  said  tract  accurately  identifies  and  de- 
scribes said  two  acres. 

Upon  these  facts,  which  are  undisputed,  no  other  judgment  than 
one  in  favor  of  the  plaintiffs  could  have  been  properly  rendered,  and 
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it  would  serve  no  useful  purpose  to  discuss  the  several  assignments 
of  error  in  detail. 

There  is  no  merit  in  the  contention  that  plaintiffs'  suit  was  a  stale 
demand  at  the  time  the  suit  was  filed.  The  title  acquired  by  Doy 
McDaniel  under  the  parol  sale  was  a  perfect  and  superior  title  to 
the  land  and  sufficient  to  sustain  a  claim  of  title  in  an  action  of  tres- 
pass to  try  title,  and  it  is  well  settled  that  against  such  a  title, 
whether  it  should  be  technically  regarded  as  an  equitable  or  a  legal 
title,  the  defense  of  stale  demand  is  not  available.  (New  York  & 
Tex.  Land  Co.  v  Hyland,  8  Texas  Civ.  App.,  601;  Lumber  Co.  v. 
Penekhard,  4  Texas  Civ.  App.,  671;  Lochridge  v.  Corbett,  31  Texas 
Civ.  App.,  682;  Betzer  v.  Goff,  35  Texas  Civ.  App.,  408;  Lyster  v. 
Leighton,  36  Texas  Civ.  App.,  62.) 

The  defense  of  limitation  was  not  made  out  because  the  possession 
of  the  defendant  did  not  extend  to  any  part  of  the  two  acre  tract  in 
controversy,  and  said  two  acres  having  been  segregated  from  the  bal- 
ance of  the  five  acres  claimed  by  defendant  under  his  deed  from  Jim 
Cole  long  prior  to  the  execution  of  said  deed,  possession  of  the  re- 
mainder of  the  five  acre  tract  by  the  defendant  could  not  be  extended 
by  construction  to  the  two  acres  in  controversy.  Turner  v.  Moore, 
81  Texas,  206;  Blaske  v.  Settegast  (58  Texas  Civ.  App.,  10.) 

The  contention  that  appellant  was  an  innocent  purchaser  for  value 
without  notice  of  appellees'  title  is  also  without  merit.  Having  been 
informed  by  the  recitals  in  the  deed  from  Spencer  Cole  to  Benn, 
which  he  admits  he  read  before  he  purchased  the  land  from  Jim 
Cole,  that  the  land  in  controversy  had  been  sold  to  McDaniel,  he  was 
put  upon  notice  of  appellees'  title,  or  at  all  events  he  had  notice  of 
such  facts  as  required  a  reasonably  prudent  person  to  make  inquiry 
as  to  whether  the  land  had  been  sold  to  McDaniel  as  recited  in  saicl 
deed,  and  it  can  not  be  doubted  from  the  evidence  that  anv  reasonable 
•inquiry  on  his  part  would  have  resulted  in  full  knowledge  by  him 
of  appellees'  claim. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed, 


Galveston  &  Western  Bailway  Company  v.  Galveston  Electric 

Company. 

Galveston  Electric  Company  v.  Galveston  &  Western  Railway 

Company. 

Decided  January  7,  1910. 

1. — Railroad  Commission — Street  Hallways — Jurisdiction — Acts  Construed. 

The  Railroad  Commission  of  the  State  has  no.  power  or  jurisdiction  under 
existing  laws  to  prescribe,  order  and  enforce  the  particular  character  of 
crossing  or  appliances  which  must  be  used  at  the  intersection  of  steam  and 
electric  railways  within  cities  and  towns.  Chapter  13,  title  94,  article  4580, 
Rev.  Stats.,  and  chapter  89,  Gen.  Laws  1901,  p.  244,  construed. 

2. — Pleading — Judgment  not  Responsive. 

In   an   action   by   an   electric   street   railway   to   enjoin   a    commercial   or 
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steam  railway  from  installing  a  particular  kind  of  crossing  at  the  intersec- 
tion of  the  tracks,  on  the  ground  that  it  was  unfit  and  unsafe,  and  wherein 
the  defendant  by  its  answer  denied  the  allegations  of  the  plaintiff  and  con- 
tended that  the  crossing  appliance  was  suitable  and  safe,  it  was  error  for 
the  court  to  render  judgment  requiring  the  defendant  to  install  a  certain 
kind  of  crossing  different  from  that  which  it  proposed  to  use.  Under  the 
pleading  the  judgment  should  either  have  approved  or  condemned  the  par- 
ticular appliance  in  question. 

3. — Appeal  by  Appellee— Practice — Costs. 

When  an  appellee  might  present  by  cross  assignments  all  the  questions 
which  are  presented  by  a  separate  appeal,  he  will  be  charged  with  the  costs 
of  a  separate  appeal. 

4. — Injunction — Appeal — Dissolution. 

Upon  the  petition  of  a  street  car  company  a  steam  railway  company  was  tem- 
porarily enjoined  or  restrained  from  installing  a  certain  crossing  appliance  at 
the  intersection  of  the  tracks  of  the  two  roads;  upon  hearing  in  chambers  a  tem- 
porary injunction  was  ordered  to  be  issued  enjoining  the  defendant  from  install- 
ing any  other  than  a  certain  specified  appliance,  and  the  plaintiff  was  tempor- 
arily enjoined  from  interfering  with  the  defendant  in  the  installation  of  said  ap- 
pliance. Upon  appeal  by  both  parties  and  a  reversal  of  the  judgment  and 
remanding  of  the  cause,  held,  that  the  case  then  stood  as  it  did  before  the 
restraining  order  was  issued  by  the  district  judge,  and  that  said  judge  might 
in  his  discretion  grant  such  temporary  relief  pending  final  trial  as  the  plead- 
ing and  facts  might  warrant. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Robt.  G.  Street. 

Walter  Oresham  and  T.  D.  Oresham,  for  appellant. — A  railroad 
company  in  building  its  railroad  across  the  track  of  another  railroad 
company,  whether  a  steam  railroad  or  a  street  railroad,  is  only  re- 
quired to  put  in  a  safe  and  suitable  crossing.  International  &  G.  N. 
Ry.  Co.  v.  Halloren,  53  Texas,  53;  International  &  G.  N.  Ry.  Co.  v. 
Welch,  86  Texas,  203,  and  authorities  therein  cited;  Texas  &  P.  Ry. 
Co.  v.  Barrett,  166  U.  S.,  617;  Arkansas  &  0.  R.  Co.  v.  St.  Louis 
&  S.  P.  Ry.  Co.,  103  Fed.,  764. 

A  railroad  company  is  not  required  in  constructing  its  track  across 
the  track  of  another  railroad  company  to  furnish  the  safest  and  best 
crossing  known,  nor  can  the  court  in  granting  a  preliminary  injunc- 
tion define  what  such  crossing  is,  and  then  authorize  or  require  it  to 
be  put  in.     16  Cyc,  483-5. 

Terry,  Cavin  &  Mills,  for  appellee. 

McMEANS,  Assocatb  Justice. — The  Galveston  Electric  Com- 
pany owns  and  operates  a  system  of  street  railways  and  street  railway 
tracks  in  the  city  of  Galveston,  and  upon  and  across  certain  streets 
in  said  city  and  across  Avenue  N"  at  its  intersection  with  Forty- 
First  Street.  The  Galveston  &  Western  Railway  Company  has  a 
right  and  franchise  to  operate  a  steam  or  commercial  railway  upon 
Avenue  N*  and  across  Forty-First  Street  at  its  intersection  with 
Avenue  N".  Prior  to  October  18,  1909,  the  railway  company  began 
preparation  for  putting  in  a  crossing  at  grade  over  the  electric  com- 
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pany's  track  at  Forty-First  Street,  and  had  caused  to  be  manufac- 
tured and  was  about  to  install  a  character  of  crossing  which  appears 
to  be  generally  regarded  as  a  standard  crossing  and  in  common  use, 
when  the  electric  company  filed  in  the  District  Court  of  Galveston 
County  its  petition  against  the  railway  company,  seeking  to  enjoin 
the  latter  from  crossing  its  track  at  said  intersection  upon  the  grounds, 
substantially,  first,  that  the  railway  company  had  not  applied  to  the 
railroad  commission  of  Texas  for  nor  obtained  any  order  or  decree 
defining  the  mode  of  such  crossing  nor  the  manner  in  which  it  should 
be  made  and  whether  the  same  should  be  at  grade  or  otherwise;  second, 
that  the  railway  company  would  not  and  did  not  intend  to.  provide 
for  any  system  of  protecting  the  crossing  by  the  installation  of  any 
interlocking  or  other  safety  appliance  to  be  designated  by  the  railroad 
commission  or  to  pay  cost  of  such  device  or  appliances;  and,  third, 
that  the  particular  crossing  which  the  railway  company  intended  to 
install  is  unfit,  unsafe  and  dangerous  to  be  used  for  the  purpose  of 
a  crossing,  because  the  material  of  which  it  is  constructed  is  too  light 
and  too  weak  to  withstand  the  traffic  that  will  necessarily  pass  over 
it,  and,  if  permitted  to  be  installed,  will  be  dangerous  to  life,  limb 
and  property,  and  will  endanger  the  safety  of  the  passengers  of  the 
electric  company  and  will  be  a  continual  and  continuing  danger  and 
menace  to  life  and  limb,  persons  and  property,  as  long  as  its  main- 
tenance is  permitted.  The  petition  concluded  with  a  prayer  that  the 
railway  company,  its  servants,  agents  and  employes  be  enjoined  from 
placing,  installing  and  maintaining  the  crossing  in  question  over  the 
electric  company's  tracks. 

Upon  presentation  of  the  petition  to  the  judge  of  the  District 
Court  in  chambers,  a  temporary  restraining  order  was  directed  to  be 
issued  upon  the  petitioners  giving  bond  in  the  amount  named  in  the 
fiat  of  the  judge — and  which  was  afterwards  given — restraining  and 
enjoining  the  railway  company,  its  officers,  agents  and  servants  from 
doing  any  of  the  acts  complained  of  in  the  petition  until  the  hear- 
ing of  the  application,  which  was  set  down  for  October  25,  1909. 

The  railway  company  filed  its  answer,  denying  all  the .  material 
allegations  of  the  plaintiff's  petition,  and  praying  that  the  injunction 
prayed  for  be   denied. 

The  case  was  heard  in  chambers  upon  affidavits  submitted  by  both 
parties  and  the  trial  judge  rendered  his  judgment  and  decree  thereon 
in  part  as  follows: 

"And  it  appearing  to  the  court  that  the  safest  and  best  crossing 
adapted  for  the  purpose  proposed  and  approved  by  common  use  is  a 
crossing  made  of  hard  and  tough  steel,  known  as  Menard  or  Man- 
ganese steel,  cast,  moulded  and  formed  as  a  whole,  giving  a  unit  piece, 
homogeneous,  and  as  nearly  as  practicable  molecularly  connected.  It 
is  therefore  ordered  and  adjudged  that  on  the  plaintiff  giving  bond 
in  the  sum  of  $1000,  conditioned  as  required  by  law  and  approved 
by  the  clerk  of  this  court,  a  temporary  injunction  issue  enjoining 
and  restraining  the  defendant  from  putting  in  at  the  proposed  cross- 
ing over  the  defendant's  line  of  electric  street  railway  in  the  city 
of  Galveston  at  Forty-First  Street  and  Avenue  N,  or  elsewhere,  any 
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other  crossing  than  above  described,  with  safe  and  suitable  founda- 
tion therefor. 

"And  it  is  further  ordered  and  adjudged  that  on  the  defendant's 
giving  bond  in  the  sum  of  $1000,  conditioned  as  required  by  law, 
approved  by  the  clerk  of  this  court,  that  a  temporary  injunction 
issue  enjoining  and  restraining  the  plaintiff,  its  agents  or  servants, 
from  in  any  manner  interfering  with  the  defendant,  its  agents  or 
servants,  or  the  special  commissioner  appointed  by  the  court,  in 
putting  in  such  crossing  as  above  described  over  its  street  railway 
at  the  intersection  of  Forty-First  Street  and  Avenue  N,  or  elsewhere 
in  said  city." 

To  this  judgment  both  parties  excepted  and  gave  notice  of  appeal 
to  this  court,  and  each  have  prosecuted  a  separate  appeal.  By  agree- 
ment the  appeals  have  been  consolidated. 

We  are  of  the  opinion  that  the  contention  of  the  electric  company 
that  an  order  of  the  Railroad  Commission  of  Texas  defining  the  mode 
and  character  of  crossing  to  be  used  where  the  tracks  of  a  steam 
railway  cross  those  of  an  electric  railway  is  a  condition  precedent  to 
the  right  of  the  railway  to  put  in  the  crossing,  is  without  merit. 
Chapter  13  of  title  94,  Revised  Statutes,  commonly  known  as  the 
Railroad  Commission  law,  provides  by  article  4580  thereof  as  follows: 

"The  provisions  of  this  chapter  shall  be  construed  to  apply  to  and 
affect  only  the  transportation  of  passengers,  freight  and  cars  between 
points  within  this  State;  and  this  chapter  shall  not  apply  to  street 
railways  nor  suburban  or  belt  lines  of  railways  in  or  near  cities  and 
towns." 

So  that,  unless  some  subsequent  enactments  of  the  Legislature  con- 
fer upon  the  Railroad  Commission  the  power  to  prescribe,  order  and 
enforce  particular  character  of  crossings  at  the  intersection  of  steam 
and  street  railways  within  cities  and  towns,  that  power  and  juris- 
diction in  the  Railroad  Commission  does  not  exist.  The  only  other 
Act  upon  the  subject,  so  far  as  we  are  aware  or  that  has  been  called 
to  our  attention,  is  chapter  89,  General  Laws  of  the  Regular  Session 
of  the  Twenty-Seventh  Legislature.  This  Act  confers  jurisdiction 
upon  the  Railroad  Commission  to  define  by  its  decree  the  mode  of 
crossings  of  railroads  that  will  occasion  the  least  injury  upon  the 
rights  of  the  company  owning  the  railroad  which  is  intended  to  be 
crossed  by  another,  and  to  require,  where  practicable,  a  crossing  other 
than  at  grade  to  be  made,  and  also  to  require  the  crossing  to  be 
protected  by  interlocking  or  other  safety  devices  and  appliances.  No 
reference  is  made  in  the  Act  to  street  railways,  nor  is  any  language 
used  to  indicate  the  legislative  intent  that  they  were  included  in  its 
provisions.  That  only  steam  or  commercial  railroads  are  meant  we 
think  is  clearly  shown  by  the  Act,  for  in  the  third  section  it  is  pro- 
vided that  where  such  safety  appliances  and  devices  have  been  con- 
structed and  maintained  in  good  order,  "it  shall  be  lawful  for  the 
engines  and  trains  of  such  railroad  or  railroads  to  pass  over  such 
crossing  without  stopping."  It  will  not  be  contended  that  the  use 
of  the  words  "engines  and  trains"  have  application  to  electric  street 
railroads,  the  cars  of  which  are  not  operated  with  engines  nor  drawn 
in  trains;  and  it  must  be  held  that  the  statute  was  enacted  with 
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reference  to  the  crossing  of  one  steam  or  commercial  railroad  over 
another,  and  not  to  the  crossing  by  such  a  railroad  of  the  track  of 
a  street  railroad;  otherwise,  in  view  of  the  provision  of  the  section 
of  the  Railway  Commission  law  above  quoted,  language  would  have 
been  employed  to  remove  all  doubt  as  to  the  legislative  intention  in 
that  regard. 

This  disposes  also  of  the  second  ground  urged  by  the  Electric  Com- 
pany for  the  issuance  of  the  injunction  to  the  effect  that  the  railway 
company  would  not  and  did  not  intend  to  protect  the  crossing  by 
interlocking  or  other  safety  appliances. 

The  third  and  last  ground  alleged  for  the  issuance  of  the  injunc- 
tion, viz.,  that  the  crossing  about  to  be  installed  was  unfit  for  that 
purpose  and  unsafe  and  dangerous,  was  supported  by  the  affidavits  of 
three  of  the  Electric  Company's  employes,  but  there  was  no  finding 
upon  this  issue  by  the  court  in  the  judgment,  unless  it  can  be  said 
that  the  order  of  the  judge  directing  the  installation  of  a  different 
crossing  from  that  which  the  railway  company  intended  to  construct 
and  for  which  there  was  no  prayer  in  the  pleadings  of  either  party, 
was  in  effect  a  finding  of  the  truth  of  the  plea.  It  appears  to  us 
that  the  preponderance  of  the  testimony  was  sufficient  to  support,  if 
not  to  require,  a  finding  that  the  crossing  sought  to  be  put  in  by  the 
railway  company,  if  properly  laid,  was  reasonably  safe  and  suitable; 
but  the  want  of  a  finding  upon  that  issue  by  the  court  relieves  us 
from  the  necessity  of  determining  whether  a  finding  in  favor  of  plain- 
tiff, had  it  been  made,  would  have  been  so  opposed  to  the  great 
weight  and  preponderance  of  the  testimony  as  to  require  this  court  to 
set  aside  a  judgment  based  thereon.  In  any  event,  all  that  the  plain- 
tiff could  require  would  be  the  installation  of  a  reasonable  safe  cross- 
ing and  one  that  was  in  common  use. 

Whether  or  not  this  court  can  regard  the  judgment  of  the  trial 
court  prescribing  the  character  of  crossing  to  be  installed,  as  a  find- 
ing that  the  particular  crossing  which  the  railway  company  was  about 
to  install  was  unfit  for  the  purpose,  it  is  clear  that  the  judgment  as 
rendered  was  not  responsive  to  any  of  the  pleadings  in  the  case,  and 
therefore  was  one  which  the  court  had  no  power  to  render.  Under 
the  allegations  of  the  petition  and  the  proof  offered  in  support 
thereof,  it  might  have  found  that  the  crossing  was  unfit  and  en- 
joined its  use,  and  under  the  allegations  of  the  answer  of  defendant 
and  the  proof  offered  in  support  of  same,  it  might  have  been  found 
that  the  crossing  was  a  safe  and  suitable  one,  and  denied  the  plain- 
tiff's prayer;  but  in  no  event  could  the  court,  in  the  present  state  of 
the  pleadings,  lawfully  prescribe  a  particular  character  of  crossing  and 
require  it  and  no  other  to  be  installed.  It  may  be,  and  it  is  doubtless 
true,  that  if  the  parties  themselves  leave  it  to  the  court  to  determine 
the  particular  kind  of  crossing  to  be  used  at  a  particular  place,  they 
would  be  bound  by  the  decree,  but  in  the  absence  of  such  an  agree- 
ment the  utmost  the  court  could  do,  and  then  only  when  justified  by 
the  pleadings  and  proof,  would  be  to  order  the  installation  of  a  rea- 
sonably safe  crossing,  reasonably  adapted  to  the  purpose;  and  in  no 
event  would  he  be  authorized  to  designate  a  particular  one  of  the 
many  kinds  now  in  general  use,  unless  he  could  say  from  the  evidence 
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that  the  particular  one  so  designated  was  the  only  reasonably  safe 
crossing  reasonably  adapted  to  the  purpose  of  its  contemplated  use. 
The  judgment  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  herewith.  It  may  be 
well  to  say  that  by  this  it  is  not  intended  to  vacate  the  temporary 
restraining  order  granted  by  the  district  judge,  but  that  the  same  is 
recognized  as  being  in  full  force  and  effect.  It  appears  that  all  the 
questions  that  might  have  been  raised  by  the  Eectric  Company  on  its 
appeal  could  have  been  presented  and  determined  in  the  appeal  pre- 
sented by  the  railway  company,  and  that  therefore  there  was  no  neces- 
sity for  the  Electric  Company's  appeal,  and  for  that  reason  all  costs 
of  that  appeal  is  taxed  against  it.  The  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

ON    MOTION    FOR    REHEARING. 

That  portion  of  our  opinion  which  states  that  the  temporary  re- 
straining order  granted  by  the  district  judge  is  not  vacated,  but  that 
the  same  is  recognized  as  being  in  full  force  and  effect,  is  withdrawn. 
The  case  now  stands  as  it  did  before  any  action  was  taken  by  the 
district  judge  upon  the  application  for  an  injunction;  and  the  judge 
may,  in  his  discretion,  grant  such  temporary  relief  pending  final  trial 
as  the  pleadings  and  facts  may  warrant.  The  motion  for  rehearing 
is  refused. 

Reversed  and  remanded. 


w  

John  S.  Bilbt  v.  N.  N.  Rodoers. 

Decided  January  8,  1910. 

1. — Citation — Nonresident — Statute. 

The  provisions  of  article  1230,  Rev.  Stats.,  concerning  the  requisites  of 
a  citation  to  non-residents  or  absentees  from  the  State  are  imperative,  and 
such  a  citation  which  fails  to  name  all  the  parties  to  the  suit  will  not  support 
a  judgment  by  default,  although  the  judgment  recites  due  service. 

2. — Same — Judgment  by  Default — Presumption. 

In  a  case  where  a  judgment  by  default  was  rendered  against  a  non- 
resident defendant,  record  considered  and  held  to  rebut  rather  than  raise  a 
presumption  that  any  other  citation  than  the  one  in  the  record  had  been 
issued  or  served  on  the  defendant,  and  hence  insufficient  to  warrant  a  presump- 
tion that  the  defendant  had  been  duly  served. 

Error  from  the  District  Court  of  Scurry  County.  Tried  below 
before  Hon.  C.  C.  Higgins. 

Stephens  &  Miller,  for  plaintiff  in  error. — The  court  erred  in  ren- 
dering judgment  against  John  S.  Bilby  because  the  notice  served  on 
him  fails  to  give  the  names  of  all  the  parties  to  the  suit,  in  that  it 
fails  to  give  the  name  of  the  Southern  Cooperative  Land  &  Live  Stock 
Company  or  even  of  John  S.  Bilby.  Rev.  Stats.,  art.  1230;  Burleson 
v.  Henderson,  1  Texas,  49;  Heath  v.  Fraley,  50  Texas,  809;  Owsley 
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v.  Paris  Exchange  Bank,  1  XJ.  C.  (Posey),  93;  Durham  v.  Betterton, 
79  Texas,  223. 

Woodruff  &  Woodruff,  for  defendant  in  error. — The  court  in  its 
judgment  finds  that  Bilby  had  been  duly  cited  and  served  with  notice 
and  citation  in  this  cause  for  more  than  ten  days  prior  to  the  first 
day  of  the  term  of  court,  and  the  statement  of  facts  showing  that  there 
was  offered  in  evidence  a  notice  and  citation  to  serve  nonresidents  in 
due  and  legal  form,  in  this  case  directed  to  Bilby,  etc.,  every  pre- 
sumption is  indulged  in  support  of  the  judgment  of  the  trial  court, 
hence  there  is  no  error  with  respect  to  the  matter  complained  of  were 
it  conceded  that  the  notice  did  not  mention  the  name  of  Bilby  as  a 
defendant.  Galloway  v.  State  Natl.  Bank  of  Fort  Worth,  56  S.  W., 
236;  Robertson  v.  Mcllhenny,  59  Texas,  615;  Martel  v.  Somers,  26 
Texas,  551;  Price  v.  Wiley,  19  Texas,  142;  Collins  v.  Hines,  100 
Texas,  304. 

CONNER,  Chief  Justice. — Plaintiff  in  error  complains  of  a  judg- 
ment against  him  by  default  in  a  suit  instituted  in  the  District  Court 
of  Scurry  County  by  defendant  in  error,  N.  N.  Rodgers,  against 
plaintiff  in  error  Bilby,  the  Southern  Cooperative  Company  and  John 
A.  Wisherd.  Recovery  was  sought  against  Wisherd  on  certain  prom- 
issory notes  amounting  to  nine  thousand  two  hundred  and  eighty 
dollars,  besides  interest  and  attorneys'  fees,  and  for  a  foreclosure  of 
the  vendor's  lien  on  lands  described  in  the  petition,  against  Bilby  and 
the  Southern  Cooperative  Company. 

Error  is  assigned  to  the  judgment  on  the  ground,  among  other 
things,  that  the  citation  served  upon  plaintiff  in  error  is  insufficient 
to  support  it.  Plaintiff  in  error  was  alleged  to  be  a  resident  of  the 
State  of  Missouri,  and  the  citation  served  upon  him  is  in  compliance 
with  Revised  Statutes,  article  1230,  relating  to  absentees  from  the 
State  or  nonresidents  thereof  when  sued,  save  that  it  did  not  give 
the  names  of  all  the  parties  to  the  suit.  It  failed  to  set  out  either 
the  name  of  plaintiff  in  error  or  of  the  Southern  Cooperative  Com- 
pany. The  article  of  the  statute  cited,  in  addition  to  other  things 
not  necessary  to  here  notice,  declares  in  reference  to  the  citation  that: 
"Its  style  shall  be  'The  State  of  Texas/  and  it  shall  give  the  date 
of  the  filing  of  the  petition,  the  file  number  of  the  suit,  the  names 
of  all  the  parties,  and  the  nature  of  plaintiff's  demand,  and  it  shall 
state  that  a  copy  of  the  plaintiff's  petition  accompanies  the  notice." 
It  is  well  settled  that  these  provisions  are  imperative  and  that  a  cita- 
tion lacking  in  the  essential  element  of  naming  all  the  parties  to  the 
suit  will  not  support  a  judgment  by  default.  (Burleson  v.  Henderson, 
4  Texas,  49;  Heath  v.  Praley,  50  Texas,  209;  Owsley  v.  Bank,  1 
Unreported  Cases,  93.)  This  is  true  even  though  the  judgment,  as 
here,  recites  due  service.  See  Burditt  v.  Howth,  45  Texas,  466,  and 
authorities  cited  in  support  of  the  proposition  by  Mr.  Justice  Dunklin 
in  the  case  of  Mavhew  &  Companv  v.  Harrell  et  al.,  57  Texas  Civ. 
App.,  509  (122  S.  W.,  957). 

A  statement  of  facts  was  made  out  and  filed  as  required  by  Revised 
Vol.  LVTII  Civil— 28. 
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Statutes,  article  1504d,  in  cases  of  judgment  by  default  against  non- 
residents, and  the  following  extract  therefrom  is  urged  by  defendant 
in  error  as  an  answer  to  the  assignment  under  consideration,  viz. : 
"Plaintiff  next  offered  in  evidence  a  notice  and  citation  to  serve  non- 
residents, in  due  and  legal  form,  in  this  case,  directed  to  John  S. 
Bilby,  issued  by  the  district  clerk  of  Scurry  County,  Texas,  on  the 
20th  day  of  August,  1908,  and  showing  the  sheriff's  return  as  follows: 

"The  State  of  Oklahoma, 
County  of  Tulsa. 

"Personally  appeared  before  me,  the  undersigned  authority,  Geo. 
W.  Webster,  who  being  by  me  duly  sworn,  deposes  and  says  that  on 
the  31st  day  of  August,  A.  D.  1908,  at  1  o'clock  p.  m.,  in  the  town 
of  Broken  Arrow,  county  of  Tulsa,  State  of  Oklahoma,  he  delivered 
to  John  S.  Bilby,  the  defendant,  in  person,  a  true  copy  of  thi3  notice 
with  a  certified  copy  of  plaintiffs  petition  accompanying  same;  and, 
further,  that  he  is  an  adult  male  and  is  in  no  manner  interested  in 
this  suit.  G.  W.  Webster.  Sworn  to  and  subscribed  before  me  this 
31  day  of  Aug.,  A.  D.  1908.  A.  M.  Laws,  Notary  Public,  Tulsa 
County,  Okla.     (Seal.)     My  Com.  ex.  3/13   1910." 

It  is  insisted  that  from  this,  in  view  of  the  recital  of  the  judg- 
ment, we  should  presume  that  a  sufficient  citation,  other  than  the 
one  copied  in  the  transcript  of  the  proceedings,  was  also  served  upon 
plaintiff  in  error.  But  we  think  not  so.  In  cases  where,  as  here, 
neither  the  proceedings  nor  the  judgment  show  an  appearance  of  the 
defendant  against  whom  the  judgment  is  rendered,  the  citation  must 
be  copied  in  the  transcript  of  the  proceedings.  Revised  Statutes, 
articles  1411,  1412  et  seq.;  McMiekle  v.  Bank,  4  Texas  Civ.  App., 
210  (23  S.  W.,  428);  Glasscock  v.  Barnard,  125  S.  W.,  615.  This 
requirement  is  evidently  for  the  purpose  of  enabling  the  Appellate 
Court  to  ascertain  from  an  inspection  of  the  record  whether  the  court 
rendering  the  judgment  below  had  jurisdiction  of  the  parties  as  well 
as  of  the  subject  matter.  What  should  be  held  in  a  case  where  the 
statement  of  facts,  not  by  the  common  law  a  part  of  the  record 
proper,  showed  a  sufficient  citation,  we  need  not  decide.  It  is  suffi- 
cient to  say  that  such  is  not  here  the  condition  of  the  record.  The 
judgment  does  not  identify  the  citation  upon  which  it  rests,  nor  does 
the  statement  of  facts  set  out  the  citation  to  which  it  refers,  merely 
giving  the  legal  conclusions  that  it  was  "in  due  and  legal  form" 
together  with  the  date  of  its  issuance  and  a  copy  of  the  sheriffs 
Teturn,  both  of  which  are  identical  with  the  citation  and  return  in 
the  transcript  certified  by  the  clerk  to  be  true  copies  of  the  original 
citation  and  return.  The  statement  of  facts  thus  verifies  rather  than 
disproves  the  inference  that  the  citation  upon  which  the  judgment 
against  plaintiff  in  error  rests,  is  the  one  fully  set  out  in  the  tran- 
script and  which,  as  we  have  seen,  is  fatally  defective. 

In  view  of  what  we  have  said  we  need  not  discuss  the  effect  of 
the  service  upon  plaintiff  in  error  of  a  copy  of  the  original  petition 
instead  of  the  amended  petition,  in  substantially  the  same  terms,  upon 
which  the  judgment  was  taken.  The  defendant  Wisherd  answered  in 
the  suit;  the  citation  to  the  defendant,  the  Southern  Cooperative  Com- 
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pany,  is  in  compliance  of  the  law  and  neither  of  these  defendants 
has  appealed. 

It  is  accordingly  ordered  that  the  judgment  below  as  to  plaintiff 
in  error  Bilby  be  reversed  and  the  cause  as  to  him  be  remanded,  but 
the  judgment  as  to  the  other  defendants  in  the  action  is  not  disturbed. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Glen  Bose  Collegiate  Institute  v.  Glen  Rose  Independent 

School  District  No.  1  et  al. 

Decided  January  8,  1010. 

1 . — Practice— Appeal — Demurrers. 

When  the  record  on  appeal  fails  to  show  that  demurrers  were  called  to 
the  attention  of  or  acted  upon  by  the  trial  court,  assignments  of  error  based 
upon  an  alleged  overruling  of  the  same,  cannot  be  considered. 

2. — Deeds — Construction — Forfeitures. 

A  deed  is  to  be  construed  most  strongly  against  the  grantor,  and  for- 
feitures of  an  estate  are  not  favored.  If  the  instrument  will  bear  any  rea- 
sonable construction  that  will  defeat  a  forfeiture,  that  construction  will  be 
adopted.  In  case  of  doubtful  language  or  intention,  the  promise  or  obligation 
of  the  grantee  will  be  construed  to  be  a  covenant  limiting  the  grantor  to  an 
action  thereon,  and  not  a  condition  subsequent  with  the  right  to  defeat  the 
conveyance. 

3. — Same — Conditions  of  Defeasance. 

In  a  suit  to  cancel  a  deed  and  forfeit  a  donation  of  land  for  educational 
purposes,  the  terras  of  the  deed  and  the  evidence  considered,  and  held  that  the 
grantees  had  complied  with  the  only  conditions  imposed  upon  them,  and  that 
the  heirs  of  the  grantor  were  not  entitled  to  a  forfeiture  of  the  grant. 

4. — Same — Covenant  of  Warranty. 

A  deed  donating  land  for  educational  purposes  contained  a  provision  to 
the  effect  that  in  the  event  the  grantee  should  incorporate  and  perpetually 
maintain  a  college  on  said  ground,  then  and  in  that  event  the  grantor  bound 
himself,  his  heirs,  etc.,  to  warrant  and  forever  defend  the  title.  Held,  that 
said  provision  was  not  a  condition  which  would  warrant  a  forfeiture  of  the 
grant  upon  abandonment  of  the  land  for  college  purposes,  but  a  mere  cove- 
nant which  secured  the  grantor's  warranty  of  the  title  by  compliance  with 
certain  conditions. 

Appeal  from  the  District  Court  of  Somervell  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

t.  L.  Stanfield  and  J.  B.  Haynes,  for  appellant. 

Lee  Riddle,  Lev.  Hays  and  Jno.  J.  Hiner,  for  appellees. — The  court 
did  not  err  in  rendering  judgment  for  appellees,  for  the  reason  that 
all  the  facts  and  circumstances  surrounding  this  transaction,  as  well 
as  the  recitals  in  the  deed  under  consideration,  show  that  it  was  clearly 
the  intention  of  all  parties  concerned  that  the  property  in  question 
should  revert  back  to  appellees  in  case  the  appellant  should  fail  to 
perpetually  maintain  a  school  in  the  college  building  on  the  land  in 
question.    Trustees,  etc.,  v.  Alexander,  46  S.  W.,  503;  Norris  v.  Coff- 
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man,  16  Texas  Ct.  Rep.,  460;  Maddox  v.  Adair,  4  Texas  Ct.  Rep., 
218;  Houston  &  T.  C.  Ry.  Co.  v.  Ennis-Calvert  Compress  Co.,  23 
Texas  Civ.  App.,  443;  Boone  on  Real  Estate,  sec.  203. 

CONNER,  Chief  Justice. — The  following  statement  by  appellant, 
which  appellee  concedes  to  be  substantially  correct,  will  sufficiently 
indicate  the  nature  and  result  of  this  suit:  "The  Glen  Rose  Inde- 
pendent Free  School  District  sued  the  Glen  Rose  Collegiate  Institute, 
T.  0.  Martin,  W.  F.  Martin  and  Lizzie  Martin,  alleging  that  on  the 
16th  day  of  July,  1889,  H.  F.  Martin,  who  was  the  ancestor  of  the 
defendants  Martin,  made,  executed  and  delivered  to  the  trustees  of 
the  Glen  Rose  Collegiate  Institute,  naming  them,  a  deed  to  the  land 
therein  described,  in  consideration  of  one  dollar  and  for  the  purposes 
therein  after  mentioned  and  subject  to  the  conditions  therein  men- 
tioned, and  containing  the  following  clauses,  after  the  description: 
'Said  college  to  be  under  the  control  and  management  of  the  Trinity 
Presbytery,  and  be  ready  for  use  by  October  1,  1889.  And  it  is  hereby 
especially  agreed  that  said  Trinity  Presbytery  shall  incorporate  and 
perpetually  operate  a  college  or  institution  of  learning  at  said  Glen 
Rose  Collegiate  Institute  by  their  duly  appointed  trustees  and  their 
successors  in  office;  and  it  is  hereby  especially  agreed  by  the  trustees 
herein  mentioned  and  the  grantor  herein,  that  in  event  the  said 
Trinity  Presbytery  shall  fail  to  incorporate  said  Glen  Rose  Collegiate 
Institute  under  and  by  virtue  of  the  laws  of  the  State  of  Texas,  and 
to  furnish  a  principal  in  said  college  free  of  charge  to  the  local  patrons 
of  said  college  for  a  period  of  five  consecutive  years  from  and  after 
the  acceptance  and  turning  over  the  house  by  said  Trinity  Presbytery, 
then  the  said  Trinity  Presbytery  shall  forfeit  all  right  to  said  college 
building  and  grounds  hereby  conveyed,  and  the  same  shall  revert 
back  to  the  grantor  herein,  and  the  said  building  shall  constitute  a 
public  free  school  building  for  community  No.  1  of  Somervell  County, 
Texas;  and  H.  F.  Martin  hereby  agrees  to  deed  two  acres  in  a  square, 
including  the  buildings  and  all  apparatus  and  fixtures  thereto  belong- 
ing, to  the  county  judge  or  to  the  State  of  Texas,  for  public  free 
school  purposes.  But  in  the  event  said  Trinity  Presbytery  shall  in- 
corporate and  perpetually  maintain  said  Glen  Rose  Collegiate  Institute 
on  said  grounds,  in  that  event  I,  the  said  H.  F.  Martin,  do  hereby 
bind  myself,  my  heirs  and  assigns  to  warrant  and  forever  defend  all 
and  singular  the  property  heretofore  described  in  this  deed  to  the 
trustees  herein  named  and  their  successors  in  office,  against  the  lawful 
claims  of  any  and  all  persons  whomsoever  claiming  the  same  or  any 
part  thereof/ 

"That  said  conveyance  was  made  to  said  trustees  and  their  suc- 
cessors in  office  upon  the  condition  that  the  said  college  was  to  be 
under  the  control  and  management  of  Trinity  Presbytery,  and  to  be 
ready  for  use  by  October  1,  1889,  and  upon  the  further  condition 
that  the  said  Trinity  Presbytery  should  incorporate  and  perpetually 
maintain  and  carry  on  an  institution  of  learning  at  and  in  said  Glen 
Rose  Collegiate  Institute  by  their  appointed  trustees  and  their  suc- 
cessors in  office;  and  upon  the  further  condition  and  agreement  be- 
tween the  trustees  named  in  said  instrument  and  grantor  therein  that 
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in  the  event  the  said  Trinity  Presbytery  should  fail  to  incorporate  said 
Collegiate  Institute  under  and  by  virtue  of  the  laws  of  the  State  of 
Texas,  and  furnish  a  principal  in  said  college  free  of  charge  to  the 
local  patrons  of  same  for  a  period  of  five  consecutive  years  from  and 
after  the  turning  over  and  acceptance  of  said  house  and  grounds  by 
Trinity  Presbytery;  and  further  conditioned  that  said  Presbytery 
should  perpetually  maintain  an  institution  of  learning  in  said  insti- 
tute, then  in  either  event  said  Presbytery  and  institute  should  forfeit 
all  right  and  title  to  said  college  building  and  grounds,  and  that  the 
same  should  revert  to  the  grantor,  and  should  become  a  public  school 
building  and  grounds  for  school  community  No.  1;  and  that  the  said 
H.  F.  Martin  agreed  in  the  event  of  forfeiture  to  deed  two  acres, 
including  the  buildings,  to  county  judge  or  to  the  State  for  public  free 
school  purposes;  and  that  the  Glen  Rose  Independent  School  District 
is  the  successor  of  school  community  No.  1  and  includes  the  same 
inhabitants.  And  alleged  a  breach  of  all  the  conditions  contained  in 
the  deed.  That  said  H.  F.  Martin  died  on  the  first  day  of  August, 
1902,  and  left  surviving  him  the  parties  named  above  as  codefendants, 
and  that  there  had  been  no  administration  on  his  estate  nor  no 
necessity  for  any." 

Among  other  things,  that  we  think  it  unnecessary  to  notice,  appel- 
lant answered  by  a  general  denial.  The  heirs  of  II.  F.  Martin  also 
answered  for  themselves,  affirming  substantially  the  allegations  of  the 
plaintiff  in  the  suit,  and  admitted  the  right  of  the  plaintiff  to  recover 
the  two  acres,  but  pleaded  against  appellant  for  the  remainder. 

The  case  was  tried  on  an  agreed  statement  of  facts,  and  judgment 
rendered  against  appellant  for  all  the  land  described  in  the  deed,  and 
in  favor  of  the  Glen  Rose  Independent  School  District  against  the 
Martin  heirs  for  two  acres,  including  the  building,  and  for  the  Mar- 
tins the  remainder. 

The  first  and  second  assignments  go  to  the  alleged  action  of  the 
court  in  overruling  certain  demurrers,  but  the  record  fails  to  show 
that  the  demurrers  were  called  to  the  attention  of  the  court  or  that  the 
court  made  any  ruling  thereon.  These  assignments  must  therefore 
be  disregarded. 

Appellant's  third  and  fourth  assignments,  however,  we  think  are 
well  taken.     They  are  as  follows: 

Third :  "The  court  erred  in  finding  against  defendant  because  there 
were  contained  in  the  deed  from  H.  F.  Martin  to  the  trustees  of  Glen 
Rose  Collegiate  Institute  only  two  conditions  of  defeasance,  to  wit: 
First,  'And  it  is  expressly  agreed  by  the  trustees  herein  mentioned 
and  the  grantor  herein,  that  in  the  event  that  said  Trinity  Presbytery 
shall  fail  to  incorporate  said  Glen  Rose  Collegiate  Institute  under  and 
by  virtue  of  the  laws  of  the  State  of  Texas  ;*  and  second,  'to  furnish 
a  principal  in  said  college  free  of  charge  to  the  local  patrons  of  said 
college  for  a  period  of  five  consecutive  years  from  and  after  the 
turning  over  and  acceptance  of  the  house  by  said  Presbytery,  then  said 
Presbytery  shall  forfeit  all  right  to  said  building  and  grounds  here 
conveyed;'  because  the  agreed  statement  shows  that  said  conditions 
were  fully  complied  with  and  carried  out." 

Fourth:     <%The   court  erred  in   finding  for  the   plaintiff  and   this 
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defendant's  codefendants,  because  the  clause  in  said  deed,  requiring 
the  Glen  Rose  Collegiate  Institute  to  perpetually  maintain  said  Col- 
legiate Institute  and  said  grounds  is  not  a  condition  of  defeasance, 
but  is  only  a  covenant,  and  has  annexed  to  it  a  corresponding  covenant 
on  the  part  of  the  grantor,  that  is  to  say,  that  in  the  event  said  insti- 
tute be  perpetually  maintained  he  would  warrant  and  defend  the  title 
to  the  land  conveyed." 

The  deed  under  consideration  is  as  follows: 

"State  of  Texas, 
County  of  Somervell. 

"Know  all  men  by  these  presents,  That  I,  H.  F.  Martin,  of   the 

county  and  State  aforesaid,  have  this  for  and  in  consideration 

of  One  Dollar  to  me  in  hand  paid,  and  for  the  purposes  hereinafter 
mentioned,  and  subject  to  the  conditions  hereinafter  mentioned,  do 
by  these  presents  grant,  bargain,  sell  and  convey  unto  H.  S.  Little, 
W.  B.  Riggs,  D.  L.  Orr,  A.  S.  Carver,  L.  R.  Wright,  W.  F.  Martin, 
B.  P.  McClelland,  T.  0.  Martin,  B.  R.  Milam  and  J.  M.  Montgomery, 
trustees  of  the  Glen  Rose  Collegiate  Institute,  the  following  described 
real  property  situated  in  Somervell  County,  and  a  part  of  the  Milam 
County  school  land,  and  more  particularly  described  as  follows,  to  wit : 

"Beginning  at  the  S.  E.  corner  of  R.  H.  Whitehead  survey,  a  rock 
for  corner  on  lot  No.  15  on  the  north  boundary  line  of  Church  Street. 
Thence  N.  85  E.  185  vrs.  a  rock  for  corner,  it  being  Mrs.  Gordon's 
S.  W.  corner.  Thence  N.  10  W.  118  vrs.  a  rock  for  corner,  it  being 
Mrs.  Gordon's  N.  W.  corner.  Thence  S.  85  W.,  on  line  with  College 
Street,  185  vrs.,  a  rock  for  corner,  it  being  the  N.  E.  corner  of  lot  No. 
18  owned  by  H.  F.  Martin.  Thence  S.  10  E.  11  vrs.  to  the  place  of 
beginning. 

"Said  college  to under  the  control  and  management  of  the 

Trinity  Presbytery,  and  to  be  ready  for  use  by  October  1,  1889.  And 
it  is  hereby  specially  agreed  that  said  Trinity  Presbytery  shall  incor- 
porate and  perpetually  operate  a  college  or  institution  of  learning 
at  said  Glen  Rose  Collegiate  Institute  by  their  duly  appointed  trustees 
and  their  successors  in  office;  and  it  is  hereby  specially  agreed  by  the 
trustees  herein  mentioned  and  the  grantor  herein,  that  in  the  event 
the  said  Trinity  Presbytery  shall  fail  to  incorporate  said  Glen  Rose 
Institute  under  and  by  virtue  of  the  laws  of  the  State  of  Texas,  and 
to  furnish  a  principal  in  said  college  free  of  charge  to  the  local  patrons 
of  said  college  for  a  period  of  five  consecutive  years  from  and  after 
the  turning  over  and  acceptance  of  the  house  by  said  Presbytery,  then 
the  said  Trinity  Presbytery  shall  forfeit  all  rights  to  said  college 
building  and  grounds  here  conveyed,  and  the  same  shall  revert  back 
to  the  grantor  herein,  and  said  building  shall  constitute  a  public  free 
school  building  for  community  No.  1  of  Somervell  County,  Texas; 
and  H.  F.  Martin  hereby  specially  agrees  to  deed  two  acres  in  a 
square,  including  the  building  and  "all  apparatus  and  fixtures  thereto, 
to  the  county  judge  or  the  State  of  Texas  for  public  free  school  pur- 
poses in  said  community  No.  1,  Somervell  County,  Texas.  But  in  the 
event  that  said  Trinity  Presbytery  shall  incorporate  and  perpetually 
maintain  said  Glen  Rose  Collegiate  Institute  on  said  grounds,  in  that 
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event  I,  the  said  H.  F.  Martin,  do  hereby  bind  myself,  my  heirs  and 
assigns  to  warrant  and  forever  defend  all  and  singular  the  property 
heretofore  described  in  this  deed,  to  the  said  trustees  herein  mentioned 
and  their  successors  in  office,  against  the  lawful  claim  or  claims  of  any 
and  all  persons  whomsoever  claiming  the  same  or  any  part  thereof. 
"Given  under  my  hand  in  Glen  Rose,  Texas,  this  July  16,  1889. 

"(Signed)  H.   F.  Martin." 

It  was  agreed  that  this  deed  was  duly  recorded  on  the  8th  day  of 
August,  1889;  that  the  Glen  Rose  Collegiate  Institute  was  duly  and 
legally  incorporated  under  the  laws  of  the  State  of  Texas  on  the  18th 
day  of  March,  1902;  that  the  free  school  community  No.  1  of  Somer- 
vell County,  mentioned  in  the  deed,  is  one  and  the  same  school  sub- 
division as  the  Glen  Rose  Independent  School  District  No.  1,  and 
that  the  people  who  live  in  and  compose  free  school  community  No.  1 
are  the  same  people  who  live  in  and  compose  Glen  Rose  Independent 
School  District  No.  1,  and  that  they  contributed  the  principal  sum 
necessary  for  the  erection  of  the  college  building;  that  IT.  F.  Martin 
died  about  the  first  day  of  August,  1902,  his  wife  having  previously 
died,  and  left  surviving  him  as  his  only  heirs  at  law  the  Martins,  who 
are  parties  to  this  suit;  that  there  is  no  administration  pending 
on  the  estate  of  H.  F.  Martin  and  no  necessity  therefor;  that  prior 
to  the  incorporation  stated,  the  Glen  Rose  Collegiate  Institute  was 
organized  by  and  operated  through  and  under  the  board  of  trustees 
named  in  the  deed;  that  the  trustees  of  the  Glen  Rose  Collegiate 
Institute  furnished  the  principal  in  said  school  free  to  the  local  patrons 
thereof  for  a  period  of  five  years  in  accordance  with  the  requirement 
of  said  deed;  that  said  Collegiate  Institute  and  the  board  of  trustees 
maintained  a  school  in  the  college  building  until  May  or  June,  1904, 
the  end  of  the  then  school  term  or  session;  that  "since  said  term  no 
school  of  any  character  has  been  taught  in  said  college  building,  and 
the  trustees  thereof  nor  the  Trinity  Presbytery  have  attempted  to  teach 
or  maintain  school  therein  since  said  time  and  have  abandoned  said 
property  for  school  purposes,  and  have  failed  and  refused  to  maintain 
the  organization  of  said  institute  by  the  election  of  trustees  therefor, 
and  have  abandoned  said  Glen  Rose  College  as  an  institution  of  learn- 
ing." It  should  perhaps  be  also  stated  that  it  further  appears  from 
the  agreed  statement,  all  of  which  we  have  not  undertaken  to  give, 
that  H.  F.  Martin  took  an  interest  in  educational  matters;  that  he 
owned  lands  adjacent  to  the  college  donation,  which  he  divided  into 
lots  and  blocks,  parts  of  which  yet  remain;  and  that  within  a  reason- 
able time  after  the  failure  of  appellant  to  maintain  the  school,  demand 
was  made  for  the  relief  granted  in  the  suit. 

Pretermitting  suggestion  or  discussion  of  other  questions  indicated 
by  the  record,  we  think  the  right  .of  appellant  may  be  determined  by 
the  plain  language  of  the  deed  we  have  copied.  It  seems  evident  from 
a  careful  reading  of  the  deed  from  II.  F.  Martin  to  appellant  that  it 
was  intended  to  take  immediate  effect,  and  that  appellant  at  once  took 
full  title,  subject  to  forfeiture  only  upon  the  conditions  of  defeasance 
therein  made.  To  our  minds,  the  deed  contained  only  two  express 
conditions  of  absolute  defeasance   or  forfeiture   of   the   interest   con- 
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veyed,  viz.:  1st.  In  the  event  the  Presbytery  should  fail  to  "incor- 
porate" as  specified.  2d.  Should  fail  to  furnish  free  a  principal  in 
the  college  ior  a  period  of  five  consecutive  years  after  the  acceptance 
of  the  contemplated  building.  It  is  agreed  that  both  of  these  con- 
ditions were  complied  with.  But  it  is  insisted,  in  effect,  that  because 
of  the  subsequent  abandonment  of  the  college  and  the  failure  to  con- 
tinuously maintain  a  school,  a  forfeiture  is  to  be  implied  from  general 
expressions*  in  the  deed  and  from  the  express  provision  that  "in  the 
event  that  said  Trinity  Presbytery  shall  incorporate  and  perpetually 
maintain  said  Glen  Rose  Collegiate  Institute  on  said  grounds,  in  that 
event  I,  the  said  H.  F.  Martin,  do  hereby  bind  myself,  my  heirs  and 
assigns  to  warrant  and  forever  defend  all  and  singular  the  property 
heretofore  described  in  this  deed,  to  said  trustees  herein  mentioned 
and  their  successors  in  office  against  the  lawful  claim  or  claims  of  any 
and  all  persons  whomsoever  claiming  the  same  or  any  part  thereof." 

The  deed,  however,  is  to  be  construed  most  strongly  against  the 
grantor,  and  forfeitures  of  an  estate  are  not  favored.  Say  our 
Supreme  Court  in  Ryan  v.  Porter,  61  Texas,  109:  "Implied  condi- 
tions subsequent  in  grants,  devises,  etc.,  are  not  the  favorites  either  of 
the  courts  of  law  or  equity,  but  are  discouraged  by  both,  as  that  doc- 
trine is  usually  invoked  for  the  purpose  of  securing  a  forfeiture  of 
the  estate.  If  the  instrument  will  bear  any  reasonable  construction 
that  will  defeat  the  springing  of  an  implied  condition  subsequent  at 
law  as  in  equity,  that  construction  will  be  adopted.  Estates  upon 
implied  conditions  subsequent  can  not  be  created  by  deed,  except  where 
the  terms  of  the  grant  will  not  admit  of  any  other  reasonable  con- 
struction," citing  2  Washburn  on  Real  Property,  4.  It  is  also  said 
in  Chicago,  Texas  &  M.  C.  Ry.  v.  Titterington,  84  Texas,  222,  that 
while,  of  course,  a  breach  of  a  condition  subsequent,  and  such  only 
we  have  now  under  consideration,  will  give  the  grantor  his  election  to 
reenter  and  claim  the  land  or  to  sue  for  damages,  "conditions  of  this 
character  are  not  favored  by  the  court,  and  in  case  of  doubtful  lan- 
guage or  intention  the  promises  or  obligation  of  the  grantee  will  be 
construed  to  be  a  covenant  limiting  the  grantor  to  an  action  thereon, 
and  not  a  condition  subsequent  with  the  right  to  defeat  the  convey- 
ance." See  also  Los  Angeles  Univ.  v.  Swarth,  54  L.  R.  A.,  262,  et 
Farnham  v.  Thompson,  57  Am.  Rep.,  59. 

If,  therefore,  the  deed  under  consideration  is  susceptible  of  any 
reasonable  construction  that  will  avoid  a  forfeiture  of  the  estate 
thereby  devolved,  that  construction  should  be  adopted.  Applying  this 
rule,  we  think  the  provision  of  the  deed  .last  above  quoted  is,  as 
appellant  insists,  but  a  covenant  which,  by  compliance  therewith, 
secures  the  grantor's  warranty  of  the  title.  The  fact  that  the  provi- 
sion to  perpetually  maintain  the  institution  was  inserted  in  this  clause 
and  generally  mentioned  in  the  deed  as  among  the  purposes  of  its 
execution,  but  was  omitted  from  the  only  clause  providing  for  an 
absolute  forfeiture  of  the  land  granted,  is  significant.  It  indicates 
a  desire  on  the  part  of  Martin,  the  grantor,  and  indeed  of  all  par- 
ties thereto,  to  secure  a  perpetual  educational  institution,  but  a  willing- 
ness nevertheless  on  Martin's  part  to  trust  to  subsequent  developments, 
and  to  the  promises  of  the  accepting  grantees  provided  only  that  the 
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grantees  should,  as  a  guarantee  of  their  good  faith,  incorporate  and 
furnish  a  principal  free  as  specified  in  the  deed.  Martin,  in  the 
enhanced  value  of  his  adjacent  land  for  a  period  of  five  years,  doubt- 
less received  all  of  the  benefits  he  purposed  to  absolutely  secure. 
Beyond  this  there  is  nothing,  in  the  value  of  the  donation  or  in  any 
other  thing  shown  by  the  record,  which  requires  the  belief  that  the 
trustees  were  willing  to  imperil  the  estate  accepted  and  all  better- 
ments thereafter  placed  thereon  by  incurring  the  burden  for  all  time 
to  maintain  the  institution  regardless  of  the  changes  of  the  years 
and  notwithstanding  the  performance  of  all  other  covenants. 

We  conclude  that  there  was  error  in  the  judgment  below  as  assigned, 
and  that  it  should  be  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


James  E.  C.  Harrison  v.  Prantz  Bergmann  et  al. 

Decided  January  8,  1910. 

1. — Contract — Wages — Charge. 

The  issue  being  whether  or  not  plaintiff,  who  was  a  mechanical  engineer, 
was  entitled  to  his  wages  whether  the  mill  about  which  he  was  employed  was 
operated  or  not,  charges'  of  the  court  considered  and  held,  when  viewed  as  a 
whole  and  construed  together,  not  subject  to  the  objection  that  they  did  not 
fairly  submit  the  issues  and  were  calculated  to  mislead  the  jury  to  plaintiff's 
prejudice. 

8. — Open  Account — Limitation — Charge. 

The  plaintiff  filed  suit  on  October  3,  1907,  upon  an  open  account  for 
wages,  some  items  of  which  antedated  October  3,  1905;  in  said  account  cer- 
tain payments  were  admitted;  the  defendant  plead  the  statute  of  limitation  of 
two  years;  the  court  charged  the  jury  in  effect  that  "they  should  credit  the 
payments  made  to  plaintiff  on  the  oldest  items  of  the  account  against  the 
defendant."  Held,  the  charge  was  not  subject  to  the  criticism  that  it  "left  it 
for  the  jury  to  infer  that  the  payments  could  be  applied  to  the  oldest  wages 
earned  after  the  3rd  day  of  October,  1905." 

Error  from  the  District  Court  of  Cooke  County.  Tried  below  be- 
fore Hon.  Clem.  B.  Potter. 

Davis  &  Thomason,  for  plaintiffs  in  error. 

Potter  &  Gulp,  for  defendant  in  error. 

DUNKLIN,  Associate  Justice. — James  R.  C.  Harrison  sued 
Frantz  Bergmann,  Thad  S.  Harrison  and  J.  T.  Biffle  for  about  seven 
hundred  dollars,  which  he  alleged  was  the  balance  due  him  for  per- 
sonal services  rendered  the  partnership  firm  composed  of  defendants 
Prantz  Bergmann  and  Thad  S.  Harrison,  defendant  Biffle  being  made 
a  party  defendant  by  reason  of  his  appointment  as  receiver  of  the 
assets  of  said  partnership.  Judgment  was  rendered  in  favor  of  the 
defendants,  and  plaintiff  has  prosecuted  this  writ  of  error. 

The  defendant  firm  was  engaged  in  operating  a  mill  and  elevator, 
and  plaintiff  was  employed  as  engineer  and   was  to   perform  other 
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services  about  the  mill.  Defendant  Bergmann  furnished  substantially 
all  the  capital,  and  his  partner,  Thad  S.  Harrison,  who  was  plaintiffs 
father,  was  general  manager.  The  insolvency  of  the  firm  was  the 
occasion  of  the  appointment  of  Biffle  as  receiver,  and  upon  a  sale  of 
the  property  by  the  receiver,  Bergmann  became  the  purchaser.  Plain- 
tiff in  error  does  not  complain  of  the  judgment  in  favor  of  the 
receiver,  as  it  appeared  upon  the  trial  that  no  assets  remained  in  the 
hands  of  the  receiver  subject  to  the  payment  of  plaintiffs  claim. 

Upon  the  trial  the  testimony  was  uneontroverted  as  to  the  amount 
plaintiff  was  to  receive  for  his  services  while  actively  engaged  in  work, 
but  the  evidence  shows  that  the  mill  was  idle  a  considerable  portion 
of  the  time  during,  which  plaintiff  claimed  for  services  rendered,  and 
there  was  a  sharp  controversy  as  to  whether  or  not  plaintiff  was 
entitled  to  recover  during  the  time  while  the  mill  was  not  in  operation. 

The  second  clause  of  the  court's  charge  to  the  jury  was  as.  follows : 
"If  you  find  from  the  evidence  that  the  plaintiff  was  employed  by 
the  defendants  to  perform  labor  at  the  mill  of  defendants  for  a  fixed 
price  per  day,  then  the  plaintiff  will  be  entitled  to  recover  of  defend- 
ants at  the  price  fixed  for  the  number  of  days  he  worked  for  defend- 
ants for  which  he  has  not  been  paid."  Plaintiff  contends  that  the  in- 
struction quoted  was  calculated  to  impress  the  jury  that  the  plaintiff 
would  be  entitled  to  recover  only  the  number  of  days  he  had  actually 
worked,  even  though  the  jury  should  further  find  that  by  the  terms 
of  his  employment  plaintiff  was  required  to  be  in  attendance  at  the 
mill  on  numerous  occasions  when  the  mill  was  not  actually  in  opera- 
tion, and  while  plaintiff  was  not  actually  engaged  in  any  work.  We 
think  that  any  probability  that  the  jury  so  understood  the  charge 
quoted  above  was  removed  by  the  third  clause  of  the  charge  given 
them  by  the  court  and  which  is  as  follows:  "If  you  find  that  the  con- 
tract of  employment,  if  any,  between  plaintiff  and  defendants  fixed 
a  price  for  the  services  of  plaintiff  at  a  fixed  price  per  day,  and  also 
provided  that  said  plaintiff  was  to  receive  said  wages  whether  the 
mill  ran,  or  whether  he  worked  or  not,  then  he  will  be  entitled  to 
recover  of  defendants  the  price  fixed  for  all  the  days  he  was  in  the 
employ  of  the  defendants  and  for  which  he  has  not  been  paid,  if  any." 

It  is  further  contended  that  the  third  clause  of  the  charge,  being 
the  one  last  quoted,  tended  to  create  the  impression  upon  the  minds 
of  the  jury  that  in  order  for  plaintiff  to  recover  for  the  time  when 
the  mill  was  not  running  there  must  have  been  an  express  contract  to 
that  effect,  and  that  the  jury  could  not  so  find  from  the  facts  and 
attending  circumstances  showing  the  understanding  of  the  parties. 
Plaintiffs  suit  was  upon  an  alleged  contract  and  necessarily  the  issue 
as  to  the  terms  of  that  contract  depended  upon  the  agreement  made 
between  plaintiff  and  his  father,  who  employed  him,  and  the  court 
correctly  submitted  the  determination  of  that  issue  to  the  jury. 

A  plea  of  limitation  of  two  years  was  urged  to  certain  items  of  the 
account  for  services  made  the  basis  of  plaintiff's  suit  and  upon  which 
account  certain  credits  were  admitted,  and  upon  the  issue  of  limita- 
tion the  court  gave  the  following  instruction:  "The  plaintiff  can  not 
recover  for  any  wages  due  him,  if  any,  which  became  due  prior  to 
October  3,  1905;  but  if  you  determine  to  find  for  the  plaintiff  under 
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other  sections  of  this  charge,  then  you  are  instructed  that  you  will 
credit  the  payments  made  to  the  plaintiff  on  the  oldest  items  of  his 
account  against  the  defendants."  The  suit  was  instituted  October  3, 
1907,  and  some  of  the  items  in  plaintiff's  account  antedated  October  3, 
1905.  Appellant  contends  that  the  charge  upon  the  plea  of  limitation 
above  quoted  "left  it  for  the  jury  to  infer  that  the  payments  could 
be  applied  to  the  oldest  wages  earned  after  the  third  day  of  October, 
1905,"  and  that  the  instruction  was,  therefore,  erroneous.  We  do 
not  think  the  charge  is  subject  to  that  interpretation;  and  so  holding, 
the  further  assignment  complaining  that  the  court  erred  in  refusing 
appellant's  requested  instruction  upon  the  same  issue  must  be  over- 
ruled. 

Nor  was  there  error  in  the  refusal  of  the  special  instruction  requested 
by  appellant,  in  effect,  that  it  was  the  province  of  the  jury  to  deter- 
mine from  the  facts  and  circumstances  in  evidence  whether  or  not 
under  the  terms  of  his  employment  plaintiff  should  be  paid  wages 
while  the  mill  and  elevator  were  not  running.  As  above  noted,  the 
determination  of  the  issue  as  to  the  terms  of  the  contract  of  plain- 
tiff's employment  was  expressly  submitted  to  the  jury,  and  the  court 
further  charged  that  the  jurors  were  the  sole  judges  of  the  facts 
proved,  of  the  weight  to  be  given  the  evidence,  and  of  the  credibility 
of  the  witnesses. 

We  have  found  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


P.  W.  &  C.  At.  Hunt  v.  Alfbed  Ooden. 

Decided  January  8,  1010. 

Accord  and  Satisfaction — Acceptance  of  Less  than  Claim. 

Where  there  is  a  bona  fide  controversy  as  to  liability,  and  there  is  an 
acceptance  of  a  sum  less  than  the  entire  amount  of  the  demand  which  is 
tendered  upon  the  express  condition  that  it  shall  be  received  in  full  liquida- 
tion, it  is  binding  upon  the  creditor.  Evidence  reviewed  and  held  to  support 
a  finding  that  the  acceptance  of  a  check  in  full  of  all  dues  and  damages  to 
date  was  an  accord  and  satisfaction.  - 

Appeal  from  the  District  Court  of  Childress  County.  Tried  below 
before  Hon.  S.  P.  Huff. 

Fires  &  Diggs,  for  appellant. 

Jos.  H.  Aynesworth,  for  appellee. 

CONNER,  Chief  Justice. — Appellants  assign  error  to  an  adverse 
judgment  in  a  suit  instituted  by  them  against  appellee  for  the  recovery 
of  commissions  as  brokers  on  the  sale  of  certain  lands.  It  was  alleged 
that  appellee  was  the  owner  of  a  large  body  of  ranch  lands  for  the 
sale  of  which  appellants  were  given  an  exclusive  agency;  that  the 
contract  of  exclusive  agency  had  been  breached  on  appellee's  part 
by  permitting  one  Mowery  and  one  Evans  to  sell  certain  portions  of 
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the  lands  owned  by  appellee  for  which  appellants,  had  secured  pur- 
chasers and  were  hence  entitled  to  the  agreed  commissions  of  five 
percent  amounting  to  one  thousand  nine  hundred  and  sixty-seven 
dollars  and  twenty-two  cents.  Appellee  answered  by  a  general  denial, 
and  a  plea  of  accord  and  satisfaction  in  that  the  plaintiffs  had  ac- 
cepted and  received  two  checks  from  defendant  upon  which  was  writ- 
ten "in  full  settlement  to  date"  and  "in  full  for  all  dues  and  demands 
to  date." 

Appellants'  principal  assignments  of  error  question  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  in  appellee's  favor,  but  we  think 
they  must  be  overruled.  There  was  evidence  tending  to  show  that 
there  were  numerous  transactions  between  appellants  and  appellee; 
that  appellee  paid  appellants  from  time  to  time  several  sums  in  set- 
tlement of  their  claims  for  commissions,  and,  in  some  instances, 
expenses,  but  that  appellee  denied  liability  altogether  for  commissions 
on  certain  tracts  of  land  that  had  been  sold  by  the  parties  named. 
That  pending  such  controversy,  appellee  sent  to  the  appellants  about 
January  31,  1908,  a  check  for  two  hundred  and  ninety-six  dollars  and 
fifteen  cents,  upon*  which  was  written  "in  full  settlement  to  date;" 
that  on  the  28th  day  of  May,  1908,  appellee  wrote  to  appellants  a 
letter  inclosing  a  check  for  the  sum  of  two  hundred  and  sixteen  dol- 
lars and  forty-five  cents ;  that  this"  check  had  written  thereon  "in  full 
for  all  dues  and  demands  to  date,"  and  the  letter  contained  this  state- 
ment, viz.:  "I  enclose  settlement  which  is  in  fact  more  than  I  owe, 
but  I  will  concede  what  it  seems  to  me  I  should  not  concede  for  the 
sake  of  a  peaceable  settlement.  Check  is  for  $216.45,  being  in  full 
for  all  dues  and  demands  to  date,  and  to  be  so  accepted  by  you  and 
your  father.  Yours  truly,  Alfred  Ogden."  It  is  undisputed  that 
appellants  accepted  and  cashed  both  of  the  checks  above  named,  in 
view  of  which,  .we  think,  it  must  be  held  that  appellee's  plea  of  accord 
and  satisfaction   is  sustained. 

While  it  may  be  true  that  where  a  claim  is  uncontroverted  and 
liquidated,  tl)e  acceptance  of  less  than  the  whole  will  not  be  satisfac- 
tion, yet  where,  as  here,  there  is  a  bona  fide  controversy  as  to  liability 
and  there  is  an  acceptance  of  a  sum,  less  than  the  entire  amount  of 
the  demand,  which  is  tendered  upon  the  express  condition  that  it  shall 
be  received   in   full   liquidation,   the   authorities  treat   it   as  binding. 

In  Puller  v.  Kemp  (N.  Y.),  20  L.  B.  A.  809,  the  plaintiff  had 
rendered  his  bill  for  the  sum  of  six  hundred  and  seventy  dollars,  and 
the  defendant  sent  him  four  hundred  dollars,  saying  that  it  was  in 
full.  The  plaintiff  received  the  letter  and  check  and  cashed  the  latter 
and  ag^in  wrote  him  concerning  the  account  asking  for  the  balance 
due.  The  defendant  then  wrote  him  and  called  his  attention  to  the 
condition  of  the  check  and  requested  the  plaintiff  to  "either  keep  the 
money  on  the  condition  named  or  return  it  to  him  by  first  mail." 
To  this  letter  plaintiff  made  no  reply,  but  kept  the  amount  of  the 
check  and  after  the  expiration  of  nearly  a  year  brought  a  suit.  The 
court  hold  that  the  plaintiff  could  not  recover,  saying,  among  other 
things,  that  "To  constitute  accord  and  satisfaction  it  is  necessary  that 
the  monev  should  be  offered  in  satisfaction  of  the  claim,  and  the 
offer  accompanied  with  such   acts   and   declarations  as  amount   to  & 
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condition  that  if  the  money  is  accepted,  it  is  accepted  in  satisfaction, 
and  such  that  the  party  to  whom  it  is  offered  is  bound  to  understand 
therefrom  that  if  he  takes  it,  he  takes  it  subject  to  such  condition. 
When  a  tender  or  offer  is  thus  made,  the  party  to  whom  it  is  made 
has  no  alternative  but  to  refuse  it,  or  accept  it  upon  such  conditions. 
If  he  takes  it,  his  claim  is  canceled,  and  no  protest,  declaration  or 
denial  of  his,  so  long  as  the  condition  is  insisted  upon,  can  vary  the 
result."  See  also  Shelton  v.  Jackson,  20  Texas  Civ.  App.,  443  (49 
S.  W.,  415) ;  Eotan  Grocery  Company  v.  Noble,  36  Texas  Civ.  App., 
226   (81  S.  W.,  583). 

The  contract  of  exclusive  agency  expired  by  its  terms  on  January  1, 
1908.  On  December  27,  1907,  however,  appellee  renewed  the  contract 
of  exclusive  agency,  and  error  is  assigned  to  the  action  of  the  court 
in  permitting  appellee  to  testify  that  in  signing  the  renewal  contract 
"he  made  it  a  condition  that  the  sales  of  land  made  by  J.  H.  Mowery 
should  be  excepted,  and  that  no  claim  should  be  made  by  plaintiffs  on 
commissions  on  the  Mowery  sales,  and  that  the  contract  was  renewed 
under  the  understanding  that  no  claim  should  be  made  for  the 
Mowery  sales."  This  was  objected  to  because  not  pleaded;  but  the 
trial  was  before  the  court  without  a  jury;  and,  besides,  we  think 
the  evidence  was  admissible  as  tending  to  show  the  fact  of  dispute 
and  the  grounds  upon  which  appellee  denied  liability  for  the  commis- 
sions on  the  Mowery  sales.  If  the  controversy  was  bona  fide  and 
appellee  denied  liability  in  good  faith  and  appellants  thereafter  ac- 
cepted the  checks  as  stated  upon  the  conditions  tendered,  it  amounted, 
as  we  have  held,  to  an  accord  and  satisfaction,  regardless  of  whether 
in  truth  the  evidence  objected  to  justified  an  inference  that  the 
Mowery  claims  had  been  extinguished  by  the  agreement  to  extend, 
and  the  record  does  not  indicate  that  the  judgment  in  appellee's  favor 
was  based  upon  any  ground  other  than  that  of  accord  and  satisfac- 
tion, which  was  pleaded. 

We  conclude  that  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 

Writ  of  error  refused. 


Del  W.  Harrington,  Receiver,  v.  First  National  Bank  of 

Dalhart  et  al. 

Decided  January  8,   1910. 

1. — Receiver — Assets — Cause  of  Action. 

The  receiver  of  a  partnership  only  acquires  such  claims  or  causes  of 
action  as  were  assets  of  the  partnership  at  the  time  of  his  appointment,  and 
he  can  maintain  no  action  upon  a  claim  when  the  partnership  could  not  have 
maintained  such  action. 

8. — Same. 

When  a  partnership  bank  and  its  assets  had  passed  by  sales  or  transfers 
to  several  successive  owners,  the  last  owners  simply  as  such  would  have  no 
cause  of  action  against  former  owners  for  misappropriation  of  the  funds  and 
assets  of  the  bank  while  owned  by  them;  such  cause  of  action  would  belong 
to  the  creditors  of  the  bank  at  the  time  of  the  fraud,  and  in  the  absence  of 
allegation  and  proof  that  the  last  partnership  owners  had  acquired  such  cause 
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of  action  they  could  not,  and  consequently  their  receiver  could  not,  maintain 
an  action  to  recover  the  misappropriated   funds  and  assets. 

Appeal  from  the   District   Court   of   Potter   County.     Tried   below 

before  Hon.  J.  N.  Browning. 

» 

Del  W.  Harrington  and  Lumpkin,  Merrill  &  Lumpkin,  for  appel- 
lant.— It  is  the  duty  of  plaintiff  as  receiver  of  the  Bank  of  Channing 
to  collect,  protect  and  retain  the  assets  of  said  bank  for  the  benefit 
of  those  who  are  subsequently  shown  to  be  entitled  to  receive  the  same. 
Sayles'  Civil  Statutes,  arts.  1470  and  1483;  Mathis  v.  Pridham,  1 
Texas  Civ.  App.,  58;  Eische  v.  Bische,  46  Texas  Civ.  App.,  23; 
Gas  Company  v.  Sogers,  147  Fed.,  557;  Alderson  on  Beceivers,  sec. 
471;  Bowers  v.  Male,  78  N.  E.,  577. 

Where  a  private  bank  has  the  same  officers  as  an  incorporated  bank, 
the  powers  and  duties  of  these  officers  and  the  rules  of  law  governing 
them  must  be  the  same.  Zane  on  Banking,  page  115,  sec.  73;  1 
Morse  on  Banking,  see.  80. 

In  the  administration  of  the  affairs  of  the  partnership  composing 
the  Bank  of  Channing,  the  receiver  represents  both  creditors  and 
partners,  and  the  creditors  are  subrogated  to  the  rights  of  the  part- 
ners to  have  the  partnership  assets  collected  and  applied  to  the  pay- 
ment of  the  partnership  debts.  Watson  v.  McKinnon,  73  Texas,  210; 
Blackwell  v.  Farmers  &  Merchants  Natl.  Bank,  97  Texas,  445;  Gra- 
benheimer  v.  Eindshoff,  64  Texas,  49;  Johnston  v.  Standard  Shoe 
Company,  5  Texas  Civ.  App.,  398;  Batchelor  v.  Sanger,  15  Texas 
Civ.  App.,  110;  Kendall  v.  Hackworth,  66  Texas,  499;  Weaver  v. 
Ashcroft,  50  Texas,  427;  Band  v.  Wright,  39  N.  E.,  447;  Sargent 
v.  Blake,  160  Fed.,  57;  Fitzpatrick  v.  Flannagan,  106  TJ.  S.,  654; 
Alderson  on  Beceivers,  page  211,  sec.   173. 

The  appellee,  First  National  Bank  of  Dalhart,  is  liable  to  plaintiff 
as  receiver  for  moneys  had  and  received  in  the  sum  of  $15,000  irre- 
spective of  its  participation  in  the  conspiracy  to  defraud  the  creditors 
of  the  Bank  of  Channing,  and  regardless  of  the  bona  fides  of  the 
several  transfers  of  the  said  property  of  said  bank. 

The  appellee,  First  National  Bank  of  Dalhart,  knowingly  received 
$15,000  from  the  funds  of  the  Bank  of  Channing  without  giving 
anything  in  return  therefor.  This  was  done  in  pursuit  of  a  previously 
formed  fraudulent  design  and  conspiracy  of  the  appellees  to  convert 
the  funds  of  the  Bank  of  Channing  to  their  own  use  and  benefit;  and 
for  the  purpose  of  evading  their  responsibilities  for  the  debts  of  the 
Bank  of  Channing,  made  a  series  of  fraudulent  transfers  of  said  bank. 
The  appellees,  W.  B.  Slaughter,  C.  E.  Oakes  and  J.  D.  Bawlings,  and 
their  copartner,  Coney  C.  Slaughter,  were  the  principal  stockholders 
in  the  First  National  Bank  of  Dalhart. 

The  right  of  action  which  accrued  to  the  Bank  of  Channing  and  its 
creditors  by  reason  of  the  fraudulent  acts  of  appellees  passed  by  trans- 
fer through  the  appellee,  Vaden,  to  the  present  partnership  composing 
the  Bank  of  Channing,  and  from  them  to  the  plaintiff  as  receiver. 
Band  v.  Wright,  39  N.  E.,  447;  Needham  v.  Wright,  39  N.  E.,  510; 
Blair  v.  Harrison,  6  C.  C.  A.  (U.  S.),  326. 
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The  appellees  as  joint  conspirators  are  jointly  and  severally  liable 
for  all  of  the  debts  and  obligations  of  each,  which  were  created  and 
incurred  in  pursuance  of  the  fraudulent  design  for  the  execution  of 
which  the  conspiracy  was  formed.  Jernigan  v.  Wainer,  12  Texas,  190; 
Raleigh  v.  Cook,  60  Texas,  438;  American-Freehold  Mort.  Co.  v. 
Brown,  101  S.  W.,  856;  8  Cyc,  657  and  658;  Buffalo  L.  Oil  Co.  v. 
Standard  Oil  Co.,  12  N.  E.,  825;  Van  Horn  v.  Van  Horn,  10  L. 

B.  A.,  184;  West  Va.  Trans.  Co.  v.  Standard  Oil  Co.,  56  L.  R.  A., 
804;  City  of  Boston  v.  Simmons,  23  N.  E.,  210. 

R.  R.  Hazlewood  and  Jno.  W.  Veale,  for  appellees. — The  court  did 
not  err  in  sustaining  appellee's  general  demurrer  to  appellant's  third 
amended  original  petition.  The  creditors  of  the  Bank  of  Channing, 
at  the  time  it  was  the  property  of  the  copartnership  of  W.  B.  Slaugh- 
ter, C.  E.  Oakes,  J.  D.  R&wlings  and  Coney  C.  Slaughter,  could  not 
have  had  a  receiver  appointed  to  administer  the  affairs  of  said  firm, 
even  if  the  firm  had  been  insolvent.  Carter  v.  Hightower,  79  Texas, 
136;  Cahn  v.  Johnson,  12  Texas  Civ.  App.,  304;  City  Natl.  Bank  of 
Dallas  v.  Dunham,  18  Texas  Civ.  App.,  184;  Holloway  v.  Shuttles,  21 
Texas  Civ.  App.,  188;  Stevenson  v.  Roberts,  25  Texas  Civ.  App., 
577;  Boone  v.  First  Natl.  Bank  of  Waxahachie,  17  Texas  Civ.  App., 
365. 

A  partnership  may  make  such  disposition  of  its  property  as  it  desires 
without  consulting  its  creditors,  since  such  property  is  in  no  sense  a 
trust  fund,  and  a  receiver  can  not  be  appointed  to  take  charge  of 
such  property  at  the  instance  of  simple  contract  creditors. 

A  depositor  in  a  banking  institution,  either  national  or  a  private 
concern,  is  a  simple  contract  creditor.  3  Am.  &  Eng.  Ency.,  826; 
Duncan  v.  Magette,  25  Texas,  248;  Jokusch  v.  Towsey,  51  Texas,  132; 
16  Wallace  (21  Law  Ed.),  473;  Hughes  v.  Commercial  Bank  of 
Albany,  17  Wend.,  100;  National  Mahaiwe  Bank  v.  Peck,  127  Mass. 
(24  Am.  Rep.,  368),  298. 

If  the  creditors  of  appellees  Slaughter,  Oakes,  Rawlings  and  Coney 

C.  Slaughter  were  without  authority  in  law  to  have  a  receiver  ap- 
pointed to  administer  the  property  of  appellees,  a  receiver  who  might 
thereafter  be  appointed  by  the  court  at  the.  instance  of  a  subsequent 
partnership  to  administer  the  same  character  of  property,  would  have 
no  authority  to  inquire  into  the  relations  of  the  first  partnership  and 
its  creditors,  if  any;  a  receiver  has  no  greater  power  than  those  for 
whom  he  assumes  to  act.  Alderson  on  Receivers,  p.  660;  see  also 
Alderson,  pp.  319  and  320. 

DUNKLIN,  Associate  Justice. — This  suit  was  instituted  by  Del 
W.  Harrington  as  receiver  of  the  Bank  of  Channing,  against  the 
First  National  Bank  of  Dalhart,  W.  B.  Slaughter,  J.  B.  Rawlings, 
C.  E.  Oakes,  F.  S.  Vaden,  Coney  C.  Slaughter,  E.  C.  Throckmorton 
and  Frank  Farwell,  but  afterwards  was  dismissed  as  to  defendant 
Coney  C.  Slaughter.  A  general  demurrer  was  sustained  to  plaintiff's 
petition  and  his  suit  dismissed  and  from  that  judgment  plaintiff  has 
appealed. 

Plaintiff's   petition   contained   allegations    of   the    following   facts: 
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Upon  application  of  E.  C.  Throckmorton,  plaintiff  was  appointed 
receiver  of  the  Bank  of  Channing,  which  was  then  owned  and  con- 
ducted by  Throckmorton  and  his  associates  as  partners,  and  the  order 
of  court  appointing  the  receiver  authorized  and  directed  him  to  in- 
stitute such  suits  as  might  be  necessary  to  collect  any  debts  due  the 
partnership.  Originally,  the  Bank  of  Channing  was  a  banking  busi- 
ness owned  and  conducted  by  a  private  corporation,  who  sold  it  to 
defendants  W.  B.  Slaughter,  Coney  C.  Slaughter,  J.  D.  Rawlings,  and 
C.  E.  Oakes.  The  defendants  last  named,  as  partners,  conducted  the 
business  for  a  season  and  then  sold  all  its  assets  to  the  defendant 
F.  S.  Vaden,  who  subsequently  sold  all  the  assets  of  the  business  to 
the  partnership  firm  composed  of  E.  C.  Throckmorton  and  his  asso- 
ciates. The  bank  was  in  a  solvent  condition  when  acquired  by  W. 
B.  Slaughter  and  associates.  During  the  time  the  business  was  con- 
ducted by  the  first  purchasers  and  their  vendee,  F.  S.  Vaden,  the  de- 
fendants, except  E.  C.  Throckmorton,  for  the  purpose  of  defrauding 
depositors  and  other  creditors,  appropriated  to  their  own  use  certain 
assets  of  the  bank  of  the  value  of  thirty-three  thousand  dollars  with- 
out paying  any  valuable  consideration  therefor,  thereby  rendering  the 
bank  insolvent,  and,  by  this  suit,  plaintiff  sought  to  collect  the  in- 
debtedness accruing  by  reason  of  such  misappropriations. 

The  vital  question  to  be  determined  is  whether  or  not  the  cause  of 
action  asserted  in  the  petition  is  vested  in  the  receiver.  It  is  not 
contended  that  the  receiver  by  his  appointment  acquired  any  assets 
other  than  those  owned  by  the  partnership  firm  of  E.  C.  Throckmor- 
ton and  his  associates,  and  if  he  can  maintain  this  action  it  must 
follow  that  the  same  right  of  action  was  an  asset  of  that  partnership 
which  the  partnership  firm  could  have  maintained  in  the  absence  of 
a  receiver.  Assuming  the  allegations  of  the  petition  to  be  true,  the 
alleged  misappropriations  of  the  assets  of  the  bank  occurred  prior  to 
the  sale  to  Throckmorton  and  his  associates,  and  Vaden  sold  to 
Throckmorton  and  his  associates  only  such  assets  as  then  remained 
after  such  misappropriations.  The  assets  alleged  to  have  been  mis- 
appropriated consisted  of  funds  taken  from  the  bank  and  appropriated 
by  the  defendants,  and  promissory  notes  executed  by  defendants  in 
favor  of  the  bank,  but  taken  therefrom  and  canceled.  In  the  petition 
stress  is  made  that  such  misappropriation  of  the  bank's  assets  was 
in  fraud  of  creditors  of  the  defendants  then  conducting  the  bank. 
If  the  misappropriations  of  funds  complained  of  gave  the  creditors 
of  the  defendants  a  cause  of  action  against  those  defendants,  there 
are  no  allegations  in  the  petition  showing  that  Vaden's  vendees  ae- 
on ired  that  right  of  action  in  their  purchase  from  Vaden,  and  if  they 
did  not  acquire  it,  it  follows  that  the  same  was  not  an  asset  which 
passed  to  the  receiver.  (High  on  Receivers  (3d  ed.),  sec.  539.) 
Throckmorton  and  his  associates  would  have  no  right  to  complain 
that  the  former  owners  of  the  business  had  previously  given  away  or 
misappropriated  property  formerly  a  part  of  the  assets  of  the  busi- 
ness and  belonging  to  them,  but  not  conveyed  by  Vaden  in  his  sale, 
even  though  it  should  be  held  that  former  creditors  of  the  parties  con- 
ducting the  business  might  have  a  cause  of  action  for  their  debts 
against  those  defendants. 
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Among  the  various  authorities  cited  by  appellant,  the  case  of  Rand 
v.  Wright,  reported  in  39  N.  E.,  447,  is  relied  on  as  being  more 
nearly  in  point  and  as  sustaining  appellant's  contention  that  there 
was  error  in  the  judgment  from  which  this  appeal  was  taken.  In 
that  case  a  banking  business  was  conducted  by  two  partnership  firms 
successively.  A  receiver  was  appointed  of  the  last  owner  and  it  was 
held  that  he  acquired  the  right  to  maintain  the  suit  for  the  collection 
of  a  chose  in  action  accruing  to  the  first  owner  of  the  bank.  The  first 
partnership  firm  conducted  the  business  for  five  years  and  at  the 
expiration  of  that  period  all  partners,  except  one,  entered  into  a  new 
partnership  agreement.  In  that  case  it  did  not  appear  that  there 
had  been  any  settlement  of  any  character  by  the  first  owner  of  the 
bank  with  the  party  owing  the  debt  which  was  the  basis  of  the  suit, 
but  it  appeared  that  the  same  was  still  an  asset  of  the  first  partner- 
ship at  the  time  of  the  sale,  and  it  further  appears  from  the  opinion  that 
that  right  of  action  was  expressly  transferred  by  the  first  partnership  to 
the  second  by  virtue  of  a  stipulation  in  the  transfer  of  the  business 
of  the  second  partnership,  as  is  shown  by  the  following  quotation 
from  that  decision:  "On  the  formation  of  the  last  partnership  in 
February,  1882,  by  the  terms  of  the  agreement  as  set  out  in  the  com- 
plaint, we  think  it  very  clear  that  while  a  new  partnership  was 
entered  into  which  continued  from  March  1,  1882,  until  the  insolvency 
and  appointment  of  the  receiver  in  August,  1883,  yet  all  the  capital 
stock  and  assets  of  every  description  belonging  to  the  first  partner- 
ship, including  the  right  of  action  in  this  case,  were  transferred  un- 
changed and  unimpaired  to  the  new  company  in  the  same  fullness 
of  title  as  they  were  held  by  the  old  company." 

It  is  unnecessary  to  discuss  various  other  questions  presented  in  the 
briefs  of  counsel,  as  we  think  the  judgment  complained  of  was  cor- 
rect for  the  reasons  above  given,  and  that  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Herman  Kruegel  v.  Chas.  S.  Cobb  et  al. 

« 

Decided  January  8,  1910. 

1. — Judgment — Reasons  Immaterial. 

When  the  judgments  or  rulings  of  the  trial  court  are  correct  it  is  imma- 
terial what  reasons  the  court  may  give  for  rendering  them. 

8. — Bill  of  Review— Writ  of  Error — Concurrent  Remedies. 

It  seems  that  the  remedies  by  bill  for  review  of  a  judgment  and  by  writ 
of  error  are  concurrent. 

3. — Same — Hew  Trial  within  Two  Tears — Statutes. 

Article  1375,  Rev.  Stats.,  permitting  application  for  a  new  trial  within 
two  years  after  rendition  of  judgment,  applies  only  where  the  defendant  has 
been  cited  by  publication  and  he  does  not  appear  either  in  person  or  by 
an  attorney  selected  by  himself. 

4. — Same— Equitable  Proceeding. 

An  application  for  a  new  trial  subsequent  to  the  term  at  which  the  judg- 
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ment  was  rendered  is  in  the  nature  of  a  suit  in  equity  and  whatever  would 
be  the  subject  of  equitable  cognizance  would  be  of  like  cognizance  in  such  a 
proceeding,  such  for  instance  as  a  meritorious  defense  or  cause  of  action  of 
which  the  applicant  had  been  deprived  by  fraud,  accident  or  mistake  without 
fault  or  neglect  on  his  part. 

5.— —Same. 

When  a  new  trial  is  sought  after  the  term  because  the  judgment  was 
obtained  by  false  testimony  of  the  opposite  party,  it  must  be  made  to  appear 
that  the  falsity  of  the  testimony  was  not  discovered  until  after  the  close  of 
the  term;  or  if  because  the  applicant  was  denied  some  meritorious  defense, 
it  must  be  made  to  appear  not  only  that  he  did  not  know  of  the  facts  but 
that  his  ignorance  did  not  result  from  any  lack  of  diligence  on  his  part. 

6. — Trespass  to  Try  Title— Constable's  Sale — Title. 

In  the  absence  of  evidence   of   a   judgment   and   execution,   or  excuse   for 

their  non-production,   a  constable's   deed   to   property  is   a  nullity  and   shows 

no  right  or  title  in  the  plaintiff  in  trespass  to  try  title  claiming  under  such 

•  deed  against  the  alleged  judgment  debtor,  the  title  to  whose  property  is  in  issue. 

7. — Bill  of  Review — Requisite. 

A  petition  based  on  equitable  grounds  for  a  new  trial  after  close  of  the 
term,  must  be  sufficient  to  have  entitled  the  petitioner  to  a  new  trial  if 
applied  for  during  the  term,  and  also  show  a  sufficient  excuse  for  not  having 
made  the  application  at  that  time.  Petition  considered,  and  held  insufficient 
in  this  respect. 

8. — Same — Insufficiency. 

A  petition  for  a  new  trial  after  the  close  of  the  term,  and  the  evidence 
adduced  at  the  trial,  considered,  and  held  so  deficient  in  equity  as  to  justify 
the  court  in  sustaining  a  general  demurrer  to  the  petition  and  in  instructing 
a  verdict  against  the  petitioner. 

9. — Same — Judgment  by  False  Testimony. 

Where  a  petitioner  seeks  to  have  a  judgment  at  a  past  term  set  aside 
on  the  ground  that  it  was  obtained  by  false  testimony,  he  should  aver  some 
sufficient  reason  why  he  did  not  expose  the  falsity  of  the  testimony  at  the 
trial  of  the  case,  and  should  show  that  another  trial  would  probably  result 
in  a  different  judgment. 

10. — Same — Fraud  and  Collusion — Damages. 

A  plaintiff  in  trespass  to  try  title  shows  no  actual  damage  to  himself  by 
reason  of  fraud  or  collusion  on  the  part  of  the  defendants  in  said  suit,  their 
witnesses  and  the  trial  judge,  in  procuring  and  rendering  a  judgment  against 
him  for  the  land  in  controversy,  when  it  conclusively  appears  from  his  own 
testimony  and  proof  that  he  had  no  title  to  the  land  involved,  and  the  result 
of  the  trial  must  have  been  the  same  even  though  there  had  been  no  fraud, 
collusion  and  false  swearing. 

11. — Actual  Damages — Exemplary  Damages. 

Exemplary  damages,  cannot  be  recovered  in  the  absence  of  actual  dam- 
ages. 

18. — Action  for  Damages — Judicial  Officer. 

It  is  a  settled  principle  and  the  very  foundation  of  all  well  ordered 
jurisprudence,  that  every  judge,  whether  of  a  higher  or  lower  court,  in  the 
exercise  of  the  jurisdiction  conferred  on  him  by  law,  has  the  right  to  decide 
according  to  his  own  free  and  unembarrassed  convictions  uninfluenced  by  any 
apprehension  of  private  prosecution. 

13. — Same. 

No  public  officer  is  responsible  in  a  civil  suit  for  a  judicial  determina- 
tion however  erroneous  it  mav  be   and   however  malicious   the  motive  which 
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prompted  it.  Such  acts,  when  corrupt,  may  be  punished  criminally,  but  the 
law  will  not  allow  malice  and  corruption  to  be  charged  in  a  civil  action 
against  an  officer  for  what  he  does  in  the  performance  of  a  judicial  duty. 
The  rule  extends  to  judges  of  all  degrees,  to  jurors  and  to  all  judicial  officers, 
whatever  name  they  bear. 

14. — Amending  Pleading — Practice. 

While  much  liberality  is  allowed  in  the  amendment  of  pleadings  in  our 
practice  there  is  a  limit  to  the  right.  When  ample  time  and  opportunity 
have  been  given  a  party  to  perfect  his  pleadings  and  he  fails  to  do  so,  the 
action  of  the  trial  court  in  refusing  to  further  delay  the  trial  and  hinder 
the  business  of  the  court  in  order  that  an  amendment  might  be  prepared  and 
filed  will  not  be  cause  for  reversal. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  J.  C.  Roberts. 

Herman  Kruegel,  for  himself. — A  judgment  obtained  by  fraud  or 
false  swearing  is  invalid,  and  the  injured  party  may  have  the  case  re- 
examined if  during  the  term,  upon  motion  for  new  trial,  or  if  after 
the  term,  then  upon  a  suit  for  new  trial.  McMurray  v.  McMurray, 
67  Texas,  668-69;  Drinkard  v.  Ingram,  21  Texas,  654;  Bell  v.  Wal- 
nitzch,  39  Texas,  135. 

A  bill  of  review  is  a  common  law  remedy,  and  if  filed  at  a  subse- 
quent term  will  lie  to  set  aside  a  judgment  obtained  and  rendered 
at  a  former  term  adverse  to  plaintiff  by  fraud  or  accident  of  the  court 
or  by  an  act  of  the  opposite  party,  unmixed  with  fraud  or  negligence 
on  the  part  of  plaintiff  in  a  manner  bevond  his  control.  Rev.  Stats, 
of  Texas,  arts.  1375  and  1376;  Merrell  v.  Roberts,  78  Texas,  28; 
Johnson  v.  Templeton,  60  Texas,  238;  McMurray  v.  McMurray,  78 
Texas,  584;  Bryorly  v.  Clark,  48  Texas,  345;  Vardeman  v.  Edwards, 
21  Texas,  737;  Goss  v.  McClaren,  17  Texas,  107;  Browning  v. 
Pumphrey,  81  Texas,  163;  Eddleman  v.  McGlathery,  74  Texas,  280; 
Weaver  v.  Vandervanter,  84  Texas,  691 ;  Smith  v.  Patrick,  36  S.  W., 
762;  Lightfoot  v.  Wilson,  11  Texas  Civ.  App.,  151. 

That  ignorance  of  law  is  no  excuse  to  the  humblest  citizen,  and  that 
every  wilful  or  negligent  wrongdoing  of  one  person  to  the  injury  of 
another  carries  with  it  a  corresponding  liability,  and  that  what  is 
fraud  is  a  question  of  law,  but  that  whether  there  was  fraud  is  a 
question  of  fact,  and  that  a  judgment  rendered  in  a  court  without 
jurisdiction  is  illegal,  null  and  void,  and  that  a  bill  of  review  or  suit 
for  new  trial  to  set  aside  and  cancel  a  judgment  obtained  by  fraud 
and  false  swearing,  must  by  law,  like  a  motion  for  new  trial,  be  filed 
and  tried  in  the  same  court  in  which  the  judgment  was  rendered,  and 
is  not  a  transferable  case,  is  such  a  matter  of  law  in  which  the  parties 
to  such  bill  of  review  or  suit,  for  new  trial,  and  especially  the  judge 
of  the  court,  are  in  law  charged  with  knowledge  of  knowing.  Rev. 
Stats,  of  Texas,  art.  1455;  Texas  &  P.  R.  Co.  v.  Murphy,  46  Texas, 
357;  Houston  &  G.  N".  R.  Co.  v.  Parker,  50  Texas,  345;  Seale  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.,  65  Texas,  274;  Missouri  P.  Ry.  Co.  v. 
Weisen,  65  Texas,  443. 

Arbitrary,  deceitful,  unjust  and  oppressive  rulings  are  not  such  due 
course  of  law  of  the  land  as  is  meant  by  sections  13  and  19  of  the 
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Constitution  of  the  State  of  Texas,  and  section  1  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  Armstrong  v. 
Traylor,  87  Texas,  508;  Lloyd  v.  Brink,  35  Texas,  1;  Davidson  v. 
New  Orleans,  96  U.  S.,  97;  Wulzen  v.  Board  of  Supervisors,  40 
Am.  St.  Rep.,  17. 

Cobb  &  Avery,  for  appellees. — Where  a  case  has  once  been  tried 
and  judgment  rendered  against  appellants,  and  statement  of  facts 
filed  and  everything  done  to  perfect  a  writ  of  error  therefrom,  and  a 
transcript  has  been  made  up  and  filed  in  this  court,  and  appellant 
then  fails  to  prosecute  his  writ  of  error  by  failing  to  file  the  proper 
briefs,  and  this  court  dismisses  the  writ  of  error,  no  bill  of  review 
will  lie  in  the  District  Court.  Schleuning  v.  Duffy,  37  Texas,  527; 
Caperton  v.  Wanslow,  18  Texas,  125;  Burnley  v.  Bice,  21  Texas,  171 
and  183. 

In  a  bill  of  review  the  plaintiff's  pleadings  must,  at  the  least,  show 
that  the  first  judgment  was  wrong,  but  the  appellant's  pleadings  in 
this  present  suit  show  on  their  face  that  the  judgment  against  him  in 
the  first  suit .  was  right  for  the  following  reasons,  viz. :  1st.  The 
first  suit  was  an  action  of  trespass  to  try  title  to  a  lot  in  the  city  of 
Dallas,  in  which  suit  plaintiff  must  recover  on  the  strength  of  his 
own  title  as  shown  by  the  testimony.  The  only  evidence  of  title  in 
the  first  suit  offered  by  appellant  was  a  constable's  deed  purporting 
to  convey  the  lot  as  the  property  of  Murphy  &  Bolanz  to  Mrs.  J.  E. 
Harding  and  a  deed  from  Mrs.  Harding  to  him.  But  no  judgment 
or  execution  was  offered  authorizing  the  constable  to  make  the  sale 
or  deed,  and  these  were  absolutely  necessary  to  show  any  title  in 
appellant.  Criswell  v.  Bagsdale,  18  Texas,  443;  Wofford  v.  Mc- 
Kinna,  23  Texas,  36.  2d.  In  July,  1893,  Murphy  &  Bolanz  made  a 
statutory  general  assignment  of  their  property,  for  the  benefit  of  all 
their  creditors,  to  E.  T.  Loughborough,  who  duly  qualified  as  assignee 
and  acted  as  such  for  several  years.  The  purported  constable's  deed 
under  which  appellant  claims  was  made  in  February,  1894.  Under 
such  circumstances  it  is  well  settled  that  the  constable's  deed  conveyed 
no  title.  Blum  v.  Wellborne,  58  Texas,  157;  Hudson  v.  Eisenmayer, 
79  Texas,  401.  3d.  The  undisputed  evidence  in  the  original  suit 
showed  that  at  the  time  of  the  purported  levy  mentioned  in  the 
constable's  deed  the  lot  was  the  business  homestead  of  Murphy  & 
Bolanz  and  had  been  for  many  years  and  was  exempt  from  sale  under 
execution.  The  appellant  contended  that  partners  could  not  claim 
homestead  rights  in  partnership  property,  but  as  to  this  he  was  clearly 
wrong.     Swearingen  v.  Bassett,  65  Texas,  267. 

Where  a  demurrer  is  sustained,  plaintiff  has  only  the  right  to  file  a 
trial  amendment,  and  if  he  is  granted  the  privilege  of  amending  gen- 
erally he  must  do  so  in  a  reasonable  time,  and  nearly  a  year  is  not 
a  reasonable  time.  Trammell  v.  Swan,  25  Texas,  474  and  500;  Glass- 
cock v.  Hamilton,  62  Texas,  143. 

As  to  Judge  Thos.  F.  Nash  and  Murphy  &  Bolanz,  it  is  clear  that 
they  were  not  proper  parties  to  this  bill  of  review  and  that  appellant's 
pleadings  stated  no  cause  of  action  against  them.  Taylor  v.  Goodrich, 
25  Texas  Civ.  App.,  109  j  Bains  v.  Simpson,  50  Texas,  495, 
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TALBOT,  Associate  Justice. — This  is  a  proceeding,  styled  a  bill 
of  review,  instituted  by  the  appellant  against  Chas.  C.  Cobb,  John  M. 
Avery,  J.  P.  Murphy,  Chas.  F.  Bolanz,  and  Thomas  F.  Nash,  in  the 
District  Court  of  the  Fourteenth  Judicial  District  of  Texas,  to  set 
aside  a  judgment  rendered  in  said  court  May  1,  1902,  in  cause  No. 
20444,  in  which  the  appellant  herein  was  plaintiff  and  the  said  Chas. 
C.  Cobb  and  John  M.  Avery  were  defendants,  and  to  grant  appellant 
a  new  trial  of  said  cause.  In  addition  to  the  foregoing  relief,  appel- 
lant, upon  general  allegations  of  collusion  between  Cobb  and  Avery 
and  the  presiding  judge  and  false  testimony  given  by  Murphy  and 
Bolanz  to  defeat  a  fair  trial  of  said  cause  No.  20444,  prays  judgment 
herein  for  actual  damages  in  the  sum  of  $5,000  and  exemplary  dam- 
ages in  the  sum  of  $10,000  against  all  of  said  defendants.  His  plead- 
ings are  very  voluminous,  covering  one  hundred  pages  of  the  record 
sent  to  this  court,  and  purport  to  set  out  all  the  pleadings  filed,  all 
the  material  evidence  introduced,  and  all  the  proceedings  had  in 
the  original  suit  mentioned. 

Said  pleadings  allege,  in  substance,  that  appellant's  suit  No.  20444 
was  an  action  of  trespass  to  try  title  for  the  recovery  of  a  lot  and  the 
improvements  thereon  situated  on  Main  Street  in  the  city  of  Dallas, 
house  No.  253;  that  upon  the  conclusion  of  the  evidence  in  the  trial 
of  said  cause  the  court  instructed  the  jury  peremptorily  to  return  a  ver- 
dict for  the  defendants  Cobb  and  Avery,  which  was  done  and  judgment 
entered  accordingly;  that  appellant  prosecuted  a  writ  of  error  from 
said  judgment  to  the  Court  of  Civil  Appeals  for  the  Fifth  Supreme 
Judicial  District  of  Texas,  which  was  by  said  court  dismissed,  because 
appellant  failed  to  file  printed  briefs  in  said  court;  that  after  said 
writ  of  error  was  dismissed  by  the  Court  of  Civil  Appeals,  and  on 
April  29,  1904,  appellant  filed  this  proceeding  in  the  District  Court 
of  the  Fourteenth  Judicial  District. 

It  is  further  averred  in  appellant's  pleadings  herein,  in  substance, 
that  the  petition  in  his  suit  of  trespass  to  try  title  showed  that  Murphy 
&  Bolanz  was  a  copartnership  firm  composed  of  J.  P.  Murphy  and 
Chas.  F.  Bolanz,  and  that  said  firm  formerly  owned  the  lot  sued  for 
'In  said  action;  that  on  July  25,  1893,  said  Murphy  &  Bolanz,  pre- 
tending to  be  insolvent,  executed  a  fraudulent  general  assignment 
purporting  to  convey  all  their  property,  not  exempt  by  law,  to  one 
E.  T.  Loughborough  as  assignee  for  the  benefit  of  accepting  creditors; 
that  Mrs.  J.  E.  Harding,  under  whom  appellant  claims,  was  a  creditor 
of  said  Murphy  &  Bolanz,  but  did  not  accept  under  their  assignment; 
that  instead  she  sued  on  her  claim  amounting  to  $130,  and  recovered 
judgment  therefor  in  December,  1893;  that  she  caused  an  execution 
to  be  issued  on  said  judgment,  which  was  levied  on  the  lot  sued  for 
in  appellant's  original  suit  of  trespass  to  try  title  and  sold  by  virtue 
of  said  execution  on  February  6,  1894;  that  Mrs.  Harding  became 
the  purchaser  of  said  lot  at  said  sale  and  received  a  deed  therefor 
which  was  properly  acknowledged  and  duly  recorded;  that  on  Febru- 
ary 1,  1894,  while  said  assignment  was  still  pending,  Murphy  and  his 
wife  and  Bolanz  and  wife  fraudulently  sold  and  conveyed  said  lot 
to  defendants  Cobb  and  Avery  by  deed  duly  recorded,  which  deed 
recited  a  consideration  of  $18,000,  $6,500  cash  and  balance  on  time; 
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that  said  petition  further  showed  that  on  said  1st  day  of  February, 
1894,  the  sai,d  Cobb  and  Avery  also  purchased  or  pretended  to  pur- 
chase said  property  from  E.  T.  Loughborough,  assignee  of  Murphy 
&  Bolanz,  for  one  dollar;  that  said  conveyances  to  Cobb  and  Avery 
were  made  to  defraud  the  creditors  of  Murphy  &  Bolanz,  which  was 
well  known  to  Cobb  and  Avery  at  the  time  of  the  execution  and  de- 
livery of  said  deeds. 

Appellant's  petition  in  this  suit  further  set  out  the  answer  filed 
by  Cobb  and  Avery  in  appellant's  said  action  of  trespass  to  try  title, 
which  shows  that  they  plead  in  said  suit  not  guilty,  the  statutes  of 
limitation  of  three  and  ^ve  years,  and  that  any  cause  of  action  which 
appellant  and  those  under  whom  he  claimed  title  may  have  ever  had 
growing  out  of  the  frauds  alleged  in  his  petition  in  said  suit,  arose 
more  than  four  years  before  the  commencement  of  said  suit,  and 
therefore  was  barred  by  the  statute  of  limitation  of  four  years;  that 
in  reply  appellant  by  supplemental  petition  plead  that  the  acts  of 
fraud  set  up  by  him  could  not  have  been  discovered  earlier  than  1899, 
and  that  up  to  the  middle  of  the  year  1899  Mrs.  Harding,  from  whom 
he  bought,  was  a  married  woman;  that  Murphy  &  Bolanz  in  Septem- 
ber, 1898,  filed  a  voluntary  petition  in  bankruptcy,  and  June  9, 
1899,  were  duly  discharged;  that  they  were  not  bankrupt  in  1898, 
but  were  able  to  pay  all  their  debts,  and  that  they  had  notoriously 
failed  to  surrender  all  or  any  of  their  valuable  property  to  the  bank- 
rupt court  for  the  benefit  of  creditors. 

Following  the  allegations  showing  what  the  pleadings  of  the  par- 
ties were  in  the  trespass  to  try  title  suit,  appellant's  petition  herein 
purports  to  set  out^  substantially  all  the  material  evidence,  oral  and 
documentary,  adduced  on  the  trial  of  said  suit,  and  then  charges  that 
the  testimony  of  Cobb  and  Avery  given  on  said  trial  to  the  effect, 
"that  there  was  no  fraud  in  this  trade  so  far  as  Cobb  and  Avery  were 
concerned  and  that  they  had  no  notice  or  knowledge  of  any  fraud  by 
anyone  else,  and  that  Cobb  and  Avery  had  no  notice  or  knowledge 
of  any  fraud  in  the  assignment  of  Murphy  &  Bolanz,  can  not  be 
believed  by  honest  and  intelligent  men ;"  that  the  testimony  of  Murphy 
and  of  Bolanz  to  the  effect  that  "they  were  still  partners  conducting  a 
general  real  estate  business  in  the  city  of  Dallas,  and  as  such  had 
never  ceased  to  do  business  in  their  building,  253  Main  Street;  that 
we  intended  then  (meaning  at  the  time  when  they  bought  the  lot  and 
built  the  building,  253  Main  Street),  to  make  it  our  business  home- 
stead, and  we  always  claimed  it  as  our  business  homestead  from  that 
time  up  to  February  1,  1894,  when  we  sold  the  property  to  Cobb  and 
Avery  and  never  abandoned  it  as  our  business  homestead,  and  always 
conducted  our  business  in  said  building  and  never  closed  it;  that 
their  assignment  on  July  25,  1893,  was  not  a  prearranged  and  fraud- 
ulent assignment,  and  that  they  were  not  aware  of  an  assignment  until 
advised  by  their  attorneys  on  the  day  they  made  it,  on  July  25,  1893/' 
was  false  and  uttered  to  deceive  and  mislead  the  jury  and  the  court. 

Appellant's  petition  charges  that  Judge  Nash,  who  presided  at  the 
trial  of  appellant's  said  action  of  trespass  to  try  title,  "was  partial 
and  biased  against  plaintiff  and  unusually  favorably  disposed  towards 
defendants,    Cobb   and   Avery,    and   their   co-conspirators,   Murphy   & 
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Bolanz;  and  that  Judge  Nash,  to  prevent  a  true  verdict  of  the  jury 
in  favor  of  plaintiff  against  defendants,  conspired  and  colluded  witn 
defendants,  Cobb  and  Avery,  and  their  witnesses  against  Kruegel, 
and  against  law,  and  undermined  the  principles  of  the  jury  system, 
and  under  a  peremptory  charge,  by  sophistry  under  pretense  of  color 
of  law,  wilfully,  wrongfully  and  unlawfully  trespassed  on  plaintiff's 
constitutional  rights  and  on  the  field  and  functions  of  the  jury,  and 
wilfully  and  wrongfully  and  unlawfully  usurped  to  himself  the  duty 
and  functions  of  the  jury,  to  head  off  and  circumvent  a  fair  trial  and 
a  true  verdict  by  a  jury  of  plaintiff's  peers,  ,  which  con- 
spiracy, collusion  and  actions  of  the  court  are  not  errors,  but  wilful, 
actionable  wrongs  that  can  not  be  reached  or  cured  by  appeal." 

The  petition  concludes  with  a  prayer  for  a  rehearing  of  his  trespass 
to  try  title  suit;  that  the  judgment  rendered  therein  be  Bet  aside  and 
annulled;  that  in  lieu  thereof  that  he  have  judgment  for  the  property 
therein  sued  for,  and  that  on  account  of  the  conspiracy  and  wrongs 
alleged,  he  have  judgment  against  all  the  defendants  herein,  namely, 
Cobb,  Avery,  Murphy,  Bolanz  and  Nash,  for  the  sum  of  $5,000  as 
actual  damages  and  $10,000  as  exemplary  damages. 

It  appears  from  appellant's  pleadings  that  a  general  demurrer  to 
his  "original  petition  for  bill  of  review,"  was  heard  and  sustained 
December  16,  1907,  by  Hon.  Chas.  P.  Tucker,  sitting  as  special  judge, 
and  appellant  granted  leave  to  file  an  amended  or  supplemental  peti- 
tion; that  under  the  leave  so  granted  appellant  filed  two  supplemental 
petitions;  the  first,  covering  about  nineteen  pages  of  the  record,  was 
filed  October  26,  1908,  and  the  second,  covering  about  seven  pages, 
was  filed  November  6,  1908.  These  supplemental  petitions,  in  a  large 
measure,  reiterates  the  charges  of  conspiracy,  collusion,  fraud  and 
perjury  alleged  in  appellant's  original  petition  herein,  and  in  addi- 
tion thereto  aver,  in  substance,  that  appellant's  petition  in  his  said 
trespass  to  try  title  suit  presents  on  its  face  a  valid  and  meritorious 
cause  of  action;  that  the  judgment  in  said  suit,  which  is  by  this  pro- 
ceeding sought  to  be  set  aside,  was  obtained  by  fraud  or  mistake  of 
the  court  and  false  swearing  of  witnesses  in  a  manner  that  could  not 
have  been  anticipated  by  appellant  and  over  which  he  had  no  control 
and  to  which  he  had  in  no  way  contributed;  that  appellant  claims 
the  property  in  question  under  a  better,  legal,  valid,  prior  and  superior 
title  than  the  defendants  in  said  suit,  obtained  by  him  for  a  valuable 
consideration  from  Mrs.  J.  E.  Harding,  a  married  woman,  though 
living  separate  and  apart  from  her  husband,  whose  whereabouts  he 
does  not  know;  that  after  having  learned  the  fraud,  deception  and 
concealment  of  the  fraud  of  Murphy  &  Bo]anz,  Cobb  &  Avery,  and 
many  others  concerning  said  property  and  other  matters  incident 
thereto,  he,  appellant,  paid  her  the  price  she  asked,  and  she,  by 
quitclaim  deed,  duly  executed  and  delivered,  sold  and  conveyed  to 
appellant  all  her  right,  title  and  interest  in  said  property. 

The  defendants  answered  herein  by  a  general  demurrer  and  general 
denial.  On  November  7,  1908,  the  case  was  called  for  trial,  and  upon 
presentation  of  defendants'  general  demurrer  it  was  sustained,  and 
the  court  having  refused  to  allow  appellant  to  again  amend  his  plead- 
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ings,  the  cause  was  dismissed,  to  which  action  of  the  court  the  appel- 
lant excepted  and  now  has  the  case  before  this  court  on  appeal. 

We  shall  not  quote  and  discuss  in  detail  the  several  assignments  of 
error.  The  principal  question  involved  is  whether  or  not  the  appel- 
lant's petition  shows  upon  its  face  that  he  is  not  entitled  to  the  relief 
sought.  In  explanation  of  a  bill  of  exceptions  reserved  by  the  appel- 
lant to  the  court's  action  in  sustaining  appellee's  general  demurrer 
and  dismissing  his  case,  the  presiding  judge  states  that  said  demurrer 
was  sustained  "on  the  theory  that  this  is  a  suit  to  set  aside  a  judg- 
ment obtained  in  the  court  at  a  former  term,  1902,  an  appeal  from 
which  was  dismissed  in  the  Honorable  Court  of  Appeals  on  February 
13,  1904;"  and  appellant  seems  to  insist  that  unless  the  court's  rul- 
ing can  be  sustained  on  the  ground  that  because  he  prosecuted  an 
appeal  from  said  judgment  he  is  thereby  precluded  from  maintaining 
this  proceeding,  the  case  ought  to  be  reversed  and  remanded  for  trial. 
We  are  of  the  opinion,  however,  that  appellant's  petition  shows  on 
its  face  that  he  is  not  entitled  to  a  new  trial  of  his  suit  of  trespass 
to  try  title  against  Cobb  &  Avery,  and  hence  the  court's  action  in 
respect  thereto  must  be  sustained,  no  matter  whether  he  gave  the  cor- 
rect reason  therefor  or  not.  Rulings  of  the  courts,  when  brought  in 
review  before  a  higher  tribunal,  have  frequently  been  upheld  for  rea- 
sons entirely  different  from  those  upon  which  such  rulings  Were  based. 
(Missouri,  K.  &  T.  Ry.  Co.  v.  Waggoner,  102  Texas,  260.)  What 
effect  the  prosecution  of  an  appeal  or  writ  of  error  from  the  judgment 
rendered  in  appellant's  said  trespass  to  try  title  suit  has  upon  his 
right  to  reopen  said  judgment  in  this  suit,  we  deem  it  unnecessary 
to  determine.  It  has  been  held,  however,  by  the  Supreme  Court  of 
this  State  that  the  remedy  by  petition  for  review  given  under  a  stat- 
ute very  similar  to  article  1375,  our  present  statute  upon  the  subject, 
was  additional  to  the  remedy  by  writ  of  error  and  not  preclusive 
thereof,  and  that  said  remedies  are  concurrent.  (Chrisman  v.  Miller, 
15  Texas,  159;  Doty  v.  Moore,  16  Texas,  592.) 

But  the  appellant's  right  to  reopen  the  judgment  as  prayed  for  in 
the  present  case,  if  any  he  has,  is  not  given  by  article  1375,  nor  by 
any  other  provision  of  our  statute.  Article  1375  reads  as  follows: 
"In  cases  in  which  judgment  has  been  rendered  on  service  of  process 
by  publication,  when  the  defendant  has  not  appeared  in  person  or  by 
an  attorney  of  his  own  selection,  a  new  trial  may  be  granted  by  the 
court  upon  the  application  of  the  defendant  for  good  cause  shown, 
supported  by  affidavit,  filed  within  two  years  after  the  rendition  of 
such  judgment."  The  effect  of  this  statute,  as  is  clearly  expressed 
by  its  language,  is  to  allow  two  years  in  which  to  make  application 
for  a  new  trial  in  suits  where  service  is  had  upon  the  defendant  by 
publication,  and  this  only  when  the  defendant  has  neither  appeared 
in  person  nor  by  an  attorney  of  his  own  selection.  It  has  no  applica- 
tion when  the  defendant  has  been  personally  served  with  citation,  or 
when  he  appears  in  person,  or  by  an  attorney  selected  by  him. 

It  seems  to  be  well  established,  however,  by  the  decisions  that  in 
applications  for  a  new  trial  made  subsequent  to  the  term  at  which 
the  judgment  was  obtained,  the  complainant  is  not  confined  to  the 
rules  of  practice  prescribed  by  the  statute.     The  proceeding  may  be 
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treated  as  one  in  the  nature  of  an  original  suit  in  equity,  and  what- 
ever would  be  the  subject  of  equitable  cognizance  would  be  of  like 
cognizance  in  a  suit  for  a  new  trial.  If,  in  such  a  case,  it  appears 
that  the  judgment  was  obtained  by  fraud,  accident  or  mistake,  with- 
out any  want  of  diligence  on  the  part  of  the  person  against  whom  it 
was  rendered,  or  by  either  of  such'  means  the  complaining  party,  with- 
out his  fault  or  neglect,  was  denied  a  meritorious  defense,  our  District 
Courts,  in  the  exercise  of  their  equitable  powers,  may  reopen  the  case 
and  by  a  reexamination  of  it  on  its  merits  grant  such  relief  as  equity 
and  justice  may  demand.  (Overton  v.  Blum,  50  Texas,  417;  Mc- 
Murray  v.  McMurray,  67  Texas,  665.)  If  relief  is  sought  on  the 
ground  that  the  judgment  was  procured  through  the  false  testimony 
of  the  opposite  party,  it  must  appear  by  the  allegations  of  the  petition, 
or  be  fairly  or  reasonably  inferred  therefrom,  that  the  falsity  of  the 
testimony  was  not  discovered  until  after  the  close  of  the  term  at 
which  such  judgment  was  rendered;  or  if  because  of  the  denial  of 
some  meritorious  defense  to  the  action,  it  is  not  sufficient  that  the 
complainant  did  not  know  of  such  ground  of  defense,  but  it  must 
appear  that  ignorance  of  the  defense  did  not  result  from  any  lack  of 
diligence  on  his  part. 

As  before  stated,  appellant's  petition  alleges,  in  effect,  that  the 
judgment  rendered  against  him  in  his  suit  of  trespass  to  try  title 
against  Cobb  &  Avery  was  the  result  of  false  testimony  given  by. 
Murphy  &  Bolanz  on  the  trial  of  that  case,  and  a  conspiracy  entered 
into  between  the  several  defendants  in  this  suit  to  circumvent  and 
defeat  a  fair  trial.  His  pleadings,  as  has  been  seen,  also  aver  that 
he  'claimed  title  to  the  property  which  was  involved  in,  the  trespass  to 
try  title  suit,  through  Mrs.  Harding,  who  purchased  said  property 
at  a  constable's  sale  made  on  February  6,  1894,  by  virtue  of  an  exe- 
cution issued  upon  a  judgment  in  her  favor  against  Murphy  & 
Bolanz,  and  purports  to  set  out  the  evidence,  oral  and  documentary, 
adduced  on  the  trial  of  said  suit.  We  have  carefully  examined  the 
record  and  the  only  evidence  we  find  that  was  offered  in  support  of 
his  claim  of  title  is  a  constable's  deed  purporting  to  convey  the  lot 
and  premises  sued  for  by  him,  as  the  property  of  Murphy  &  Bolanz, 
to  Mrs.  J.  E.  Harding,  and  a  deed  from  the  said  Mrs.  Harding  to 
him.  Neither  the  judgment  in  favor  of  Mrs.  Harding  against 
Murphy  &  Bolanz,  nor  the  execution  under  which  the  property  sought 
to  be  recovered  was  sold,  appears  to  have  been  introduced.  Nor  do 
we  find  that  any  testimony  was  offered  showing  or  tending  to  show 
the  loss  or  destruction  of  said  judgment  and  execution,  or  that  for 
any  reason  they  could  not  be  produced;  neither  do  we  find  any  testi- 
mony proving  the  contents  of  said  judgment  or  execution.  The  par- 
ties claimed  title  to  the  property  through  Murphy  &  Bolanz  as  com- 
mon source,  and  the  introduction  in  evidence  of  this  judgment  and* 
execution,  or  proof  of  inability  to  produce  them  and  of  their  contents, 
was  indispensable  to  appellant's  right  to  recover.  Without  proof  of 
his  power  to  sell,  a  sheriff's  or  constable's  *deed  must  be  treated  as  a 
nullity,  and  unless  it  is  supported  by  the  judgment  and  execution 
it  will  convey  no  title.     (Wofford  v.  McKinna,  23  Texas,  36;  Leland 
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v.  Wilson,  34  Texas,  79.)  No  effort  to  deraign  title  beyond  this 
common  source  seems  to  have  been  made. 

Again,  it  is  well  settled  by  the  decisions  of  this  State  that  a  peti- 
tion based  on  equitable  grounds  for  a  new  trial  and  made  after  the 
adjournment  of  the  term  of  court  at  which  the  case  was  tried  and 
judgment  rendered,  must  show  sufficient  matter  to  have  entitled  the 
applicant  to  a  new  trial  if  applied  for  at  the  term  at  which  the  judg- 
ment was  rendered,  and  also  a  sufficient  legal  excuse  for  not  having 
made  the  application  during  such  term.  (Goss  v.  McClaren,  17 
Texas,  120;  Cook  v.  De  la  Garza,  13  Texas,  432;  Hough  v.  Hammond, 
36  Texas,  657;  Hagsdale  v.  Green,  36  Texas,  193.)  Appellant's  peti- 
tion in  this  suit  does  not  show  that  he  complied  with  this  rule. 
Indeed,  he  does  not  show  that  he  made  any  motion  for  a  new  trial 
in  the  original  suit  of  trespass  to  try  title  at  the  term  of  the  court 
at  which  the  judgment  therein  was  rendered.  Nor  does  he  show  or 
attempt  to  show  why  this  was  not  done. 

It  therefore"  follows  that  for  the  first  above  stated  reason  it  was 
not  only  proper,  but  became  the  duty  of  the  trial  judge  to  instruct 
the  jury  to  return  a  verdict  in  said  suit  for  the  defendants  Cobb  & 
Avery;  and  for  both  or  either  of  the  foregoing  reasons  the  general 
demurrer  urged  in  this  suit  was  properly  sustained. 

Whether  the  property  sued  for  by  appellant  in  his  said  suit  of 
trespass  to  try  title  was  at  the  time  of  the  execution  sale  under  which 
appellant  claims,  the  business  homestead  of  Murphy  &  Bolanz,  became 
a  question  on  the  trial  of  said  suit;  and  that  it  was  such  homestead 
up  to  the  22d  day  of  July,  1893,  is  clearly  established,  we  think,  by 
the  undisputed  evidence;  but  whether  on  that  date  it  was  abandoned 
and  ceased  to  be  the  business  homestead  of  said  parties  was  prob- 
ably an  issuable  fact.  We  are  inclined  to  the  opinion,  however,  that 
the  preponderance  of  the  evidence  of  probative  force  tended  to  estab- 
lish the  negative  of  the  question,  but  we  do  not  base  our  decision 
upon  that  phase  of  the  case. 

We  are  also  of  the  opinion  that  the  allegations  of  appellant  to  the 
effect  that  the  judgment  sought  to  be  vacated  in  this  proceeding  was 
obtained  by  the  false  testimony  of  J.  P.  Murphy  and  Chas.  F. 
Bolanz,  are  insufficient  to  authorize  the  granting  of  a  new  trial,  and 
were  therefore  subject  to  appellees'  general  demurrer.  This  testimony 
related  to  defenses  arising  on  the  pleadings  filed  by  Cobb  &  Avery 
in  the  original  suit ;  and  to  grant  a  new  trial  on  the  allegations  that  said 
testimony  was  false,  would  result  in  allowing  appellant  to  try  over 
again  a  case  which  had  before  been  adjudicated  between  the  same 
parties  after  notice,  appearance,  and  an  opportunity  for  a  full  hear- 
ing, followed  by  an  adjudication  upon  the  evidence  offered  in  support 
of  said  defenses.  The  allegations  do  not  present  a  case  calling  for 
an  application  of  the  established  principle  of  jurisprudence  that  courts 
of  justice  have  power  in  a  proper  proceeding  to  set  aside  or  annul 
their  judgments  whenever  it  appears  that  an  innocent  party  without 
notice  has  been  aggrieved  «by  a  judgment  obtained  against  him  with- 
out his  knowledge  or  fault,  by  the  fraud  of  the  other  party.  The 
allegations  of  appellant  are  simply  to  the  effect  that  certain  testimony 
given  by  Murphy  &  Bolanz,  and  possibly  Cobb  &  Avery,  on  the  trial 
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of  his  trespass  to  try  title  suit  in  relation  to  questions  therein  in- 
volved, and  in  which  the  judgment  sought  to  be  vacated  by  this 
proceeding  was  rendered,  was  false.  He  does  not  allege  that  for  any 
reason  he  was  prevented  or  unable  to  show  the  falsity  of  said  testi- 
mony in  the  trial  of  said  suit,  nor  does  it  appear  that  since  said  trial 
he  has  discovered  testimony  which  was  unknown  to  him  at  the  time 
of  the  trial  and  which  could  not  have  been  discovered  in  the  exercise 
of  reasonable  diligence  on  his  part,  by  which  the  falsity  of  said  tes- 
timony can  be  established  and  a  different  result  produced  upon  another 
trial.  On  the  contrary,  by  the  testimony  of  appellant,  given  on  the 
trial  of  said  original  suit,  it  appears  that  he  discovered  in  1899,  long 
before  he  brought  his  suit  against  Cobb  &  Avery  for  the  lot  and 
premises  described  in  his  petition  in  said  suit,  facts  and  circumstances 
which  convinced  him  that  J.  P.  Murphy  and  Chas.  P.  Bolanz  could 
not  be  believed  on  oath,  and  hence  should  have  been  prepared  with 
such  testimony  as  he  could  produce  to  impeach  said  witnesses  or  to 
rebut  any  material  testimony  given  by  them  on  the  material  issues 
raised  by  the  pleadings.  If  by  granting  a  new  trial  of  said  suit  of 
trespass  to  try  title  upon  appellant's  allegations  that  the  judgment 
therein  was  procured  by  the  false  testimony  of  Murphy  &  Bolanz,  the 
case  should  again  be  tried  on  practically  the  same  evidence  and 
again  result  in  a  judgment  unfavorable  to  appellant,  for  the  same 
reason  as  is  now  presented  he  could  again  insist  that  such  judgment 
be  vacated,  and  so  on  indefinitely.  A  judgment  can  not  be  called  in 
question  on  the  ground  of  fraud  in  its  procurement,  in  a  separate 
and  independent  suit  subsequently  brought  between  the  same  par- 
ties, when  it  appears  that  the  said  judgment  was  entered  after  due 
notice  to  the  adverse  party,  followed  by  an  adjudication  upon  the 
evidence  offered  in  support  of  the  allegations  in  the  first  suit. 
(Greene  v.  Greene,  2  Gray   (Mass.),  361.) 

Nor  do  the  allegations  in  this  suit  show  any  cause  of  action  against 
the  appellees  for  the  actual  and  exemplary  damages  sought  to  be 
recovered  on  the  theory  that  there  was  a  conspiracy  entered  into 
between  the  appellees  to  defeat  by  false  testimony  and  the  partiality 
of  the  trial  judge  a  fair  trial  of  appellant's  original  suit  against 
Cobb  &  Avery.  The  claim  made  for  such  damages  is  evidently  based 
upon  the  alleged  fact  that  by  reason  of  the  conspiracy  charged  appel- 
lant failed  to  recover  the  lot  and  premises  sued  for  in  his  action  of 
trespass  to  try  title  against  Cobb  &  Avery,  whereby  he  lost  the  value 
of  said  property,  $25,000,  and  the  rents  and  revenues  arising  there- 
from, amounting  to  $2400  per  annum,  when  as  a  matter  of  fact  the 
allegations  of  his  petition  show  that  he  failed  to  prove  title  in  him- 
self and  hence  not  entitled  to  recover  said  property  whether  the  con- 
spiracy and  partiality  alleged  did  or  did  not  exist.  His  petition  shows 
no  other  ground  for  actual  damages,  and  having  failed  to  establish 
by  proof  his  claim  of  title  or  right  of  possession  to  the  property,  he 
suffered  no  such  damages  of  which  he  can  now  justly  complain  on 
account  of  the  adverse  judgment  rendered  against  him,  and  not  hav- 
ing sustained  any  actual  damages,  exemplary  damages  were  not  re- 
coverable. 

For  another  and  different  reason  no  right  of  recovery  against  Judge 
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Nash  was  shown,  and  the  District  Court  did  not  therefore  err  in 
refusing,  as  is  insisted  by  appellant,  upon  the  suggestion  of  Judge 
Nash's  death,  to  continue  the  case  to  make  his  legal  representatives 
or  heirs  parties.  It  is  a  settled  principle,  "and  the  very  foundation 
of  all  well  ordered  jurisprudence,  that  every  judge,  whether  of  a 
higher  or  a  lower  court,  in  the  exercise  of  the  jurisdiction  conferred 
on  him  by  law,  has  the  right  to  decide  according  to  his  own  free 
and  unembarrassed  convictions  uninfluenced  by  any  apprehension  of 
private  prosecution."  (Taylor  v.  Goodrich,  25  Texas  Civ.  App.,  109; 
Yates  v.  Lansing,  5  Johns.,  282;  Rains  v.  Simpson,  50  Texas,  495.) 
In  the  last  cited  case,  after  making  the  above  and  other  quotations 
from  the  case  of  Yates  v.  Lansing,  supra,  it  is  said  that,  "from 
the  very  necessity  of  the  case  this  immunity  from  private  liability 
extends  not  only  to  negligent,  but  wilful  and  malicious  judicial  acts, 
citing  Pratt  v.  Gardner,  2  Cush.,  69,  and  Weaver  v.  Devendorf,  3 
Den.,  117.  In  the  last  mentioned  case  Beardsley,  J.,  speaking  for 
the  court,  says:  "No  public  officer  is  responsible  in  a  civil  suit  for 
a  judicial  determination,  however  erroneous  it  may  be,  and  however 
malicious  the  motive  which  prompted  it.  Such  acts,  when  corrupt, 
may  be  punished  criminally,  but  the  law  will  not  allow  malice  and 
corruption  to  be  charged  in  a  civil  suit  against  such  an  officer  for 
what  he  does  in  the  performance  of  a  judicial  duty.  The  rule  ex- 
tends to  judges  from  the  highest  to  the  lowest;  to  jurors,  and  to  all 
public  officers,  whatever  name  they  may  bear,  in  the  exercise  of  judi- 
cial power."  It  is  said  that  the  principles  upon  which  these  decisions 
rest  "lie  at  the  very  foundation  of  all  good  government — the  greatest 
good  to  the  greatest  number;"  that  "in  the  imperfection  of  human 
nature  it  is  better  that  an  individual  should  occasionally  suffer  a 
wrong  than  the  course  of  justice  should  be  impeded  and  fettered  by 
constant  and  perpetual  restraint  and  apprehension  on  the  part  of  those 
who  are  to  administer  it"  (Garnett  v.  Ferrand,  6  B.  &  C,  611)  ; 
that  the  privilege  is  not  intended  so  much  for  the  protection  of  the 
judge  as  an  individual,  as  for  the  protection  of  society  by  preventing 
the  scandal  and  embarrassment  which  would  follow  should  the  judicial 
department  which  represents  one  of  the  most  sensitive  and  vital  parts 
of  sovereignty,  be  subjected  to  the  separate  prosecutions  of  private 
parties."  ("Rains  v.  Simpson,  supra.)  Of  course,  the  application  of 
this  principle  or  immunity  depends  upon  whether  the  particular  or 
given  act  was  ministerial  or  judicial.  The  action  will  in  the  former 
case  be  sustained,  and  in  the  latter  it  will  not.  The  charges  of  con- 
spiracy and  collusion  on  the  part  of  Judge  Nash  are  manifestly  based 
upon  his  action  in  directing  a  verdict  in  favor  of  Cobb  &  Avery.  This 
action  involved  the  exercise  of  discretion  or  judgment  and  was  there- 
fore judicial.  (Commissioner  v.  Smith,  5  Texas,  571;  Arberry  v. 
Beavers,  6  Texas,  467. 

The  third  and  fourth  assignments  of  error  are  grouped.  The  third 
complains  that  the  trial  court  erred  in  refusing,  after  appellees*  gen- 
eral demurrer  had  been  sustained,  to  grant  appellant  leave  to  amend 
his  pleadings.  The  fourth  asserts  that  the  court  erred  in  sustaining 
the  defendants'  general  demurrer.  These  assignments  present  separate 
and  distinct  questions  for  decision;  they  are  not  accompanied  with 
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any  proposition  whatever,  and  under  the  rules  are  not  entitled  to  con- 
sideration. We  are  of  opinion,  however,  that  neither  assignment  shows 
reversible  error.  The  fourth  has  already  been  disposed  of  against 
appellant's  contention.  With  reference  to  the  third,  it  may  be  said 
that  amendments  of  pleadings  ordinarily  are  liberally  allowed  in  our 
practice,  but  there  is  certainly  a  limit  to  such  right.  In  this  case  it 
appears,  as  has  been  shown,  that  in  December,  1907,  a  general  demur- 
rer to  appellant's  original  petition  was  sustained  and  appellant  granted 
leave  to  file  an  amended  or  supplemental  petition.  Under  this  per- 
mission appellant  filed  two  supplemental  petitions,  the  first  covering 
nineteen  pages,  and  the  second  seven  pages  of  the  record.  These  sup- 
plemental petitions,  in  our  opinion,  failed  to  strengthen  appellant's 
case,  and  when  again  called  for  trial,  November  7,  1908,  a  general 
demurrer  was  again,  sustained.  That  appellant  had  been  afforded 
ample  time  and  opportunity  to  fully  plead  all  the  material  facts  con- 
stituting his  cause  of  action  or  grounds  for  the  relief  sought,  can 
hardly  be  questioned,  and  we  think  the  court,  under  the  circumstances, 
was  clearly  justified  in  refusing  to  entertain  further  amendments. 
It  is  said  that  when  such  time  and  opportunity  has  been  given  to 
remedy  defects  in  the  pleadings,  parties  have  not  the  right  to  delay 
the  trial  and  hinder  the  progress  of  the  business  of  the  court  for  that 
purpose.  (Trammel  v.  Swan,  25  Texas,  500;  Alexander  v.  Brown,  29 
S.  W.,  561.) 

After  a  careful  consideration  of  appellant's  assignments  of  error 
and  of  the  record,  we  have  been  unable  to  discover  any  error  which, 
in  our  opinion,  authorizes  a  reversal  of  the  case,  and  the  judgment  of 
the  lower  court  is,  therefore,  affirmed. 

Affirmed. 

Writ  of  error  refused. 


James  Mellody  v.  Missouri,  Kansas  &  Texas  Railway  Company 

of  Texas. 

Decided  January  8,  1910. 

Master  and  Servant — Contagions  Disease — Ordinary  Care. 

In  a  suit  against  a  railroad  company  for  damages  for  allowing  its  section 
house  to  become  infected  with  smallpox  whereby  plaintiff  contracted  the  dis- 
ease and  lost  his  eyesight,  evidence  reviewed  and  held  so  insufficient  to  show 
negligence  on  the  part  of  the  defendant  as  to  justify  the  trial  court  in  in- 
structing a  verdict  against  the  plaintiff. 

Appeal  from  the  District  Court  of  Rockwall  County.     Tried  below 
before  Hon.  F.  L.  Hawkins. 

W.  H.  Allen  and  Wallace  &  Mount,  for  appellant. 

Coke,  Miller  &  Coke,  W.  C.  Jones  and  Stroud  &  Ridgell,  for  ap- 
pellee. 

TALBOT,  Associate  Justice.— This  suit  was   instituted   by  the 
appellant  pgaicst  the  appellee-  to  recover  damages  sustained  by  him 
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through  the  alleged  negligence  of  appellee  in  permitting  its  section 
house  in  Eockwall  County  to  become  infected  with  smallpox,  which 
was  communicated  to  appellant,  destroying  his  eyesight  and  rendering 
him  totally  blind.  The  petition  alleges,  in  substance,  that  in  March, 
1891,  the  defendant  made  a  contract  of  employment  with  plaintiff's 
father  as  a  section  foreman,  and  that  by  virtue  of  such  contract  plain- 
tiffs father  was  required  to  reside  with  his  family,  including  plain- 
tiff, in  defendant's  section  house  at  or  near  the  town  of  Rockwall, 
which  the  defendant  maintained  as  a  boarding  and  lodging  house  for 
its  two  section  gangs  with  their  respective  foremen,  one  of  whom 
was  plaintiffs  father,  the  other  one  Fred  Bryers;  that  on  or  about 
said  date  said  Bryers,  under  and  by  virtue  of  his  employment,  under- 
took to  occupy  said  section  house  with  his  family,  which  then  consisted 
of  himself  and  his  infant  son;  that  the  said  child  of  the  said  Bryers 
had  been  exposed  to  smallpox  at  Palestine,  Texas,  before  being 
brought  to  said  section  house,  which  was  or  ought  to  have  been 
known  to  Bryers;  that  in  a  few  days  after  said  child  was  placed  in 
the  section  house  by  its  father  it  became  sick  of  smallpox,  and  that 
in  this  way  the  defendant  negligently  permitted  such  section  house 
to  become  infected  with  a  dangerous  contagious  disease,  thereby 
negligently  communicating  such  disease  to  plaintiff,  then  an  infant 
four  years  of  age,  which  resulted  in  rendering  plaintiff  totally  and 
hopelessly  blind,  and  causing  him  to  then  suffer  great  physical  pain 
and  mental  anguish,  which  pain  and  anguish  plaintiff  has  continu- 
ously suffered  from  the  date  of  his  sickness  and  will  in  the  future 
continue  to  suffer. 

The  defendant  answered  by  general  demurrer,  general  denial,  and 
specially  plead,  in  substance,  that  if  its  section  foreman  brought  his 
child  to  the  section  house  near  Rockwall  after  it  had  been  exposed  to 
smallpox,  the  fact  that  the  child  had  been  so  exposed  was  unknown 
to  the  said  section  foreman  or  to  the  defendant;  that  the  section  fore- 
man, in  bringing  the  child  from  Palestine  to  Rockwall,  if  he  did 
bring  it  as  alleged  by  plaintiff,  was  not,  in  so  doing,  acting  in  the 
discharge  of  any  duty  incident  to  or  connected  with  his  employment, 
but  was  acting  solely  in  his  individual  capacity,  and  at  the  time  was 
not  actively  engaged  in  the  service  of  defendant;  that  the  defendant 
had  no  knowledge  whatever  that  the  said  section  foreman  had  gone  to 
Palestine  for  his  child ;  that  the  room  in  the  section  house  occupied 
by  its  foreman  was  under  his  exclusive  control  and  management;  and 
that  if  the  child  was  brought  to  the  section  house  it  was  brought 
there  under  an  agreement  with  plaintiff's  father  and  mother,  who 
had  control  of  the  house,  about  which  private  contract  or  agreement 
defendant  had  no  knowledge  and  with  which  it  had  nothing  to   do. 

After  the  introduction  of  the  evidence  the  trial  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  defendant  railway  company. 
This  instruction  was  obeyed  and  judgment  entered  in  accordance 
therewith.  From  the  judgment  thus  rendered,  the  plaintiff  has  ap- 
pealed, and  assigns  as  error  the  court's  action  in  directing  the  jury 
to  return  a  verdict  for  the  defendant.  The  facts  upon  which  a 
decision  of  the  question  turns  are  practically  undisputed,  and  are 
substantially  as  follows:    In  February,  March  and  April,  1891,  the 
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defendant  had  two  sections  on  its  road,  the  division  line  between 
them  being  near  Rockwall,  Texas.  James  Mellody,  foreman  of  one 
of  said  sections,  with  his  family,  resided  in  the  section  house  and 
boarded  the  employes  of  the  two  sections.  F.  C.  Bryers,  who  had 
charge  of  the  other  section,  occupied  a  room  in  the  section  house  and 
boarded  with  Mr.  Mellody.  The  section  men  roomed  in  what  is 
termed  the  "bunk  house,"  which  was  near  the  section  house.  The 
foremen  and  men  were  required  to  reside  in  or  near  the  section  house. 
The  foremen  had  the  same  jurisdiction  over  the  section  house  as  they 
did  over  the  railroad  track,  and  it  was  their  duty  to  keep  the  hou?e 
clean,  and  such  work  of  this  character  as  was  not  done  by  the  wife 
of  Mr.  Mellody  was  done  by  section  men,  an  equal  number  being 
assigned  for  this  purpose  from  each  of  the  two  sections.  F.  C.  Bryers 
was  living  apart  from  his  wife  in  February,  1891.  Soon  thereafter 
he  instituted  a  suit  for  divorce  against  her  at  Palestine,  Texas,  and 
about  March  21  or  22  he  returned  to  Palestine  to  look  after  said 
suit.  He  had  no  leave  of  absence  for  this  purpose,  but  wired  the 
roadmaster  that  he  was  going  on  the  day  he  left.  While  in  Pales- 
tine he  learned  that  there  was  an  epidemic  of  what  was  called  "black 
measles"  in  the  city.  His  wife  was  at  the  time  quarantined,  said  to 
be  sick,  with  a  guard  about  the  house  in  which  she  was  kept,  and  he 
was  not  permitted  to  see  her  except  at  a  distance.  He  talked  to  her, 
however,  at  a  distance  of  some  fifty  feet  through  an  open  window. 
In  the  course  of  the  conversation  she  agreed  that  he  might  take  their 
child,  who  was  some  four  years  old,  back  with  him,  if  he  would  send 
it  to  her  mother.  *This  he  agreed  to  do.  He  consulted  his  attorneys 
and  made  the  necessary  arrangements  for  taking  the  child  back  with 
him.  He  was  advised  that  it  would  be  necessary  for  him  to  get  a 
health  certificate,  as  other  places  had  quarantined  against  Palestine. 
He  consulted  the  city  health  officer,  who  went  with  him  to  the  place 
where  the  child  was  staying,  the  house  being  some  fifty  feet  from  the 
house  in  which  his  wife  was  quarantined.  After  consulting  the  guard 
and  others,  who  informed  him  the  child  had  not  been  exposed  to  the 
disease,  the  city  health  officer  consented  that  the  child  might  be 
removed,  and  gave  him  and  his  father,  Bryers,  each  a  health  certifi- 
cate. The  child  was  not  permitted  to  go  into  the  presence  of  his 
mother,  but  bade  her  good-bye  from  the  place  where  Mr.  Bryers  had 
stood  when  talking  with  her.  After  getting  the  health  certificates 
Bryers  left  with  the  boy  for  Rockwall.  While  on  the  train  his  child 
went  near  another  child,  whose  mother  said  it  had  fever,  and  as  she 
had  but  recently  lost  her  husband  as  a  result  of  black  measles,  she 
feared  the  little  one  was  afflicted  in  the  same  way.  After  being  ad- 
vised of  this,  Bryers  did  not  permit  his  boy  to  go  near  the  sick 
child  any  more.  Bryers  took  his  child  to  the  section  house  at  Rock- 
wall and  requested  Mrs.  Mellody,  wife  of  the  other  section  foreman, 
to  permit  him  to  stay  there  a  week  or  two  until  he  could  make  ar- 
rangements to  take  him  to  his  grandmother.  M.  J.  Murray,  appellee's 
roadmaster,  also  requested  Mrs.  Mellody  to  permit  the  child  to  remain 
there  a  short  time,  which  she  consented  to  do.  Some  fifteen  days 
after  the  Bryers  child  was  brought  to  the  section  house  he  was  taken 
sick  while  his  father  was  out  on  his  section  at  work.    As  soon  as  the 
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father  came  in  and  was  told  of  the  boy's  illness  he  went  for  a  physi- 
cian, securing  Dr.  J.  E.  Selby,  who  was  not  in  anywise  connected 
witli  the  defendant.  Dr.  Selby  was  then  a  young  physician.  He  was 
a  graduate  of  the  medical  department  of  Vanderbilt  University,  and 
was  at  the  time  in  the  active  practice  of  medicine.  Bryers  asked  a 
number  of  people  about  Dr.  Selby,  and  they  recommended  the  doctor 
to  him.  That  is  the  reason  he  was  called  in.  Bryers  heard  that  there 
was  an  epidemic  of  black  measles  at  Palestine  when  he  was  there, 
but  he  did  not  hear  that  anyone  there  was  afflicted  with  smallpox. 
Up  to  the  time  the  child  got  sick  Bryers  did  not  tell  Mrs.  Mellody 
anything  about  it  having  been  exposed  to  any  contagious  '  disease. 
While  the  Bryers  child  was  ill  his  father  received  a  letter  from  a 
party  at  Palestine,  who  was  in  no  way  connected  with  the  defendant, 
stating  that  the  child's  mother  had  died  of  smallpox.  Bryers  read 
the  letter  to  Dr.  Selby,  and  stated  to  him  that  he  brought  the  child 
from  Palestine,  and  explained  the  circumstances  connected  with  his 
being  brought  away,  putting  him  in  possession  of  all  the  facts  he 
had  in  the  matter.  M.  J.  Murray,  the  roadmaster  of  appellee,  who  was 
the  immediate  superior  of  its  foremen,  Bryers  and  Mellody,  was  at 
the  section  house  two  or  three  days  after  the  child  took  sick,  and 
Bryers  explained  to  him  fully  the  circumstances  under  which  he  got 
the  boy  at  Palestine,  the  prevalence  of  black  measles  there,  etc.  Mur- 
ray was  again  at  the  section  house  on  the  day  the  disease  was  pro- 
nounced smallpox.  At  first  Dr.  Selby  said  the  child  had  measles. 
He  pronounced  the  case  one  of  smallpox,  according  to  his  testimony, 
on  the  fifth  or  sixth  day  after  his  first  visit,  which  was  between  the 
2d  and  4th  of  April.  According  to  the  testimony  of  Mrs.  Mellody, 
mother  of  appellant,  he  pronounced  it  a  case  of  smallpox  nine  or  ten 
days  after  the  child  was  taken  sick,  and  according  to  the  testimony 
of  Bryers,  twelve  days  after  the  child  became  sick.  The  child  died 
the  13th  day  after  it  was  taken  ill.  When  the  disease  was  pronounced 
smallpox,  Dr.  Selby  advised  that  the  boy  and  his  father  be  quaran- 
tined and  that  the  other  inmates  of  the  section  house  move  therefrom, 
which  was  done.  As  a  result  of  the  exposure  to  the  disease  while 
the  Bryers  boy  was  in  the  section  house  the  plaintiff,  among  others, 
took  the  smallpox,  and  he  was,  as  a  result  thereof,  made  totally 
blind.  He  has  not  been  able  to  see  since  that  time,  and  his  case  is 
pronounced  hopeless.  He  was,  at  the  time,  about  four  years  old. 
Smallpox  is  considered  a  highly  contagious  and  deadly  disease.  Black 
measles  is  a  virulent  form  of  common  measles,  and  is  a  highly  con- 
tagious, dangerous  and  often  fatal  disease. 

The  principal  propositions  contended  for  by  appellant,  as  we  under- 
stand it,  are,  in  substance:  (1)  That  appellee,  in  the  operation  of 
its  railroad,  having  placed  its  section  foreman  Bryers  in  control  of  a 
part  of  its  section  house  at  Rockwall,  and  its  section  foreman  James 
Mellody,  father  of  appellant,  who  was  then  an  infant,  in  another  por- 
tion of  said  house,  requiring  said  house  to  be  maintained  as  a  board- 
ing house  for  the  section  gangs,  and  said  foremen  to  reside  therein 
with  their  respective  families,  it  was  the  duty  of  Bryers  to  exercise 
ordinary  care  to  keep  his  portion  of  the  premises  in  a  reasonably  safe 
sanitary  condition,  and  that  if  he  negligently  permitted  the  same  to 
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become  infected  with  smallpox,  he,  in  doing  so,  was  acting  within  the 
scope  of  his  employment;  and  if  said  disease  was  thereby  communicated 
to  the  appellant  and  was  the  proximate  cause  of  his  injuries,  appellee 
was  liable  for  such  negligence  and  the  damages  suffered  by  appellant 
as  a  result  thereof;  (2)  that  if  Bryers  had  such  knowledge  of  his 
child's  exposure  to  a  dangerous  contagion  as  would  cause  an  ordi- 
narily prudent  person  to  believe  that  his  child  would  probably  take 
such  contagious  disease,  defendant,  under  the  circumstances,  was 
guilty  of  negligence  in  permitting  it  to  become  and  remain  an  inmate 
of  the  section  house,  and  that  whether  or  not  Bryers  had  such  knowl- 
edge was  a  question  for  the  determination  of  the  jury;  (3)  that  if 
appellee  had  notice  or  knowledge  that  Bryers'  child  had  been  ex- 
posed to  a  deadly,  dangerous  and  contagious  disease,  the  fact  that 
such  disease  was  misnamed,  medically,  would  not  relieve  appellee  of 
the  duty  of  guarding  appellant  against  such  disease:  (4)  that  notice 
or  knowledge  on  the  part  of  appellee's  roadmaster,  Murray,  under  the 
facts  of  this  case,  was  notice  to  and  knowledge  on  the  part  of  the 
appellee,  and  whether  Murray  became  possessed  of  information  which 
by  the  use  of  ordinary  care,  if  acted  upon  by  him,  would  have  pre- 
vented appellant's  injury,  and  he  failed  to  so  act,  and  appellant  was 
injured  thereby,  appellee  is  liable  for  the  damages  so  sustained  by 
him;  (5)  that  whether  Murray,  under  the  circumstances,  was  negli- 
gent, in  not  isolating  Bryers'  child  from  appellant  to  prevent  appel- 
lant from  becoming  afflicted  with  the  disease  with  which  said  child 
was  afflicted,  was  a  question  for  the  jury. 

It  is  not  pretended  that  any  agent  or  servant  of  appellee  other  than 
Bryers,  its  section  foreman,  and  Murray,  its  roadmaster,  knew  or 
had  any  reason  to  suspect  that  Bryers'  child  when  brought  to  the 
section  house  had  been  exposed  to  the  contagious  disease  of  small- 
pox or  any  other  contagious  or  infectious  disease,  and  whether  knowl- 
edge on  the  part  of  said  employes,  or  either  of  them,  would  constitute 
knowledge  on  the  part  of  appellee  is  a  question  about  which  we  have 
grave  doubts.  In  the  view  we  take  of  the  case,  however,  it  does  not 
become  necessary  to  determine  that  question,  and  hence  we  express  no 
definite  or  authoritative  opinion  upon  it. 

We  are  of  opinion  that  the  practically  uncontroverted  testimony  con- 
clusively shows  that  neither  Bryers  nor  Murray  had  any  such  knowl- 
edge that  Bryers'  child,  before  being  placed  in  appellee's  section 
house,  had  been  so  exposed  to  the  disease  of  smallpox  or  "black  meas- 
les," as  would  have  authorized  a  finding  by  the  jury  that  either  was 
guilty  of  actionable  negligence  in  placing  said  child  in  the  section 
house '  or  in  allowing  it  to  remain  therein.  It  is  true,  the  evidence 
shows  that  a  disease  known  as  "black  measles"  was  prevalent  in  the 
city  of  Palestine;  that  Bryers'  wife  was  sick  and  quarantined  in  that 
city;  that  Bryers  found  his  child  in  Palestine  and  carried  it  from  that 
place  and  put  it  in  the  appellee's  section  house,  but  that  said  child 
had  been  so  exposed  to  the  epidemic  of  smallpox  or  black  measles  then 
prevailing  in  Palestine  as  to  render  it  probable  that  the  child  would 
contract  the  disease,  or  that  if  it  had,  appellant  knew  or  had  good 
reason  to  believe  that  it  had  been  so  exposed  and  was  therefore  guilty 
Vol.  LVHI  Civil— 30. 
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of  negligence  in  placing  the  child  in  the  section  house,  is  not  war- 
ranted by  the  testimony.  It  appears  without  contradiction  or  dis- 
pute that  the  child  had  been  isolated  from  those  persons  afflicted  with 
the  disease,  and  that  Bryers  had  been  informed  that  it  had  not  been 
exposed  to  the  contagion.  He  consulted  the  city  health  officer  at 
Palestine,  who  went  with  him  to  the  place  where  the  child  was  stay- 
ing and  instituted  an  inquiry  as  to  the  exposure  of  the  child  to  the 
disease  in  question,  and,  after  a  satisfactory  investigation,  gave  Bryers 
and  his  child  each  a  health  certificate  evidencing  their  freedom  from 
exposure  to  any  contagious  disease  that  may  have  existed  in  Palestine 
at  the  time. 

In  regard  to  the  meeting  of  Bryers'  child  with  the  sick  child  on  the 
train,  the  evidence  shows  that  Bryers  acted  as  a  prudent  and  cautious 
person  would  have  done  under  the  circumstances.  When  informed 
that  this  child  was  sick  with  a  fever  and  that  its  mother  entertained 
some  fear  that  it  had  black  measles,  he  promptly  separated  the  chil- 
dren, who  had  been  together  but  a  moment,  and  thereafter  kept  them 
apart.  There  was  nothing  in  this  incident,  in  our  opinion,  that  would 
warrant  the  conclusion  that  Bryers  might  have  reasonably  foreseen  or 
anticipated  that  his  child  would  contract  some  contagious  and  dan- 
gerous disease  by  reason  of  the  momentary  contact  with  the  sick 
child,  and  therefore  in  putting  his  child  in  the  section  house  failed 
to  exercise  ordinary  care  to  prevent  the  infection  of  said  house. 

A  careful  examination  of  all  the  testimony  upon  the  whole  case 
has  convinced  us  that  it  utterly  fails  to  show  actionable  negligence 
on  the  part  of  either  Bryers  or  Murray  in  respect  to  placing  or  allow- 
ing Bryers'  child  to  remain  in  appellee's  section  house  until  its 
death,  and  therefore  appellee  can  not  be  required  to  respond  in  dam- 
ages for  the  injuries  sustained  by  appellant  on  account  of  its  said 
house  becoming  infected  with  smallpox  by  the  presence  of  Bryers* 
afflicted  child,  or  because  said  disease  mav  have  been  communicated  to 
appellant  by  actual  contact  with  said  child. 

That  the  railway  company  would  be  liable  for  the  spread  of  a  con- 
tagious disease  through  the  negligence  of  its  servants  acting  within 
the  scope  of  their  authority,  whereby  another  was  injured  as  the 
proximate  result  of  such  negligence,  is  not  at  all  questioned.  Mis- 
souri, K.  &  T.  By.  Co.  v.  Wood,  95  Texas,  223;  Missouri,  K.  &  T. 
By.  Co.  v.  Baney,  44  Texas  Civ.  App.,  517  (99  S.  W.,  589).  Clearly, 
Bryers  was  not  acting  within  the  scope  of  his  authority  so  as  to 
bind  appellee  up  to  the  time  of  placing  his  child  in  the  section  house, 
and,  in  permitting  the  child  to  remain  therein  the  short  time  which 
elapsed  from  the  time  he  discovered  the  child  was  probably  afflicted 
with  smallpox  and  the  time  of  its  death,  he  can  not  fairly  be  charged 
with  a  failure  to  do  what  an  ordinarily  prudent  person  would  have 
done  under  the  circumstances  of  the  situation. 

Nor  is  the  proposition  that  where  there  is  any  substantial  evidence 
tending  to  show  such  negligence  the  issue  must  be  submitted  to  the 
jury,  denied.  We  hold  that  under  the  undisputed  facts  and  circum- 
stances of  this  case  that  as  a  matter  of  law  no  issue  of  negligence  on 
the  part  of  appellee  through  its  employes  Bryers  and  Murray,  or 
either  of  them,  or  through  any  agent  or  servant  whereby  appellant 
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suffered  the  injuries  complained  of  by  him,  was  raised;  that  there 
being  no  issue  of  fact  upon  which  liability  of  the  appellee  could  have 
been  predicated,  the  trial  court  properly  instructed  the  jury  to  return 
a  verdict  for  the  appellee.  If  we  are  correct  in  the  views  expressed, 
the  questions  presented  by  the  other  assignments  become  immaterial. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Eailway  Company  op  Texas  v. 

J.  J.  Gilbert  and  J.  A.  Coker. 

Decided  January  12,  1910. 

1 . — Overflow— Charge— Evidence. 

Evidence  considered  in  an  action  against  a  railway  for  causing  damage 
to  crops  by  overflow  and  held  insufficient  to  warrant  the  giving  a  requested 
charge  relieving  defendant  from  responsibility  if  the  damage  was  caused  by 
plaintiffs. 

2. — Same. 

Requested  charge  on  the  effect  of  unprecedented  rainfall  upon  the  liability 
of  a  railway  company  for  damage  to  crops  by  overflow,  held  to  be  covered  by 
the  instructions  given  so  far  as  such  issue  was  supported  by  evidence. 

3. — Overflow — Damages — Charge. 

Though  the  measure  of  damages  to  growing  crops  by  causing  same  to  be 
overflowed  be  the  difference  in  their  value  immediately  before  and  after  the 
injury,  no  error  appears  in  directing  the  jury  to  arrive  at  this  difference  by 
considering  what  the  matured  crop  would  have  realized  if  not  so  injured  and 
deducting  the  amount  usually  realized  from  it. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  T.  J.  Lawhon. 

Spell  &  Nickels,  for  appellant. — On  refusal  of  requested  charge 
No.  2:  Houston  &  G.  N".  Ry.  Co.  v.  Parker,  50  Texas,  342;  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Traweek,  84  Texas,  72;  Missouri,  K.  &  T. 
Ry.  Co.  v.  McGlamory,  89  Texas,  637;  Martin  v.  Missouri  Pac.  Ry. 
Co.,  3  Texas  Civ.  App.,  133. 

On  refusal  of  requested  charges  on  unprecedented  rainfall:  Hous- 
ton &  G.  N.  Ry.  Co.  v.  Parker,  50  Texas,  345;  Houston  &  T.  C. 
Ry.  Co.  v.  Fowler,  56  Texas,  452;  International  &  G.  N.  R.  Co.  v. 
Holloren,  53  Texas,  46;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pomeroy,  67 
Texas,  498;  Sabine  &  E.  T.  Ry.  Co.  v.  Brousard,  69  Texas,  617; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pool,  70  Texas,  713. 

On  measure  of  damages:  Sabine  &  E.  T.  Ry.  Co.  v.  Joachimi, 
58  Texas,  460;  Trinity  &  S.  Ry.  Co.  v.  Schofield,  72  Texas,  498; 
Texas  &  St.  L.  Rv.  Co.  v.  Young,  60  Texas,  201;  Texas  &  P.  Ry. 
Co.  v.  Bayliss,  62  Texas,  571 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Holliday, 
65  Texas,  521;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Nicholson,  25  S.  W.,  54; 
Jones  v.  George,  56  Texas,  149;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pool, 
70  Texas,  717. 
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J.  V.  Morris,  for  appellees. — On  measure  of  damages:  International 
&  G.  N.  R.  Co.  v.  Pape,  73  Texas,  501;  Suderman-Dolson  Co.  v. 
Rogers,  47  Texas  Civ.  App.,  67;  City  of  Paris  v.  Tucker,  15  Texas 
Ct.  Rep,,  240;  International  &  G.  N.  R.  Co.  v.  Jackson,  47  Texas 
Civ.  App.,  26. 

RICE,  Associate  Justice. — This  was  an  action  to  recover  dam- 
ages, brought  by  appellees  against  appellant  on  account,  first,  of  in- 
juries to  their  growing  crops  resulting  from  overflows,  alleged  to 
have  been  caused  by  failure  on  the  part  of  appellant  to  provide  suffi- 
cient culverts  and  sluiceways  to  carry  off  the  surface  water  falling 
upon  a  certain  tract  of  land  adjoining  the  right  of  wav,  belonging 
to  appellee  Gilbert,  which  was  being  cultivated  on  shares  for  the  years 
1906  and  1907  by  Coker,  a  tenant  of  Gilbert;  and,  second,  to  recover 
for  damages  caused  by  fire  to  a  certain  portion  of  the  crop  grown 
on  said  premises  during  the  year  1907,  which  it  is  alleged  was  al- 
lowed to  escape  from  a  passing  train  of  appellant,  it  being  alleged 
that  combustible  material  was  allowed  to  accumulate  on  its  right  of 
way. 

Appellant,  after  a  general  demurrer  and  general  denial,  specially 
alleged  that  the  land  in  question  was  low  and  seepy,  and  that  the 
injuries  resulted  on  account  thereof,  and  not  from  any  act  on  its  part; 
and  further,  that  the  injury,  if  any,  was  caused  by  the  action  of  plain- 
tiffs in  erecting  an  embankment  along  the  east  boundary  of  said  tract 
of  land  and  near  to  and  parallel  with  the  right  of  way  fence  of  appel- 
lant, eight  or  ten  inches  in  height,  and  in  throwing  up  turn-rows 
through  said  tract  of  land,  which  embankment  and  turn-rows  inter- 
fered with  the  flow  of  the  surface  water  thereover,  and  prevented  the 
same  from  going  upon  the  right  of  way  of  the  defendant,  and  from 
being  carried  off.  And  further  alleged  that  the  sluices  and  culverts 
along  the  right  of  way  of  its  railway  were  sufficient  to  carry  off  all 
surface  water  falling  upon  or  coming  upon  the  right  of  way,  except 
that  due  to  unusual  and  unprecedented  floods  and  rains,  and  that  the 
injury  suffered  by  plaintiffs,  if  any,  was  due  to  such  unusual  and 
unprecedented  floods.  And  denied  that  it  had  allowed  combustible  or 
inflammable  material  to  accumulate  upon  its  right  of  way,  and  alleged 
that  its  engines  were  all  equipped  with  proper  appliances  for  the 
prevention  of  the  escape  and  spread  of  fire,  and  that  the  same  were 
in  good  order  and  condition  and  properly  operated. 

There  was  a  jury  trial  and  verdict  and  judgment  for  appellees, 
from  which  this  appeal  is  prosecuted. 

Appellee  Gilbert,  as  shown  by  the  proof,  owned  a  tract  of  sixty- 
two  acres  of  land  fronting  1100  varas  on  the  west  side  of  the  right 
of  way  of  appellant  (whose  road  ran  about  north  and  south  at  this 
point),  through  which,  in  a  southeasterly  direction  ran  two  depres- 
sions, into  which  the  water  falling  upon  this  tract  and  other  tracts 
northwest  of  it  flowed  prior  to  the  construction  of  the  railroad  into 
Donahue  Creek,  and  were  sufficient  for  the  ample  drainage  of  said 
land.  The  railway  company  threw  up  a  dump  and  embankment  ex- 
tending along  the  west  side  of  the  land  across  these  depressions,  with 
but  one  sluiceway,  which   the   evidence  shows   was  not   sufficient  in 
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times  of  ordinary  rains  to  drain  the  land,  whereby  the  water  was 
caught  against  said  dump  or  embankment  of  the  railway  and  was 
caused  to  back  up  and  stand  over  the  lands  of  appellees,  from  which 
the  crops  planted  thereon  in  the  years  1906  and  1907  were  damaged. . 

There  is  evidence  to  the  effect  that  fire  escaping  from  the  engines 
of  appellant  on  June  7,  1907,  destroyed  certain  grain  and  grass, 
which  had  been  mowed  on  the  land  of  appellees  near  the  right  of 
way,  and  that  the  fire  was  first  seen  burning  on  the  right  of  way.  So 
that  the  evidence,  in  our  judgment,  was  sufficient  to  sustain  the  ver- 
dict as  to  both  issues.  But  appellant  contends  by  its  first  assignment 
that  the  court  erred  in  refusing  to  give  its  special  charge  Xo.  2  to 
the  jury,  to  the  effect  that  if  they  believed  that  the  plaintiffs'  crops 
were  damaged,  as  alleged,  during  the  years  1906  and  1907,  but  that 
such  damage  was  due  to  the  acts  of  plaintiffs  in  causing  levees  or 
embankments  to  be  formed  at  the  turn-rows  in  plaintiffs'  field  or 
along  a  string  of  fence  on  the  east  side  of  plaintiffs'  field,  and  not 
from  any  act  of  the  defendant  or  want  of  care  on  its  part  in  the 
matter  of  constructing  sluices  and  culverts,  then  they  would  find  for 
the  defendant,  unless  they  found  for  plaintiffs  on  some  other  issue 
of  negligence  raised  by  the  pleadings.  We  have  carefully  examined 
the  record  in  this  case  and  failed  to  find  any  evidence  which  would 
warrant  this  charge.  It  is  true  that  there  is  evidence  to  the  effect 
that  the  ground  was  some  four  to  eight  inches  higher  immediately 
under  and  along  the  right  of  way  fence  of  appellant,  and  that  this 
had  the  effect  to  stop  the  water  and  prevent  it  from  running  upon 
the  right  of  way  until  it  rose  above  this  slight  elevation;  but  there  is 
absolutely  no  evidence  showing  or  tending  to  show  that  this  condition 
was  brought  about  by  the  plaintiffs,  but,  on  the  contrary,  there  is 
proof  to  the  effect  that  along  the  fence  the  ground  is  usually  higher, 
by  reason  of  the  fact  that  weeds  and  grass  were  allowed  to  grow  there, 
which,  in  time,  raises  the  land.  And  this  condition,  if  any  inference 
is  to  be  drawn  at  all  from  the  facts  in  evidence,  would  be  due,  in 
our  judgment,  to  the  acts  of  defendant  in  allowing  grass  and  weeds 
to  grow  upon  the  right  of  way.  Besides,  it  was  on  the  land  of  the 
company,  over  which  plaintiffs  had  no  control  and  for  which  they 
were  in  no  way  responsible.  We  therefore  think  that  the  charge  was 
properly  refused. 

Appellant  likewise  complains  of  the  refusal  of  the  court  to  give  its 
special  charges  Xos.  8  and  13,  to  the  effect  that  if  the  damages  com- 
plained of  by  plaintiffs  were  caused  by  an  extraordinary  and  un- 
precedented rainfall,  which  could  not  have  been  reasonably  antici- 
pated and  provided  against,  then  to  find  for  the  defendant.  The 
evidence  did  not  show  any  unusual  or  extraordinary  rainfall  in  1906. 
There  was,  however,  some  evidence  which  tended  to  support  this  phase 
of  the  case  occurring  in  1907,  but  these  requested  charges  did  not 
limit  the  jury  in  their  inquiry  in  this  respect  to  that  particular  year, 
and  for  this  reason  may  have  been  properly  refused.  But  be  this  as 
it  may,  the  court  did,  at  the  request  of  appellant  give  special  charge 
No.  14  to  the  effect  that  if  plaintiffs'  damage,  if  any,  for  the  year 
1907,  was  caused  by  extraordinary  and  unusual  rainfall,  such  as  could 
not  have  been  foreseen  and  provided  against  by  the  use  of  ordinary 
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care  on  the  part  of  the  company,  then  they  would  deduct  the  dam- 
ages caused  by  such  unusual  and  unprecedented  rainfall,  if  there  was 
such,  for  said  year,  from  any  damages  that  they  might  find  from  the 
evidence  plaintiffs  suffered  by  reason  of  the  negligence  of  the  defend- 
ant, as  set  forth  in  the  other  issues  of  negligence  in  their  pleading. 
We  think  this  charge  was  sufficient  and  amply  submitted  the  defense 
as  to  this  phase  of  the  case,  and  we  therefore  overrule  this  assign- 
ment. 

The  court  gave  the  following  charge  as  to  the  measure  of  damages: 
"If  under  the  foregoing  instructions  you  find  for  the  plaintiffs  you 
will  assess  the  damages,  if  any,  as  follows:  You  will  first  ascertain 
the  reasonable  market  value,  if  any,  at  Bartlett,  Texas,  at  the  time  of 
their  maturity  of  the  crops  of  millet,  oats,  corn  and  cotton,  that 
plaintiffs  would  have  made  on  the  premises  in  question  during  the 
years  1906  and  1907,  respectively,  if  defendant  had  provided  the 
necessary  sluices,  culverts  or  ditches  on  its  right  of  way,  if  you  find 
they  were  not  so  provided.  From  this  amount  you  will  deduct  the 
reasonable  market  value  at  Bartlett,  Texas,  at  the  time  of  their 
maturity  of  the  crops  of  millet,  oats,  corn  and  cotton  actually  raised 
by  the  plaintiffs  on  the  premises  in  question  during  "the  years  1906 
and  1907,  respectively.  From  the  balance,  if  any  there  be,  you  will 
further  deduct  the  reasonable  value  of  additional  work  or  expense,  if 
any,  that  plaintiffs  would  have  performed  or  in  cultivating,  gathering, 
preparing  for  market  and  marketing  the  additional  amounts  of  said 
oats,  millet,  corn  and  cotton,  if  any,  that  would  have  been  raised  dur- 
ing said  years,  but  for  defendant's  failing  to  construct  the  necessary 
sluices,  culverts  or  ditches,  if  you  find  defendant  did  so  fail  to  con- 
struct them,  and  after  making  said  deductions,  the  balance  so  found 
by  you,  if  any,  you  will  assess  as  plaintiffs'  damages,  if  you  find  they 
are  entitled  to  damages." 

The  above  charge  is  assailed  by  appellant  on  the  ground,  as  it 
contends,  that  the  measure  of  damages  to  the  crops  of  plaintiffs  in 
this  case  was  the  value  of  said  crops  immediately  before  the  inflic- 
tion of  the  injury  and  their  value  immediately  after  the  infliction  of 
the  injury,  without  reference  to  the  real  value  of  the  crops  at  any 
other  period.  The  evidence  shows  that  the  .injury  complained  of  was 
to  the  growing  crops;  and  the  charge,  in  our  judgment,  conforms 
to  the  suggestion  made  by  Chief  Justice  Gaines  in  the  case  of  Inter- 
national &  Great  Northern  Eailroad  Co.  v.  Pape,  73  Texas,  501,  in 
which  it  is  said,  as  shown  by  the  syllabus:  "It  seems  that  the  most 
satisfactory  means  of  arriving  at  the  value  of  a  growing  crop  is  to 
prove  its  probable  yield  under  proper  cultivation,  the  value  of  such 
yield  when  matured  and  ready  for  sale,  and  also  the  expense  of  such 
cultivation,  as  well  as  the  cost  of  its  preparation  and  transportation 
to  market.  The  difference  between  the  value  of  the  probable  crop 
in  the  market  and  the  expense  of  maturing,  preparing  and  placing  it 
there  will,  in  most  cases,  give  the  value  of  the  growing  crop."  There 
was  sufficient  predicate  in  the  proof  in  this  case  to  warrant,  in  our 
judgment,  the  giving  of  the  charge  complained  of.  We  therefore 
overrule  this  assignment. 
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Finding  no  error  in  the  proceedings  of  the  court  below,  the  judg- 
ment is  in  all  things  affirmed. 

Affirmed. 


International  &  Great  Northern  Railroad  Company  v.  M.  W. 

Rogers. 

Decided  January  12,  1910. 

1. — Carrier — live  Stock — Damages — Charge. 

A  charge  on  the  measure  of  damages  against  a  carrier  for  default  in 
the  tranRportation  of  cattle  does  not  authorize  double  recovery  by  giving  as 
the  measure  of  damages  the  difference  between  the  market  value  at  destina- 
tion if  transported  with  reasonable  care  and  dispatch  and  that  in  the  con- 
dition in  which  they  were  delivered,  and  also,  as  to  two  head  which  were 
lost,  of  their  reasonable  value. 

2. — Same— Error  of  Omission. 

A  charge  permitting  recovery  of  the  market  value  of  live  stock  lost  by 
a  carrier,  without  specifying  whether  it  meant  value  at  point  of  shipment 
or  of  destination,  erred  only  in  omission,  and  was  not  ground  for  reversal  in 
the  absence  of  a  request  for  more  specific  instruction. 

3. — Carrier — Connecting  Lines — Presumption. 

If  the  presumption  that  injury  to  property  transported  over  connecting 
lines  was  occasioned  by  the  delivering  rather  than  the  initial  carrier  is  one 
proper  to  be  given  in  charge  to  the  jury,  which  is  questioned,  error  in  refusal 
of  a  requested  charge  to  that  effect  is  rendered  harmless  by  a  verdict  finding 
all  the  liability  against  the  initial  carrier  and  acquitting  the  connecting  lines 
of  responsibility. 

Appeal  from  the  County  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  Ed.  R.  Kone. 

The  trial  court  charged  that  measure  of  damages:  "Will  be  the 
difference,  if  any,  between  the  fair  and  reasonable  market  value  of 
his  said  cattle  at  their  destination  in  the  condition  in  which  they 
would  have  been,  if  transported  and  delivered  at  their  destination 
with  reasonable  care  and  dispatch,  and  their  market  value  in  the 
condition  in  which  they  were  at  the  time  they  did  reach  their  des- 
tination. As  to  the  two  cattle  which  were  lost,  you  will  find  for 
plaintiff  their  fair  and  reasonable  market  value.5 
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S.  R.  Fisher,  J.  H.  Tallichet  and  S.  W.  Fisher,  for  appellant. — 
The  charge  authorized  the  recovery  of  double  damages  for  the  two 
cattle  lost  in  transit.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas, 
347;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W.,  1064;  Texas  Cent. 
Ry.  Co.  v.  Brock,  88  Texas,  310;  International  &  G.  N".  R.  Co.  v. 
Butcher,  98  Texas,  462;  Houston  &  T.  C.  Ry.  Co.  v.  Anglin,  86  S. 
W.,  786. 

The  charge  authorized  the  jury  to  consider  the  market  value  at 
Kyle  or  at  the  place  where  said  cattle  were  lost  or  at  Fort  Worth, 
or  at  any  other  place  they  might  see  fit  to  look.  International  &  G. 
N\  R.  Co.  v.  Young,  72  S.  W.,  68. 

The  presumption  of  injury  was  against  the  terminal  carrier.     Gulf, 
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C.  &  S.  F.  By.  Co.  v.  Edl'off,  89  Texas,  454;  Texas  &  X.  0.  E.  Co. 
v.  Brown,  37  S.  W.,  785;  Texas  &  P.  Ey.  Co.  v.  Adams,  78  Texas,  372. 

Will  G.  Barber  and  T.  C.  Johnson,  for  appellee. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellant and  two  other  railway  companies,  seeking  to  recover  damages 
alleged  to  have  been  caused  by  delay  in  the  shipment  of  120  head  of 
beef  cattle  from  Kyle  to  Ft.  Worth,  Texas. 

The  defendants  answered  by  general  demurrers  and  special  excep- 
tions, general  denials  and  special  pleas  setting  up  the  limitation  of 
liability  of  each  defendant  to  damages  caused  by  its  own  negligence. 

There  was  a  jury  trial  which  resulted  in  a  judgment  in  favor  of 
appellee  against  appellant  for  $403.85.  The  other  two  defendants 
were  held  not  to  be  liable,  and  no  judgment  was  rendered  against 
them. 

The  first  two  assignments  of  error  complain  of  the  charge  of  the 
court  in  reference  to  the  measure  of  damages, .  the  contention  being 
that  it  authorized  a  double  recovery,  and  that  as  to  the  two  head  of 
cattle  lost  in  transit,  while  the  charge  informed  the  jury  that  the 
measure  of  damage  would  be  the  market  value  of  the  two  head  of 
cattle,  it  did  not  specify  market  value  at  any  particular  place.  Both 
objections  are  overruled.  Considering  the  entire  charge  together,  we 
do  not  think  the  jury  could  have  understood  it  as  authorizing  a 
double  recovery.  As  to  the  other  objection,  there  is  no  positive  error 
in  the  charge,  and  if  it  was  not  as  specific  as  appellant  desired,  a 
more  specific  instruction  should  have  been  requested. 

The  third  assignment  complains  of  the  action  of  the  court  in  refus- 
ing a  special  charge  to  the  effect  that  it  was  a  presumption  of  law 
that  the  injury  to  the  cattle  was  inflicted  by  the  last  carrier.  It 
has  been  held  that  the  presumption  referred  to  is  not  one  of  law  to 
be  given  in  charge  by  the  court.  (Bibb  v.  Missouri,  K.  &  T.  By.,  37 
Texas  Civ.  App.,  508,  84  S.  W.,  663.)  But  whatever  may  be  the 
correct  rule  on  that  subject,  we  hold  that  no  reversible  error  was  com- 
mitted in  failing  to  so  charge  in  this  case.  It  is  true,  appellant  was 
the  initial  carrier  and  the  shipment  was  delivered  at  its  destination 
by  one  of  the  other  defendants,  but  the  verdict  of  the  jury  finding 
appellant  liable  and  that  the  other  defendants  were  not  liable,  is 
equivalent  to  a  specific  finding  that  all  the  delay  complained  of  oc- 
curred upon  appellant's  road.  Therefore,  if  error  was  committed  in 
refusing  the  requested  instruction,  the  verdict  renders  such  error 
harmless,  because  it,  in  effect,  finds  that  the  other  carriers  exercised 
proper  care  and  diligence  and  that  appellant  alone  caused  all  the  delay 
complained  of. 

In  view  of  the  court's  charge  and  of  the  special  charges  given  at 
appellant's  request,  we  hold  that  no  error  was  committed  in  refusing 
to  give  the  requested  instructions  referred  to  in  the  other  two  assign- 
ments. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 
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Buchanan  &  Gilder  v.  Pablo  Murayda. 

Decided  January  12,  1910. 

1. — Master  and  Servant — Plaoe  to  Work — Duty  of  Master. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  to  furnish  his 
servant  a  reasonably  safe  place  to  work,  but  this  rule  does  not  apply  where 
the  place  becomes  unsafe  during  the  progress  of  the  work.  Said  duty  is  posi- 
tive and  nondelegable,  and  the  failure  of  the  master  to  discharge  it  is  negli- 
gence and  renders  him  liable  for  any  injury  arising  therefrom  although  the 
negligence  of  a  third  party  may  have  concurred  in  producing  the  injury. 

• 
2. — Same — Assumption  of  Bisk. 

The  servant  does  not  assume  the  risk  of  his  master's  negligence  unless 
he  knows  or  is  charged  with  knowledge  thereof  and  of  the  danger  arising 
therefrom. 

3. — Same — Accident. 

The  master  is  not  liable  to  his  servant  for  an  injury  which  results  from 
pure  accident  or  from  causes  which  could  not  reasonably  have  been  anticipated, 
unaccompanied  by  lack  of  ordinary  care  on  the  master's  part.  But  the  fact 
that  an  accident  was  so  unusual  and  extraordinary  that  it  could  not  reasonably 
have  been  expected  to  happen  does  not  relieve  the  master  from  the  effect  of 
negligence  on  his  part;  and  where  an  injury  is  such  as  might  have  been  rea- 
sonably anticipated,  he  is  liable  if  his  negligence  proximately  caused  the  same. 

4. — Same— Independent  Contractor. 

The  master  is  not  liable  to  his  servant  for  the  negligent  act  of  the  ser- 
vant of  an  independent  contractor;  but  if  the  master  is  negligent  and  the 
negligence  of  a  servant  of  such  contractor,  or  any  one  else,  concurs  with  his 
own  in  causing  injury  to  his  servant,  he  is  as  much  liable  as  he  would  be  if 
the  injury  had  been  caused  by  his  negligent  act  alone. 

5. — Same — Negligence — Question  of  Fact. 

Negligence  is  primarily  a  question  of  fact  for  the  jury,  and  if  there  be 
any  evidence  reasonably  tending  to  show  its  existence  and  that  it  was  the 
proximate  cause  of  an  injury  complained  of,  the  finding  of  a  jury  upon  such 
issue  will  not  be  disturbed  on  appeal. 

6. — Same — Case  Stated. 

The  plaintiff  was  employed  by  the  owner  in  the  construction  of  a  stair- 
way in  a  building  in  course  of  construction;  the  plaintiff  was  at  work  on 
the*  second  floor;  between  the  fourth  and  fifth  floors  independent  contractors 
engaged  in  plastering  the  building  had  placed  a  ladder  in  the  stair  shaft; 
the  owner  knew  of  the  ladder  and  that  it  was  not  fastened, .  braced  or  se- 
cured in  any  way,  and  that  in  several  different  ways  it  might  be  caused  to 
fall  through  the  stair  shaft;  the  ladder  was  caused  to  fall  by  an  act  of  an 
employee  of  the  independent  contractor.  Held,  the  negligence  of  the  employee 
of  the  contractor  simply  concurred  with  that  of  the  owner  of  the  building, 
and  the  owner  would  not  be  relieved  from  the  consequences  of  his  own  negli- 
gence; nor  could  it  be  said  as  matter  of  law  under  the  evidence  that  plain- 
tiff's injuries  resulted  from  an  unavoidable  accident  or  from  causes  which 
could  not  have  been  reasonably  anticipated. 

7. — Fellow  Servants — Independent  Contractor. 

The  employees  of  an  independent  contractor  cannot  be  fellow  servants 
with  the  employees  of  others  engaged  upon  the  same  structure. 

Appeal  from  the  Thirty-Seventh  Judicial  District,  Bexar   County. 
Tried  below  before  Hon.  Edward  Dwyer. 
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Onion  &  Henry,  for  appellants. — The  court  erred  in  refusing  to 
give  defendants  special  requested  charge  No.  1,  which  was  as  follows: 
"Gentlemen  of  the  jury,  you  are  instructed  that  the  evidence  shows 
no  liability  on  the  part  of  Buchanan  &  Gilder  and  you  will  therefore 
return  a  verdict  in  favor  of  defendants,"  for  the  reason,  among  others, 
that  there  was  no  evidence  in  the  case  which  showed  any  negligence 
that  would  support  a  judgment  for  plaintiff  against  defendants,  and 
because  the  undisputed  evidence  shows  that  the  injuries  of  plaintiff 
were  directly  and  proximately  caused  by  the  acts  of  Kuhlman  &  Blue 
and  their  employes,  and  the  evidence  clearly  showing  beyond  dispute 
that  said  Kuhlman  &  Blue  were  independent  contractors  and  that 
defendants  were  in  no  manner  liable  for  the  acts  of  said  Kuhlman 
&  Blue  or  their  employes.  Seale  v.  Gulf,  C.  &  S.  F.  By.  Co.,  65 
Texas,  278;  Insurance  Co.  v.  Tweed,  7  Wall.,  52;  International  &  G. 
N.  E.  Co.  v.  Ormond,  64  Texas,  489;  Wood  on  Master  and  Servant, 
658;  Missouri  Pac.  Ey.  Co.  v.  Columbia,  58  L.  B.  A.,  404;  South 
Side  P.  By.  Co.  v.  Trich,  117  Pa.,  390  (11  AtL,  627) ;  1  Thompson 
on  Negligence,  sec.  622;  Groesbeck  v.  Pinson,  50  S.  W.,  622;  Wallace 
v.  Southern  Oil  Co.,  91  Texas,  21;  Murray  v.  Gulf,  C.  &  S.  F.  By. 
Co.,  73  Texas,  7;  Texas  &  P.  Ey.  Co.  v.  Bigham,  90  Texas,  225; 
Brush  L.  &  P.  Co.  v.  Lefevre,  93  Texas,  607;  Cunningham  v.  Inter- 
national &  G.  N.  E.  Co.,  51  Texas,  510;  Brandon  v.  Gulf  City  C.  P. 
&  M.  Mfg.  Co.,  51  Texas,  128;  Insurance  Co.  v.  Boon,  95  TJ.  S.,  117; 
Chattanooga  L.  &  P.  Co.  v.  Hodges,  60  L.  E.  A.,  461;  Milwaukee  & 
St.  P.  By.  Co.  v.  Kellogg,  94  TJ.  S.,  469 ;  Schaeffer  v.  Jackson,  18  L. 
B.  A.,  100;  Neeley  v.  Ft.  Worth  &  E.  G.  Ey.  Co.,  96  Texas,  274;  Col- 
lins v.  West  Jersey  Exp.  Co.,  5  L.  B.  A.,  373  (N.  S.) ;  American 
B.  Co.  v.  Seeds,  11  L.  B.  A.,  1045  (N.  S.) ;  Bussell  v.  German  R 
Ins.  Co.,  10  L.  B.  A.,  329  (N.  S.) ;  Missouri  Valley  B.  &  I.  Co.  v. 
Ballard,  116  S.  W.,  93;  Burton  v.  Galveston,  H.  &  S.  A.  Ey.  Co., 
61  Texas,  535. 

The  court  erred  in  refusing  to  give  special  charge  No.  1  requested 
by  defendants,  for  the  reason  that  there  was  no  evidence  to  sustain  a 
judgment  against  defendants,  and  because  if,  as  held  by  the  trial 
court,  Kuhlman  &  Blue  were  not  independent  contractors,  and  their 
acts  did  not  proximately  cause  the  injuries  to  plaintiff,  then  the  acts 
complained  oi  by  plaintiff,  as  causing  his  injuries,  were  those  of  his 
fellow  servants,  for  which  defendants  can  not  be  held  liable.  Dallas 
v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  61  Texas,  201;  Wood  on  Master  and 
Servant,  893;  12  Enc.  Law,  1015-1016. 

The  court  erred  in  refusing  to  give  special  charge  No.  1,  requested 
by  defendants  for  the  reason,  that  no  such  negligence  is  shown  on  the 
part  of  defendants  as  to  authorize  a  judgment  against  them,  and 
oecause  plaintiff  being  employed  in  the  erection  and  construction  of 
the  Frost  building  assumed  the  risk,  and  hence,  defendants  are  not 
liable.  4  Thompson  on  Negligence,  sees.  4831-4001;  International  & 
G.  N.  E.  Co.  v.  Hester,  64  Texas,  403 ;  Allen  v.  Galveston,  H.  &  S.  A. 
By.  Co.,  14  Texas  Civ.  App.,  344;  Finalyson  v.  Utica  M.  &  M.  Co., 
67  Fed.,  510;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Jackson,  65  Fed.,  48. 

The  accident,  by  reason  of  which  appellee  was  injured,  was  an 
unforeseen   accident   which    could   not    be   reasonably   anticipated    by 
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appellants  and  hence  they  are  not  liable.  International  &  G.  X.  E. 
Co.  v.  Hester,  64  Texas,  403 ;  McGrell  v.  Buffalo  Office  Building  Co., 
153  X.  Y.,  265;  Dougan  v.  Champlain  Transportation  Co.,  56  X.  Y., 
1;  Lafflin  v.  Buffalo  &  S.  W.  Ey.  Co.,  106  X.  Y.,  136;  Loftus  v. 
Union  Ferry  Co.,  84  X.  Y.,  455;  Mossir  v.  New  York  C.  &  II.  B. 
Ey.  Co.,  106  X.  Y.,  678;  Frobisher  v.  Transportation  Co.,  151  N.  Y., 
431;  Sejnore  v.  Hallinan,  153  X.  Y.,  278. 

The  master  will  not  be  liable  where  the  manner  or  use,  and  not 
the  faulty  construction  of  the  appliance,  causes  the  injury.  Allen  v. 
Galveston,  H.  &  S.  A.  Ey.  Co.,  14  Texas  Civ.  App.,  344;  Armour  v. 
Hahn,  111  IT.  S.,  313;  4  Thompson  on  Xegligence,  sec.  3953;  Kreigh 
v.  Westinghouse,  11  L.  E.  A.,  684  (X.  S.) ;  Porter  v.  Silver  Creek 
&  M.  Coal  Co.,  84  Wis.,  424;  Young  v.  Burlington  M.  Co.,  44  X. 
W.,  693;  Jennings  v.  Iron  Bay  Co.,  49  X.  W.,  685;  Finalyson  v. 
lTtica  M.  &  M.  Co.,  67  Fed.,  507;  4  Thompson  on  Xegligence,  sees. 
4001-4852;  20  Enc.  Law,  76,  80. 

An  independent  contractor,  within  the  meaning  of  the  rule,  is  one 
who  renders  services  in  the  course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of  his  work  and  not  as  to 
the  means  by  which  it  is  to  be  accomplished.  1  Thompson  on  Xeg- 
ligence, sees.  622-689;  Groesbeck  v.  Pinson,  50  S.  W.,  62?;  Cunning- 
ham v.  International  &  G.  X.  E.  Co.,  51  Texas,  503;  Cunningham 
v.  Moore,  55  Texas,  376;  16  Enc.  Law,  195;  Missouri  Val.  B.  &  I. 
Co.  v.  Ballard,  116  S.  W.,  93. 

The  court  erred  in  charging  the  jury:  "If  you  believe  from  the 
evidence  that  it  was  negligence  on  the  part  of  defendants  to  permit 
said  ladder  to  be  and  remain  in  such  position,  if  you  find  it  was  in 
such  position,  and  that  such  negligence,  if  any,  was  the  direct  and 
proximate  cause  of  plaintiff's  injury,  if  any;  and  if  you  further  be- 
lieve from  the  evidence  plaintiff  was  not  guilty  of  contributory  neg- 
ligence and  did  not  assume  the  risk,  then  your  verdict  should  be  for 
plaintiff,"  for  the  reasons  that  the  evidence  being  undisputed  that  the 
acts  of  the  employes  of  Kuhlman  &  Blue  was  the  proximate  cause  of 
the  accident,  the  court  should  have  so  charged  as  a  matter  of  law, 
and  for  the  further  reason  that  the  plaintiff  being  an  employe  in  the 
construction  of  a  building,  assumed  the  risk  of  such  an  accident,  and 
the  court  should  have  so  charged.  Missouri  Pac.  Bv.  Co.  v.  Columbia, 
58  L.  E.  A.,  404;  Armour  v.  Hahn,  111  IT.  S.,  313;  Allen  v.  Gal- 
veston, II.  &  S.  A.  Ey.  Co.,  14  Texas  Civ.  App.,  344;  4  Thompson  on 
Xegligence,  sec.  3953;  Insurance  Co.  v.  Boon,  95  U.  S.,  117;  Amer- 
ican Bridge  Co.  v.  Seeds,  11  L.  E.  A.,  1041  (X.  S.)  :  South  Side 
P.  By.  Co.  v.  Trich,  117  Pa.,  390  (11  Atl.,  627) ;  Chattanooga  L.  & 
P.  Co.  v.  Hodges,  60  L.  B.  A.,  461 ;  Bunting  v.  Hogsett,  12  L.  B.  A., 
268;  Stone  v.  Boston  &  A.  Ey.  Co.,  41  L.  E.  A.,  791;  Holman  v. 
Boston  Land  &  Security  Co.,  45  Pac,  519;  Butcher  v.  Hyde,  46  X. 
K,   305. 

Anderson  &  Belrlen  and  Perry  J.  Lewis,  77.  C.  Carter,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  action  brought  by  appel- 
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lee  against  appellants  to  recover  damages  for  personal  injuries  alleged 
to  have  been  inflicted  by  the  latters'  negligence. 

It  was  alleged  by  plaintiff,  in  substance,  that  on  May  5,  1908,  while 
he  was  in  the  employ  of  defendants  as  a  common  laborer  in  the  con- 
struction of  a  certain  building  in  the  city  of  San  Antonio  and  at  work 
in  it  in  the  discharge  of  the  duty  of  his  employment,  a  ladder,  which 
defendants  had  negligently  caused  and  permitted  to  remain  in  an 
insecure  position,  fell  from  above  the  place  where  he  was  working 
upon  him,  seriously  and  permanently  injuring  him;  that  defendants 
had  negligently  caused  and  permitted  the  ladder  to  occupy  an  insecure, 
precarious,  unfastened  and  dangerous  condition  above  the  place  where 

fdaintiff  was  at  work  under  defendants'  orders  and  instructions,  the 
adder  being  so  dangerously  and  negligently  placed  and  suspended 
as  likely  to  fall  at  any  moment  of  its  own  weight  or  by  reason  of 
vibration  or  the  slightest  interference  or  shaking  of  the  building 
which  was  in  process  of  construction;  that  while  he  was  in  the  dis- 
charge of  the  duty  of  his  employment  at  the  place  where  he  had  been 
ordered  and  directed  by  defendants  to  work,  by  reason  of  defendants' 
negligence  in  placing  and  permitting  the  ladder  to  be  so  placed  and 
suspended  in  such  an  unsafe  and  dangerous  position  and  failing  in 
any  manner  to  secure  and  fasten  the  same,  it  fell  upon  him  as  afore- 
stated.  That  he  did  not  know  whether  the  ladder  fell  of  its  own 
weight  or  by.  reason  of  the  vibration  caused  by  the  work  progressing 
in  the  building  or  by  reason  of  someone  or  some  object  coming  in 
contact  therewith;  but  that  the  dangerous  and  insecure  position  of 
the  ladder,  placed  and  suspended  by  defendants  and  negligently  per- 
mitted by  them  to  so  remain,  directly  caused  or  contributed  to  its  fall 
and  his  consequent  injuries,  for  that  it  could  not  have  fallen  had  it 
been  properly  fastened  and  secured  in  position.  The  petition  then 
alleges  the  character  and  extent  of  plaintiff's  injuries  and  the  dam- 
ages sustained  by  reason  of  defendants'  alleged  negligence. 

The  defendants,  after  interposing  a  general  demurrer  and  denial 
to  the  petition,  pleaded:  (1)  that  if  plaintiff  was  injured  his  injuries 
were  not  caused  by  them,  but  through  the  agency  of  independent  con- 
tractors, Kuhlman  &  Blue,  or  their  employes  or  some  person  else  than 
defendants  or  their  employes;  (2)  assumed  risk;  (3)  unavoidable 
and  unforeseen  accident  which  could  not  be  anticipated  by  them  or 
their  servants;  (4)  contributory  negligence;  and  (5)  negligence  of  a 
fellow  servant. 

The  general  demurrer  to  plaintiff's  petition  was  overruled,  the  case 
tried  before  a  jury,  and  the  trial  resulted  in  a  verdict  and  judgment 
in  his  favor  for  the  sum  of  $10,000. 

As  the  first,  second,  third,  fourth,  fifth  and  sixth  assignments  of 
error  complain  of  the  court's  refusal  to  give,  at  defendants'  request, 
certain  special  charges,  corresponding  in  number  to  the  assignments, 
peremptorily  instructing  the  jury  to  return  a  verdict  for  defendants, 
we  will  dispose  of  such  assignments  in  arriving  at  our  conclusions 
of  fact. 

The  evidence  so  clearly  shows  the  following  facts,  that  they  may 
be  regarded  as  indisputable: 

1.     On  or  about  May  5,  1908,  the  defendants  were  the  contractors 
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engaged  in  the  erection  and  construction  of  the  Frost  Building,  in 
the  city  of  San  Antonio,  Texas,  and  had  been  such  contractors  and 
engaged  in  such  work  for  some  time  prior  thereto.     2.  The  firm  of 
Kuhlman  &  Blue  were  sub-contractors  of  the  defendants  for  plaster- 
ing the  building;  and  it  may  be  assumed,  for  the  purpose  of  this  case, 
that  they  were  what  are  technically  called  "independent  contractors," 
over   whom,   nor   their   employes,   the   defendants   had   no   control    in 
doing  their  work.     3.   On  the  same  day  there  was  a  ladder  in  the 
shaft  for  the  stairway  extending  from  the  fourth  to  the  fifth  floor, 
the  lower  end  of  which  rested  upon  the  fourth  floor  and  the  other 
leaned  against  the  fifth,  extending  several  inches  above.     This  ladder 
had  been  placed  there  for  some  time  prior  to  said  date  by  defendants 
for  the  use  of  the  workmen  in  ascending  and  descending  to  and  from 
the  fifth  floor.    It  was  not  in  any  way  fastened  at  either  end  or  made 
secure  or  stable  in  its  position,  and  was  liable  at  any  time  to  fall 
or  be  thrown  down  by  the  vibration  of  the  building  or  by  persons  at 
work  thereon  or  by  oojects  handled  by  them  coming  in  contact  there- 
with.    4.  The  defendants  knew  of  such  instability  of  the  ladder,  of 
its  liability  to  be  displaced  and  fall  down  the  stair  shaft,  and  that 
if  it  should  so  fall  that  it  was  liable  to  strike  and  injure  any  of 
their  servants  at  work  in  the  shaft  beneath  the  fourth  floor  of  the 
building.     5.  The  plaintiff,  who  was  on  said  day  in  the  employ  of 
defendants  as  a  laborer  on  said  building,  having  been  in  such  em- 
ployment a  day  and  a  half,  was  by  his  employers  put  to  work  in 
constructing  the  stairway  in  the  shaft  on  the  second  floor,  and  while 
at  work  there  under  their  directions  the  ladder  by  some  cause  was 
displaced   and  fell  upon  him   and  fractured  his  skull  and  hurt  his 
shoulder,  whereby  he  was  seriously  and  permanently  injured  to  his 
damage  in  the  sum  of  $10,000. 

These  facts  leave  for  our  determination  the  questions:  (1)  whether 
the  injuries  to  plaintiff  were  caused  by  negligence  of  the  defendants? 
and  (2),  if  they  were,  whether  plaintiff  was  guilty  of  any  negligence 
contributing  to  his  injuries?  An  affirmative  finding  on  the  first 
of  these  questions  will  also  demonstrate  that  plaintiff's  injuries  were 
not  proximately  caused  by  any  risk  assumed  by  him  as  incident  to  his 
employment,  nor  by  an  unavoidable  accident,  nor  by  the  negligent 
act  of  a  fellow  servant.  Therefore,  before  determining  the  two  prin- 
cipal questions  thus  stated,  we  will  enunciate  the  principles  of  law 
applicable  and  make  our  findings  of  fact  on  such  issue  in  the  light 
of  such  enunciations. 

These  principles  may  be  regarded  as  postulates: 

1.  It  is  the  duty  of  the  master  to  exercise  ordinary  care  to  furnish 
his  servant  a  reasonably  safe  place  to  work,  but  this  rule  does  not 
apply  where  the  place  becomes  unsafe  during  the  progress  of  the 
work.  This  duty  is  positive  and  nondelegable,  and  the  failure  of 
the  master  to  discharge  it  is  negligence  and  renders  him  liable  for 
an  injury  arising  therefrom,  although  the  negligence  of  a  third  party 
may  have  concurred  in  producing  it. 

2.  The  servant  does  not  assume  the  risk  of  his  master's  negligence, 
unless  he  knows  or  is  charged  with  the  knowledge  thereof,  and  of 
the  danger  arising  therefrom. 
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3.  The  master  is  not  liable  to  his  servant  for  an  injury  which 
results  from  pure  accident,  or  from  causes  which  could  not  be  rea- 
sonably anticipated,  unaccompanied  by  lack  of  ordinary  care  on  the 
master's  part.  But  the  fact  that  an  accident  was  so  unusual  and 
extraordinary  that  it  could  not  reasonably  have  been  expected  to 
happen  does  not  relieve  the  master  from  the  effect  of  his  negligence; 
but  where  an  injury  is  such  as  might  have  been  reasonably  antici- 
pated, he  is  liable  if  his  negligence  proximately  caused  such  injury. 

4.  The  master  is  not  liable  to  his  servant  for  the  negligent  act 
of  the  servant  of  an  independent  contractor;  but  if  the  master  is 
negligent  and  the  negligence  of  the  servant  of  such  a  contractor,  or 
anyone  else,  concurs  with  his  own  in  causing  an  injury  to  his  servant, 
he  is  as  much  liable  as  he  would  be  if  the  injury  had  been  caused 
by  his  negligent  act  alone. 

5.  Negligence  is  primarily  a  question  of  fact  for  the  jury,  and 
if  there  be  any  evidence  reasonably  tending  to  show  its  existence  and1 
that  it  was  the  proximate  cause  of  an  injury  complained  of,  the  find- 
ing of  a  jury  upon  such  issue  will  not  be  disturbed  on  appeal. 

In  view  of  the  indisputable  facts  hereinbefore  stated,  it  can  not 
bo  said,  as  a  matter  of  law,  that  the  defendants  were  not  guilty  of 
the  negligence  upon  which  this  action  against  them  is  founded.  They 
knew  or  were  charged  with  knowledge  of  the  position  of  the  ladder 
in  relation  to  the  place  where  they  put  plaintiff;  that  it  was  not 
fastened,  braced  or  in  any  way  secured  so  as  to  prevent  it  from  falling 
down  the  shaft  of  the  stairway,  and  that  it  might  be  caused  to  fall 
by  the  workmen  in  the  building  or  the  materials  they  were  handling 
coming  in  contact  with  it;  that  if  it  should  fall,  it  was  liable  to  strike 
and  injure  the  plaintiff,  whom  they  had  put  to  work  in  the  shaft  on 
the  second  floor  beneath;  that,  like  a  dead-fall,  it  had  only  to  be 
thrown  to  crush  any  human  being  in  its  way  beneath  it.  To  say 
that  the  jury  was  not  warranted  in  finding  that  defendants  failed 
to  exercise  ordinary  care  in  providing  the  plaintiff  a  safe  place  to 
work,  would,  to  our  minds,  in  view  of  the  facts,  be  preposterous. 
If,  as  the  evidence  seems  to  show,  the  ladder  was  displaced  and  caused 
to  fall  by  reason  of  a  mortar  box,  which  was  being  carried  to  the 
fifth  floor  by  the  employe  of  Kuhlman  &  Blue  coming  in  contact 
with  it,  the  defendants  would  not,  on  that  account,  be  relieved  from 
the  consequence  of  their  negligence.  For  if  it  should  be  conceded  that 
the  servants  of  the  independent  contractors  were  negligent  in  bring- 
ing the  mortar  box  in  contact  with  the  ladder  (which  the  evidence 
wholly  fails  to  show),  their  negligence  would  simply  be  a  concur- 
rence with  that  of  defendants'  in  causing  plaintiffs  injuries. 

Nor  can  it  be  said,  in  view  of  the  evidence,  as  a  matter  of  law,  that 
plaintiffs  injuries  resulted  from  an  unavoidable  accident,  or  from 
causes  which  could  not  have  been  reasonably  anticipated  by  defend- 
ants from  maintaining  an  unfastened  and  insecure  ladder  in  a  posi- 
tion above  where  their  servants  were  at  work.  See  El  Paso  &  N. 
W.  Ry.  v.  McComas,  36  Texas  Civ.  App.,  170;  Gulf,  C.  &  S.  F.  By. 
v.  Hayter,  93  Texas,  239,  47  L.  R.  A.,  325,  77  Am.  St.  Rep.,  856; 
El  Paso  Elec.  Ry.  v.  Furber,  45  Texas  Civ.  App.,  348;  St.  Louis 
S.  W.  Ry.  v.  Miirdock,  116  S.  W.,  139;  Missouri,  K.  &  T.  Ry.   v. 
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Harrison,  120  S.  W.,  255;  Duerler  Mfg.  Co.  v.  Eichhorn,  44  Texas 
Civ.  App.,  638 ;  Doyle  v.  Chicago,  St.  P.  &  K.  C.  By.  Co.,  77  Iowa, 
607,  42  N.  W.,  555,  4  L.  B.  A.,  420;  Beed  v.  Missouri,  K.  &  T. 
By.,  68  S.  W.  (Mo.),  364.  Certainly,  it  can  not  be  said,  in  view  of 
the  evidence  in  this  case,  as  a  matter  of  law,  that  plaintiff's  injuries 
resulted  from  an  accident  pure  and  simple,  unmixed  with  any  act 
of  negligence  on  the  part  of  the  defendants  proximately  contributing 
thereto.  On  the  contrary,  the  jury  were  fully  warranted  in  finding 
that  his  injuries  were  proximately  caused  by  defendants'  negligence 
as  alleged  in  his  petition. 

If,  as  is  insisted  by  the  defendants,  the  ladder  was  displaced  by 
the  employes  of  Kuhlman  &  Blue,  whom  defendants  claim  were  inde- 
pendent contractors,  if  its  displacement  were  the  act  of  negligence 
upon  which  this  action  is  based,  it  is  clear  that  plaintiff's  injuries 
were  not  caused  by  the  negligence  of  his  fellow  servants.  For  if,  as 
defendants  contend,  Kuhlman  &  Blue  were  independent  contractors, 
their  employes  were  not  plaintiff's  fellow  servants.  But  that  is  neither 
here  nor  there.  It  was  not  the  displacement  of  the  ladder,  but  placing 
it  unsecured  where  it  was  by  defendants  and  putting  plaintiff  to  work 
beneath  it  where  he  might  be  injured  by  its  fall  if  displaced,  which 
constituted  the  negligence  averred  and  proved.  This  was  a  breach 
of  defendants'  obligation  to  use  ordinary  care  to  furnish  plaintiff  a 
reasonably  safe  place  to  work;  and  as  the  duty  could  not  be  delegated 
to  another,  such  negligence,  which  was  the  proximate  cause  of  plain- 
tiff's injuries,  could  not  be  that  of  his  fellow  servant. 

Nor  is  there  anything  tending  to  show  that  plaintiffs  injuries  re- 
sulted from  a  risk  assumed  by  him  as  incident  to  his  employment. 
The  place  where  he  was  injured  did  not  become  dangerous  during  the 
progress  of  the  work  he  was  doing,  but  was  dangerous  when  defend- 
ants put  him  there  to  do  the  work.  And,  as  there  is  no  evidence 
tending  to  show  that  he  knew  of  the  insecure  or  unstable  position  and 
condition  of  the  ladder,  he  can  not  be  said  to  have  assumed  the  risk 
of  its  falling  and  injuring  him  while  he  was  at  work. 

There  is  not  a  bit  of  evidence  squinting  in  the  direction  of  negli- 
gence towards  the  plaintiff. 

Therefore,  we  find  as  matters  of  fact  that  defendants  were  guilty 
of  the  negligence  alleged  against  them;  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injuries,  and  that  he  was  guilty  of  no 
negligence  contributing  thereto.  As  is  before  intimated,  these  find- 
ings involve  the  further  facts  that  plaintiff's  injuries  were  not  caused 
by  an  unavoidable  accident,  nor  an  assumed  risk,  nor  from  the  negli- 
gence of  a  fellow  servant.  We,  therefore,  overrule  defendants'  first, 
second,  third,  fourth,  fifth  and  sixth  assignments  of  error. 

Conclusions  of  law. — 1.  The  seventh  assignment  of  error,  which 
complains  of  the  court's  refusal  of  special  charge  No.  4,  is  overruled, 
because  the  fifth  special  charge,  given  at  their  request,  directs  the  jury 
to  find  for  defendants  if  they  believe  from  the  evidence  that  plain- 
tiff's injuries  were  caused  by  the  employes  of  Kuhlman  &  Blue  in 
knocking  down  the  ladder  which  fell  and  struck  him.  This  is  more 
favorable  to  defendants  than  the  one  which  the  assignment  complains 
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of  the  court's  refusing;  for  it,  in  effect,  assumes  that  defendants  were 
not  liable  for  such  act,  if  done  by  the  servants  of  Kuhlman  &  Blue. 
Whereas,  under  the  one  refused,  the  jury  would  have  to  find  that 
Kuhlman  &  Blue  were  independent  contractors  in  order  to  find  for 
the  defendants. 

2.  The  eighth  assignment  of  error  complains  that  the  verdict  is 
directly  contrary  to  the  fifth  special  charge  given  at  defendants'  re- 
quest. It  will  be  observed  that  the  assignment  does  not  complain  of 
any  error  made  by  the  trial  court,  but  of  the  jury's  finding  upon  an 
issue  submitted  at  defendants'  request.  If,  as  is  here  contended,  the 
undisputed  evidence  shows  as  a  matter  of  law  that  plaintiff's  injuries 
were  directly  and  proximately  caused  by  the  employes  of  Kuhlman 
&  Blue  in  knocking  down  the  ladder  which  struck  him,  defendants 
should  not  have  requested  the  submission  of  such  a  fact  as  an  issue. 
But,  as  will  be  seen  from  our  conclusions  of  fact,  that  evidence  does 
not  conclusively  show  that  plaintiffs  injuries  were  directly  and  prox- 
imately caused  by  such  act  of  the  employes  of  Kuhlman  &  Blue. 

3.  The  ninth  assignment  of  error  is  directed  against  the  first 
paragraph  of  the  court's  charge.  When  the  entire  charge,  including 
the  special  charges  given  at  the  instance  of  defendants,  is  read  and 
construed  in  connection  with  the  part  complained  of,  it  is  apparent 
that  it  is  not  obnoxious  to  any  of  the  objections  urged  under  the  as- 
signment. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

I.  B.  Stone  et  ux. 

Decided  January  12,  1910. 

1.— Carrier  of  Passenger — Negligence — Evidence — Prima  Facie  Case. 

When  it  appeared  from  the  un controverted  testimony  that  plaintiff  was 
a  passenger  in  a  railway  coach;  that  the  coach  was  moved  with  sufficient 
violence  to  throw  her  against  the  arm  of  the  seat  she  was  occupying;  that 
other  passengers  were  thrown  to  the  floor  and  some  had  their  glasses  knocked 
off;  that  the  coach  or  car  was  the  property  of  the  defendant  company  which 
knew  it  was  occupied  by  passengers,  and  no  explanation  of  the  sudden  shock 
of  the  car  was  offered  by  the  defendant,  a  prima  facie  case  of  negligence  on 
the  part  of  the  defendant  was  established,  and  the  burden  of  proof  rested 
upon  the  defendant  to  exonerate  itself  from  blame. 

2.— Same. 

When  a  passenger  coach  is  suddenly  jerked  or  moved  so  that  a  passenger 
therein  is  violently  thrown  against  the  arm  of  a  seat  and  injured,  no  burden 
rests  upon  the  passenger,  in  a  suit  for  damages  resulting  therefrom,  to  show 
how  the  car  was  struck  or  violently  moved,  and  this,  though  the  plaintiff 
had  alleged  a  cause;  such  allegation  was  unnecessary  and  therefore  its  proof 
was  unnecessary. 


3. 

When  a  passenger  is  injured  by  an  accident,  such  as  the  derailment  of  a 
train,  where  the  track  and  train  are  entirely  under  the  control  of  the  defen- 
dant and  they  are  not  interfered  with  by  any  extraneous  force,  a  presumption 
of  negligence  arises,  and  the  burden  is  on  the  defendant  to  exonerate  itself. 
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4. — Charge— Assumption  of  Fact — Harmless,  When. 

That  a  charge  assumes  the  existence  of  a  fact,  and  to  that  extent  is 
erroneous,  is  not  cause  for  reversal  when  no  other  just  conclusion  could  have 
been  arrived  at  by  the  jury. 

5. — Damages — Verdict  not  Excessive. 

Evidence  of  personal  injuries  considered,  and  held  sufficient  to  support  a 
verdict  for  $7,600  damages. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

F.  C.  Davis,  for  appellant. 
C.  L.  Bass,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  I.  B.  Stone 
and  his  wife,  Alice  J.  Stone,  for  damages  alleged  to  have  accrued  by 
reason  of  personal  injuries  inflicted  on  Mrs.  Stone  through  the  negli- 
gence of  the  defendant.  The  suit  was  against  appellant  and  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway  Company.  A  verdict  was 
instructed  for  the  latter,  and  the  jury  returned  a  verdict  in  favor  of 
appellees  as  against  appellant  for  the  sum  of  $7500,  upon  which  judg- 
ment was  rendered  by  the  court. 

We  arrive  at  the  conclusions  from  the  evidence  that  Mrs.  Alice  J. 
Stone  was  injured  seriously  and  permanently  through  the  negligence 
of  appellant  in  violently,  and  in  an  unusual  manner,  moving  its  car 
on  which  Mrs.  Stone  was  a  passenger,  and  that  appellees  were  dam- 
aged in  the  sum  found  by  the  jury. 

It  was  alleged  in  the  petition:  "That  heretofore  at  about  9  o'clock 
p.  m.  on  or  about  the  17th  day  of  February,  1908,  plaintiff,  Alice  J. 
Stone,  was  a  passenger  in  a  coach  of  the  defendant,  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  which  was  on  the  railroad  track 
at  or  near  the  Union  depot  within  the  corporate  limits  of  the  city  of 
San  Antonio,  Bexar  County,  Texas,  and  said  Alice  J.  Stone  at  such 
time  was  the  legal  holder  of  a  ticket  over  the  railroad  of  defendant, 
Missouri,  Kansas  &  Texas  Railroad  Company  of  Texas,  entitling  her 
to  transportation  over  such  railroad  northward  from  San  Antonio, 
and  such  ticket  was  afterwards  surrendered  by  her  to  a  servant  of  the 
defendant,  Missouri,  Kansas  &  Texas  Railroad  Company  of  Texas, 
for  her  transportation  over  such  defendant's  line  of  railway  north- 
ward out  of  San  Antonio.  And  at  such  time  said  coach  was  moved 
and  jarred  in  such  a  violent  manner  that  the  body  of  plaintiff,  Alice 
J.  Stone,  was  thereby  thrown  against  the  internal  arrangements  of 
such  coach  and  therefrom  injuries  to  her  head,  body,  small  of  back, 
legs,  bowels,  groins,  kidneys,  hips,  chest,  lungs,  liver,  spinal  column, 
ovaries,  womb,  as  well  as  to  the  nerves  and  circulatory  system  of 
blood  and  lymph  of  those  parts.  That  such  coach  was  so  jarred  and 
moved  by  some  other  car  or  locomotive  coming  into  violent  collision 
with  it" 

The  only  testimony  as  to  how  the  injuries  were  inflicted  was  that  of 
Vol.  LVIII  Civil— 31. 
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Mrs.  Stone.  She  testified  that  she  bought  a  ticket  from  San  Antonio 
to  Sherman  over  the  line  of  appellant's  railway,  and  at  the  instance 
of  its  employe  got  in  a  passenger  chair  coach  belonging  to  appellant; 
that  she  stayed  in  the  car  for  about  an  hour  before  it  started.  She 
further  stated:  "While  I  was  in  the  car  something  unusual  hap- 
pened to  the  car.  I  felt  a  jar.  I  was  thrown  across  the  iron  side  of 
the  chair,  and  just  before  we  got  started  the  jar  came  and  threw 
me  across  the  arm  of  the  chair.  I  was  sitting  in  the  coach  about 
half  way  back  from  the  front  as  you  go  in.  I  was  sitting  on  the 
right  side,  my  right  side  was  to  the  aisle.  ...  I  do  not  know 
how  violent  was  the  shock  of  the  striking  of  the  car;  I  could  not  tell 
how  violent  it  was.  I  seen  people  that  were  thrown  off  their  seat  and 
thrown  down  and  scrambled  around  and  some  glasses  were  knocked 
off;  the  shock  was  from  the  front  of  the  car  from  the  north.  The  car 
was  moved.  I  do  not  know  just  how  long  the  car  was  in  motion 
before  it  stopped.  I  didn't  realize  how  it  was.  I  was  hurt  myself 
and  stunned  and  didn't  hardly  realize  that — I  can't  say  how  long. 
After  I  was  thrown  against  the  arm  of  the  chair  as  soon  as  I  came 
to  myself  I  got  up  and  sat  down.  After  this  it  was  about  one  hour 
before  I  started  on  my  journey.  I  proceeded  on  my  journey  in  the 
same  coach  from  San  Antonio  to  Denison.  I  went  to  my  destination 
in  the  same  car." 

The  testimony,  being  uncontroverted,  established  the  facts  that  Mrs. 
Stone  was  a  passenger  in  a  coach  of  appellant,  which  was  to  transport 
her  from  San  Antonio  to  Sherman;  that  the  car  was  moved  with 
sufficient  violence  to  hurl  Mrs.  Stone  against  the  arm  of  the  chair 
she  was  occupying,/ and  other  passengers  to  the  floor  of  the  car,  and 
some  had  glasses  knocked  off.  No  explanation  of  the  shock  received 
by  the  car  was  made  by  appellant.  The  car  was  its  property,  which 
it  knew  was  occupied  by  its  passengers,  and  the  car  was  moved  in 
such  a  manner  as  to  evidence  carelessness  and  a  disregard  for  the 
safety  and  comfort  of  the  occupants.  When  these  facts  appeared  a 
prima  facie  case  of  negligence  was  shown  and  the  burden  rested  on 
appellant  to  show  the  circumstances  that  would  exonerate  it  from 
blame  in  that  connection.  To  hold  that  the  burden  was  on  appellees 
to  show  how  the  car  was  struck  or  violently  moved  would  require  a 
very  onerous  and  doubtless  an  impossible  undertaking.  What  may 
have  been  the  cause  of  the  movement  of  the  car  was  peculiarly  within 
the  knowledge  of  appellant,  and  could  not  be  ascertained  by  a  female 
passenger  who  was  stunned  into  unconsciousness  by  a  shock  which 
must  have  been  inflicted  by  appellant.  She  had  placed  herself  in  the 
hands  of  appellant  for  safe  carriage  to  her  destination;  she  was  in- 
jured in  its  car  by  a  violent  shock  to  that  car,  and  that  evidence 
raised  a  fair  presumption  of  negligence  on  the  part  of  appellant  and 
no  effort  whatever  was  made  to  remove  or  destroy  that  presumption 
by  evidence,  and  appellees  were  entitled  to  recover  and  the  court  did 
not  injure  appellant  by  so  instructing  the  jury.  In  the  language  of 
Justice  Neill,  of  this  court,  in  the  case  of  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Fales,  33  Texas  Civ.  App.,  457:  "Had  such  an  issue  been 
submitted,  the  jury  would  have  been  bound  to  find  on  it  in  favor  of 
appellees,  for  the  undisputed  evidence  raised  a  fair  presumption  of 
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negligence.  Had  the  charge  been  free  from  the  error  complained  of, 
and  a  verdict  been  rendered  upon  the  issue  of  negligence  in  favor  of 
appellant,  it  would  have  been  the  bounden  duty  of  the  court  to  sot  it 
aside,  for  such  a  verdict,  in  face  of  the  fair  presumption  that  arises 
from  the  evidence,  can  not  stand."  Someone  moved  the  car  in  which 
Mrs.  Stone  was  a  passenger  with  such  violence  that  she  was  seriously 
injured.  The  shock  to  the  car  was  undoubtedly  the  proximate  cause 
of  the  injury.  Who  moved  the  car?  Appellant  must  be  presumed 
to  have  been  the  only  one  who  had  the  authority  to  and  who  did 
move  the  car.  As  said  by  the  Supreme  Court  in  Mexican  Central 
Ry.  Co.  v.  Lauricella,  87  Texas,  277:  "It  is  a  reasonable  and  sound 
doctrine  that  when  a  passenger  is  injured  by  an  accident,  such  as  the 
derailment  of  a  train,  where  the  track  and  train  are  entirely  under 
the  control  of  the  company — that  is  to  say,  where  they  are  not  in- 
terfered with  by  any  extraneous  force — a  presumption  of  negligence 
arises,  and  that  in  order  for  the  company  to  exonerate  itself  from  lia- 
bility for  the  injury^  it  must  adduce  evidence  to  show  that  the  acci- 
dent could  not  have  been  avoided  by  the  exercise  of  the  utmost  care 
and  foresight  reasonably  compatible  with  a  prosecution  of  its  business." 

•It  may  be  conceded  that  the  charge  which  assumed  negligence  on 
the  part  of  appellant  was  erroneous,  but  it  is  manifest  that  no  other 
just  conclusion  could  have  been  arrived  at  by  the  jury  than  that  ap- 
pellee was  injured  through  the  negligence  of  appellant,  the  latter 
could  not  have  been  prejudiced  by  the  error  in  the  charge,  and  this 
court  will  not  reverse  the  judgment  on  account  of  the  error.  Gal- 
veston, H.  &  S.  A.  Ry.  v.  Delahunty,  53  Texas,  206;  Atkinson  v. 
Ward,  6  Texas,  383;  Bowles  v.  Brice,  66  Texas,  724;  Hussey  v. 
Moser,  70  .Texas,  42. 

The  allegation  that  the  coach  was  "jarred  and  moved  by  some  other 
car  or  locomotive  coming  into  violent  collision  with  it,"  was  totally 
unnecessary  and  served  no  purpose,  except  to  raise  a  possible  issue 
as  to  whether  it  was  necessary  to  prove  this  allegation  in  order  to 
recover.  If  the  car  was  violently  and  negligently  moved  and  Mrs. 
Stone  was  injured  thereby,  the  means  by  which  the  car  was  moved 
could  have  no  weight  in  the  case  and  it  was  therefore  unnecessary 
to  allege  how  it  was  moved.  Mrs.  Stone  had  bought  her  ticket  from 
appellant  and  had  entered  the  car  provided  to  transport  her  to  her 
destination,  and  while  seated  in  the  car  was  thrown  from  her  seat 
and  injured  by  a  violent  movement  of  the  car,  which  was  in  the 
custody  and  control  of  appellant.  How  the  shock  was  given  did  not 
matter,  and  a  failure  to  sustain  the  unnecessary  allegation  would  not 
destroy  the  presumption  of  negligence.  There  was  nothing  in  the 
allegation  that  could  raise  the  inference  or  presumption  that  some 
agency  had  caused  the  shock  for  which  appellant  was  not  responsible. 
It  was  responsible  for  the  movements  of  its  cars,  whether  operating 
them  on  its  own  track  or  on  that  of  another  railroad  company,  and 
it  would  not  matter  whether  the  car  was  struck  by  its  own  cars  or 
locomotives  or  those  of  the  road  with  which  it  was  associated  in  the 
use  of  the  track.  The  act  of  negligence  charged  against  appellant 
was  in  moving  the  car  violently,  no  matter  what  means  were  used  in 
moving  it,  and  therefore  an  allegation  as  to  what  struck  and  moved 
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the  car  was  unnecessary,  and  it  was  unnecessary  to  prove  it.  From 
the  nature  of  the  case  appellees  could  not  know  the  exact  cause  of 
the  violent  moving  of  the  car,  but  the  facts  are  peculiarly  in  the 
knowledge  of  appellant,  and  allegation  and  proof  of  such  cause  were 
unnecessary.  Williams  v.  Texas  &  P.  Ey.,  60  Texas,  206;  East  Line 
&  R.  R.  Co.  v.  Brinker,  68  Texas,  502;  Texas  &  P.  Ry.  v.  Hill,  71 
Texas,  451;  Missouri  Pac.  Ry.  v.  Hennessey,  75  Texas,  155;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Wilson,  79  Texas,  371;  San  Antonio  Street 
Ry.  Co.  v.  Muth,  7  Texas  Civ.  App.,  443  (27  S.  W.,  756).  All 
question,  however,  that  could  arise  about  this  matter  is  removed  by 
an  admission  in  the  fifth  assignment  of  error  that  "the  undisputed 
and  overwhelming  weight  of  the  facts  shows  that  the  bumping  of  the 
cars  or  jolt,  of  which  plaintiffs  complain  and  predicate  their  right 
to  recover  upon,  was  nothing  more  than  a  slight  jolt  or  jar  incident 
to  the  coupling  of  the  cars  or  some  other  necessary  business  of  de- 
fendant, and  such  as  is  usual  and  customary  in  the  operation  and 
handling  of  cars  in  the  yard  by  very  cautious,  prudent  and  careful 
persons,  was  too  light  to  constitute  negligence  on  the  part  of  this 
defendant." 

If  what  appellees  and  several  physicians  testify  as  to  Mrs.  Stone's 
physical  condition  be  true,  and  the  jury  must  have  so  found,  the. ver- 
dict for  $7500  is  not  excessive.  She  testified  that  on  account  of 
the  injuries  she  was  confined  to  her  room  for  eight  weeks,  suffering 
all  the  time  with  pains  in  the  back  and  head  and- spinal  column,  and 
that  the  pains  continue.  She  was  in  good  health  when  she  was  in- 
jured. She  is  very  nervous  now.  The  blows  she  received  from  the 
violent  motion  of  the  car  were  sufficient  to  break  the  skin  for  a  dis- 
tance of  about  three  inches  just  above  the  hip.  Two  physicians  swore 
that  they  found  several  dislocations  of  the  spinal  vertebrae.  It  was 
shown  that  her  injuries  were  permanent  and  that  her  bad  condition 
was  progressive.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  H.  Kellam  et  al.  v.  C.  E.  Hampton. 

Decided  January  12,  1910. 

1. — Contract — Breach — Penalty  or  Liquidated  Damages. 

The  law  prefers  viewing  a  sum  reserved  in  a  contract  as  a  penalty  rather  than 
liquidated  damages;  but  the  true  criterion  in  the  interpretation  of  a  contract 
in  this  as  well  as  in  other  respects  is  the  true  intention  of  the  parties,  which 
is  to  be  ascertained  by  the  terms  and  stipulations  of  the  instrument  itself. 
When  the  contract  is  silent  as  to  the  disposition  of  such  sum  in  case  of  de- 
fault, it  will  be  disposed  of  as  a  penalty  rather  than  liquidated  damages. 

2. — Same — Exception  to  Rule. 

When  the  damages  resulting  from  the  breach  of  a  contract  cannot  be 
ascertained  satisfactorily  by  any  known  rule,  then,  if  the  language  of  the 
contract  will  admit,  a  sum  reserved  therein  will  be  treated  as  liquidated 
damages,  but  not  otherwise.  However,  the  intention  of  the  parties  evinced 
by  their  contract  must  control. 

3. — Same— Proof. 

To  give  a  deposit  the  character  of  liquidated  damages,  a  contract  mutt  be 
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proved  by  which  the  parties  agreed  that  in  case  of  a  breach  upon  the  part 
of  the  depositor  the  amount  of  the  deposit  should  go  to  the  other  party  as 
the  agreed  damages  arising  from  a  breach  of  the  contract. 

4 — Practice— Appeal — Reversal. 

When  the  trial  court  errs  in  the  theory  upon  which  a  case  should  be 
tried,  and  the  appellee  is  not  chargeable  with  the  error,  upon  reversal  of  the 
judgment  on  appeal  the  cause  will  be  remanded  for  a  new  trial  upon  the 
correct  theory,  and  judgment  will  not  be  rendered  as  the  appellate  court 
might  otherwise  do. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

Joel  A.  Lipscomb,  Bertrand  &  Arnold  and  Ernest  Fellbaum,  for 
appellants. — The  defendants  having  denied  under  oath  the  considera- 
tion of  the  note  sued  on,  and  the  burden  of  proof  being  upon  the 
plaintiff  to  show  that  the  note  represented  agreed  or  liquidated  dam- 
ages, and  there  being  no  evidence  that  the  note  represented  agreed 
or  liquidated  damages,  the  court  should  have  given  the  charge  in- 
structing a  verdict  for  defendants.  Collier  v.  Betterton,  87  Texas, 
440;  Durst  v.  Swift,  11  Texas,  273;  Eakin  v.  Scott,  70  Texas,  444; 
Monroe  v.  South,  64  S.  W.,  1014;  Stillwell  v.  Paepcke-Leicht  Lum- 
ber Co.,  84  S.  W.,  483;  3  Pomero/s  Equity  Jurisprudence,  sec.  381, 
p.  631;  13  Cyc,  95,  92. 

Whether  or  not  the  sum  represented  by  the  note  sued  on  in  this 
case  represented  liquidated  damages  or  merely  a  penalty  was  a  ques- 
tion of  fact  for  the  jury,  and  the  court,  in  instructing  the  jury  in 
the  first  paragraph  of  its  charge  to  find  for  plaintiff  the  full  amount 
sued  for,  assumed  that  the  said  note  represented  liquidated  damages 
and  withdrew  from  their  consideration  this  question  of  fact.  Wright 
v.  Dobie,  3  Texas  Civ.  App.,  194. 

"Unless  the  intent  of  the  parties  is  clearly  expressed,  a  penalty  or 
forfeiture  will  not  be  considered  as  liquidated  damages."  13  Cyc, 
92,  note;  Collier  v.  Betterton,  87  Texas,  440;  Durst  v.  Swift,  11 
Texas,  273;  Eakin  v.  Scott,  70  Texas,  444;  Monroe  v.  South,  64  S. 
W.,  1014;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ward,  34  S.  W.,  328;  13  Cyc, 
92,  95;  Van  Buren  v.  Digges,  52  U.  S.,  460;  Taylor  v.  The  Mascella 
(IT.  S.),  23  Fed.  Cases,  782-783;  Town  of  Mount  Morris  v.  King, 
28  N.  Y.  Supp.,  281-284,  77  Hun,  18. 

W.  A.  Silveu8  and  Seth  S.  Searcy,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellee  on 
a  promissory  note  for  $2500  executed  by  C.  H.  Kellam,  D.  L.  Gra- 
ham, A.  E.  O'Brien  and  J.  Vanlandingham,  appellants  herein.  The 
cause  was  tried  by  jury  and  resulted  in  a  verdict  and  judgment  for 
appellee  for  the  amount  of  his  claim. 

The  facts  show  that  the  note  was  given  for  a  payment  on  certain 
lands,  as  is  disclosed  by  the  following  contract: 

"Know  all  men  by  these  presents,  That  we,  W.  J.  Francy  and 
C.  E.  Hampton,  of  Mt.  Pleasant,  in  State  of  Iowa,  in  consideration 
of  $69,620  to  us  in  hand  paid  and  secured  to  be  paid  as  follows: 

"One  certain  promissory  note  for  the  sum  of  $2500  due  and  paya- 
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ble  twenty  days  from  date  to  the  order  of  C.  E.  Hampton,  and 
$10,000  cash  to  be  paid  to  C.  E.  Hampton  on  delivery  of  deed  to 
hereinafter  described  property.  One  personal  note  for  $9120  due  and 
payable  twelve  months  from  date  of  delivery  of  deed.  One  store 
building  and  lot  valued  at  $2500,  and  one  stock  of  merchandise 
valued  at  $2500,  owned  by  J.  W.  Kellam  and  C.  H.  Kellam,  situated 
in  the  town  of  Pflugerville,  county  of  Travis,  State  of  Texas.  $8000 
received  from  the  Texas  Business  Exchange,  the  receipt  of  which  is 
hereby  acknowledged.  One  note  for  $30,000  to  be  secured  by  vendor's 
lien  on  hereinafter  described  property,  due  and  payable  on  or  before 
three  years  after  date  of  delivery  of  deed.  As  a  part  consideration 
the  said  C.  E.  Hampton  agrees  to  retain  $5000  interest  in  the  property 
hereinafter  described.  Have  bargained,  sold  and  agrees  to  convey  to 
C.  H.  Kellam,  of  the  county  of  Travis,  and  State  of  Texas,  the  fol- 
lowing described  property,  to  wit:  3481  acres  of  land  located  about 
one  mile  west  of  the  station  of  Reynolds,  in  Nueces  County,  Texas. 
Said  land  is  known  as  the  Clegg,  Doyle  and  Berry  tract,  and  is  a 
part  of  the  John  Reynolds'  tract  and  is  now  owned  by  W.  J.  Prancy 
and  C.  E.  Hampton. 

"As  part  consideration  it  is  further  agreed  by  the  owner  of  the 
above  described  property  that  the  said  C.  H.  Kellam  shall  have  pos- 
session of  said  described  land  on  or  before  July  1,  1907. 

"The  said  W.  J.  Prancy  and  C.  E.  Hampton  agree  with  the  said 
C.  H.  Kellam  to  execute  releases  to  any  tract  of  land  sold  by  the 
said  C.  H.  Kellam  on  or  before  thirty  days  after  the  date  of  notice 
given  to  said  W.  J.  Francy  and  C.  E.  Hampton  that  said  property 
has  been  sold.  And  it  is  further  agreed  that  after  the  sale  of  any 
tract  or  tracts  of  land  by  said  C.  H.  Kellam,  that  the  said  C.  H. 
Kellam  shall  only  be  required  to  turn  over  to  said  W.  J.  Francy  and 
C.  E.  Hampton  the  sum  of  $8.60  on  each  acre  sold  by  the  said  C.  H. 
Kellam.  Said  money  to  be  credited  on  the  $30,000  note.  It  is  fur- 
ther agreed  that  all  the  above  described  notes,  except  the  note  for 
$2500  shall  bear  interest  at  the  rate  of  seven  percent  per  annum, 
until  paid.  The  said  W.  J.  Francy  and  C.  E.  Hampton  obligate 
themselves  to  deliver  to  the  said  C.  H.  Kellam  a  complete  abstract 
of  title  to  said  property,  showing  a  good  and  sufficient  title  in  law. 
Said  Kellam  shall  have  twenty  days'  time  in  which  to  examine  said 
abstract  after  said  abstract  has  been  delivered  to  said  Kellam.  If 
title  is  found  good,  then  said  Francy  and  Hampton  shall  deliver  to 
said  Kellam  general  warranty  deed  conveying  said  property  to  said 
Kellam;  and  if  there  should  be  defects  in  said  title,  said  W.  J. 
Francy  and  C.  E.  Hampton  shall  have  reasonable  time  in  which  to 
cure  said  defects,  and  if  said  defects  can  not  be  cured  within  a  rea- 
sonable time,  then  in  that  event  said  W.  J.  Francy  and  C.  E.  Hamp- 
ton agree  to  return  to  the  said  Kellam  the  above  described  note  of 
$2500. 

"Witness  our  signatures,  in  triplicate,  on  this  the  4th  day  of  June, 
1907,  city  of  San  Antonio,  Texas. 

W.  J.  Francy,  C.  E.  Hampton, 

By  C.  E.  Hampton, 
C.  H.  Kellam." 


1910.]  Kellam  v.  Hampton.  487 

It  is  the  claim  of  appellee  that  the  note  was  given  as  earnest  money 
and  was  liquidated  damages,  and,  of  course,  that  he  could  recover 
without  proof  of  any  damages  resulting  from  a  failure  of  appellant, 
C.  II.  Keliam,  to  comply  with  the  contract  of  sale.  On  the  other 
hand,  it  is  the  contention  of  appellants  that  the  note  represented  a 
penalty  and  that  in  order  to  recover,  appellee  was  compelled  to  allege 
and  prove  the  damages  sustained  by  a  breach  of  the  contract.  The 
court  in  the  charge  to  the  jury  treated  the  amount  of  the  note  as 
liquidated  dainages,  and  instructed  a  verdict  for  appellee  unless  it 
appeared  from  the  evidence  that  he  had  failed  to  tender  a  deed  em- 
bodying a  release  clause  as  demanded  by  the  contract,  and  had  failed 
to  correct  the  abstract  of  title. 

The  law  prefers  viewing  a  sum  reserved  in  a  contract  as  a  penalty 
rather  than  liquidated  damages,  but  the  true  criterion  in  the  inter- 
pretation of  a  contract  in  this,  as  well  as  other  respects,  is  the  true 
intention  of  the  parties,  which  is  to  be  ascertained  by  the  terms  and 
stipulations  of  the  t  instrument  itself.  The  contract  in  this  case  is 
silent  on  the  subject  of  the  disposition  of  the  amount  of  the  note  in 
case  of  default  upon  the  part  of  the  prospective  buyer  of  the  land,  the 
only  provision  in  regard  to  it  being  that  the  note  should  be  returned 
to  Keliam  in  case  the  title  was  found  to  be  defective.  The  note  was 
clearly  given  as  the  first  payment  on  the  land  in  case  the  trade  was 
perfected,  and  it  was  to  be  returned  to  the  maker  of  it  in  case  defects 
in  the  title  prevented  the  consummation  of  the  sale.  What  was  to 
be  done  with  it  in  case  there  was  a  breach  of  the  contract  on  the  part 
of  the  vendee?  On  that  matter  the  contract  is  silent,  and  there  must 
at  least  be  a  doubt  as  to  the  intention  of  the  parties  in  regard  to  it, 
and  whenever  there  is  a  doubt  in  regard  to  such  a  matter  the  law 
will  declare  the  sum  reserved  a  penalty  rather  than  liquidated  dam- 
ages. ^  (Durst  v.  Swift,  11  Texas,  273;  Hall  v.  York,  16  Texas,  18.) 

It  is  true  that  if  damages  are  not  capable  of  being  ascertained  by 
any  satisfactory  and  known  rule,  then,  if  the  language  of  the  con- 
tract will  admit,  the  reserved  sum  will  be  held  to  be  stipulated  or 
liquidated  damages,  but  where  the  loss  or  injury  may  be  easily  deter- 
mined by  proof  of  market  values  the  sum  will  be  regarded  as  a  penalty 
and  not  as  liquidated  damages.  These  rules  are  dependent,  however, 
upon  the  intention  of  the  parties  as  evinced  by  the  terms  of  their 
contract,  and  where  there  has  been  no  contract  as  to  the  amount 
deposited  all  rules  must  give  way  to  that  rule  of  law  which  in  the 
absence  of  an  agreement  will  decree  it  to  be  a  penalty,  which  can 
not  be  recovered  by  the  person  for  whose  benefit  it  was  deposited 
without  proof  of  the  damages  sustained  by  him.  (Maupin  on  Mar- 
ketable Title,  pp.  231-232.) 

To  give  a  deposit  the  character  of  estimated,  stipulated  or  liquidated 
damages,  a  contract  must  be  proved  by  which  the  parties  agreed  that 
in  case  of  a  breach  upon  the  part  of  the  depositor,  the  amount  of  the 
deposit  should  go  to  the  other  party  as  the  agreed  damages  arising 
from  a  breach  of  the  contract.  Contracts  for  liquidated  damages  are 
never  sustained  except  upon  the  principle  that  parties  have  the  right 
to  agree  in  advance  as  to  what  the  damages  will  be  in  case  of  a 
breach  of  the  contract,  and  if  no  such  agreement  has  been  made,  the 
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law  will  not  make  it  for  the  parties.  No  such  agreement  appears  in 
the  written  contract  in  evidence  in  this  case,  and  the  oral  testimony, 
if  of  any  value,  was  to  the  effect  that  the  note  was  given  as  evidence 
of  good  faith  of  appellants  in  the  purchase  of  the  land.  There  is  not 
one  word  in  the  record  which  tends  to  show  that  it  was  ever  agreed 
between  the  parties  that  the  amount  of  the  note  was  to  be  stipulated 
or  liquidated  damages.  In  such  case  the  law  will  declare  it  a  penalty. 
(Beach,  Mod.  Law  Cont.,  section  629,  and  note.) 

No  case  has  come  within  our  observation  in  which  it  has  been  held 
that  a  sum  deposited  will  be  considered  liquidated  damages,  where 
there  is  no  language  in  the  contract  evidencing  the  intention  of  the 
parties  to  consider  the  deposit  as  liquidated  damages.  The  opinion 
in  the  case  of  Collier  v.  Betterton,  87  Texas,  440,  relied  on  by  ap- 
pellee, was  based  on  a  contract  which  specially  designated  the  amount 
to  be  recovered  as  stipulated  damages,  and  the  court  in  view  of  that 
agreement  and  the  circumstances  surrounding  the  case  held  that  the 
contract  was  for  stipulated  damages. 

The  case  was  tried  by  the  court  below  on  the  theory  alone  that  the 
contract  provided  for  stipulated  or  liquidated  damages,  and  conse- 
quently we  do  not  feel  disposed  to  deprive  appellee  of  an  opportunity 
of  trying  his  case  on  the  theory  of  the  note  being  given  for  a  penalty, 
and  will  not,  therefore,  render  judgment,  as  we  would  do  if  an  oppor- 
tunity had  been  offered  or  forced  upon  him  by  the  ruling  of  the  trial 
court  to  so  develop  his  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sullivan-Sanfobd  Lumber  Company  v.  C.  A.  Reeves. 

Decided  January  13,  1010. 

1.— Deed — Condition  Subsequent — Impossibility  of  Performance. 

A  condition  subsequent  (that  a  railroad  should  be  built  and  operated  on 
the  right  of  way  granted  by  the  deed  to  a  lumber  company)  was  not  rendered 
ineffective  to  avoid  the  conveyance  by  the  fact  that  the  grantee  had  no  power 
to  build  or  operate  anything  but  a  iumber  tramway.  Such  condition  was  not 
rendered  unreasonable  or  impossible  of  performance  because  the  grantee  itself 
could  not  perform  it.  Its  contract  bound  it  to  secure  performance,  though 
that  could  only  be  done  by  another  corporation  organized  with  adequate 
powers. 

2. — Deed — Condition — Avoidance — Return  of  Consideration. 

One  seeking  to  recover  land  conveyed  by  him  upon  condition  subsequent 
avoiding  the  deed  on  failure  to  comply,  was  under  no  obligation  to  return 
the  cash  consideration  received.  Neither  was  it  necessary  to  cancel  the  deed. 
His  right  to  recover  back  the  land  on  noncompliance  was  given  by  and  in 
accordance  with  the  terms  of  the  deed  itself. 

ON    MOTION    FOR    REHEARING. 

S. — Deed — Condition — Difficulty  of  Performance. 

The  fact  that  a  condition  to  bo  performed  by  the  grantee  under  penalty 
of  making  void  the  conveyance  to  him  is  difficult  or  expensive,  or  can  only  be 
performed  by  another,  will  not  excuse  him.  To  have  this  effect  the  act  must 
be  impossible  or  unlawful  for  any  one  to  perform. 
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4. — Deed— Condition — Executory  Contract. 

A  deed  conveying  land  for  and  so  long  as  used  as  the  right  of  way  of  a 
railroad,  with  a  condition  avoiding  it  if  the  road  waa  not  constructed  and 
operated  thereon  within  two  years,  was  an  executory  contract,  and  did  not 
vest  title  in  the  grantee  till  the  condition  was  performed.  This  not  being 
done  in  the  stipulated  term,  the  grantor  could  recover  back  the  land,  though 
the  condition  were  one  impossible  of  performance. 

5. — Error — Assignment 

That  the  judgment  did  not  allow  defendant  sufficient  time  to  remove  its 
improvements  (a  tramway)  from  the  land  recovered  by  plaintiff,  if  error,  was 
not  reversible  on  appeal  unless  assigned  as  such. 

6. — Certifying  Question. 

The  appellate  court  will  decline  to  certify  a  question  to  the  Supreme  Court, 
on  affirmance  of  the  judgment  below,  appellant  having  adequate  remedy  by 
application  for  writ  of  error. 

Appeal  from  the  District  Court  of  Morris  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Chas.  S.  Todd,  for  appellant. — That  plaintiff  must  tender  back 
the  purchase  money  received.  Thomas  v.  Beaton,  25  Texas  Supp., 
321;  Coddington  v.  Wells,  59  Texas,  50;  Tom  v.  Wollhoeffer,  61  Texas, 
281;  Fitzhugh  v.  Franco-Texas  Land  Company,  81  Texas,  314;  Kauff- 
man  v.  Brown,  83  Texas,  47;  Evans  v.  Bentley,  9  Texas  Civ.  App., 
112;  Stringer  v.  Keokuk,  Mt.  P.  &  N.  Ry.  Co.,  13  N.  W.,  308. 

The  deed  passed  the  title  to  the  Sullivan-Sanford  Lumber  Com- 
pany, subject  to  a  condition  subsequent,  the  breach  of  which  would 
not  operate  a  forfeiture,  but  would  give  a  right  to  specific  perform- 
ance or  ground  for  damages.  6  Am.  &  Eng.  Ency.  Law,  p.  503,  and 
cases  cited;  Chute  v.  Washburn,  46  N.  W.,  555;  Smith  v.  Jewett,  40 
N.  H.,  530 ;  Stringer  v.  Keokuk,  Mt.  P.  &  N.  Ry.  Co.,  13  N.  W.,  308. 

The  condition  subsequent  in  this  deed  is  unreasonable  and  impos- 
sible of  legal  performance,  because  the  Sullivan-Sanford  Lumber 
Company  is  a  private  corporation  and  could  not,  under  the  laws  and 
public  policy  of  Texas,  either  charter  or  operate,  or  cause  to  be  char- 
tered or  operated,  a  railroad  as  a  common  carrier  and  public  highway 
in  Texas,  and  such  condition  in  said  deed  is  contrary  to  law  and 
public  policy,  and  the  condition  is  void,  but  the  conveyance  is  good 
and  absolute.  Rev.  Slats.,  art.  642,  sees.  28,  665,  4350a;  6  Am.  & 
Eng.  Ency.  Law,  pp.  594-596;  2  Wash.,  Real  Property,  pp.  3-8;  2 
Devlin  on  Deeds,  sees.  959-961;  Pomeroy,  Spec.  Performance,  280 
et  seq.;  Patterson  v.  Donner,  48  Cal.,  369. 

Hart,  M  aha  fey  &  Thomas,  for  appellee. — The  condition  was  prece- 
dent to  the  vesting  of  title.  If  the  condition  was  subsequent  and  not 
precedent,  it  was  valid,  in  that  it  was  possible  of  performance,  was  not 
contrary  to  law,  was  not  repugnant  to  the  nature  of  the  estate,  and 
was  not  rendered  impossible  of  performance  by  the  grantors.  Wieder- 
anders  v.  State,  64  Texas,  139 ;  1  Cooley's,  Blackstone,  B.  2,  pp.  557-8 
and  560-1;  6  Am.  &  Eng.  Ency.  Law    (2d  ed.),  pp.  451   and  470. 

HODGES,   Associate   Justice. — The   appellant   is   a   private   cor- 
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f oration,  and  owns  and  operates  a  sawmill  in  Naples,  Morris  County, 
t  also  owns  a  tramroad,  or,  as  it  is  sometimes  called,  a  railroad, 
extending  from  its  mill  some  distance  in  the  country,  passing  over 
the  appellee's  land,  which  is  used  by  it  for  the  purpose  of  transport- 
ing logs  and  timber  from  the  forest  to  the  mill.  Some  time  during 
the  year  1906  a  controversy  arose  between  the  appellant  and  the 
appellee  concerning  the  right  of  way  for  this  tramroad  over  the  land 
of  the  appellee,  the  road  being  at  the  time  in  process  of  construction. 
After  procuring  a  writ  of  injunction  restraining  the  further  construc- 
tion of  the  road,  the  appellee  finally  agreed  to  and  did  convey  the 
right  of  way  in  consideration  of  the  payment  of  $500  and  certain 
other  stipulations  mentioned  in  the  deed  of  conveyance.  The  material 
portions  of  that  conveyance*  are  as  follows: 

"Know   all   men   by   these   presents,   That   we,    C.    A.    Eeeves    and 

Reeves,  husband  and  wife,  both  of  said  Morris  County,  Texas, 

for  and  in  consideration  of  the  sum  of  ($500)  Five  Hundred  Dollars 
to  us  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  by 
the  Sullivan-Sanford  Lumber  Company,  a  private  corporation,  have 
bargained,  sold  and  conveyed  by  these  presents  do  bargain,  sell  and 
convey  unto  the  said  Sullivan-Sanford  Lumber  Company  for  the 
purpose  of  a  right  of  way  for  its  railroad  the  following  described 
tract  of  land,  to  wit:  (Description  omitted.)  To  have  and  to  hold 
the  same  unto  the  said  Sullivan-Sanford  Lumber  Company,  rts  suc- 
cessors and  assigns  so  long  as  the  same  may  be  used  as  a  right  of 
way  for  a  railroad.  This  conveyance,  however,  is  made  upon  the 
consideration  and  with  the  understanding  that  a  railroad  shall  within 
two  years  from  the  date  of  this  instrument  be  chartered  and  incor- 
porated under  the  laws  of  the  State  of  Texas,  and  will  construct  and 
operate  a  line  of  railroad  over,  on  and  along  said  right  of  way,  and 
should  no  such  railroad  be  incorporated  within  two  years  from  the 
date  hereof  or  should  it  fail  to  construct  and  operate  a  railroad  across 
the  same  within  two  years  from  the  date  hereof,  then  this  conveyance 
is  to  be  void." 

This  suit  was  instituted  by  the  appellee  during  the  year  1908,  for 
the  purpose  of  recovering  the  strip  of  land  occupied  by  the  right  of 
way,  the  petition  alleging  that  none  of  the  conditions  upon  which 
the  grant  had  been  made,  except  the  payment  of  the  $500,  had  been 
complied  with,  and  that  by  the  terms  of  the  deed  above  referred  to 
he  was  entitled  to  recover  possession  of  the  land. 

The  testimony  was  undisputed  that  no  railroad  company  authorized 
to  engage  in  the  business  of  a  common  carrier  under  the  laws  of 
this  State  had  been  incorporated  to  operate  over  this  right  of  way; 
that  the  tramroad  which  the  appellant  had  constructed  was  being 
used  solely  for  the  purpose  of  conveying  timber  from  the  forest  to  its 
mill  at  Naples.  Reeves  testified  that  he  was  in  California  when  the 
appellant  commenced  grading  its  track  over  his  land;  that  he  had 
not  given  permission,  and  objected  to  their  going  over  his  land,  and 
finally  secured  an  injunction  to  that  effect;  that  he  finally  consented 
that  appellant  should  bnild  its  tramroad  over  his  land  if  it  would 
construct  a  railroad  track.  By  a  railroad  track  he  meant  a  regular 
passenger  road  for  carrying  freight  and  passengers.     He  stated  that 
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the  appellant  now  had  what  he  called  a  "tramroad"  across  his  land; 
they  do  not  haul  passengers  or  freight  for  the  public,  and  have  no 
depot  or  agent  at  Naples  or  anywhere  else  on  the  track.  The  road 
is  used  by  the  mill  people.  That  the  appellant  promised  that  a  rail 
road  would  be  built.  The  road  runs  a  little  over  4000  feet  through 
his  land.  The  right  of  way. is  not  fenced,  nor  are  there  any  cross- 
ings or  cattle-guards  put  in.  He  also  stated  that  at  the  time  he  ob- 
jected to  the  construction  of  the  road  the  appellant  was  building  a 
road  for  the  purpose  of  hauling  logs;  that  it  was  merely  a  log  road; 
that  it  was  not  building  a  trunk  line  railroad. 

The  appellee  offered  in  evidence  the  abandoned  pleading  of  the 
appellant,  in  which  appears  substantially  the  following  statements: 
That  the  appellant  in  1906  began  the  construction  of  its  road  over 
the  appellee's  land,  under  the  impression  that  it  had  a  license  from 
the  appellee  to  do  so;  that  upon  his  objection  to  its  proceeding  a 
settlement  was  made  by  which  the  appellant  agreed  to  pay  him  $500; 
that  the  sum  of  $500  was  paid  and  accepted,  and  that  it  is  far  more 
than  the  Jand  is  actually  worth.  After  the  settlement  was  agreed 
on,  but  before  the  deed  was  executed,  Reeves  insisted  that  a  clause 
should  be  inserted  in  the  deed  providing  that  defendants  should  char- 
ter and  incorporate  a  railroad  over  said  land  within  two  years,  and 
refused  to  sign  the  deed  without  such  provision;  that  it,  appellant, 
had  a  mill  plant  and  timber  in  which  it  had  a  large  amount  of 
money  invested,  and  unless  it  could  haul  its  logs  over  said  road  its 
mill  could  not  operate,  and  that  Reeves  took  advantage  of  that  situa- 
tion to  demand  and  exact  exorbitant  terms  from  it;  that  there  was 
no  consideration  whatever  for  such  requirement  to  charter  and  incor- 
porate a  railroad,  as  he,  the  appellee,  well  knew,  the  defendant  being 
at  the  time  a  private  manufacturing  corporation  and  having  no  right 
or  power  under  the  laws  of  Texas  to  so  incorporate  and  construct  or 
operate  a  railroad  as  a  public  highway  and  common  carrier;  and 
alleges  that  such  condition  was  capricious,  unreasonable,  illegal,  im- 
possible of  performance,  and  void;  that  it  consented  to  the  same  only 
because  the  exigency  of  the  situation  required  that  appellant  should 
use  said  road  or  abandon  its  mill,  as  there  was  no  other  way  to  get 
out  its  timber  without  going  through  plaintiffs  land.  It  is  also  al- 
leged that  at  the  time  of  the  conveyance  from  the  appellee  certain 
parties  named  were  contemplating  and  endeavoring  to  organize  a 
railroad  to  run  from  Naples,  Texas,  to  Clarksville,  Texas,  and  that 
appellant  believed  that  such  railroad  company  would  be  organized  and 
would  by  lease  or  otherwise  take  over  the  appellant's  mill  road  be- 
tween Naples  and  Sulphur  River,  and  that  such  road  would  be  char- 
tered and  operated  within  two  years;  that  the  parties  referred  to  went 
so  far  as  to  subscribe  in  good  faith  for  stock  and  prepare  an  applica- 
tion for  a  charter  for  a  railroad  to  be  called  the  Naples  and  Sulphur 
River  Road,  to  run  along  said  route,  but  by  reason  of  the  occurrence 
of  a  great  financial  panic  and  great  stringency  in  money  matters 
the  project  was  abandoned.  This  testimony  was  not  contradicted  in 
any  particular. 

The  court  gave  a  peremptory  instruction  to  return  a  verdict  for 
the  appellee.     The  appellant  contends  that  this  was  error,  and  con- 
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tends  that  the  deed  in  question  passed  the  title  to  the  appellant 
lumber  company  encumbered  only  with  a  condition  subsequent,  the 
breach  of  which  would  not  operate  as  a  forfeiture,  but  would  give  a 
right  to  specific  performance,  or  grounds  for  damages.  It  is  also 
insisted  that  the  condition  is  unreasonable  and  impossible  of  perform- 
ance because  the  appellant  company  is  a  private  corporation  and  could 
not  under  the  laws  and  public  policy  of  Texas,  either  charter  or  op- 
erate, or  cause  to  be  chartered  or  operated,  a  railroad  as  a  common 
carrier,  and  such  condition  is  contrary  to  law  and  public  policy  and 
is  void;  but  that  the  conveyance  is  good  and  absolute.  It  will  be 
observed  that  the  appellant  relies  practically  upon  the  proposition 
that  the  condition  incorporated  in  the  deed  from  Reeves  to  it  was 
a  condition  subsequent,  and  that,  being  impossible  of  performance,  it 
was  void,  and  the  appellant  therefore  took  an  absolute  conveyance  to 
the  right  of  way. 

Admitting  that  the  restrictions  imposed  in  the  deed  amounted  to 
a  condition  subsequent,  it  does  not  follow  that  it  was  void  as  being 
impossible  of  performance.  It  could  not  be  considered  op.  impossi- 
bility for  a  railroad  to  be  incorporated  under  the  laws  of  Texas  for 
the  purpose  of  operating  over  the  line  in  question  within  two  years 
from  the  date  of  this  deed.  It  might  be  true  that  the  appellant  itself 
would  not  under  its  then  existing  charter  provisions  be  able  to  operate 
a  railroad  such  as  was  contemplated  by  the  deed,  but  that  was  not 
the  condition.  The  consummation  of  the  organization  which  its  aban- 
doned answer  shows  the  appellant  contemplated  would  be  perfected 
when  the  conveyance  was  agreed  to  and  accepted,  would  have  been 
a  full  compliance  with  the  conditions  embodied  in  the  deed  had  this 
proposed  company  operated  the  road.  The  appellant  might  have 
leased  or  sold  the  right  of  way  to  any  railway  corporation  chartered 
under  the  provisions  of  the  laws  of  Texas.  The  simple  fact  that  the 
party  who  undertakes  the  performance  of  an  engagement  may  alone 
be  unable  to  make  compliance  does  not  render  the  condition  void  as 
being  impossible  of  performance.  If  it  did,  all  any  obligor  would  be 
required  to  do  in  order  to  escape  a  forfeiture  where  he  took  a  con- 
veyance with  such  conditions,  would  be  to  show  that  he  was  himself 
unable  to  accomplish  his  undertaking.  It  is  well  known  that  pro- 
moters, generally  a  private  individual,  having  in  view  the  construction 
and  operation  of  railway  companies  and  lines,  in  this  State  frequently 
secure  grants  of  right  of  way.  They  themselves  are  unable  to  incor- 
porate as  railway  companies  and  perform  the  duties  of  a  common 
carrier  as  a  corporation  without  the  cooperation  of  others,  and  they 
take  upon  themselves  the  obligation  to  procure  this  cooperation  ancl 
assistance  to  the  extent  that  this  may  be  necessary  in  executing  the 
undertaking.  Few  contracts  are  made  which  do  not  involve  the  em- 
ployment of  other  agencies  not  subject  to  the  control  of  the  contract- 
ing parties.  We  do  not  think  that  the  condition  embodied  in  this 
deed  belonged  to  that  class  which  became  void  by  reason  of  impos- 
sibility of  performance.  It  was  one  which  the  grantor  had  a  right 
to  impose,  and  had  a  right  to  insist  upon  compliance  with.  The  deed 
provided  that  in  the  event  it  was  not  complied  with  within  two  years 
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the  estate  conveyed  should  cease  and  determine.  This  was  not  done, 
and  appellee  had  a  right  to  his  land. 

Under  the  terms  of  this  grant  the  appellee  was  not  required  to 
tender  back  the  $500  he  had  received.  By  the  construction  of  the 
road  he  had  sustained  a  damage,  and  the  appellant  had  enjoyed  a 
benefit  during  the  two  years  it  had  used  the  right  of  Way.  It  might 
also  have  prolonged  its  easement  by  performing  the  conditions. 

While  the  petition  in  this  case  asked  for  a  cancellation  of  the  deed, 
the  facts  relied  upon  showed  no  such  right,  and  the  suit  should  prop- 
erly be  considered  one  to  recover  possession  of  the  land.  The  deed, 
instead  of  operating  as  an  impediment  to  the  recovery  of  the  land 
by  the  appellee,  was  an  evidence  of  his  right. 

It  is  unnecessary,  we  think,  to  discuss  the  remaining  assignments 
of  error,  and  the  judgment  is  accordingly  affirmed. 

ON    MOTION    FOR   REHfiARING   AND   TO    CERTIFY    CASE. 

In  considering  the  motion  of  the  appellant  for  a  rehearing  in  this 
case  we  have  extended  our  investigations  for  the  purpose  of  testing 
the  correctness  of  the  grounds  upon  which  the  appeal  was  disposed  of. 
We  find  the  conclusion  reached  sustained  by  the  following  authorities: 
Klauber  v.  San  Diego,  etc.,  Co.,  95  Cal.,  358,  30  Pac,  555;  Sample 
v.  Fresno  Co.,  129  Cal.,  228,  61  Pac,  1086  (affirming  above  case); 
The  Harriman  v.  Emerick,  9  Wall.,  175,  19  L.  Ed.,  629 ;  Jacksonville, 
M.  P.  Ry.  Co.  v.  HooDer,  160  TJ.  S.,  528,  40  L.  Ed.,  524;  Simpkins 
on  Contracts,  243,  and  cases  cited.  In  the  case  first  above  referred 
to  the  court  says:  "The  obligor  contracts  that  he  can  and  will  con- 
trol the  acts  of  third  parties,  so  far  as  necessary  to  enable  him  to 
perform  his  contract.  People  v.  Bartlett,  3  Hill,  570.  Nor  would  it 
be  a  defense  that  the  law  has  rendered  it  difficult  or  very  expensive 
to  perform.  The  rule  is,  if  performance  is  in  itself  possible,  there 
is  a  breach,  although  the  obligor  himself  may  have  become  wholly 
unable  to  perform.  The  suit  to  foreclose  the  mortgage  against  the 
property  of  defendant  did  not  render  performance  impossible;  de- 
fendant could  have  paid  the  claim  or  given  security,  and  have  had 
the  receiver  discharged.  To  warrant  the  application  of  the  principle, 
the  impossibility  must  consist  in  the  nature  of  the  thing  to.  be 
done,  and  not  in  the  inability  of  the  party  to  do  it;  or,  as  it  is 
sometimes  termed,  be  an  impossibilitas  ret,  as  distinguished  from 
an  impossibilitas  facti.  If  the  thing  could  be  accomplished  by  any- 
one with  proper  means  and  the  requisite  skill  and  knowledge,  the 
promisor  was  not  less  answerable  because  it  was  impossible  to  him/ 
Hare,  Cont.,  639.  The  principle  deducible  from  tne  authorities  is 
that  if  what  is  agreed  to  be  done  is  possible  or  lawful,  it  must  be 
done.  Difficulty  or  improbability  of  accomplishing  the  undertaking 
will  not  avail  the  defendant.  It  must  be  shown  that  the  thing  can 
not  by  any  means  be  effected.  Nothing  short  of  this  will  excuse 
nonperformance/  " 

Upon  a  further  consideration  of  the  language  employed  in  the  deed 
we  have  also  reached  the  conclusion  that  the  instrument  evidences  an 
executory  contract,  and  that  the  title  to  the  permanent  right  of  way 
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would  not  pass  to  the  appellant  till  it  had  performed,  or  procured  the 
performance  of,  all  it  had  thereby  undertaken  as  a  part  of  the  con- 
sideration or  conditions  of  the  conveyance.  The  language  of  the 
deed  makes  it  clear  that  the  grantor  did  not  intend  that  the  convey- 
ance should  vest  title  to  a  permanent  easement  unless  a  railroad 
operating  as  a  common  carrier  was  at  the  end  of  two  years  incor- 
porated and  operated  over  this  particular  strip  of  land.  It  is  a 
matter  of  common  knowledge  that  the  location  and  operation  of  a 
railroad  upon,  or  in  the  vicinity  of,  a  tract  of  land  frequently  adds 
much  to  its  value,  and  that  the  advantage  thus  obtained  is  often  the 
only  consideration  exacted  by  landowners  for  the  grant  of  a  right 
of  way  for  railroads.  The  grantor  in  this  deed  seems  to  have  had 
that  benefit  in  view  when  he  executed  this  conveyance.  He  says: 
"This  conveyance,  however,  is  made  upon  the  consideration  and  with 
the  understanding  that  a  railroad  shall  within  two  years  from  the 
date  of  this  instrument  be  chartered  and  incorporated  under  the  laws 
of  the  State  of  Texas,  and  will  construct  and  operate  a  line  of  rail- 
road over,  on,  and  along  said  right  of  way;  and  should  no  such  rail- 
road be  incorporated  within  two  years  from  the  date  hereof,  or  should 
it  fail  to  construct  and  operate  a  railroad  across  the  same  within 
two  years  from  the  date  hereof,  then  this  conveyance  is  to  be  void." 
It  would  be  difficult  indeed  to  use  language  more  clearly  indicating 
the  purpose  of  the  grantor  to  make  the  vesting  of  title  to  the  perma- 
nent right  of  way  contingent  upon  the  performance  of  this  last  men- 
tioned stipulation.  The  incorporation  and  operation  of  the  railroad 
was  expressly  denominated  a  part  of  the  consideration,  and  the  bene- 
fits to  be  derived  from  it  must  be  regarded  as  a  part  of  the  induce- 
ment which  led  him  to  make  the  conveyance  in  question;  in  fact,  the 
evidence  shows  that  without  the  incorporation  of  that  stipulation  he 
had  positively  refused  to  execute  the  conveyance.  That  the  incor- 
poration and  operation  of  a  railroad  performing  the  duties  of  a 
common  carrier  over  this  right  of  way  was  one  of  the  substantial 
undertakings  embodied  in  this  contract  admits  of  no  doubt  what- 
ever. While  the  terms  of  the  instrument  did  not  bind  the  appellant 
company  to  itself  become  such  carrier,  it  did  make  the  conveyance 
contingent  upon  one  being  provided.  A  failure  to  perform  this 
undertaking  was  a  failure  to  comply  with  the  obligations  assumed  in 
entering  into  the  contract,  and  justified  the  other  party  in  demanding 
a  rescission.  2  Warville  on  Vendors,  sees.  828,  841;  McKelvain  v. 
Allen,  58  Texas,  387;  Anderson  v.  Silliman,  92  Texas,  568,  50  S. 
W„  579.  If  the  contract  be  regarded  as  executory,  then  it  is  imma- 
terial whether  the  condition  be  possible  or  impossible  of  performance; 
for  until  it  was  performed  no  legal  title  passed  to  the  grantee.  It 
had  only  an  equity  which  might  by  a  complete  performance  of  its  un- 
dertaking be  converted  into  a  legal  title  thereafter.  The  rights  of 
the  appellee  did  not  depend  upon  a  forfeiture  for  the  nonperformance 
of  a  condition  assumed  by  the  appellant,  but  his  title  was  never  in 
fact  devested  by  the  performance  of  an  essential  obligation  on  the 
part  of  the  appellant,  which  was,  as  we  think,  a  condition  precedent. 
The  reservation  of  a  lien  in  a  sale  of  real  estate  is  no  more  effective 
in  making  such  a  deed  an  executory  contract  than  the  language  used 
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in  this  instance.  The  terms  of  this  show  that  the  grantor  reserved 
the  right  of  reclaiming  the  property  if  the  full  consideration  was  not 
rendered. 

Appellant  has  also  filed  a  motion  asking  that  we  modify  the  judg- 
ment of  the  trial  court  as  to  the  time  allowed  in  which  it  might  re- 
move its  ties  and  rails  and  other  improvements  from  the  right  of 
way  in  controversy.  It  seems  that  in  the  court  below  the  judgment 
provided  that  the  appellant  might  have  one  year  from  the  date  of 
the  judgment  within  which  to  do  this.  It  is  now  contended  that  this 
is  not  sufficient,  inasmuch  as  the  appellant  desired  to  exercise  its  right 
of  appealing  to  all  courts  to  which  it  may  resort  in  the  event  no 
judgment  is  sooner  rendered  in  its  favor.  There  is  in  the  record 
no  assignment  attacking  that  feature  of  the  judgment  of  the  court 
below,  and  therefore  we  are  not  called  upon  to  revise  it  even  should 
we  be  disposed  to  think  it  erroneous  in  allowing  an  insufficient  length 
of  time  for  the  removal  of  the  appellant's  property  from  the  right 
of  way. 

Appellant  has  also  filed  a  motion  to  certify  this  case  to  the  Supreme 
Court.  There  is  no  occasion  for  this  to  be  done,  in  view  of  the  fact 
that  a  writ  of  error  may  be  applied  for  upon  the  affirmance  of  the 
case,  and  the  jurisdiction  of  the  Supreme  Court  may  thereby  be  in- 
voked as  completely  as  it  could  be  done  by  a  certification  from  this 
court. 

The  motions  for  rehearing,  to  modify  the  judgment,  and  to  certify 
are  overruled. 

Affirmed. 

Writ  of  error  refused. 


E.  W.  Dean  et  al.  v.  John  W.  Furrh  et  al. 

Decided  January  13,  1910. 

1. — Trespass  to  Try  Title — Boundary — Pleading:. 

The  plea  of  not  guilty  in  an  action  of  trespass  to  try  title  puts  plaintiff 
on  proof  of  his  title,  though  the  cause  arises  from  dispute  as  to  the  boun- 
daries between  surveys  claimed  by  the  parties  respectively. 

2.— Evidence— -Will— Title. 

A  will  is  not  receivable  in  proof  of  title  claimed  under  it  without  proof 
that  it  has  been  admitted  to  probate. 

3. — Same — Recorded  Instrument. 

The  Act  of  April  23,  1907,  Laws  30th  Leg.,  p.  308,  admitting  in  evidence 
recorded  instruments  defectively  acknowledged,  has  no  application  to  wills 
and  does  not  render  them  admissible,  as  links  in  the  chain  of  title,  where 
not  admitted  to  probate,  though  recorded  for  ten  years. 

4. — WiU — Independent  Executors. 

A  will  providing  thnt  the  County  Court  assume  no  control  over  the  estate 
save  to  admit  the  instrument  to  probate  and  record  inventory,  the  executors 
being  relieved  from  giving  bond  and  authorized  to  convey  land,  constituted 
them  independent  executors,  authorized  to  sell  without  bond  or  order  of  the 
probate  court. 

5. — Executors — Conveyance. 

Where  three  executors,  appointed  by  the  will  and  qualifying,  were  author- 
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ized  to  convey  land  of  the  testator,  all  must  join  in  such  conveyance,  and  a 
deed  by  two  of  them  was  ineffective. 

6. — Limitation — Payment  of  Taxet. 

Limitation  cannot  be  shown  by  possession  for  five  years  under  a  recorded 
deed,  without  proof  of  payment  of  taxes. 

7. — Same— Charge. 

A  charge  requiring  proof,  in  support  of  the  five  years  statute  of  limita- 
tion, that  all  taxes  had  been  paid  by  the  party  claiming  under  the  plea,  was 
inaccurate,  it  being  sufficient  if  they  were  paid  by  those  whose  estate  he  had 
acquired. 

8. — Limitation — Constructive  Possession. 

A  charge  on  title  by  limitation,  by  actual  possession  to  the  boundaries 
shown  by  claimant's  deed,  was  not  applicable  to  the  case  of  a  deed  made  but 
two  months  before  suit  was  brought. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

Jos.  Turner  and  F.  H.  Prendergast,  for  appellant. — A  will  is  not 
admissible  in  evidence  unless  it  has  been  probated.  Lewis  v.  Ames, 
44  Texas,  319;  Holman  v.  Hopkins,  27  Texas,  38;  Henry  v.  Roe, 
83  Texas,  446;  Naugher  v.  Patterson,  9  Texas  Civ.  App.,  168;  Paschal 
v.  Acklin,  27  Texas,  174;  Brundige  v.  Butherford,  57  Texas,  22;  Mills 
v.  Herndon,  60  Texas,  353;  Ryan  v.  Texas  &  P.  Ry.  Co.,  64  Texas, 
239. 

In  order  to  recover  land  under  the  five  years  limitation,  the  party 
asserting  such  title  must  show  payment  of  taxes  for  five  years.  Kelly 
v.  Medlin,  26  Texas,  48;  Murphy  v.  Welder,  58  Texas,  235;  Tarlton 
v.  Kirkpatrick,  1  Texas  Civ.  App.,  107;  Adkins  v.  Galbraith,  10  Texas 
Civ.  App.,  175;  Willis  v.  Burke,  7  Texas  Civ.  App.,  239;  Henderson 
v.  Beaton,  1  Posey's  U.  C,  17;  Cantagrel  v.  Von  Lupin,  58  Texas, 
570. 

■ 

Beard  &  Davidson,  for  appellees. — The  certified  copy  of  the  will  was 
admissible.  Winters  v.  Laird,  27  Texas,  616;  McDaniel  v.  Weiss,  53 
Texas,  263;  Collins  v.  Warren,  63  Texas,  314;  Herndon  v.  Robertson, 
15  Texas,  594;  House  v.  Faulkner,  61  Texas,  314. 

The  court  did  not  err  in  admitting  in  evidence  the  will  of  Henry 
M.  Hood,  because  the  same  had  been  actually  recorded  for  more  than 
ten  years  prior  to  the  institution  of  the  suit,  and  a  certified  copy 
thereof  filed  with  the  papers  in  the  case.  Rev.  Stats.,  art.  2312; 
Acts  of  1907,  p.  308. 

Under  the  facts  in  the  case  the  charge  was  not  prejudicial  to  the 
rights  of  either  party,  and  an  erroneous  charge,  if  not  prejudicial  to 
appellant,  is  not  cause  for  reversal.  Holman  v.  Britton,  2  Texas,  305; 
Jones  v.  Thurmond,  5  Texas,  328;  Carter  v.  Eames,  44  Texas,  548; 
Williams  v.  Conger,  49  Texas,  602;  Blake  v.  Hamburg-B.  F.  Ins. 
Co.,  67  Texas,  165 ;  Smith  v.  Caswell,  67  Texas,  578 ;  Blum  v.  Light,  , 
81  Texas,  422. 

The  verdict  is  authorized  by  the  evidence  and  the  justice  of  the 
case  was  attained  and  under  such  circumstances  the  case  should  not 
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be  reversed  for  harmless  error.  James  v.  Thompson,  14  Texas,  464; 
Devine  v.  Martin,  15  Texas,  31;  Commercial  Bank  v.  Jones,  18  Texas, 
829;  Hill  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  80  Texas,  435. 

WILLSON,  Chief  Justice. — The  suit  was  by  appellee  Furrh 
against  appellants  Dean  and  wife  and  appellees  M.  J.  Whelan  and 
the  Missouri,  Kansas  &  Texas  Railway  Company,  to  try  the  title  to 
fifty  acres  of  the  J.  W.  Croft  survey  in  Harrison  County,  and  for 
damages  alleged  to  have  been  caused  to  appellee  by  appellants  cut- 
ting timber  growing  thereupon.  The  petition  was  in  the  form  ordi- 
narily followed  in  such  actions,  but  in  addition  to  the  usual  allega- 
tions averred  title  to  be  in  appellee  by  virtue  of  the  five  and  the  ten 
years  statute  of  limitations.  Appellants  answered  by  a  plea  of  not 
guilty  and  set  up  title  in  themselves  to  the  land  under  said  five  and 
ten  years  statute  of  limitations.  Appellee  Whelan  answered  by  a 
general  denial,  a  disclaimer  of  any  interest  in  the  land,  and  specially 
that  under  a  purchase  thereof  from  appellants  he  had  cut  timber  on 
the  land  of  the  value  of  $28.62,  which  he  tendered  in  court  for  such 
disposition  as  the  court  might  make  of  same.  The  railway  company 
answered  by  a  plea  of  not  guilty,  and  adopted  as  its  own  the  allega- 
tions in  the  answer  of  appellee  Whelan.  The  verdict  of  the  jury  was 
in  favor  of  appellee  Furrh  and  against  appellees  Whelan  and  the 
railway  company  for  the  sum  of  $13.12  as  the  value  of  timber  cut 
by  them  on  the  land.  On  this  verdict  the  court  rendered  a  judgment 
in  favor  of  Furrh  against  Dean  and  wife  for  the  land  in  controversy, 
and  in  favor  of  Furrh  against  Dean  and  his  wife,  Whelan  and  the 
railway  company,  for  the  sum  of  $13.12  as  the  value  of  the  timber 
cut,  and  for  costs.     Dean  and  wife  alone  appeal. 

After  Stating  the  Case  as  above. — While  it  seems  from  the  record 
the  controversy  on  the  trial  in  the  main  was  one  merely  as  to  the 
boundary  lines  between  parts  of  the  Croft  survey  owned  respectively 
by  'Furrh  and  the  Deans,  the  effect  of  pleas  of  not  guilty  interposed 
by  defendants  in  the  suit  was  to  require  the  plaintiff  (Furrh)  to 
prove  that  he  had  title  to  the  land  he  sought  to  recover.  Gaffney  v. 
Clark,  118  S.  W.,  330.  As  links  in  his  chain  of  title  he  offered,  and 
the  court  over  appellants'  objection  admitted  as  evidence  (1)  the 
will  of  H.  M.  Hood,  Senior,  dated  April  10,  1864,  naming  his  wife, 
Mary  M.  Hood,  and  A.  B.  Stone  and  T.  C.  Hood  as  executors,  and 
empowering  them  at  their  discretion  to  sell  any  of  the  testator's  real 
estate  in  Harrison  County;  and  (2)  a  deed  dated  December  26,  1865, 
from  Mary  Hood  and  T.  C.  Hood  as  executors  of  said  will,  to  F.  M. 
Hearne,  which  Furrh  contended  conveyed  the  land  in  controversy. 
The  objection  urged  to  the  admission  of  the  will  as  evidence  was  that 
it  did  not  appear  ever  tp  have  been  probated  as  was  required  by  law. 
The  decree,  if  one  was  made,  establishing  the  will  and  admitting  it 
to  probate,  was  not  offered  as  evidence.  The  rule  seems  to  be  that 
"without  the  probate,  the  will  itself  as  a  title  to  property  .  .  . 
can  not  be  received  as  evidence."  Abbott's  Trial  Ev.,  sec.  59,  p.  139; 
Ochoa  v.  Miller,  59  Texas,  461.  Appellants  contend,  however,  that 
without  the  probate  the  will  was  admissible  under  the  provisions  of 
Vol.  LVIII  Civil— 32. 
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art.  2312,  Sayles'  Statutes,  as  amended  by  the  Act  approved  April 
23,  1907  (General  Laws,  p.  308).  As  so  amended,  said  article  de- 
clares that  "every  instrument  of  writing  which  is  permitted  or  re- 
quired by  law  to  be  recorded  in  the  office  of  the  clerk  of  the  County 
Court,  and  which  has  been,  or  hereafter  may  be  so  recorded,  after 
being  proved  or  acknowledged  in  the  manner  provided  by  the  laws 
of  this  State  in  force  at  the  time  of  its  registration,  or  at  the  time 
it  was  proved  or  acknowledged,  or  every  instrument  which  has  been 
or  hereafter  may  be  actually  recorded  for  a  period  of  ten  years  in 
the  book  used  by  said  clerk  for  the  recording  of  such  instruments, 
whether  proved  or  acknowledged  in  such  manner  or  not,  shall  be 
admitted  as  evidence  in  any  suit  in  this  Stab  without  the  necessity 
of  proving  its  execution;  provided  no  claim  adverse  or  inconsistent 
to  the  one  evidenced  by  such  instrument  shall  have  been  asserted  dur- 
ing that  ten  years;  provided,  that  the  party  to  give  such  instrument 
in  evidence  shall  file  the  same  among  the  papers  of  the  suit  in  which 
he  proposes  to  use  it,  at  least  three  days  before  the  commencement  of 
the  trial  of  such  suit,  and  give  notice  of  such  filing  to  the  opposite 
party  or  his  attorney  of  record;  and  unless  such  opposite  party,  or 
some  other  person  for  him,  shall,  within  three  days  before  the  trial 
of  the  cause,  file  an  affidavit  stating  that  he  believes  such  instrument 
of  writing  to  be  forged.  And  whenever  any  party  to  a  suit  shall 
file  among  the  papers  of  the  cause  an  affidavit  stating  that  any  instru- 
ment of  writing,  recorded  as  aforesaid,  has  been  lost,  or  that  he  can 
not  procure  the  original,  a  certified  copy  of  the  record  of  any  such 
instrument  shall  be  admitted  in  evidence  in  like  manner  as  the  orig- 
inal could  be,"  etc.  We  do  not  think  the  effect  of  the  statute  quoted 
was  to  render  admissible  as  a  muniment  of  appellee  Furrh's  title  a 
certified  copy  from  the  probate  records  in  the  office  of  the  county 
clerk  of  Hood's  will.  The  purpose  of  the  Legislature  in  amending 
article  2312  as  indicated,  appears  to  have  been,  as  recited  in  the 
emergency  clause  of  the  amendatory  Act,  "to  relieve  persons  whose 
titles  to  their  lands  have  been  clouded  by  insufficient  acknowledg- 
ments and  proofs  taken  and  made  by  ignorant  and  incompetent 
officers."  Evidently  the  Legislature  had  in  mind  such  instruments 
as  deeds,  bonds  for  title,  mortgages,  etc.,  the  execution  of  which 
could  be  proved  before  notaries,  court  clerks  and  other  officers,  who 
could  not  be  assumed  always  to  be  familiar  with  the  requirements  of 
the  law  in  regard  to  the  proof  of  such  instruments,  and  whose  official 
acts  were  evidenced  by  their  certificates  endorsed  upon  or  attached 
to  the  instruments;  and  did  not  have  in  mind  such  an  instrument  as 
a  will,  the  execution  of  which  could  be  proved  only  in  an  open  court 
before  an  officer  who,  it  could  be  assumed,  was  familiar  with  the 
requirements  of  the  law,  and  whose  act  was  required  to  be  evidenced 
by  an  order  or  judgment  entered  of  record.  The  provisions  of  the 
article  as  amended  furnish  further  evidence  that  it  is  not  applicable 
to  a  will  or  copy  of  a  will  offered  as  evidence.  For  instance,  to  dis- 
pense with  proof  of  the  execution  of  the  instruments  referred  to  in 
the  statute,  the  party  who  wishes  to  use  same  must  have  filed  it 
"among  the  papers  of  the  suit  in  which  he  proposes  to  use  it."  Such 
a  requirement  indicates  that  the  Legislature  had  in  mind  an  instm- 


1910.]  Dean  v.  Furbh.  499 

ment  over  which  the  party  desiring  to  use  it  might  have  a  right  of 
possession  and  control.  As  to  a  will  filed  for  probate  he  could  have 
no  such  right,  for  the  law  requires  that  it  shall,  after  it  has  been 
so  filed,  remain  in  the  office  of  the  county  clerk.  Sayles'  Stats.,  arts. 
1885  and  5351.  Again,  the  statute  provides  that  by  filing  an  affidavit 
that  an  instrument  it  refers  to  was  forged,  the  party  contesting 
its  admission  as  evidence  may  put  the  other  party  on  proof  of  its 
execution.  If  a  will  has  been  duly  probated,  such  an  affidavit  would 
not  require  a  party  desiring  to  use  it  as  evidence  to  offer  other  evi- 
dence of  its  execution.  An  attack  of  that  character  on  a  will  duly 
probated  could  be  made  only  by  a  suit  brought  for  the  purpose.  Its 
verity  could  not  be  attacked  in  a  collateral  proceeding.  Halbert  v. 
DeBode,  28  S.  W.,  58.  Until  it  has  been  duly  probated  it  is  not 
admissible  as  evidence  of  title  (Ryan  v.  Texas  &  P.  Ry.  Co.,  64  Texas, 
239;  Sayles'  Stats.,  art.  5352),  and  therefore  it  could  not  be  rendered 
admissible,  as  a  deed  could  be,  when  attacked  as  a  forgery,  by  proof 
collaterally  that  it  was  duly  executed.  Again,  by  the  terms  of  the 
statute,  a  copy  of  a  deed  is  not  admissible  as  evidence  without  proof 
of  its  execution,  in  the  absence  of  an  affidavit  by  the  party  offering 
the  copy  that  the  original  has  been  lost  or  can  not  be  procured  by 
him,  whereas  a  copy  of  a  will  and  its  probate  duly  certified  is  admis- 
sible in  the  absence  of  such  an  affidavit.  Sayles'  Stats.,  art.  5352. 
For  the  reasons  'suggested,  we  think  the  court  erred  in  holding  that 
the  statute  referred  to  authorized  him  to  admit  the  will  as  evidence 
in  the  absence  of  the  judgment  probating  it. 

The  admission  as  evidence  of  the  deed  from  the  executors  to 
Hearne  was  objected  to  on  the  ground  that  it  did  not  appear  that 
they  had  authority  to  convey  the  testator's  title  to  the  land.  Recitals 
in  the  will  declared  it  to  be  the  testator's  desire  that  the  County  Court 
take  no  other  action  and  assume  no  other  control  over  his  estate  than 
to  probate  his  said  will  and  record  an  inventory  of  the  property 
belonging  to  his  estate.  By  the  terms  of  the  will  the  executors  were 
exempted  from  giving  bonds  as  such.  They  were  expressly  authorized 
to  sell  at  their  discretion  any  of  the  testator's  lands  situated  in  Har- 
rison County.  Each  of  them  qualified  by  taking  the  oath  prescribed 
by  law  for  executors.  Such  being  the  facts  as  shown  by  the  record, 
we  overrule  appellants'  contention  that  the  will  was  not  an  inde- 
pendent one,  and,  therefore,  that  the  executors  must  have  qualified 
as  such  by  giving  bonds  and  have  been  directed  by  the  Probate  Court 
to  do  so  before  they  could  sell  land  in  Harrison  County  belonging 
to  the  testator.     Giddings  v.  Butler,  47  Texas,  540. 

But  appellants'  further  contention  that  it  appearing  that  each  of 
the  executors  had  qualified  as  such,  the  title  of  the  Hood  estate 
did  not  pass  by  the  deed  of  two  only  of  them,  must  be  sustained. 
That  a  less  number  than  all  of  the  executors  who  have  qualified  can 
not  by  their  deed  convey  the  title  of  their  testator  to  land  seems  to 
be  the  rule.  1  Sayles'  Stats.,  art.  1990;  Hart  v.  Rust,  46  Texas, 
556;  House  v.  Kendall,  55  Texas,  43;  Wright  v.  Dunn,  73  Texas, 
295;  Eskridge  v.   Patterson,   78   Texas,  419. 

The  instructions  of  the  court  submitting  as  an  issue  for  the  jury 
a  question  as  to  appellee  Furrh's  title  to  the  land  by  virtue  of  the 
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five  years  statute  of  limitations,  is  complained  of  on  the  ground  that 
the  evidence  did  not  raise  sjich  an  issue,  and  on  the  further  ground 
that,  if  it  did,  the  instructions  were  erroneous.  The  contention  must 
be  sustained  on  each  of  the  grounds  stated.  There  was  no  evidence 
tending  to  show  that  appellee  Furrh  had  paid  taxes  on  the  land  as 
required  by  said  statute.  The  charge  of  the  court  in  so  far  as  it  in- 
structed the  jury  that  "under  the  five  years  statute  of  limitations  it 
is  not  necessary  to  show  that  all  taxes  during  said  time  were  paid 
by  the  party  claiming  under  the  plea,"  obviously  was  an  inaccurate 
and  misleading  statement  of  the  law.  Doubtless  the  court  meant  to 
tell  the  jury  that  it  would  be  a  sufficient  compliance  with  the  re- 
quirement of  the  statute  if  it  appeared  from  the  evidence  that  Furrh 
and  those  whose  title  he  had  acquired,,  during  the  five  years  necessary 
to  toll  the  statute,  had  pail  all  taxes  chargeable  against  the  land. 

Complaint  is  made  of  the  following  portion  of  the  court's  charge: 
"If  plaintiff  bought  the  land  by  field  notes  showing  metes  and  bounds 
and  was  in  actual  possession  of  the  land  occupying  the  parts  under 
the  Hood  inclosure,  the  law  would  extend  his  possession  to  the  bound- 
aries of  his  deed,  but  if  you  find  that  at  said  time  the  land  on  the 
Croft  survey,  except  that  in  the  Hood  inclosure,  was  in  actual  pos- 
session of  the  defendants,  inclosed  by  a  fence  and  claimed  by  them, 
then  plaintiff  could  not  recover  the  same  under  the  statute  of  limi- 
tations." The  part  of  the  Croft  survey  claimed  by  appellants  con- 
sisted of  400  acres  described  as  in  the  shape  of  an  "L,"  and  not 
described  by  metes  and  bounds.  On  the  ground  urged  by  appellants, 
to  wit,  that  it  appeared  without  dispute  that  they  were  in  actual 
possession  of  a  part  of  the  land  claimed  by  them — we  do  not  think 
the  portion  of  the  charge  quoted  is  objectionable.  But  we  are 
unable  to  see  its  applicability  to  any  feature  of  the  case  made  by 
the  evidence.  The  land  owned  by  appellee  Furrh,  the  plaintiff  below, 
was  conveyed  to  him  by  deeds  made  in  July,  1905.  He  commenced 
his  suit  by  a  petition  filed  September  25,  1905.  It  would  seem  that 
a  question  as  to  his  right  to  claim  to  the  boundaries  of  his  deed  by 
limitation  did  not  arise  by  virtue  of  his  actual  occupancy  during  a 
period  of  two  months  of  a  part  of  the  land  it  described. 

The  eighth  and  eleventh  assignments  are  overruled.  The  others 
in  effect  have  been  disposed  of  by  what  has  been  said. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Mbs.  Julia  A.  McLain  et  al.  v.  Alpiionso  Pate  et  al. 

Decided  January  13 — February  5,  1910. 

1. — Administration — Pendency — Presumption — Sale. 

Under  the  Act  of  August  15,  1870,  LawB  12th  Leg.,  p.  147,  sec.  46,  there 
was  no  presumption  that  an  administration  taken  out  eighteen  years  before 
had  been  closed  prior  to  the  sale  of  property  by  the  administrator  m  1872, 
in  the  absence  of  any  record  of  its  closing. 
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8. — Administration — Sale  of  Personal  Property. 

Under  the  Act  of  August  15,  1872,  Laws  12th  Leg.,  p.  161,  sees.  144,  145, 
161-3,  165,  230,  304,  an  administrator  could  sell  personal  property  of  the 
estate  without  order  of  court  and  at  private  sale. 

$. — Personal  Property — Land  Certificate. 

An  unlocated  land  certificate  is  personal  property  and  subject  to  ad- 
ministrator's sale  as  such. 

4.— Contract — Widow  and  Administratrix. 

A  written  transfer  of  an  unlocated  land  certificate  bv  the  widow  and  ad- 
ministratrix of  a  decedent  to  whom  it  had  been  conveyed  considered  and  held 
sufficient  to  pass  her  community  interest  and  also  the  interest  of  the  estate 
therein. 

ON  REHEARING. 

5.~Adminittratlon — Pendency — Presumption. 

The  original  language  of  sec.  46  of  the  Act  of  August  15,  1870,  was 
equally  effective  with  that  of  its  modified  form  as  embraced  in  art.  1882, 
Rev.  Stats.,  to  the  same  purpose,  in  preventing  a  presumption  from  lapse  of 
time  that  an  administration  had  been  closed,  in  the  absence  of  record  evi- 
dence of  that  fact. 

Appeal  from  the  District  Court  of  Panola  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

R.  W.  Priest,  for  appellant. — The  court  gave  to  the  jury  a  per- 
emptory charge  that  the  transfer  of  the  certificate,  upon  which  the 
land  in  controversy  was  patented,  by  Julia  Ann  Sigler  to  J.  K.  Wil- 
liams did  not  pass  the  interest  of  W.  N.  Sigler  to  the  land  in  contro- 
versy, and  directed  the  jury,  in  said  charge,  to  find  for  interveners 
for  one-half  of  the  land  in  controversy,  which  said  peremptory  charge 
plaintiffs  or  appellants  herein  assign  as  error.  Davidson  v.  Walling- 
ford,  88  Texas,  618;  Lockridge  v.  Corbett,  31  Texas  Civ.  App.,  676; 
Baldwin  v.  Roberts,  13  Texas  Civ.  App.,  563;  Abernathy  v.  Stone, 
81  Texas,  434 ;  Corzine  v.  Williams,  85  Texas,  499 ;  Parker  v.  Spencer, 
61  Texas,  165. 

H.  N.  Nehon  and  M.  E.  Richardson,  for  appellees. — It  is  not  only 
the  right  but  the  duty  of  the  court  to  instruct  verdicts  when  there  is 
no  evidence  except  on  one  side  of  the  case,  or  such  slight  evidence 
as  would  not  sustain  a  verdict  if  rendered  thereon.  Roddy  v.  Kings- 
bury, 5  Texas,  152;  Reid  v.  Reid,  11  Texas,  593;  Eason  v.  Eason, 
61  Texas,  225;  Bond  v.  Mallow,  17  Texas,  636;  Supreme  Council  v. 
Anderson,  61  Texas,  296;  Grinnan  v.  Dean,  62  Texas,  218. 

HODGES,  Associate  Justice. — This  suit  was  instituted  by  Julia 
A.  McLain  and  others  in  1908,  against  Alphonso  Pate,  Dave  Sholar 
and  W.  N.  Hutto,  in  the  form  of  trespass  to  try  title  to  recover  cer- 
tain premises  described  in  the  petition.  Sholar  disclaimed  any  interest 
in  the  land;  Hutto  claimed  a  portion,  which,  by  agreement  of  the 
parties,  was  set  off  to  him  in  the  final  disposition  of  the  case;  and 
Alphonso  Pate  Is  shown  to  have  been  the  tenant  of  the  appellees. 
Later  in  the  proceedings  E.  B.  Seigler  filed  a  plea  of  intervention, 
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claiming  the  land;  and  still  later  W.  N.  Seigler,  Mrs.  E.  A.  Warren, 
Florence  E.  Walker,  Mrs.  Ada  Green  and  Mrs.  Emma  Turner,  all 
joined  by  their  husbands,  filed  a  plea  of  intervention,  alleging  owner- 
ship of  the  land  and  the  tenancy  of  Pate.  Upon  the  conclusion  of 
the  testimony  the  court  instructed  a  verdict  in  favor  of  the  appellants 
for  one-half  of  the  land  sued  for,  and  in  favor  of  the  appellees  for 
the  other  half.  All  parties  complain  of  this  action  of  the  court,  and 
have  assigned  error. 

The  testimony  shows  that  the  land  in  controversy  was  located  by 
virtue  of  a  certificate  for  a  league  and  labor  of  land  issued  to  Mitchell 
Carpenter  in  1838.  In  November,  1840,  Carpenter  conveyed  the 
certificate  and  all  right  to  the  land  that  might  be  located  thereunder 
to  W.  N.  Seigler,  through  whom  the  appellees,  interveners  below, 
claim  title.  W.  N".  Seigler  died  without  ever  haying  located  the  cer- 
tificate. In  March,  1854,  his  wife,  Julia  Ann  Seigler,  was  appointed 
administratrix  of  his  estate  by  the  Probate  Court  of  Smith  County. 
It  does  not  appear  from  the  record  before  us  whether  she  ever  made 
a  final  settlement  of  the  estate  and  procured  a  discharge  from  the 
Probate  Court.  In  1872  she  conveyed  the  certificate  to  J.  K.  Wil- 
liams by  the  following  instrument  of  writing: 

'The  State  of  Texas, 
County  of  Smith. 

"Know  all  men  by  these  presents,  That  I,  Julia  Ann  Sigler,  wife, 
widow  and  Admrx.  of  the  Estate  of  my  husband  Wm.  N.  Sigler, 
deceased,  of  Tyler,  Texas,  I  being  now  a  resident  of  Tyler,  Texa<. 
have  this  day  contracted,  bargained  and  sold,  and  by  these  presents 
do  bargain,  sell  and  convey  unto  the  said  John  K.  Williams  of  the 
County  of  Harrison  and  State  of  Texas,  for  the  consideration  of  the 
sum  of  Five  Hundred  Dollars,  to  me  in  hand  paid  by  the  said  J.  K. 
Williams,  (The  receipt  of  which  is  hereby  acknowledged)  with  a 
perfect  title  as  was  vested  in  my  said  husband,  Wm.  X.  SiglcrV 
Bounty  Warrant  No.  2464,  issued  by  the  Adjt.  Genl.  of  the  State  of 
Texas,  for  (320)  Three  Hundred  and  Twenty  acres  of  land,  said 
Williams  being  fully  authorized  to  obtain  from  the  Commr.  of  the 
Genl.  Land  Office  said  Certificate,  and  the  patent  to  the  lands  located 
by  virtue  thereof  at  said  Williams'  own  discretion,  and  also  I,  the 
said  Julia  A.  Sigler,  further  convey  unto  the  said  J.  K.  Williams 
for  the  aforesaid  consideration,  one  League  and  Labor  Land  certifi- 
cate, the  Headright  of  M.  Carpenter,  No.  60,  Class  No.  1,  issued  by 
the  board  of  land  commissioners  for  San  Augustine  County,  for  one 
League  and  Labor  of  land  conveyed  by  the  said  Mitchell  Carpenter 
to  my  said  husband  Wm.  N".  Sigler  with  all  and  singular  the  lands 
located  by  virtue  of  the  same  and  the  Comr.  of  the  Genl.  Land 
Office  is  hereby  authorized  to  issue  Patent  to  the  said  J.  K.  Wil- 
liams in  his  own  name  and  to  give  him  full  control  of  said  certificate 
and  transfers  the  lands  or  patent  secured  by  virtue  of  the  same  unto 
the  said  J.  K.  Williams,  his  heirs,  administrators,  executors  and 
assigns  with  all  the  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining. 
"In   testimony   whereof   I   hereunto   set   my   hand   and   seal,   using 
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scrowl  for  seal,  this  the  23  day  of  April,  A.  D.  1872,  One  Thousand 
Eight  Hundred  Seventy-Two.  "Julia  A.  Sigler,  <L.  S.' " 

It  must  be  conceded  that  the  appellants  hold  under  a  perfect  chain 
of  transfers  from  Williams,  and  that  if  Williams  by  the  conveyance 
above  mentioned  acquired  a  title  to  the  entire  interest  represented  by 
the  certificate  they  are  entitled  to  recover  the  land  sued  for.  Upon 
its  face  the  deed  purports  to  convey  the  entire  interest  in  the  cer- 
tificate without  any  reservation,  as  "the  wife,  widow  and  administra- 
trix of  .  .  .  Wm.  X.  Sigler,"  deceased.  This  language  is  broad 
enough,  if  the  power  existed,  to  convey  not  only  the  community  in- 
terest of  Mrs.  Seigler,  but  that  of  her  deceased  husband's  estate. 
Her  authority  to  make  the  conveyance  is  attacked  upon  the  ground 
that  the  record  fails  to  show  any  order  of  the  Probate  Court  direct- 
ing the  sale,  or  approving  the  sale  after  it  was  made.  About  eighteen 
years  had  elapsed  between  her  appointment  and  the  date  of  the  sale. 
Under  the  rule  adopted  by  the  courts  prior  to  the  passage  of  the  Act 
of  1870  (Rev.  Civ.  Stats.,  art.  1882),  it  would  in  such  an  event 
be  presumed  that  administration  had  been  closed,  and  that  she  was 
at  that  time  without  authority  to  further  act  as  the  representative 
of  the  estate.  But  since  the  enactment  of  the  provision  above  referred 
to  no  such  presumption  will  be  indulged,  and  an  administration  will 
not  be  regarded  as  closed  till  the  administrator  is  discharged.  Black- 
well  v.  Blackwell,  86  Texas,  207,  24  S.  W.,  389;  Branch  v.  Hanrick, 
70  Texas,  731,  8  S.  W.,  539.  The  facts  in  evidence  showed  but  few 
of  the  proceedings  in  the  Probate  Court  concerning  the  Seigler  estate. 
There  were  orders  setting  aside  certain  property  to  the  widow  and 
minor  children,  requiring  the  administratrix  to  make  and  exhibit  and 
show  cause  why  she  should  not  pay  costs,  and  another  continuing  till 
the  next  term  "the  case  of  Julia  A.  Seigler  for  final  settlement  and 
distribution."  The  inventory  returned  did  not  contain  the  certificate 
in  question.  Whether  there  was  ever  any  supplementary  inventory  re- 
turned does  not  appear.  There  was  evidence  which  was  undisputed 
that  the  probate  records  of  Smith  County  had  been  searched  and  no 
other  orders  or  records  pertaining  to  this  administration  could  be 
found.  This  testimony  would  seem  to  negative  the  existence  of  any 
order  discharging  the  administratrix,  as  well  as  any  authorizing  the 
sale  of  the  certificate.  But  was  such  an  order  as  that  last  named 
needed  to  convey  a  good  title  to  the  certificate  at  the  time  the  sale 
purports  to  have  been  made?  If  we  can  not  indulge  the  presumption, 
from  mere  lapse  of  time,  that  the  administration  was  closed  in  1872, 
and  upon  that  ground  question  the  right  of  Mrs.  Seigler  to  further 
act  in  her  representative  capacity,  the  logical  inference  from  the  tes- 
timony is  that  the  administration  had  not  been  closed.  If  it  had 
not,  then  she  was  still  clothed  with  all  the  rights  and  powers  of  an 
administrator.  Her  rights  and  powers  and  the  validity  of  her  acts 
must  be  determined  by  the  law  in  force  at  the  time  she  made  this 
conveyance.  The  probate  law  in  force  at  the  time  of  her  appoint- 
ment in  1854  had  been  superseded  by  the  Act  of  August  15,  1870, 
which  latter  was  still  in  force  at  the  time  of  her  conveyance  of  the 
certificate  to  Williams.  P.  D.,  art.  5462  et  seq. ;  6  Gammel's  Laws 
of  Texas,  141.    This  Act  did  not  require  the  administrator  to  obtain 
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an  order  of  the  Probate  Court  to  sell  the  personal  property  of  the 
decedent,  except  in  certain  cases.  The  following  provisions  of  that 
Act  appear  to  govern  the  rights,  duties  and  powers  of  administrators 
pertinent  to  this  inquiry: 

"Art.  5612.  (144)  The  personal  property  passes  to  the  executor 
or  administrator,  to  be  disposed  of  as  hereinafter  provided  for,  unless 
otherwise  ordered  by  the  court;  and  a  sale  of  such  property  can 
not  be  attacked,  except  for  fraud  in  the  purchaser. 

"Art.  5613.  (145)  Eeal  property  merely  passes  to  the  possession 
of  the  executor  or  administrator,  to  be  preserved  and  hired  or  rented, 
as  provided  in  sections  one  hundred  and  fifty  and  one  hundred  and 
fifty-one,  to  be  sold  by  order  of  the  court,  if  necessary,  for  the  pay- 
ment of  debts,  to  be  distributed  or  delivered  up  to  the  persons  entitled 
to  the  remainder  of  the  estate." 

"Art.  5629.  (161)  The  executor  or  administrator,  as  soon  as  prac- 
ticable after  the  appraisement,  shall  sell,  at  public  or  private  sale, 
all  the  personal  property  belonging  to  the  estate,  except  property 
exempt  from  forced  sale,  specific  legacies,  and  personal  property 
necessary  to  carry  on  a  plantation  or  manufactory,  giving  such 
credit  as  he  may  deem  most  advantageous  to  the  estate,  not  exceeding 
six  months,  and  taking  notes,  with  one  or  more  sufficient  sureties,  for 
the  purchase  money. 

"Art.  5630.  (162)  If  any  testator  direct  his  personal  estate,  or 
any  part  thereof,  not  to  be  sold,  the  same  shall  be  reserved  from  sale, 
unless  such  sale  be  necessary  for  the  payment  of  debts. 

"Art.  5631.  (163)  The  executor  or  administrator  shall  keep,  or 
cause  to  be  kept,  a  true  account  of  the  sales  made,  making  a  list 
thereof,  specifying  each  article  sold,  the  price  for  which  it  was  sold, 
and  the  name  of  the  purchaser,  and  shall  annex  to  such  list  an  affi- 
davit, showing  that  it  is  a  true  account  of  the  sales  made  by  him  at 
the  time  specified,  and  shall  file  it  within  thirty  days  after  the  sale. 
Such  accounts  shall  be  recorded,  after  allowing  one  term  for  objections 
to  be  made  thereto." 

"Art.  5633.  (165)  The  executor  or  administrator  may  sell  any 
of  the  personal  property  of  the  estate  at  private  sale,  if  it  appear  to 
him  to  be  for  the  interest  of  the  estate;  but  he  shall  be  responsible 
for  its  being  sold  for  a  fair  price,  and  shall  make  return  of  such  sale 
within  thirty  days." 

"Art.  5698.  (230)  If  any  person  desires  to  obtain  the  possession 
merely  of  real  property,  or  to  recover  personal  property,  it  is  suffi- 
cient to  make  the  executor  or  administrator  a  party.  But  the  title 
to  land  can  not  be  affected  by  a  recovery  in  such  suit." 

"Art.  5771.  (304)  All  proceedings  in  relation  to  the  settlement, 
partition,  and  distribution  of  estates  of  deceased  persons,  that  now 
remain  unsettled  in  the  County  Courts,  where  the  administration 
has  been  commenced,  shall  be  transferred  to  the  District  Court  of  the 
same  county,  and  shall  be  concluded  under  the  provisions  of  this 
Act:  Provided,  That  no  remedy  to  which  a  creditor  is  entitled  under 
the  provisions  of  the  laws  heretofore  in  force  shall  be  impaired  by 
this  Act.  Proceedings  heretofore  had  in  the  County  Courts  in  mat- 
ters  of   probate   may   be   revised   by   motion   in   the   District    Court, 
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specifying  the  errors  or  irregularities  sought  to  be  corrected,  giving 
ten  days    notice  thereof  to  the  party  or  parties  adversely  interested." 

From  the  foregoing  it  will  be  seen  that  there  is  no  provision  re- 
quiring the  administrator  to  procure  an  order  from  the  Probate  Court 
as  a  prerequisite  to  the  sale  of  personal  property.  Land  certificates, 
prior  to  their  location,  have  always  been  treated  by  our  courts  as 
personal  property,  which  may  be  transferred  as  any  other  chattel. 
Dodge  v.  Litter,  73  Texas,  322,  11  S.  W.,  331;  Melton  v.  Turner,  38 
Texas,  84.  The  objection  to  this  conveyance  from  Mrs.  Seigler  to 
Williams  being  in  the  nature  of  a  collateral  attack  on  the  sale,  it 
devolves  upon  the  appellees  to  show  the  absence  of  some  essential 
element,  or  the  existence  of  some  fact  that  would  destroy  the  validity 
of  the  transaction.  Fisk  v.  Norvel,  9  Texas,  18;  Hurley  v.  Barnard, 
48  Texas,  87;  Lyne  v.  Sandford,  82  Texas,  63,  19  S.  W.,  847.  This 
not  having  been  done,  we  must  hold  that  the  sale  from  Mrs.  Seigler, 
as  the  administratrix  of  W.  N.  Seigler's  estate,  had  the  legal  effect  of 
passing  title  to  whatever  interest  in  the  certificate  belonged  to  that 
estate. 

We  also  think  the  language  is  sufficiently  comprehensive  to  convey 
her  community  interest,  and  thus  invest  Williams  with  the  entire 
ownership.  It  follows  from  this  that  the  appellants  had  shown  title 
to  all  of  the  land  sued  for,  and  that  the  court  erred  in  the  instruction 
given  to  the  jury. 

In  view  of  the  fact  that  upon  another  trial  there  might  be  other 
evidence  obtained  bearing  upon  the  issues  involved,  we  have  thought 
it  proper  to  remand  the  cause  for  another  trial.  The  judgment  of 
the  District  Court  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON    MOTION   FOR   REHEARING. 

In  their  motion  for  rehearing  the  appellees  appear  to  rely  upon  the 
assumption  that  art.  1882  of  the  Revised  Civil  Statutes  did  not  be- 
come the  law  till  1899.  This  provision  originated  in  1870,  and 
appears  as  sec.  46  of  the  Acts  of  August  15  of  that  year.  At  that 
time  it  read  as  follows:  «"But  where  letters  testamentary  or  of 
administration  have  once  been  granted,  no  presumption  is  admissible 
which  is  contrary  to  the  record;  and  the  persons  interested  in  the 
administration  may  proceed,  after  any  lapse  of  time,  to  compel  a 
settlement  of  an  estate -which  does  not  appear  from  the  record  to 
have  been  closed."  P.  D.,  5507.  Upon  the  adoption  of  the  present 
Revised  Statutes  the  words,  "no  presumption  is  admissible  which  is 
contrary  to  the  record,"  were  omitted.  That  clause,  however,  does 
not  affect  the  question  here  in  issue. 

The  motion  is  overruled. 
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Will  Harris  v.  Santa  Fe  Townsite  Company  et  al. 

Decided  January   14,  1910. 

1. — Libel — Identity  of  Person — Pleading. 

While  it  is  not  necessary  that  an  alleged  libelous  publication  should  men- 
tion the  name  of  the  person  intended  to  be  libeled,  and  a  cauae  of  action  in 
favor  of  such  person  is  shown  when  the  circumstances  alleged  point  to  him 
as  the  person  referred  to  in  the  libelous  statement,  still  the  petition  in  such 
case  must  allege  facts  from  which  it  can  be  reasonably  inferred  that  plaintiff 
was  the  person  intended  to  be  libeled. 

2. — Same. 

If  the  words  used  really  contain  no  reflection  upon  any  particular  indi- 
vidual, no  averment  or  innuendo  can  make  them  defamatory.  An  innuendo 
cannot  make  the  person  certain  which  was  uncertain  before. 

3. — Same. 

An  averment  or  innuendo  that  plaintiff  was  the  person  referred  to  in  a 
libelous  publication  will  not  make  the  petition  sufficient  unless  the  facts  and 
circumstances  alleged  are  such  that  the  truth  of  the  innuendo  can  be  reason- 
ably inferred  therefrom. 


4. — Same — Case  Stated. 

The  substance  of  a  petition  in  a  suit  for  libel  was  that,  upon  the  face  of 
the  publications,  the  defamatory  words  referred  only  to  nine  unnamed  women 
who  reside  in  a  certain  village;  plaintiff  and  his  wife  resided  in  said  village 
and  were  among  the  most  prominent  of  the  citizens  of  that  place  who  op- 
posed the  construction  and  maintenance  of  a  fence  alleged  in  the .  publication 
to  have  been  feloniously  cut  by  nine  women  of  the  town;  at  the  time  men- 
tioned in  the  publication  fifteen  women  and  seventeen  men  resided  in  the 
village;  a  denial  that  plaintiff  and  his  wife  had  anything  to  do  with  the 
cutting  of  the  fence.  Held,  said  facts  instead  of  sustaining,  negative  the 
conclusion  that  plaintiff  or  his  wife  was  intended  to  be  referred  to  in  the 
alleged  libelous  publication,  and  a  general  demurrer  was  properly  sustained 
to  the  petition.  Schulze  v.  Jalonick,  29  S.  W.,  193  and  14  Texas  Civ.  App., 
056,  distinguished. 


5. — Same — Oral  Repetition — Pleading. 

The  further  allegation  in  a  suit  for  libel  that  the  libelous  statements 
contained  in  the  publication  were  repeatedly  made  orally  by  each  of  the  de- 
fendants, could  add  nothing  to  the  sufficiency  of  the  petition  in  the  matter  of 
identifying  the  persons .  referred  to   in  the  publications. 


6. — Same — Suit — Privileged  Statements. 

Allegations  in  a  petition  in  a  suit  for  damages  are  privileged  and  cannot 
be  made  the  basis  of  an  action  for  libel. 

7. — Pleading — General  Demurrer — Effect. 

A  general  demurrer  admits  the  truth  of  only  the  facts  pleaded  and  not 
of  any  inference  or  conclusion  of  the  pleader  based  upon  the  facts  alleged, 
unless  the  facts  alleged  are  sufficient  to  authorize  such  inference  or  conclu- 
sion.    Rule  applied  in  a  suit  for  libel. 

Appeal  from  the  District  Court  of  Jefferson  County.     Tried  below 
before  Hon.  L.  B.  Hightower. 

Smith,  Crawford  &  Son  field,  A.  L.  Davis  and  J.  D.  Campbell  for 
appellant. — Every   reasonable   intendment   is   indulged   in   favor  of   a 


1910.1  Harris  v.  Santa  Fe  Towxsite  Company.  507 

pleading  demurred  to  generally.  Whetstone  v.  Coffey,  48  Texas,  271; 
Canales  v.  Perez,  65  Texas,  293;  Caldwell  v.  Harbert,  68  Texas,  324. 

The  petition  shows  that  the  articles  complained  of  charged  the 
parties  referred  to  therein  with  felony  under  the  statutes  of  the  State, 
and  the  same  were  libelous  per  se.  Houston  Printing  Co.  v.  Moulden, 
15  Texas  Civ.  App.,  584;  Knapp  v.  Campbell,  14  Texas  Civ.  App., 
199;  article  795,  Criminal  Code,  making  it  a  felony  to  cut,  injure 
or  destroy  fences. 

The  articles  complained  of  do  not  give  the  names  of  the  persons 
referred  to;  but  a  publication  need  not  specially  name  the  plaintiff 
as-  the  party  or  one  of  the  parties  against  whom  the  libelous  language 
is  directed.  If  the  language  used  and  the  surrounding  circumstances 
are  such  as  to  cause  those  to  whom  the  matter  is  supposed  to  refer, 
or  their  friends  and  acquaintances  to  understand  that  it  was  so  in- 
tended, an  action  will  lie.  The  petition  is  sufficient  when  the  libel, 
colloquium  and  innuendo  identifies  the  plaintiff  as  the  person  or  one 
of  the  persons  referred  to.  Schulze  v.  Jalonick,  14  Texas  Civ.  App., 
663;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Floore,  42  S.  W.,  607;  Houston 
Printing  Company  v.  Moulden,  15  Texas  Civ.  App.,  584;  Kenworthy 
v.  Journal  Company,  93  S.  W.,  885;  Russell  v.  Kelly,  13  Am.  Rep., 
170;  Odgers,  Libel  &  Slander,  127;  Newell,  Slander  &  Libel,  259;  2 
Starkie  on  Slander,  46-51;  18  Am.  &  Eng.  Enc.  Law,  996;  25  Cyc, 
438;  2  Greenleaf  Evidence,  sec.  417;  Schulze  v.  Jalonick,  29  S.  W., 
193. 

Where  more  than  one  person  is  referred  to,  or  a  class  designated,  in 
a  libelous  publication,  anyone  may  have  a  cause  of  action  upon  a 
showing  that  the  libelous  publication  referred  to  him.  Schulze  v. 
Jalonick,  29  S.  W.,  193;  Jones  v.  State,  38  Texas  Crim.  Rep.,  364, 
70  Am.  St.  Rep.,  756;  Newell,  Slander  &  Libel,  257;  Hardy  v.  Wil- 
liamson, 22  Am.  St.  Rep.,  479 ;  Wofford  v.  Meeks,  87  Am.  St.  Rep.,  69. 

The  petition  charges  the  Santa  Fe  Townsite  Company,  through  its 
officers  and  agents,  acting  within  the  scope  of  their  authority,  and 
W.  W.  Fortenberry  and  E.  J.  Eyres,  individually  and  as  such  officers, 
jointly  with  the  Houston  Printing  Company,  with  the  making  and 
publishing  of  the  publications  complained  of,  and  that  the  Santa  Fe 
Townsite  Company  authorized,  adopted,  ratified  and  confirmed  all 
the  acts  of  their  officers,  and  the  said  publications,  being  libelous,  all 
who  caused  or  participated  in  the  publications  are  liable  therefor. 
Cranfill  v.  Hayden,  75  S.  W.,  573;  25  Cyc,  427  and  429  (VI)  and 
authorities  cited. 

Fisher,  Sears  &  Sears  and  Andrews,  Ball  &  Streetman,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appel- 
lant against  the  appellees,  Santa  Fe  Townsite  Company,  the  Houston 
Printing  Company,  W.  W.  Fortenberry  and  E.  J.  Eyres,  to  recover 
damages  for  certain  alleged  libelous  publications  concerning  plaintiff 
and  his  wife,  which  appeared  in  the  Houston  Daily  Post  on  September 
1,  September  3  and  September  11,  1906. 

After  the  formal  allegations  giving  names,  domicile  and  residence 
of  defendants,  the  petition   alleges   in   substance  that  the   defendant 
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Townsite  Company  is  the  owner  of  all  the  land  surrounding  the  rail- 
road station  at  the  town  of  Silsbee  in  Hardin  County,  and  that  all 
of  the  business  houses  and  residences  in  said  town  are  situated  on 
the  land  of  said  company  and  owned  by  it,  and  said  defendant  was 
therefore  able  to  control  the  occupancy  and  rental  value  of  all  the 
buildings  in  said  town,  which  contains  about  three  thousand  inhab- 
itants. That  prior  to  the  publications  complained  of  a  new  townsite 
containing  about  fifty  acres  of  land  was  platted  and  laid  out  by 
parties  adversely  interested'  to  said  defendant,  which  new  townsite 
was  called  South  Silsbee.  That  the  establishment  of  said  new  town 
and  the  moving  thereto  of  plaintiff  and  his  family  and  others  engen- 
dered bitter  hostility  towards  plaintiff  and  the  other  inhabitants  of 
said  new  town  on  the  part  of  said  defendant,  and  that  for  the  purpose 
of  harassing  and  annoying  plaintiff  and  the  other  inhabitants  of 
South  Silsbee  and  preventing  the  growth  of  said  town,  defendant, 
who  owned  the  vacant  land  lying  between  said  town  and  the  town  of 
Silsbee,  caused  the  same  to  be  fenced,  which  fence  it  is  alleged  crossed 
a  public  road  leading  from  South  Silsbee  to  the  town  of  Silsbee,  and 
thereby  the  residents  of  South  Silsbee  were  cut  off  from  the  only 
way  they  had  of  reaching  said  town  of  Silsbee  where  all  the  public 
conveniences  and  places  of  resort,  as  well  as  the  railroad  machine 
shops,  where  most  of  the  men  who  lived  in  South  Silsbee  worked, 
were  situated.  That  prior  to  the  publications  complained  of  the 
defendant  Townsite  Company  and  W.  W.  Fortenberry,  its  manager, 
and  E.  J.  Eyres,  its  secretary,  as  officers  of  said  company  and  in 
their  individual  capacity  declared  and  notoriously  circulated  and  pub- 
lished that  the  fence  before  mentioned  had  been  unlawfully  cut  by 
persons  other  than  its  owners  and  in  such  manner  as  to  constitute 
such  cutting  a  felony  under  the  laws  of  this  State.  The  portions  of 
the  publications  upon  which  the  charge  of  libel  is  based  in  the  peti- 
tion, as  set  out  in  appellant's  brief,  are  as  follows: 

"That  the  article  published  on  the  1st  day  of  September,  1906,  is 
headed  'Fence  Cutting — Women  Do  the  Work  While  the  Men  Look 
On/ 

"That  in  the  body  of  the  article  appears,  The  trouble  at  Silsbee 
caused  by  cutting  of  the  fence  on  the  enclosure  of  the  Santa  Fe 
Townsite  Company  and  the  Kirby  Lumber  Company  by  the  women 
of  the  neighborhood  (meaning  thereby  the  plaintiffs  wife  and  others) 
is  still  brewing.' 

"  'The  special  detective  attached  to  the  United  States  Marshal's 
office  discovered  nine  women  (meaning  thereby  plaintiff's  wife  and 
others)  in  the  act  of  cutting  fences,  and  armed  with  cans  of  kerosene, 
more  trouble  has  ensued.  The  night  following  and  in  the  ensuing 
night  the  fences  were  again  cut,  the  destruction  of  property  being 
on  a  more  extensive  scale  than  before.  The  cutting  of  the  fences  is 
presumed  to  be  in  retaliation  for  the  refusal  of  the  Kirby  Lumber 
Company  and  the  Santa  Fe  Townsite  Company  to  permit  .the  open- 
ing of  a  public  road  leading  from  South  Silsbee  to  the  Santa  Fe 
roundhouse/ 

"'Detective  John  Weaver  returned  from  Houston  today  and  will 
go  to  Silsbee  tonight.     He  states  that  after  receiving  the  advice  of 
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counsel  at  Houston  it  was  found  that  there  was  no  federal  statute 
covering  the  offense  of  wire  cutting,  but  there  was  a  rigid  Texas  stat- 
ute making  it  a  penitentiary  offense  to  commit  'this  act  (thereby 
meaning  that  the  plaintiff,  his  wife  and  others  had  committed  a  peni- 
tentiary offense  and  a  felony).  The  charges  are  to  be  made  against 
them  (meaning  thereby  plaintiff's  wife  and  others)  under  the  State 
law,  it  is  said,  and  the  matter  laid  before  the  grand  jury  in  the  near 
future/ 

"That  the  publication  of  the  3d  of  September,  1906,  contains  the 
following:  'Information  from  Silsbee  today  is  that  the  fences  of  the 
Santa  Fe  Townsite  Company  (meaning  thereby  the  fences  referred 
to  in  paragraph  1  of  this  petition)  were  again  cut  at  that  place  last 
night  after  they  had  been  repaired  from  previous  devastation  com- 
mitted by  the  women  (meaning  thereby  plaintiff's  wife  and  others) 
of  that  section/  .  .  .  'The  Santa  Fe  Townsite  Company  and  the 
Kirby  Lumber  Company  have  not  refused  permission  to  these  people 
to  pass  over  their  properties  in  order  to  get  to  the  Santa  Fe  round- 
house; but  they  have  objected  to  the  cutting  down  of  their  fences 
and  to  the  opening  up  of  a  public  road  without  due  process  of  law/ 
(Meaning  thereby  that  the  plaintiff,  his  wife  and  others  without 
justification  had  been  cutting  down  said  fences  and  attempting  to  open 
up  a  public  road  without  due  process  of  law.) 

"  'In  describing  his  adventures  around  Silsbee,  Weaver  said  that 
he  concealed  himself  in  the  topmost  branches  of  a  tree;  suddenly  a 
band  of  nine  women  (meaning  thereby  plaintiff's  wife  and  others) 
appeared  on  the  scene,  as  he  had  expected,  and  began  to  assault  the 
enclosure  of  the  Santa  Fe  Townsite  Company'  (meaning  thereby  that 
plaintiff's  wife  and  others  began  to  cut  and  otherwise  destroy  the 
fences  of  the  Santa  Fe  Townsite  Company  hereinbefore  referred  to). 

"In  the  publication  of  the  11th  day  of  September,  1906,  is  the 
statement  signed  by  E.  J.  Eyres,  treasurer  Santa  Fe  Townsite  Com- 
pany, which  said  statement  is  set  x  out  in  full  in  plaintiff's  first 
amended  original  petition,  and  in  which  appears  the  following  as  set 
out  in  plaintiff's  petition: 

'"While  this  matter  of  a  public  road  was  still  in  the  court,  certain 
residents  of  South  Silsbee  (meaning  the  plaintiff,  his  wife  and  others) 
most  of  whom,  so  far  as  known,  being  white  women  (meaning  thereby 
plaintiff's  wife  and  others)  took  it  upon  themselves  to  go  out  under 
cover  of  darkness  and  destroy  the  Santa  Fe  Townsite  Company's 
fence  (meaning  thereby  that  this  plaintiff  and  his  wife  and  others, 
residents  of  South  Silsbee,  had  committed  a  felony,  to  wit,  the  felony 
of  fence-cutting  by  cutting  and  destroying  the  fence  of  the  Santa 
Fe  Townsite  Company  hereinbefore  referred  to  in  paragraph  1  of 
this  petition,  and  meaning  thereby  to  charge  said  felony  was  commit- 
ted and  said  fences  were  cut  by  the  same  parties  who  were  then  de- 
fendants in  a  certain  suit  then  pending  in  Hardin  County  and  styled 
as  follows:  No.  1473,  Santa  Fe  Townsite  Company  v.  Joe  Busby 
et  al.,  in  which  suit  this  plaintiff  and  his  wife  were  made  defendants). 

"'The  women  (meaning  thereby  plaintiff's  wife  and  others)  were 
identified;  and,  while  no  southern  man  would  willingly  prosecute 
or  persecute  a  woman  for  any  crime  she  might   commit,   still   the 
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officers  of  the  law  have  a  sworn  duty  to  perform;  and,  if  any  of  these 
women  (meaning  thereby  plaintiffs  wife  and  others)  are  prosecuted 
for  having  committed  felony  (meaning  thereby  that  the  wife  of  plain- 
tiff and  others  had  committed  the  felony  of  cutting  fences)  under  the 
laws  of  their  country,  and  that,  too,  under  cover  of  darkness  (mean- 
ing thereby  plaintiffs  wife  and  others  had  taken  advantage  of  the 
darkness  to  conceal  said  crime)  they  will  have  no  one  to  blame  for 
it  but  themselves/  " 

The  petition  after  setting  out  in  full  the  said  articles,  alleges  as 
follows:  "Plaintiff  shows  that  he  and  his  wife  were  the  persons  to 
whom  the  foregoing  publications  referred,  and  that  all  of  said  state- 
ments and  publications  were  made  by  the  defendants  of  and  concern- 
ing the  plaintiff  and  his  wife;  and  in  this  connection  plaintiff  avers 
that  the  defendants  and  each  of  them  had  repeatedly  made  orally 
and  by  printed  publications  the  statements  contained  in  the  foregoing 
articles  or  publications  of  and  concerning  the  plaintiff  and  his  wife 
and  of  and  concerning  certain  nine  women  and  their  husbands,  which 
included  plaintiff's  wife  and  himself;  that  the  controversy  giving  rise 
to  said  oral  statements  and  publications  was  between  the  said  Santa 
Fe  Townsite  Company  and  its  officers,  as  aforesaid,  and  the  inhab- 
itants of  South  Silsbee,  and  said  oral  statements  and  publications 
were  made  by  the  defendants  of  and  concerning  all  the  men  and 
women  living  on  the  said  South  Silsbee  site,  consisting  of  about  seven- 
teen men  and  fifteen  women,  including  the  plaintiff  and  his  wife; 
that  there  were  nine  men  and  their  wives,  including  plaintiff  and  his 
wife,  living  in  said  South  Silsbee,  who  were  more  prominent  than  the 
other  inhabitants  thereof  in  the  controversy  aforesaid  with  the  Santa 
Fe  Townsite  Company,  and  said  controversy  or  hostility  between  said 
Santa  Fe  Townsite  Company  and  the  inhabitants  of  South  Silsbee 
was  notorious  and  the  relation  thereto  of  plaintiff  and  his  family,  in- 
cluding his  wife,  and  the  defendants'  special  hostility  towards  plain- 
tiff and  his  wife  on  account  of  the  said  controversy  was  notoriously 
known  so  that  a  great  many  individuals  and  the  public  generally, 
when  reading  said  articles,  readily  understood  and  believed  and 
knew  that  the  same  referred  to  plaintiff  and  his  wife  and  that  the 
defendants  meant  and  intended  thereby  to  refer  to  and  direct  the 
statements  in  said  articles  against  the  plaintiff  and  his  wife  and 
intended  that  it  should  be  understood  by  the  readers  of  said  articles 
that  the  plaintiff  and  his  wife  were  meant  and  referred  to. 

"That  by  said  articles  and  publications  the  defendants  intended 
and  did  charge  the  plaintiff  and  his  wife  with  wilfully  cutting  the 
fence  of  another  with  the  intent  to  injure  the  owner  thereof,  the  same 
being  a  felony;  and  that  plaintiff  and  his  wife  entered  into  an  agree- 
ment together  to  commit  the  crime  of  fence  cutting,  a  felony,  and 
that  the  plaintiff  and  his  wife  committed  a  misdemeanor  in  that 
they  did,  knowingly,  without  the  consent  of  the  owner,  cut  down 
and  destroy  certain  trees  and  timber  belonging  to  the  Houston  Oil 
Company,  a  corporation,  without  its  consent;  and  defendants  did  by 
said  articles  and  statements  charge  and  intend  to  charge  that  plain- 
tiff is  a  coward  and  was  guilty  of  the  dastardly  and  disgraceful  act 
of  sending  his  wife  -out  at  night,  unaccompanied  by  him,  to  commit 
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the  crime  of  fence  cutting,  and  that  the  plaintiff  and  his  wife  were 
lawless  and  violent  persons,  having  no  respect  for  the  law  of  the  land 
or  for  the  rights  of  others,  and  that  they  were  so  regarded  by  lawful 
authorities  of  the  country." 

It  is  also  alleged:  "That  the  Santa  Pe  Townsite  Company  acted 
in  all  matters  herein  complained  of  through  W.  W.  Fortenberry,  E. 
J.  Eyres  and  John  Weaver,  each  and  all  of  whom  acted  within  their 
authority  and  duties  as  officers  and  agents  of  said  Santa  Fe  Townsite 
Company;  and  further,  plaintiff  says  that  said  Santa  Fe  Townsite 
Company  authorized,  adopted,  ratified  and  confirmed  all  the  acts  in 
the  premises  of  the  said  Fortenberry,  Eyres  and  Weaver;  and  plaintiff 
says  that  on  the  3d  day  of  September,  1906,  the  said  Santa  Fe  Town- 
site  Company,  acting  through  its  attorneys,  Dies,  Singleton  &  Dies, 
and  the  said  W.  W.  Fortenberry,  filed  its  original  petition  in  the  suit 
No.  1473,  entitled  Santa  Fe  Townsite  Company  v.  Joe  Busby  et  al., 
in  which  all  of  the  charges  and  statements  contained  in  the  articles 
and  publications  hereinbefore  set  out  were  adopted  and  reiterated,  and 
the  plaintiff  herein  and  his  wife  were  by  said  petition  identified  by 
name  as  being  two  of  the  parties  charged  by  defendants  with  cutting 
the  fences  of  said  Santa  Fe  Townsite  Company." 

It  is  further  alleged  that  neither  plaintiff  nor  his  wife  were  in 
any  way  connected  with  the  cutting  of  defendants'  fence  as  alleged  in 
said  publications,  and  said  charges,  insinuations  and  innuendos  con- 
tained in  said  publications  were  "false,  slanderous,  libelous  and  con- 
tumacious." 

Actual  damages  are  asked  in  the  sum  of  $12,000  and  exemplary 
damages  in  the  sum  of  $15,000. 

The  court  below  sustained  a  general  demurrer  to  the  petition  and 
plaintiff  declining  to  amend,  his  suit  was  dismissed. 

While  it  was  not  necessary  that  the  alleged  libelous  publications 
should  have  mentioned  the  name  of  the  person  intended  to  be  libeled 
and  a  cause  of  action  in  favor  of  the  person  injured  by  such  publica- 
tion is  shown  when  the  circumstances  alleged  point  to  him  as  the 
person  concerning  whom  the  libelous  statements  in  the  publication 
are  made,  the  petition  in  such  case  must  allege  facts  from  which  it 
can  be  reasonably  inferred  that  plaintiff  was  the  person  intended  to 
be  libeled.  The  rule  is  thus  stated  in  25  Cyc,  449:  "The  defama- 
tory words  must  refer  to  some  ascertained  or  ascertainable  person, 
and  that  person  must  be  the  plaintiff.  If  the  words  used  really  con- 
tain no  reflection  upon  any  particular  individual,  no  averment  or 
innuendo  can  make  them  defamatory.  An  innuendo  can  not  make 
the  person  certain  which  was  uncertain  before." 

"An  innuendo  is  not  an  averment  of  fact,  but  an  inference  of  rea- 
soning."    12  Ency.  PI.  &  Pr.,  49. 

The  averment  or  innuendo  that  plaintiff  was  the  person  referred 
to  will  not  make  the  petition  sufficient  unless  the  facts  and  circum- 
stances alleged  are  such  that  the  truth  of  the  innuendo  can  be  rea- 
sonably inferred  therefrom. 

The  question  is  "whether  the  explanation  given  (by  the  innuendo) 
is  a  legitimate  conclusion  from  the  premises  stated,"  and  to  determine 
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this  question  must  be  in  all  cases  the  exclusive  province  of  the  courts. 
13  PL  &  Pr.,  54. 

Measured  by  these  rules  we  think  the  petition  in  this  case  was  in- 
sufficient and  the  trial  judge  did  not  err  in  sustaining  the  general 
demurrer. 

Briefly  summarized,  the  facts  alleged  upon  which  the  innuendo  is 
based  are:  The  defamatory  words  published  upon  the  face  of  the 
publication  referred  only  to  nine  unnamed  women,  who  resided  in 
South  Silsbee.  Plaintiff  and  his  wife  resided  in  South  Silsbee  and 
were  among  the  most  prominent  of  the  citizens  of  that  place  who 
opposed  the  construction  and  maintenance  of  the  fence  alleged  in  the 
publication  to  have  been  feloniously  cut  by  nine  women  of  said  town. 
At  the  time  mentioned  in  the  publication  fifteen  women  and  seven- 
teen men  resided  in  South  Silsbee.  Plaintiff  and  his  wife  had  noth- 
ing to  do  with  the  cutting  of  the  fence. 

It  seems  to  us  that  these  facts  so  far  from  sustaining,  negative  the 
conclusion  that  plaintiff  or  his  wife  was  intended  to  be  referred  to 
in  the  alleged  libelous  publication. 

There  is  no  denial  in  the  petition  that  the  fence  was  cut  as  charged, 
nor  that  nine  women  of  South  Silsbee  were  engaged  in  its  cutting, 
and  upon  the  face  of  the  publication  the  only  persons  referred  to  were 
the  nine  unnamed  women  who  did  the  cutting.  The  fact  that  plain- 
tiff was  prominent  among  the  thirty  or  more  inhabitants  of  said  town 
in  opposing  the  construction  of  the  fence  could  raise  nothing  more 
than  a  suspicion  br  surmise  that  he  and  his  wife  were  referred  to  in 
said  publication  and  can  not  be  held  to  be  any  evidence  of  the  fact 
that  such  publication  did  refer  to  them. 

The  further  allegation  that  the  statements  made  in  the  publication 
concerning  plaintiff  and  his  wife  and  all  the  men  and  women  residing 
in  South  Silsbee  were  repeatedly  made  orally  by  each  of  the  defend- 
ants, adds  nothing  to  the  sufficiency  of  the  petition  in  this  regard. 

The  allegation  that  subsequent  to  the  first  publication  before  set 
out,  the  defendant  Townsite  Company  ratified  and  adopted  the  acts 
of  their  agents,  defendants  Fortenberry  and  Eyres,  and  in  a  suit 
brought  by  said  company  against  Joe  Busby  et  al.,  adopted  and 
reiterated  the  charges  before  set  out  and  made  such  charges  against 
plaintiff  and  his  wife  by  name,  does  not  help  the  allegations  upon 
which  the  innuendo  is  based.  If  the  publication  was  not  libelous  no 
ratification  on  part  of  said  defendant  could  make  it  so,  and  any  allega- 
tion in  the  suit  mentioned  was  privileged  and  would  not  sustain  an 
action  for  libel. 

A  general  demurrer  only  admits  the  truth  of  the  facts  pleaded  and 
does  not  admit  the  truth  of  the  inference  or  conclusion  of  the  pleader 
based  upon  the  facts  alleged,  unless  the  facts  alleged  are  sufficient  to 
authorize  such  inference  or  conclusion.  Allegation  in  the  petition  in 
this  case  that  the  publication  complained  of  was  made  concerning 
plaintiff  being  but  a  conclusion  of  the  pleader  from  the  facts  and 
circumstances  alleged,  and  such  facts  being  insufficient  to  sustain  or 
justify  such  conclusion  as  a  reasonable  inference  therefrom,  the  de- 
murrer was  properly  sustained.  (Witham  v.  Atlanta  Journal,  53 
S.  E.,  106.) 
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The  case  of  Schulze  v.  Jalonick,  29  S.  W.,  193,  and  14  Texas  Civ. 
App.,  656,  relied  on  by  appellant,  does  not  support  his  contention 
that  the  petition  in  this  case  is  sufficient.  In  that  case  the  petition 
charged  libel  upon  a  publication  which  stated  that  the  plaintiff, 
Alvin  Schulze,  was  the  owner  of  a  building  in  which  an  illegal  busi- 
ness known  as  a  "blind  tiger"  was  conducted.  The  name  of  the 
plaintiff  being  thus  connected  with  the  unlawful  business  the  aver- 
ment or  innuendo  that  the  defendant  intended  by  the  publication  to 
charge  plaintiff  with  being  engaged  in  the  conduct  of  such  business 
was  a  reasonable  inference  from  the  facts  stated  in  the  publication, 
and  therefore  the  facts  alleged  in  the  petition  were  sufficient  to  sus- 
tain the  innuendo. 

Having  reached  the  conclusion  that  the  general  demurrer  was  prop- 
erly sustained,  it  follows  that  the  judgment  of  the  court  below  should 
be  affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


John  H.  Broocks  et  al.  v.  B.  R.  Payne  et  al. 

Decided  January  15,  1910. 

1. — Coloniit — Alienation  of  Land — Void  Contraot. 

By  express  statute  in  force  in  1835  a  colonist  was  forbidden  to  alienate 
his  land  before  the  final  title  was  extended;  such  contract  was  therefore  void, 
and  an  order  made  by  the  probate  court  in  administration  upon  the  estate 
of  the  colonist  directing  the  surviving  wife  as  the  administrator  to  execute 
a  deed  in  consummation  of  such  a  contract,  and  the  deed  executed  in  pur- 
suance thereof,  conferred  no  right  or  title  to  the  land  as  against  the  heirs 
of  the  colonist. 

9. — Specific  Performance— County  Court — Jurisdiction. 

In  1837  the  County  Courts  sitting  in  matters  of  probate  had  no  authority 
to  decree  specific  performance  of  a  contract  for  the  conveyance  of  land  made 
by  the  intestate. 

3. — Trial  without  Jury — Finding  of  Faot. 

In  the  trial  of  a  case  before  the  court  without  a  jury,  the  issue  being 
whether  or  not  a  grantor  had  ratified  and  confirmed  an  invalid  contract  for 
the  conveyance  of  land  previously  made  by  him,  evidence  considered  and  held 
insufficient  to  reverse  a  finding  of  the  trial  court  in  the  negative,  although 
it  might  have  been  sufficient  to  support  a  contrary  finding. 

4. — Invalid  Probate  Sale — Acquiescence — No  Estoppel. 

The  erroneous- belief  by  heirs  in  the  validity  of  an  order  by  the  probate 
court  decreeing  the  specific  performance  of  a  void  contract  by  their  ancestor 
for  the  conveyance  of  land,  and  their  subsequent  acquiescence  in  the  claim 
of  the  vendee  and  those  holding  under  him,  would  not  in  and  of  itself  estop 
them  from  afterward  asserting  their  legal  title  to  said  property.  There  must 
be  some  affirmative  act  causing  the  other  party  to  change  his  position  to  his 
injury  to  constitute  estoppel. 

5. — Survivor  of  Community — Power— Community  Obligation. 

A  survivor  of  the  community  has  no  authority  to  carry  out  a  void  con- 
tract made  by  the  deceased  spouse.  The  power  of  a  survivor  of  the  community 
to  act  as  such  ceases  when  he  or  she  qualifies  as  administrator  or  administra- 
trix of  the  estate. 

Vol,  LVm  Civil— 83, 
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6. — Deed  of  Anceitor — Estoppel. 

Although  a  survivor  of  the  community  may  be  without  authority  under 
certain  circumstances  to  convey  the  property  of  the  community,  her  deed 
thereto  may  estop  her  and  her  heirs  from  claiming  her  interest  in  the  same. 

7. — Specific  Performance — Void  Contract — Return  of  Consideration. 

Where  a  surviving  wife  as  administratrix  of  the  husband's  estate,  under 
a  void  order  of  the  probate  court  executed  a  deed  in  specific  performance  of  a 
void  contract  by  the  deceased  husband  for  conveyance  of  community  land,  the 
heirs  of  the  husband  in  a  suit  for  the  land,  would  not  be  required  to  tender 
the  consideration  received  by  their  ancestor;  but  if  they  were,  it  would  devolve 
on  the  purchaser  or  those  claiming  under  him  to  prove  definitely  the  amount 
or  value  of  the  consideration  paid  before  they  would  be  entitled  to  recover 
the  same.  Nor  could  such  purchaser  or  his  vendee  recover  any  of  the  con- 
sideration when  the  value  of  the  portion  of  the  land  retained  by  him  or  them 
under  the  judgment  of  the  court  exceeded  in  value  the  consideration  paid. 

Appeal  from  the  District  Court  of  Jefferson  County,  Texas.  Tried 
below  before  Hon.  W.  B.  Powell. 

Oreer  &  Minor  and  John  H.  Brooks,  for  appellants. — After  the  pas- 
sage of  the  Act  of  March  26,  1834  (sec.  36,  1  Sayles'  Early  Laws, 
p.  102),  a  colonist  could,  at  any  time  after  his  title  issued,  alienate 
by  written  conveyance,  or  by  parol  up  to  1840,  his  land  previously 
granted  to  him,  and  therefore  could  by  either  of  such  means  ratify 
a  contract  to  sell  made  prior  to  receiving  his  title,  although  such 
contract  when  made  was  forbidden  by  the  law  as  it  then  existed ;  for 
such  ratification,  occurring  after  the  issuance  of  title  when  the  inhi- 
bition of  the  law  no  longer  applied,  was  regarded  as  a  new  contract 
or  a  new  sale  and  could  be  effected  by  the  same  means  (parol  or 
writing)  necessary  to  make  an  original  valid  sale  or  contract.  Sec. 
36,  Act  March  26,  1834,  1  Sayles'  Early  Laws,  102;  Atkinson  v. 
Bell,  18  Texas,  479;  Texas  Tram  &  Lumber  Co.  v.  Gwin,  52  S.  W., 
Ill;  Monroe  v.  Searcy,  20  Texas,  353;  Downs  v.  Porter,  54  Texas, 
61;  Scott  v.  Maynard,  Dallam,  551. 

The  facts  from  which  the  inference  is  to  be  drawn  that  William 
Koberts,  after  title  issued  to  him,  ratified  by  parol  or  otherwise  his 
contract  with  David  Brown,  made  prior  to  receiving  his  title,  are  all 
either  admitted  or  are  undisputed,  and  since  they  by  their  overwhelm- 
ing preponderating  weight  lead  to  the  one  and  only  natural  conclu- 
sion, being  conclusive  to  the  point,  that  Wm.  Koberts,  after  title  issued 
to  him  and  prior  to  his  death,  accepted  with  full  knowledge  of  all  the 
facts  the  benefits  of  his  former  contract  with  David  Brown  and  rati- 
fied the  same  by  parol  or  otherwise,  said  contract  being  to  the  effect 
that  he  would  give  Brown  one-half  of  his  (Roberts')  headright  in 
consideration  of  Brown's  services  and  expenses  to  be  performed  and 
borne  in  locating  and  surveying  the  league  and  paying  all  govern- 
ment and  Land  Office  expenses  and  dues  for  obtaining  the  title,  it 
follows  as  a  matter  of  law  after  this  long  lapse  of  time  (over  seventy 
years)  when  all  direct  sources  of  proof  are  obliterated,  that  there 
being  no  dispute  as  to  the  facts  and  they  pointing  conclusively  by  an 
overwhelming  weight  all  to  one  inevitable  conclusion,  the  court  should 
have  reached  that  one  natural  conclusion;  and  therefore  this  court 
should  find,  as  a  matter  of  law,  or,  at  any  rate,  as  a  fact  conclusively 
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established  by  the  admitted  and  undisputed  testimony,  that  Wm. 
Roberts  did  ratify  the  contract,  just  as  the  lower  court  should  have 
found.  Art.  1027,  Rev.  Stats.;  Henne  &  Meyer  v.  Moultrie,  97  Texas, 
216;  Nowlin  v.  Hall,  97  Texas,  443;  Patrick  v.  Smith,  90  Texas,  267; 
Lee  v.  International  &  G.  N.  R.  Co.,  89  Texas,  683;  Houston  &  T. 
C.  Ry.  Co.  v.  Strycharski,  92  Texas,  1;  Grant  v.  Searcy,  35  S.  W., 
862;  Cope  v.  Blount,  38  Texas  Civ.  App.,  516;  Searcy  v.  Grant,  90 
Texas,  97;  Underwood  v.  Jones,  95  Texas,  124;  Eastham  v.  Hunter, 
98  Texas,  560;  Kramer  v.  Wolf  Cigar  Stores  Co.,  99  Texas,  601. 

Although  a  sale  or  a  contract  to  sell  by  a  colonist  of  his  headright 
prior  to  the  issuance  of  the  title,  if  made  prior  to  the  adoption  of  the 
Constitution  of  March  17,  1836,  was  invalid  under  the  Act  of  March 
26,  1834,  yet  such  contract  was  subject  to  ratification,  first,  after  title 
issued,  and  second,  after  the  adoption  of  said  Constitution;  and  cer- 
tain equities  might  intervene  preventing  recovery  by  the  original 
grantee  or  his  heirs.  Houston  v.  Killough,  80  Texas,  308;  Clay  v. 
Clay's  Heirs,  35  Texas,  528;  Means  v.  Robinson,  7  Texas,  516;  Hunt 
v.  Turner,  9  Texas,  390;  Mills  v.  Alexander,  21  Texas,  164;  Ledyard 
v.  Brown,  27  Texas,  404;  Grant  v.  Heirs  of  Wallis,  60  Texas,  351; 
Holmes  v.  Johns,  56  Texas,  50;  Rodriguez  v.  Haynes,  76  Texas,  232; 
Buchanan  v.  Park,  36  S.  W.,  807;  Norton  v.  Conner,  14  S.  W.,  194. 

In  this  country,  where  heretofore  lands  have  been,  as  a  rule,  wild 
and  unsettled,  and  where  actual  possession  rarely  accompanied  a  sale, 
at  least  in  early  days,  a  sale  or  a  ratification  of  a  sale,  whether  made 
by  parol  or  writing  may  be  proven  by  circumstances;  and  the  infer- 
ence of  a  sale  or  ratification  will  arise  without  proof  of  actual 
possession  by  the  vendee.  Arthur  v.  Ridge,  40  Texas  Civ.  App.,  137; 
Texas  Tram  &  Lumber  Co.  v.  Gwin,  52  S.  W.,  113;  Bringhurst  v. 
Texas  Company,  39  Texas  Civ.  App.,  500;  Garner  v.  Lasker,  71 
Texas,  435. 

Inasmuch  as  the  undisputed  evidence  shows  that  David  Brown 
located  and  surveyed  William  Roberts'  headright,  bearing  all  ex- 
penses therefor  and  further  paid  the  government  dues,  plaintiffs 
and  interveners  were,  in  any  event,  required,  as  a  condition  necessary 
to  recovery,  to  offer  to  restore  and  to  restore  the  value  of  Brown's 
services  and  the  amount  of  his  expenses  and  advances  with  interest, 
and  not  having  done  so  they  could  not  recover,  and  since  the  judg- 
ment did  not  award  to  the  defendant,  Broocks  (standing  in  Brown's 
shoes),  or  to  any  of  the  defendants,  these  sums  it  is  necessarily  erro- 
neous. Houston  v.  Killough,  80  Texas,  307;  Hunt  v.  Turner,  9 
Texas,  385;  Mills  v.  Alexander,  21  Texas,  154;  Ledyard  v.  Brown, 
27  Texas,  405;  Rodriguez  v.  Haynes,  76  Texas,  232;  Buchanan  v. 
Park,  36  S.  W.,  807;  Rivers  v.  Foote,  11  Texas,  670;  Lapowski  v. 
Smith,  1  Texas  Civ.  App.,  395;  sec.  29  of  decree  272,  article  66,  p. 
101,  1  Sayles'  Early  Laws;  sees.  2  and  5,  decree  128,  article  53,  pp. 
78  and  79,  1  Sayles'  Early  Laws;  sec.  2  of  decree  309,  article  82,  p. 
126,  1  Sayles'  Early  Laws. 

Since  the  probate  records  of  San  Augustine  County  are  incomplete, 
and  especially  since  it  was  shown  that  some  papers  in  William  Rob- 
erts' estate  were  missing;  and  since  it  appears  that  the  deed  made 
by   Sarah  Roberts,   administratrix,   to   David   Brown   on   August   8, 
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1837,  recites  a  cash  consideration  of  two  thousand  dollars  paid  upon 
delivery,  showing  it  was  made  upon  "an  order"  of  the  Probate  Court, 
without  specifically  referring  as  the  basis  of  the  deed  to  the  order  of 
March  29,  1837,  on  the  petition  of  March  27,  1837,  directing  the 
making  of  a  deed  in  pursuance  of  a  prior  contract  between  Brown 
and  Roberts,  which  order  was  made  on  the  day  Sarah  Roberts  was 
appointed  administratrix,  and  thirty-five  days  before  she  qualified, 
and  over  four  months  before  the  deed;  and  since  Sarah  Roberts  and 
the  heirs  recognized  and  acquiesced  in  this  deed  showing  a  present 
sale  and  the  assertion  of  title  under  it  by  Brown  and  his  vendees  for 
over  sixty  years,  it  will  now  be  presumed  in  support  of  the  deed  and 
the  regularity  of  the  proceedings  that  another  lawful  and  regular 
order  authorizing  a  sale  for  a  present  consideration,  as  evidenced  by 
the  deed,  was  made  in  harmony  with  the  recitals  of  the  deed,  be- 
cause, first,  it  will  be  presumed  that  the  proceedings  were  regular  and 
the  court  exercised  its  authority  lawfully  and  in  an  orderly  manner, 
unless  the  contrary  conclusion  appears  necessary  from  what  the 
record  affirmatively  shows;  and  second,  such  other  order  is  not  in- 
consistent with  the  deed  and  other  facts,  but  is  alone  in  harmony 
with  the  recitals  in  the  deed.  On  presumption  of  an  order:  Green- 
leaf  on  Evidence,  sees.  46,  48,  509;  Miles  v.  Dana,  13  Texas  Civ. 
App.,  241 ;  Weems  v.  Masterson,  80  Texas,  45 ;  Taffinder  v.  Lea,  19 
S.  W.,  682;  Giddings  v.  Day,  84  Texas,  606;  Ruby  v.  ■  Volkenberg, 
72  Texas,  461 ;  Corley  v.  Anderson,  5  Texas  Civ.  App.,  213 ;  Martin 
v.  Robinson,  67  Texas,  368;  Murchison  v.  White,  54  Texas,  83. 

The  evidence  conclusively  showed  (1)  that  William  Roberts  before 
his  death  ratified  the  former  contract;  and  (2)  that  either  the  deed 
of  August  8,  1837,  by  Sarah  Roberts,  administratrix,  was  a  sale  and 
made  upon  a  present  consideration  moving,  or,  if  not,  that  Sarah 
Roberts  as  survivor  in  community  also  ratified  the  former  contract 
and  agreed  to  carry  out  and  thus  discharge  the  community  obligation 
before  and  independently  of  the  administrator's  deed;  therefore  the 
court  should  have  denied  plaintiffs  and  interveners  any  recovery 
whatsoever,  and  the  judgment  was  erroneous  upon  said  grounds.  On 
authority  of  survivor  in  community  and  presumptions  arising:  Vera- 
mendi  v.  Hutchins,  48  Texas,  552;  Sanger  v.  Moody,  60  Texas,  99; 
Box  v.  Word,  65  Texas,  166;  Baldwin  v.  Roberts,  13  Texas  Civ.  App., 
572;  Maxson  v.  Jennings,  19  Texas  Civ.  App.,  707;  Stipe  v.  Shirley, 
33  Texas  Civ.  App.,  226. 

On  estoppel  by  the  recitals:  Corzine  v.  Williams,  85  Texas,  506; 
Henderson  v.  Lindley,  75  Texas,  189;  Cope  v.  Blount,  38  Texas  Civ. 
App.,  516. 

On  estoppel  from  the  conveyance  of  the  land  itself  and  not  the 
mere  right  of  the  estate:  Carothers  v.  Alexander,  74  Texas,  328; 
Cope  v.  Blount,  38  Texas  Civ.  App.,  516;  Wells  v.  Steckelberg,  52 
Neb.,  697. 

On  the  estoppel  from  the  covenant  of  warranty:  11  Am.  &  Eng. 
Enc.  Law,  397-398;  id.,  vol.  8,  p.  160;  Cope  v.  Blount,  38  Texas 
Civ.  App.,  516;  Heard  v.  Hall,  16  Pick.  (Mass.),  460;  Morris  v. 
Wheat,  8  App.  Cas.  (D.  C),  379;  Sumner  v.  Williams,  8  Mass.,  207, 
5  Am.  Dec,  83, 
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Even  if  David  Brown  were  an  official  surveyor,  a  contract  between 
Roberts  and  him  by  which  the  former  was  to  pay  one-half  his  head- 
right  in  consideration  of  certain  services  and  expenses,  including  the 
service  of  surveying,  would  not  be  void,  but  at  most  would  only  be 
irregular  and  subject  only  to  a  direct  attack  seasonably  made,  and 
the  contract  could  not  on  any  such  grounds  be  attacked  in  this  suit 
by  the  heirs  of  William  Roberts  after  the  lapse  of  seventy  years  of 
acquiescence  and  recognition.  And  the  title  and  rights  of  defendants 
under  said  contract  are  now  concluded  and  complete,  either  by  deed, 
ratification  or  estoppel  and  can  not  be  assailed  in  any  such  manner. 
Section  29  of  decree  272,  article  66,  p.  101,  1  Sayles'  Early  Laws; 
sections  2,  5,  and  6,  decree  128,  article  53,  p.  79,  1  Sayles'  Early 
Laws;  Rutherford  v.  Stamper,  60  Texas,  447;  Fisher  v.  Wood,  65 
Texas,  199;  Byars  v.  Thompson,  80  Texas,  468;  McCampbell  v. 
Durst,  15  Texas  Civ.  App.,  534. 

Lewis  &  Phillips  and  Oliver  J.  Todd,  for  appellees. — The  contract 
between  Brown  and  Roberts  being  void,  created  no  right  whatsoever; 
and  if  any  obligation  existed  between  the  parties  it  was  independent 
of  the  illegal  contract.  DeLeon  v.  White,  9  Texas,  598;  Flanikin 
v.  Fokes,  15  Texas,  180;  Wills  v.  Abbey,  27  Texas,  203;  Cotulla  v. 
Laxson,  60  Texas,  443 ;  Keith  v.  Fountain,  3  Texas  Civ.  App.,  391 ; 
Wiggins  v.  Bisso,  92   Texas,  219. 

The  contract  between  Roberts  and  Brown  being  illegal  and  in  vio- 
lation of  the  law  can  not  be  ratified  as  contended  for  by  appellants. 
Rue  v.  Missouri  Pac.  Ry.  Co.,  74  Texas,  479. 

The  action  of  the  court  in  not  entering  judgment  for  appellants 
for  the  services  rendered  by  Brown  was  proper  because  they  did  not 
plead  or  prove  any  right  to  any  such  sum.  Wilkins  v.  Owens,  102 
Texas,  197. 

Appellants  being  holders  of  the  record  title  and  suing  to  ascertain 
their  legal  ownership,  can  not  be  estopped  from  asserting  such  legal 
title  by  any  negligence  or  delay  on  their  part  in  asserting  their  rights. 
Wilkins  v.  Owens,  102  Texas,  197;  Hilburn  v.  Harris,  29  S.  W., 
923;  Mast  v.  Tibbies,  60  Texas,  304;  Moss  v.  Berry,  53  Texas,  632; 
Davidson  v.  Wallingford,  30  S.  W.,  290. 

The  only  rights  which  appellants  assert  are  such  rights  as  Brown 
took  under  the  administrator's  sale,  and  said  appellants  do  not  claim 
or  assert  any  purchase  of  or  assignment  by  Brown  or  his  heirs  of  the 
sum  of  money  (which  they  allege  in  their  brief  to  be  $73)  to  which 
they  claim  Brown  was  legally  entitled,  and  said  claim  of  $73  is  now, 
so  far  as  this  record  shows,  vested  in  Brown  and  his  estate  rather 
than  the  appellants,  and  if  it  were  true  that  the  Roberts  heirs  were 
indebted  to  the  Brown  heirs  in  the  sum  of  $73,  this  would  not  be 
any  reason  why  these  appellees  should  not  recover  the  land  in  con- 
troversy.    Wrilkins  v.  Owens,  102  Texas,  197. 

There  is  no  situation  presented  here  upon  which  a  presumption  of 
any  additional  order  of  the  Probate  Court  of  San  Augustine  County 
can  be  indulged.  Tucker  v.  Murphy,  1  S.  W.,  76;  House  v.  Brent, 
69  Texas,  27;  Hill  v.  Templeton,  29  S.  W.,  537;  Perry  v.  Blakey, 
47  S.  W.,  845. 
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It  was  unnecessary  for  appellees  to  make  any  additional  offer  to  do 
equity  because  if  an  offer  had  been  necessary,  it  was  complied  with; 
and  furthermore,  appellants  have  not  plead  or  proven  any  subrogation 
to  the  rights  of  Brown  for  the  collection  of  his  legal  surveyor's  fees; 
and  because  the  appellees  were  not  suing  to  enforce  any  equitable 
claim,  but  upon  their  legal  rights;  and  because  appellants  in  affirm- 
atively seeking  equity  did  not  themselves  offer  to  do  equity,  but  on 
the  contrary  insisted  upon  legal  rights  based  on  a  legal  estoppel  (which 
is  unfounded  in  equity),  and  asked  for,  and  recovered  one-half  of 
the  lands  on  a  legal  estoppel  based  upon  Mrs.  Roberts'  warranty, 
which  one-half  of  the  property  recovered  exceeds  many  times  the 
amount  that  Brown  was  entitled  to;  and  having  so  recovered,  and 
being  now  endeavoring  to  hold  such  property,  they  could  not  assert 
further  rights  in  equity  without  offering  to  surrender  the  one-half 
the  property  recovered  or  to  credit  it  against  their  claim. 

The  contract  sought  to  be  enforced  being  illegal  and  prohibited 
by  law,  and  the  attempted  specific  performance  thereof  being  without 
jurisdiction  and  void,  and  the  deed  having  been  made  in  pursuance 
of  the  void  decree,  and  being  an  attempted  consummation  of  the 
prior  illegal  agreement,  the  law  will  not  give  effect  to  the  deed  thus 
executed  by  Sarah  Roberts  in  pursuance  of  a  void  judicial  order, 
either  directly  or  by  the  indirect  method  of  estoppel.  16  Cyc,  706, 
and  cases  cited;  1  Greenleaf,  Ev.,  324;  Stevens  v.  Hayes,  48  Am. 
Dec,  359;  Dougal  v.  Fryer,  22  Am.  Dec,  458;  Caffrey  v.  Dudgeon, 
10  Am.  Rep.,  133;  Atkinson  v.  Bell,  18  Texas,  479;  Holmes  v.  Johns, 
56  Texas,  51;  Hickman  v.  Stone,  5  S.  W.,  835. 

PLEASAXTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  to  a  tract  of  1578  acres  of  land,  a  part  of  the  William  Rob- 
erts headright  league  in  Sabine  County.  The  appellees,  who  recov- 
ered in  the  court  below,  are  descendants  of  William  Roberts,  the  orig- 
inal grantee,  and  claim  by  inheritance.  The  appellants  claim  under 
David  Brown,  and  the  only  fact  issue  in  the  case  is  whether  said 
Brown  acquired  the  title  of  William  Roberts  and  his  wife,  Sarah 
Roberts. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  appellees  for  a  portion  of  the  land  claimed  by  them,  such 
portion  being  a  part  of  the  undivided  one-half  of  the  land  owned 
by  William  Roberts,  the  community  interest  of  the  wife  of  said  Rob- 
erts in  the  land  being  adjudged  to  appellants. 

As  before  stated,  the  land  in  controversy  is  a  part  of  a  league 
granted  by  the  Government  of  Mexico  to  William  Roberts.  The  title 
was  extended  on  November  12,  1835.  William  Roberts  died  in  the 
latter  part  of  the  year  1836  or  early  in  1837.  His  widow,  Sarah 
Roberts,  procured  letters  of  administration  upon  his  estate  from  the 
Probate  Court  of  San  Augustine  County  in  the  spring  of  1837,  and 
acting  under  an  order  of  said  court,  which  will  be  hereinafter  set 
out,  she  conveyed  the  south  half  of  the  league,  including  the  land 
in  controversy,  to  David  Brown  on  August  8,  1837.  The  application 
of  Sarah  Roberts,  upon  which  the  order  above  mentioned  was  granted, 
is  as  follows: 
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"The  Republic  of  Texas, 
San  Augustine  County. 
"To  the  Honorable  Wm.  McFarland,  Chief  Justice  and  Judge  of  the 

Probate  Court,  holding  session  in  and  for  the  County  and  Republic 

aforesaid : 

"The  petition  of  Sarah  Roberts,  administrator  upon  the  estate  of 
William  Roberts,  deceased,  represents  unto  your  Honor  that  the  said 
William  Roberts  in  his  lifetime  agreed  and  contracted  to  and  with  one 
David  Brown  for  him,  the  said  David  Brown,  to  clear  out  of  the 
Land  Office  the  land  to  which  he,  the  said  William  Roberts,  was 
entitled  as  a  settler  and  citizen,  and  he,  the  said  David  Brown,  hav- 
ing located,  surveyed  and  paid  the  office  fees  in  obtaining  a  title  from 
Government  for  his,  the  said  William  Roberts  land,  and  he,  the  said 
William  Roberts,  having  died  before  making  a  title  to  the  said  David 
Brown,  your  petitioner,  administrator  as  aforesaid,  therefore  petitions 
your  Honor  for  leave  to  make  and  execute  a  title  to  the  land  to 
which  the  said  David  Brown  is  entitled  to,  to  him,  the  said  David 
Brown. 

"Your  petition  prays  for  such  other  and  further  relief  as  in  duty 
bound  will  ever  pray,  etc.     27th  March,  A.  D.,  1837. 

E.   W.   Cullen, 
Atty.  pro.  pettr." 

Upon  this  petition  were  file  marks,  endorsements  and  orders  as 
follows : 

(Back  of  petition.) — "Let  the  order  of  sale  be  granted  as  prayed 
for  in  petition.     27th  March,  1837.     Wm.  McFarland,  C.  J.  C.  C." 

"Filed  March  27,  1837.     S.  W.  Blount,  Clk." 

(File   marks   in   two   places.) 

(Probate  Papers,  San  Augustine  County,  Texas.) 

"It  is  ordered  by  the  court  that  an  order  be  granted  to  Sarah 
Roberts,  admr.  on  the  estate  of  William  Roberts,  deceased,  to  make 
a  title  to  one-half  league  of  land  to  David  Brown  as  prayed  for  in 
the  petition."     (Not  dated.) 

Following  this  petition  and  order  there  is  found  upon  the  probate 
minutes  of  said  County  Court  the  following: 

"Probate  Court,  March  term,   1837.     March   29,   1837. 

"It  is  ordered  by  the  court  that  an  order  be  granted  to  Sarah 
Roberts,  admr.  on  the  estate  of  William  Roberts,  deceased,  to  make  a 
title  to  one-half  league  of  land  to  David  Brown,  as  prayed  for  in 
the  petition." 

On  August  8,  1837,  Sarah  Roberts,  as  administratrix  of  the  estate 
of  William  Roberts,  conveyed  the  south  half  of  the  league  to  David 
Brown,  describing  the  land  conveyed  by  metes  and  bounds.  This 
deed,  which  was  duly  recorded  on  the  18th  day  of  August,  1837, 
omitting  the  description  of  the  land,  is  as  follows: 

"Republic  of  Texas, 
San  Augustine  County. 
"This    indenture    made    and    entered    into    in    this    eighth    day   of 
August,  in  the  year  of  our  Lord  One  Thousand  Eight  Hundred  and 


520  Texas  Civil  Appeals  Reports,  Vol.  58.         [January, 
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thirty-seven,  1837,  Sarah  Roberts,  administratrix  of  William  Rob- 
erts, deceased,  of  the  County  and  Republic  aforesaid,  by  virtue  of  an 
order  of  the  Honorable  Probate  Court  of  said  county,  and  David 
Brown,  of  the  other  part,  also  of  the  County  and  Republic  aforesaid, 
witnesseth:  That  for  and  in  consideration  of  the  sum  of  Two  Thou- 
sand Dollars  of  good  and  lawful  money  in  hand  paid  by  the  said 
David  Brown  to  the  said  Sarah  Roberts,  administratrix  as  aforesaid, 
at  and  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  Sarah  Roberts  doth  bargain, 
sell,  alien  and  convey  and  by  these  hath  bargained,  sold,  aliened  and 
conveyed  unto  the  said  David  Brown,  his  heirs  and  assigns  (here  fol- 
lows description  of  the  land),  and  for  the  said  David  Brown  to  have 
and  to  hold  said  half  league  of  land  together  with  all  and  singular 
the  rights,  members  and  appurtenances  thereunto  belonging  or  in 
anywise  appertaining  unto  the  said  Brown,  his  heirs  and  assigns 
forever  in  fee  simple;  and  I,  the  said  Sarah  Roberts,  administratrix 
of  the  said  William  Roberts,  dec'd,  do  forever  warrant  and  defend 
the  right,  title,  interest  and  claim  of  the  said  David  Brown,  his  heirs, 
executors,  administrators  and  assigns  to  the  aforesaid  half  league  of 
land  or  bargained  premises,  not  only  against  myself,  the  said  Sarah 
Roberts,  administratrix,  my  heirs,  executors,  administrators  and  as2- 
signs,  but  against  the  claim  or  claims  of  all   persons  whatsoever. 

"In  testimony  whereof,  I,  the  said  Sarah  Roberts,  administratrix 
as  aforesaid,  hath  hereunto  set  my  seal  and  hand  on  the  day  and 
year  above  written,  delivered  in  the  presence  of  (interlined  in  the 
fifth,  seventeenth,  twentieth,  twenty-first,  seventy-ninth  lines  all  with 
Sarah    instead    of    Mary   Roberts). 

(Signed)  "Sarah  X  Roberts,  administratrix  of  Wm.  Roberts,  dec'd, 
her  mark." 

The  appellants  by  mesne  conveyances  hold  whatever  title  was  ac- 
quired by  David  Brown  to  the  south  half  of  said  league. 

In  addition  to  the  foregoing  statement  we  adopt  the  following  find- 
ings of  fact  filed  by  the  trial  judge: 

"The  court  finds  from  all  of  the  facts  and  circumstances  of  the 
case  that  David  Brown  was  an  English  deputy  surveyor  under  the 
Mexican  Government,  and  in  said  capacity  made  and  returned  the 
original  English  field  notes  upon  which  the  title  to  the  William  Rob- 
erts headright  survey,  the  land  in  controversy,  issued. 

"That  David  Brown  and  William  Roberts,  prior  to  the  issuance  of 
the  title  to  said  Roberts*  headright,  entered  into  some  sort  of  agree- 
ment, either  oral  or  written,  by  which  David  Brown  was  to  locate 
and  pay  the  office  fees  for  said  Roberts  upon  his  headright  survey, 
and  was  to  receive  in  return  therefor  a  one-half  interest  in  said 
league. 

"That  in  pursuance  of  said  contract  David  Brown,  an  English  or 
deputy  surveyor,  located,  surveyed  and  returned  the  English  field 
notes  to  said  league  upon  which  title  was  extended  by  the  Mexican 
Government  on  November  12,  1835,  and  that  David  Brown  paid  all 
expenses  and  official  fees  in  locating  and  titling  said  land. 

"That  said  William  Roberts  established  his  home  on  said  headright, 
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and  on  the  north  one-half  thereof,  where  he  lived  until  the  time  of 
his  death,  which  occurred  in  the  latter  part  of  1836  or  the  first  of 
1837. 

"That  Sarah  Roberts,  as  administratrix,  on  the  8th  day  of  August, 
1837,  executed  and  delivered,  in  accordance  with  the  orders  of  the 
court  hereinbefore  referred  to,  a  certain  administratrix's  deed  pur- 
porting to  convey  to  said  David  Brown  the  south  one-half  of  William 
Roberts'  headright,  by  metes  and  bounds,  which  deed  was  signed  by 
Sarah  Roberts  as  administratrix  by  attaching  her  mark  thereto,  and 
the  court  finds  that  said  deed  was  executed  in  accordance  with  the 
foregoing  orders  of  the  court,  and  none  other,  and  that  no  considera- 
tion of  any  kind  was  paid  by  the  said  David  Brown  to  the  said  estate 
further  than  the  performance  of  a  contract  recited  in  her  petition, 
which  deed  is  a  part  of  the  record  herein  and  is  hereby  referred  to 
for  a  more  perfect  statement  of  its  contents. 

"That  said  Sarah  Roberts,  the  surviving  widow  of  William  Roberts, 
resided  on  the  north  one-half  of  said  league  until  her  death,  which 
occurred  some  time  between  1845  and  1856,  and  that  she,  said  Sarah 
Roberts,  believed  until  the  time  of  her  death  that  the  Probate  Court 
had  authority  to  order  her  to  make  title  to  David  Brown,  and  that 
she  had  conveyed  him  a  good  title  by  her  deed  as  administratrix. 

"That  the  taxes  were  rendered  and  paid  upon  said  league  as  shown 
by  the  Comptroller's  certificates  which  are  contained  in  this  record, 
and  are  hereby  referred  to  for  a  more  perfect  statement  as  to  their 
contents,  which  in  substance  shows  that  the  widow  of  William  Rob- 
erts and  her  heirs  and  vendees  have  assessed  and  paid  taxes  on  the 
north  half  of  the  league  ever  since  1846  up  to  the  present  time,  and 
that  they  have  never  rendered  or  paid  on  the  south  one-half  of  the 
league,  and  that  David  Brown  and  his  vendees  have  practically  ren- 
dered and  paid  taxes  on  the  south  one-half  of  said  league  since  1846 
to  the  present  time. 

"That  the  heirs  of  said  William  Roberts  and  Sarah  Roberts  have 
taken  no  action  relative  to  the  land  in  controversy,  or  any  part  of 
the  south  half,  and  most  of  them  who  have  had  knowledge  of  the 
deed  to  Brown,  at  least  until  the  last  two  or  three  years,  supposed 
the  title  to  be  valid  in  said  David  Brown  and  his  assigns,  and  the 
said  heirs  took  no  action  whatsoever  with  reference  to  the  said  land 
in  the  way  of  taking  possession  of  the  same,  or  paying  taxes  on  same, 
or  asserting  acts  of  ownership  over  the  same. 

"The  court  further  finds  with  reference  to  the  land  in  controversy 
in  this  suit  that  it  is  open  timbered  land,  and  has  never  been  in  the 
possession  of  anyone,  and  no  open,  visible,  notorious  acts  of  owner- 
ship other  than  making  deeds  and  rendering  same  for  taxes  and 
Eayment  of  taxes,  so  far  as  they  are  shown  to  have  been  paid,  have 
een  exercised  over  same  by  David  Brown,  or  those  claiming  under 
him. 

"That  while  Sarah  Roberts  and  her  heirs,  and  the  heirs  of  William 
Roberts,  have  since  the  date  of  the  death  of  William  Roberts  down 
to  the  time  of  filing  this  suit  taken  no  legal  proceeding  to  cancel  or 
avoid  said  administratrix's  deed,  they  have  nevertheless  made  no 
assertion  to  David  Brown,  or  any  of  those  claiming  under  him,  that 
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they  did  not  claim  the  land  in  controversy,  nor  have  they  induced 
any  of  the  purchasers  under  Brown  to  make  purchase  under  said 
Brown  title  m  any  way  whatsoever,  nor  are  Brown  or  those  claiming 
under  him  shown  to  have  relied  on  any  acts  or  words  of  plaintiffs 
or  interveners  in  making  purchase. 

"That  while  some  of  the  probate  papers  of  San  Augustine  County 
have  been  lost  and  others  have  been  carelessly  kept,  the  said  petition 
of  said  Sarah  Roberts  to  be  allowed  to  transfer  one-half  of  the  head- 
right  of  her  deceased  husband  to  David  Brown,  as  above  mentioned, 
and  the  order  endorsed  upon  said  petition  and  the  said  order  recorded 
upon  the  minutes  of  the  court  which  referred  to  the  petition  and  the 
deed  to  said  Brown  reciting  the  said  order,  have  at  all  times  been 
of  record  or  on  file  in  San  Augustine  County,  Texas,  since  1837  until 
the  present  time;  and  the  court  further  finds  that  none  of  the  probate 
minutes  of  San  Augustine  County  have  been  lost  or  destroyed,  but 
that  same  are  intact.  That  the  petition  to  make  the  deed  to  one-half 
of  the  land  was  not  among  the  file  papers  of  the  estate,  and  was  not 
found  until  discovered  by  the  abstractors  amongst  other  papers  in 
the  clerk's  office,  and  that  the  said  petition  was  not  of  record  in 
the  clerk's  office  when  Broocks  bought  the  land  in  controversy,  but 
the  order  or  judgment  of  the  court  and  said  petition  and  the  deed 
made  by  virtue  of  said  petition  were  of  record  when  Broocks  and  his 
vendors  bought. 

"That  said  David  Brown  from  the  time  of  the  issuance  of  the  title 
to  the  time  of  the  death  of  the  said  William  Roberts,  lived  at  the 
town  of  San  Augustine,  about  eight  or  nine  miles  from  the  place  of 
residence  of  said  Roberts,  but  whether  said  Brown  and  said  Roberts 
saw  each  other  during  that  period  of  time,  or  whether  said  David 
Brown  was  at  his  home  or  absent  during  that  time,  or  whether 
William  Roberts  was  absent  or  at  his  home  during  that  time,  there 
is  nothing  in  the  record  upon  which  the  court  can  find  or  conclude. 

"That  shortly  after  the  deed  from  Sarah  Roberts,  administratrix, 
was  executed  and  delivered  to  David  Brown,  that  said  Brown  made 
deed  to  said  property  to  William  Kerr,  and  that  same  was  sold  through 
various  mesne  conveyances,  and  passed  into  the  defendants  here,  but 
there  is  no  proof  in  the  record  that  the  plaintiffs  or  interveners 
herein  had  any  actual  knowledge  of  the  said  conveyances  of  the  south 
half  of  said  league,  except  the  deed  from  Sarah  Roberts,  administra- 
trix, to  David  Brown,  and  as  to  that  deed  I  find  that  the  widow, 
Sarah  Roberts,  and  all  of  the  adult  children  knew  of  the  deed,  but 
that  they,  nor  either  of  them,  knew  the  legal  effect  of  the  same,  but 
thought  it  conveyed  title  to  David  Brown  to  the  south  half  of  the 
league." 

The  oath  and  bond  of  Sarah  Roberts  as  administratrix  was  filed 
on  May  4,  1837.  David  Brown  was  one  of  the  sureties  upon  this  bond. 
The  inventory  of  the  estate  was  filed  December  6,  1837.  This  inven- 
tory only  shows  $50  cash  in  hand  of  the  administratrix. 

If,  as  found  by  the  trial  court,  the  deed  from  Mrs.  Roberts  to 
Brown  was  made  under  the  order  of  the  Probate  Court  directing  her 
to  make  such  conveyance  in  fulfillment  of  the  contract  between  Brown 
and  William  Roberts  recited  in  the  application  of  Mrs.   Roberts  for 
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said  order,  such  deed  conveyed  no  title.  The  contract  was  in  contra- 
vention of  an  express  statute  which  forbade  a  colonist  to  alienate  his 
land  before  the  final  title  was  extended,  and  was  therefore  unen- 
forceable; and  in  addition  to  this,  the  County  Court  at  that  time 
had  no  authority  to  decree  specific  performance  of  a  contract  for 
the  conveyance  of  land,  and  therefore  the  order  directing  a  convey- 
ance for  the  purpose  of  carrying  out  said  contract,  and  the  deed 
executed  thereunder,  were  void.  Houston  v.  Killough,  80  Texas,  307; 
McCartey  v.  Merry,  59  S.  W.,  304;  Cope  v.  Blount,  38  Texas  Civ. 
App.,  516  (91  S.  W.,  616).  Appellants  recognize  this  as  well  settled 
law,  but  insist  that  the  trial  court  should  have  found  in  their  favor 
upon  other  grounds  hereinafter  discussed. 

The  first,  second  and  third  assignments,  which  are  presented  to- 
gether, assail  the  judgment  on  the  ground  that  it  is  unsupported  by 
the  evidence.  This  contention  is  presented  by  the  following  proposi- 
tion submitted  under  said   assignments: 

"The  facts  from  which  the  inference  is  to  be  drawn  that  William 
Boberts,  after  title  issued  to  him,  ratified  by  parol  or  otherwise  his 
contract  with  David  Brown  made  prior  to  receiving  his  title,  are  all 
either  admitted  or  are  undisputed,  and  since  they  by  their  over- 
whelming preponderating  weight  lead  to  the  one  and  only  natural 
conclusion,  being  conclusive  to  the  point  that  Wm.  Boberts,  after  title 
issued  to  him  and  prior  to  his  death,  accepted  with  full  knowledge 
of  all  the  fact's  the  benefits  of  his  former  contract  with  David  Brown, 
and  ratified  the  same  by  parol  or  otherwise,  said  contract  being  to 
the  effect  that  he  would  give  Brown  one-half  of  his  (Boberts')  head- 
right  in  consideration  of  Brown's  services  and  expenses  to  be  per- 
formed and  borne  in  locating  and  surveying  the  league  and  paying 
all  Government  and  Land  Office  expenses  and  dues  for  obtaining  the 
title,  it  follows  as  a  matter  of  law,  after  this  long  lapse  of  time 
(over  seventy  years)  when  all  direct  sources  of  proof  are  obliterated, 
that  there  being  no  dispute  as  to  the  facts  and  they  pointing  conclu- 
sively by  an  overwhelming  weight  all  to  one  inevitable  conclusion,  the 
court  should  have  reached  that  one  natural  conclusion;  and  therefore 
this  court  should  find,  as  a  matter  of  law,  or,  at  any  rate,  as  a  fact 
conclusively  established  by  the  admitted  and  undisputed  testimony, 
that  Wm.  Boberts  did  ratify  the  contract,  just  as  the  lower  court 
should  have  found.  The  evidence  being  admitted  and  undisputed  and 
conclusive,  the  question  becomes  to  all  intents  and  purposes  one  of 
law;  that  is,  what  conclusion  should  have  flown  from  the  admitted 
and  undisputed  facts?" 

This  proposition  is  based  upon  the  undisputed  evidence  which 
shows  that  no  claim  was  ever  asserted  by  Mrs.  Boberts  or  Boberts' 
children,  who  lived  for  a  number  of  years  after  the  death  of  Wm. 
Boberts  on  portions  of  the  north  half  of  the  league  which  they 
divided  between  themselves,  to  any  portion  of  the  south  half  of  the 
league,  and  that  in  their  partition  deeds  and  in  subsequent  deeds 
executed  by  said  children  they  recognized  and  called  for  the  Brown 
line  as  located  by  the  deed  from  Mrs.  Boberts  to  Brown;  and  the 
further  fact  that  David  Brown's  home  was  in  the  town  of  San  Augus- 
tine, only  nine  miles  from  the  home  of  Wm.  Boberts,  and  that  Wm. 
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they  did  not  claim  the  land  in  controversy,  nor  have  they  induced 
any  of  the  purchasers  under  Brown  to  make  purchase  under  said 
Brown  title  in  any  way  whatsoever,  nor  are  Brown  or  those  claiming 
under  him  shown  to  have  relied  on  any  acts  or  words  of  plaintiffs 
or  interveners  in  making  purchase. 

"That  while  some  of  the  probate  papers  of  San  Augustine  County 
have  been  lost  and  others  have  been  carelessly  kept,  the  said  petition 
of  said  Sarah  Roberts  to  be  allowed  to  transfer  one-half  of  the  head- 
right  of  her  deceased  husband  to  David  Brown,  as  above  mentioned, 
and  the  order  endorsed  upon  said  petition  and  the  said  order  recorded 
upon  the  minutes  of  the  court  which  referred  to  the  petition  and  the 
deed  to  said  Brown  reciting  the  said  order,  have  at  all  times  been 
of  record  or  on  file  in  San  Augustine  County,  Texas,  since  1837  until 
the  present  time ;  and  the  court  further  finds  that  none  of  the  probate 
minutes  of  San  Augustine  County  have  been  lost  or  destroyed,  but 
that  same  are  intact.  That  the  petition  to  make  the  deed  to  one-half 
of  the  land  was  not  among  the  file  papers  of  the  estate,  and  was  not 
found  until  discovered  by  the  abstractors  amongst  other  papers  in 
the  clerk's  office,  and  that  the  said  petition  was  not  of  record  in 
the  clerk's  office  when  Broocks  bought  the  land  in  controversy,  but 
the  order  or  judgment  of  the  court  and  said  petition  and  the  deed 
made  by  virtue  of  said  petition  were  of  record  when  Broocks  and  his 
vendors  bought. 

"That  said  David  Brown  from  the  time  of  the  issuance  of  the  title 
to  the  time  of  the  death  of  the  said  William  Roberts,  lived  at  the 
town  of  San  Augustine,  about  eight  or  nine  miles  from  the  place  of 
residence  of  said  Roberts,  but  whether  said  Brown  and  said  Roberts 
saw  each  other  during  that  period  of  time,  or  whether  said  David 
Brown  was  at  his  home  or  absent  during  that  time,  or  whether 
William  Roberts  was  absent  or  at  his  home  during  that  time,  there 
is  nothing  in  the  record  upon  which  the  court  can  find  or  conclude. 

"That  shortly  after  the  deed  from  Sarah  Roberts,  administratrix, 
was  executed  and  delivered  to  David  Brown,  that  said  Brown  made 
deed  to  said  property  to  William  Kerr,  and  that  same  was  sold  through 
various  mesne  conveyances,  and  passed  into  the  defendants  here,  but 
there  is  no  proof  in  the  record  that  the  plaintiffs  or  interveners 
herein  had  any  actual  knowledge  of  the  said  conveyances  of  the  south 
half  of  said  league,  except  the  deed  from  Sarah  Roberts,  administra^ 
trix,  to  David  Brown,  and  as  to  that  deed  I  find  that  the  widow, 
Sarah  Roberts,  and  all  of  the  adult  children  knew  of  the  deed,  but 
that  they,  nor  either  of  them,  knew  the  legal  effect  of  the  same,  but 
thought  it  conveyed  title  to  David  Brown  to  the  south  half  of  the 
league/' 

The  oath  and  bond  of  Sarah  Roberts  as  administratrix  was  filed 
on  May  4,  1837.  David  Brown  was  one  of  the  sureties  upon  this  bond. 
The  inventory  of  the  estate  was  filed  December  6,  1837.  This  inven- 
tory only  shows  $50  cash  in  hand  of  the  administratrix. 

If,  as  found  by  the  trial  court,  the  deed  from  Mrs.  Roberts  to 
Brown  was  made  under  the  order  of  the  Probate  Court  directing  her 
to  make  such  conveyance  in  fulfillment  of  the  contract  between  Brown 
and  William  Roberts  recited  in  the  application  of  Mrs.   Roberts  for 
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said  order,  such  deed  conveyed  no  title.  The  contract  was  in  contra- 
vention of  an  express  statute  which  forbade  a  colonist  to  alienate  his 
land  before  the  final  title  was  extended,  and  was  therefore  unen- 
forceable; and  in  addition  to  this,  the  County  Court  at  that  time 
had  no  authority  to  decree  specific  performance  of  a  contract  for 
the  conveyance  of  land,  and  therefore  the  order  directing  a  convey- 
ance for  the  purpose  of  carrying  out  said  contract,  and  the  deed 
executed  thereunder,  were  void.  Houston  v.  Killough,  80  Texas,  307; 
McCartey  v.  Merry,  59  S.  W.,  304;  Cope  v.  Blount,  38  Texas  Civ. 
App.,  516  (91  S.  W.,  616).  Appellants  recognize  this  as  well  settled 
law,  but  insist  that  the  trial  court  should  have  found  in  their  favor 
upon  other  grounds  hereinafter  discussed. 

The  first,  second  and  third  assignments,  which  are  presented  to- 
gether, assail  the  judgment  on  the  ground  that  it  is  unsupported  by 
the  evidence.  This  contention  is  presented  by  the  following  proposi- 
tion submitted  under  said  assignments: 

'The  facts  from  which  the  inference  is  to  be  drawn  that  William 
Roberts,  after  title  issued  to  him,  ratified  by  parol  or  otherwise  his 
contract  with  David  Brown  made  prior  to  receiving  his  title,  are  all 
either  admitted  or  are  undisputed,  and  since  they  by  their  over- 
whelming preponderating  weight  lead  to  the  one  and  only  natural 
conclusion,  being  conclusive  to  the  point  that  Wm.  Roberts,  after  title 
issued  to  him  and  prior  to  his  death,  accepted  with  full  knowledge 
of  all  the  facts  the  benefits  of  his  former  contract  with  David  Brown, 
and  ratified  the  same  by  parol  or  otherwise,  said  contract  being  to 
the  effect  that  he  would  give  Brown  one-half  of  his  ( Roberts' )  head- 
right  in  consideration  of  Brown's  services  and  expenses  to  be  per- 
formed and  borne  in  locating  and  surveying  the  league  and  paying 
all  Government  and  Land  Office  expenses  and  dues  for  obtaining  the 
title,  it  follows  as  a  matter  of  law,  after  this  long  lapse  of  time 
(over  seventy  years)  when  all  direct  sources  of  proof  are  obliterated, 
that  there  being  no  dispute  as  to  the  facts  and  they  pointing  conclu- 
sively by  an  overwhelming  weight  all  to  one  inevitable  conclusion,  the 
court  should  have  reached  that  one  natural  conclusion;  and  therefore 
this  court  should  find,  as  a  matter  of  law,  or,  at  any  rate,  as  a  fact 
conclusively  established  by  the  admitted  and  undisputed  testimony, 
that  Wm.  Roberts  did  ratify  the  contract,  just  as  the  lower  court 
should  have  found.  The  evidence  being  admitted  and  undisputed  and 
conclusive,  the  question  becomes  to  all  intents  and  purposes  one  of 
law;  that  is,  what  conclusion  should  have  flown  from  the  admitted 
and  undisputed  facts?" 

This  proposition  is  based  upon  the  undisputed  evidence  which 
shows  that  no  claim  was  ever  asserted  by  Mrs.  Roberts  or  Roberts' 
children,  who  lived  for  a  number  of  years  after  the  death  of  Wm. 
Roberts  on  portions  of  the  north  half  of  the  league  which  they 
divided  between  themselves,  to  any  portion  of  the  south  half  of  the 
league,  and  that  in  their  partition  deeds  and  in  subsequent  deeds 
executed  by  said  children  they  recognized  and  called  for  the  Brown 
line  as  located  by  the  deed  from  Mrs.  Roberts  to  Brown;  and  the 
further  fact  that  David  Brown's  home  was  in  the  town  of  San  Augus- 
tine, only  nine  miles  from  the  home  of  Wm.  Roberts,  and  that  Wm. 


524  Texas  Civil  Appeals  Reports,  Vol.  58.        [January, 

Boberte  lived  for  a  year  or  more  after  he  received  his  title,  and  dur- 
ing that  time  probably  transacted  business  in  said  town. 

These  facts,  it  is  contended,  coupled  with  other  undisputed  evi- 
dence showing  a  continuous  claim  and  assertion  of  ownership  of  the 
south  half  of  the  league  by  David  Brown  and  those  claiming  under 
him,  required  the  trial  court  to  find  as  a  fact  conclusion  that  Wil- 
liam Roberts  after  he  received  his  title  to  the  league  either  expressly 
ratified  his  original  contract  with  David  Brown  or  in  consideration 
of  the  services  rendered  by  Brown  under  said  contract,  the  benefit 
of  which  accrued  to  and  was  accepted  by  him,  verbally  or  by .  deed 
which  has  been  lost  conveyed  to  Brown  the  south  half  of  the  league. 

While  the  facts  stated  would  have  authorized  the  court  to  have 
found  in  favor  of  appellants  upon  this  issue,  we  do  not  think  they 
compel  such  finding.  The  most  persuasive  of  these  facts,  viz.,  the 
continuous  claim  of  Brown  and  his  vendees  and  the  acquiescence  of 
Roberts'  children  in  such  claim,  is  greatly  weakened  if  not  destroyed 
by  the  conveyance  by  Mrs.  Roberts  under  a  void  order  of  the  Pro- 
bate Court.  The  claim  of  Brown  and  the  nonclaim  of  Roberts' 
heirs  can  be  reasonably  explained  by  the  theory  accepted  by  the  trial 
court,  that  all  of  said  parties  believed  that  the  order  of  the  court 
and  the  conveyance  made  thereunder  were  valid  and  passed  the  title 
to  Brown. 

Under  the  fourth,  fifth,  sixth,  seventh  and  eighth  assignments  of 
error,  which  is  unnecessary  to  set  out  or  discuss  in  detail,  the  appel- 
lants insist  that  the  judgment  of  the  court  below  should  be  reversed 
because  the  facts  shown  by  the  undisputed  evidence  estop  the  heirs 
of  William  and  Sarah  Roberts  and  their  descendants  from  asserting 
title  to  the  land  in.  controversy  against  those  claiming  under  David 
Brown,  or  at  least  such  facts  show  such  equity  in  Brown  and  those 
holding  under  him  as  to  require  plaintiffs,  as  a  condition  precedent 
to  their  recovery,  to  do  equity  by  restoring  to  defendants  who  hold 
under  said  Brown  the  consideration  paid  and  received  by  him  under 
his  contract  with   William   Roberts. 

We  agree  with  the  trial  judge  in  his  conclusion  that  the  evidence 
does  not  raise  the  issue  of  estoppel.  The  erroneous  belief  of  Roberts' 
heirs  in  the  validity  of  the  order  of  the  Probate  Court  and  the  con- 
veyance of  Mrs.  Roberts  thereunder  and  their  subsequent  acquiescence 
in  the  claim  of  Brown  and  those  holding  under  him,  would  not  in 
itself  deprive  them  of  their  legal  rights,  and  the  evidence  shows  no 
affirmative  act  on  their  part  which  should  estop  them  from  now 
asserting  their  title.  Their  mere  silence  and  failure  to  assert  their 
title  sooner  would  not  estop  them.  There  has  been  no  possession  of 
the  land  by  appellants  or  those  under  whom  they  claim,  and  nothing 
has  occurred  to  require  a  suit  to  protect  their  rights.  The  deeds 
made  by  Roberts'  children,  in  which  they  recognized  the  Brown  line, 
are  not  shown  to  have  been  seen  by  appellants,  and  there  is  nothing 
in  the  evidence  to  indicate  that  appellants  or  any  of  those  under 
whom  they  claim  relied  upon  the  recitals  in  said  deeds,  or  had  any 
knowledge    thereof    before    they    purchased    the    land    in    controversy. 

Appellees  are  not  in  the  position  of  one  who  sues  to  set  aside  a 
voidable  contract  under  which  he  is  shown  to  have  received  benefits, 
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and  the  rule  which  requires  a  plaintiff  in  such  case  as  a  condition 
precedent  to  recovery  to  do  equity  %by  restoring  the  benefit  received, 
under  the  contract,  has  no  application.  In  the  case  of  Houston  v. 
Killough,  supra,  which  is  cited  by  appellants  in  support  of  their 
contention,  the  legality  of  the  contract  in  the  performance  of  which 
the  void  deed  was  executed  does  not  seem  to  have  been  questioned. 
The  only  infirmity  in  the  title  of  defendants  passed  upon  in  that 
case  was  the  want  of  authority  in  the  Probate  Court  to  decree  specific 
performance  of  the  contract.  The  right  to  recover  the  consideration 
paid  by  the  defendants'  predecessor  in  title  and  received  by  plaintiffs' 
ancestor  under  an  illegal  and  unenforceable  contract,  does  not  seem 
to  have  been  in  the  mind  of  the  judge  who  wrote  the  opinion  in  that 
case,  nor  does  it  appear  that  the  question  of  burden  of  pleading  and 
proof  on  such  issue  was  under  consideration.  In  the  cases  of  Hunt 
v.  Turner,  9  Texas,  385,  and  Mills  v.  Alexander,  21  Texas,  154,  the 
contracts  were  fully  executed  and  the  apparent  legal  title  vested  in 
the  grantors,  and  in  order  for  heirs  of  the  grantors  to  recover  they 
had  first  to  cancel  the  deeds  of  their  ancestor,  and  the  court  held 
that  before  they  could  have  the  deeds  cancelled  and  recover  the  title 
to  the  land  they  would  be  required  to  return  the  consideration  re- 
ceived by  their  ancestors  for  the  land.  In  the  present  case  the  con- 
tract was  executory  and  does  not  purport  to  pass  the  title.  Brown 
could  not  have  enforced  specific  performance  against  Roberts  or  his 
estate,  and  it  is  not  necessary  for  appellees  in  this  case  to  set  aside 
the  contract  to  entitle  them  to  recover  the  land.  It  seems  clear  to 
us  that  if  no  deed  had  been  executed,  the  contract  between  Roberts 
and  Brown  would  have  been  no  barrier  to  appellees'  right  to  recover 
on  their  legal  title,  because  it  did  not  vest  Brown  with  any  title 
either  legal  or  equitable.  He  had  no  rights  under  the  contract  and 
his  only  right  against  Roberts  or  his  estate  would  have  been  limited 
to  compensation  for  the  services  rendered  by  him  in  locating  and 
surveying  the  land  and  obtaining  the  issuance  of  title  thereto  to 
Roberts.  The  deed  executed  by  Mrs.  Roberts  being  void  and  no 
consideration  having  been  paid  therefor  by  Brown  other  than  the 
services  performed  by  him  under  his  unenforceable  contract,  he  ac- 
quired no  rights  under  said  deed.  The  evidence  fails  to  show  that 
appellants  have  any  right  to  recover  the  amount  due  Brown  as  com- 
pensation for  his  services,  and  fails  to  show  what  amount  was  due 
Brown  as  such  compensation,  and  it  therefore  follows  that  no  judg- 
ment should  have  been  rendered  in  appellants  favor  on  this  claim. 
(McCartey  v.  Merry,  59  S.  W.,  304;  Fuller  v.  O'Neil,  69  Texas,  349; 
Wilkins  v.  Owens,  102  Texas,  194.) 

This  conclusion  renders  it  unnecessary  for  us  to  pass  upon  the 
illegality  of. the  contract  because  of  the  official  position  held  by  Brown 
at  the  time  it  was  made.  The  trial  court  held  the  contract  void  on 
this  ground.  Appellees  contend  that  this  holding  is  sustained  by  the 
case  of  Wills  v.  Abbey,  27  Texas,  203.  We  do  not  think  this  case  is 
conclusive  of  the  question  because  at  the  time  the  contract  there 
under  consideration  was  entered  into  there  was  a  statute  prohibiting 
such  contracts. 

Appellants'  remaining  assignments  present  only  two  questions  which 
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we  deem  it  necessary  to  discuss.  It  is  urged  that  the  court  should 
have  found  from  the  evidence  that  the  deed  executed  by  Mrs.  Rob- 
erts was  not  made  under  the  orders  of  the  court  before  set  out,  but 
under  a  valid  order  not  shown  by  the  record;  and  that  if  no  valid 
order  of  the  court  can  be  presumed  from  the  evidence,  since  it  ap- 
pears that  such  sale  was  made  for  the  purpose  of  discharging  a  com- 
munity obligation,  she  as  survivor  of  the  community  had  authority 
to  make  such  conveyance  independent  of  any  order  of  the  Probate 
Court.  In  answer  to  the  first  of  these  contentions,  we  are  of  opinion 
that  while  the  trial  court  might  have  found  from  the  evidence  that 
a  valid  order  of  sale  was  made  by  the  Probate  Court  and  the  deed 
from  Mrs.  Roberts  to  Brown  was  made  in  accordance  with  such 
order,  it  seems  to  us  that  such  finding  would  have  been  against  the 
preponderance  of  the  evidence.  But  be  this  as  it  may,  it  is  clear  that 
the  evidence  does  not  compel  such  finding.  The  minutes  of  the 
Probate  Court  are  intact,  and  it  appears  therefrom  that  it  was  the 
practice  in  said  court,  whether  it  was  required  by  law  or  not,  to 
enter  all  orders  of  this  kind  in  the  minutes.  The  only  order  appear- 
ing in  the  minutes  is  the  one  directing  the  administratrix  to  convey 
the  title  to  Brown  in  fulfillment  of  the  contract  before  mentioned. 
The  deed  does  not  refer  to  any  specific  order  and  it  is  reasonable 
to  infer  that  the  order  referred  to  in  general  terms  is  the  one  appear- 
ing upon  the  minutes  of  the  court.  In  addition  to  this,  the  inventory 
returned  by  the  administratrix  shortly  after  the  deed  was  executed 
does  not  show  the  cash  in  hand  which  she  should  have  had  if,  as 
recited  in  said  deed,  she  had  sold  the  land  to  Brown  for  two  thou- 
sand dollars  cash.  These  facts  we  think  fully  justified  the  trial  judge 
in  finding  that  no  consideration  was  in  fact  paid  by  Brown  for  said 
conveyance,  and  that  the  same  was  made  under  the  order  of  the 
court  before  set  out. 

As  to  the  second  contention,  it  is  sufficient  to  say  that  Mrs.  Rob- 
erts' power  to  act  as  survivor  of  the  community  independent  of  the 
Probate  Court  ceased  when  she  qualified  as  administratrix.  (Hous- 
ton v.  Killough,  supra.)  If  the  deed  was  made  for  the  purpose  of 
carrying  out  the  unenforceable  contract  between  Brown  and  Roberts, 
as  found  by  the  trial  court,  Mrs.  Roberts  as  survivor  of  the  com- 
munity would  have  had  no  authority  to  make  such  conveyance.  This 
disposes  of  all  of  the  material  questions  raised  by  appellants,  and 
each  of  their  assignments,  all  of  which  have  been  duly  considered  by 
us,  is  overruled. 

Under .  appropriate  cross-assignments  appellees  complain  of  the 
holding  of  the  trial  court  that  they  as  heirs  of  Mrs.  Roberts  are 
estopped  by  her  deed  to  Brown  from  claiming  any  interest  in  her 
half  of  said  land.  We  do  not  think  the  court  erred  in  this  holding. 
The  purchasers  from  Brown  had  the  right  to  rely  upon  the  recitals 
and  upon  the  warranty  contained  in  Mrs.  Roberts'  deed  to  him,  and 
as  against  such  purchasers  neither  she  nor  those  claiming  under  her 
will  be  heard  to  say  that  her  deed  did  not  pass  title  to  the  land 
thereby  conveved.  Corzine  v.  Williams,  85  Texas,  506;  Cope  v. 
Blount,  38  Texas  Civ.  App.,  516  (91  S.  W.,  616). 
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We  are  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  it  has  been  so  ordered. 

ON    MOTION    FOB    REHEARING. 

In  our  opinion  filed  herein  on  December  24,  1909,  in  discussing 
the  cases  of  Houston  v.  Killough,  80  Texas,  307;  Hunt  v.  Turner,  9 
Texas,  385,  and  Mills  v.  Alexander,  21  Texas,  154,  we  say: 

"In  the  case  of  Houston  v.  Killough,  supra,  which  is  cited  by 
appellants  in  support  of  their  contention,  the  legality  of  the  contract 
in  the  performance  of  which  the  void  deed  was  executed  does  not 
seem  to  have  been  questioned.  The  only  infirmity  in  the  title  of 
defendants  passed  upon  in  that  case  was  the  want  of  authority  in 
the  Probate  Court  to  decree  specific  performance  of  the  contract. 
The  right  to  recover  the  consideration  paid  by  the  defendants'  prede- 
cessor in  title  and  received  by  plaintiffs'  ancestor  under  an  illegal 
and  unenforceable  contract  does  not  seem  to  have  been  in  the  mind 
of  the  judge  who  wrote  the  opinion  in  that  case,  nor  does  it  appear 
that  the  question  of  burden  of  pleading  and  proof  on  such  issue 
was  under  consideration.  In  the  cases  of  Hunt  v.  Turner,  9  Texas, 
385,  and  Mills  v.  Alexander,  21  Texas,  154,  the  contracts  were  fully 
executed  and  the  apparent  legal  title  vested  in  the  grantors,  and  in 
order  for  the  heirs  of  the  grantors  to  recover  they  had  first  to  cancel 
the  deeds  of  their  ancestors,  and  the  court  held  that  before  they  could 
have  the  deeds  cancelled  and  recover  the  title  to  the  land  they  would 
be  required  to  return  the  consideration  received  by  their  ancestors 
for  the  land." 

These  statements  as  to  the  scope  of  the  opinion  in  the  case  of 
Houston  v.  Killough,  and  as  to  the  character  of  the  contract  under 
which  the  defendants  claimed  in  that  case,  and  also  as  to  the  con- 
tract involved  in  the  case  of  Hunt  v.  Turner,  are  erroneous. 

While  most  of  the  opinion  in  the  case  first  mentioned  is  devoted 
to  a  discussion  of  the  question  of  the  validity  of  the  order  of  the 
Probate  Court  under  which  the  deed  to  defendants'  predecessor  in 
title  was  executed,  the  validity  of  the  original  contract,  in  perform- 
ance of  which  the  deed  was  executed,  was  expressly  passed  upon 
and  the  contract  held  to  be  void  upon  the  ground  that  it  was  pro- 
hibited by  law.  In  the  Hunt  case  the  defendants  claimed  under  a 
bond  for  title  and  not  under  an  executed  contract  of  sale. 

It  follows  that  the  statement  in  our  former  opinion  that  the  de- 
fendants in  each  of  the  three  cases  mentioned  in  said  opinion  were 
claiming  under  contracts  which  were  fully  executed  and  which  vested 
the  defendants  with  the  apparent  legal  title  to  the  land,  is  inaccurate, 
and  it  may  be  that  the  distinction  we  make  in  said  opinion  between 
the  equities  of  those  claiming  under  an  executory  contract  of  sale 
and  those  claiming  under  a  deed  which  passes  the  apparent  legal 
title  is  not  sound. 

But  be  this  as  it  may,  we  adhere  to  the  conclusion  that  under 
the  authorities  cited  the  plaintiffs  in  this  case  were  not  required  to 
tender  the  defendants  the  consideration  received  by  Roberts  under 
his  contract  with  Brown,  and  if  defendants  were  entitled  to  recover 
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such  consideration  from  plaintiffs  the  burden  was  upon  them  to  show 
the  amount  of  such  consideration.  This  was  the  holding  of  this 
court  in  the  case  of  McCartey  v.  Merry,  59  S.  W.,  104,  and  a  writ  of 
error  in  said  case  was  refused  by  the  Supreme  Court. 

If,  as  contended  by  the  appellants,  the  evidence  in  this  case  is 
sufficient  to  authorize  the  recovery  by  defendants  of  the  government 
charges  paid  by  Brown  in  obtaining  the  issuance  of  the  title,  the  one- 
half  of  the  land  awarded  defendants  in  this  case  is  greatly  in  excess 
in  value  of  the  amount  he  was  so  entitled  to  recover. 

At  appellants'  request  we  make  the  following  additional  findings 
of  fact:  While  that  portion  of  Brown's  half  of  the  league  in  con- 
troversy in  this  suit  has  never  been  occupied,  other  portions  of  said 
half  of  the  league  have  been  occupied  for  a  number  of  years  by  per- 
sons holding  under  the  Brown  title,  'and  there  have  been  numerous 
conveyances  of  portions  of  said  half  of  the  league  by  deeds  which 
were  seasonably  placed  of  record,  and  the  assertion  and  claim  of 
ownership  by  Brown  and  those  holding  and  claiming  under  him  has 
been  notorious  ever  since  the  execution  of  the  deed  to  him  by  Mrs. 
Roberts. 

After  a  careful  consideration  of  the  able  motion  for  rehearing 
filed  by  appellants'  counsel,  we  have  concluded  to  adhere  to  our 
former  decision  of  the  questions  presented,  and  the  motion  is  over- 
ruled. 

Affirmed. 

Writ  of  error  refused. 


State  op  Texas  v.  Texas  &  New  Orleans  Railroad  Company. 

Decided  January  15,  1910. 

1. — Repeal  by  Implication — Water  Closets  at  Railroad  Stations. 

The  Act  of  the  Twenty-ninth  Legislature  (Gen.  Laws,  1905,  page  324)  to 
compel  railroad  corporations  to  erect  and  maintain  water  closets  at  passenger 
stations,  was  repealed  by  reasonable  implication  by  the  Act  of  the  Thirty-first 
Legislature  on  the  same  subject.     (Gen.  Laws,  1909,  page  175.) 

2.— Same. 

Unless  there  be  a  repugnance  or  inconsistency  between  two  statutes,  the 
latter  will  not  usually  repeal  the  former  in  the  absence  of  express  words  to 
that  effect.  The  question  of  repeal  must  be  solved  by  determining  as  near 
as  may  be  the  intent  of  the  Legislature.  Hence  when  a  subsequent  statute 
was  evidently  intended  as  a  substitute  for  a  former  one  on  the  same  subject 
matter,  it  will  operate  to  repeal  the  former,  although  it  contains  no  express 
words  to  that  effect. 

3. — Repeal — Effect  upon  Penalties. 

After  a  law  is  repealed,  an  action  cannot  be  maintained  for  the  recovery 
of  penalties  incurred  during  the  existence  of  the  law. 

4. — Same. 

If  the  language  of  an  Act  leaves  it  doubtful  whether  the  Legislature 
intended  thereby  to  repeal  a  former  Act  on  the  same  subject  matter,  the  his- 
tory of  the  legislation  on  the  subject  may  be  looked  to  for  aid  in  determining 
the*  question. 
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Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.   B.   Hightower,  Jr. 

D.  J.  Harrison,  County  Attorney,  and  Marshall  &  Marshall  and 
R.  D.  Wright,  for  appellant. — The  rule  that  a  prior  statute  is  repealed 
by  implication  when  there  is  a  new  enactment  on  the  subject  plainly 
showing  that  it  was  intended  to  and  does  comprehend  the  entire  sub- 
ject matter  and  to  be  a  substitute  for  prior  statutes  on  that  subject, 
even  though  the  provisions  of  the  old  be  not  repugnant  to  the  provi- 
sions of  the  new  statute,  is  subject  to  the  limitation  that  particular 
provisions  of  a  former  Act,  constituting  the  elements  of  the  offense, 
substantially  embodied  in  the  new  Act,  can  not  be  treated  as  new 
enactments,  but  must  be  construed  from  the  standpoint  of  an  inten- 
tion to  continue  the  former  law,  in  the  absence  of  a  contrary  intent 
to  supersede  it,  and  especially  so  in  case  of  affirmative  statutes.  Jesse 
v.  DeShong,  105  S.  W.,  1011;  Johnson  v.  Rolls,  97  Texas,  453;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Keller,  11  Texas  Civ.  App.,  571;  Daviess 
v.  Fairbairn,  3  Howard,  636;  Murdock  v.  City  of  Memphis,  20  Wal- 
lace, 617;  Lewis'  Sutherland,  Statutory  Construction,  2d  ed.,  sees. 
270,  273  and  331;  26  Am.  &  Eng.  Enc.  Law,  new  ed.,  758  and  759. 

Where  an  Act  is  amended  or  revised  and  the  former  Act  expressly 
or  by  implication  repealed,  such  provisions  of  the  old  law  as  are 
substantially  reenacted  are  deemed  to  be  continuous.  McMullen  v. 
Guest,  6  Texas,  275;  Handel  v.  Elliott,  60  Texas,  149;  Drake  v. 
State,  23  S.  W.,  620;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Keller,  11 
Texas  Civ.  App.,  571;  Steamship  Company  v.  Joliffe,  2  Wallace,  450; 
Bear  Lake  Waterworks  v.  Garland,  164  IJ.  S.,  1;  Lewis'  Sutherland 
on  Statutory  Construction  (2d  ed.),  sees.  238,  269,  271  and  273; 
Brown  v.  Pinkerton,  111  Am.  St.  Rep.,  452. 

A  new  statute  may  by  implication  amend  an  old  one  without  re- 
ferring to  it,  and  especially  when  it  embodies  the  substantial  provi- 
sions of  the  old  one  and  is  not  repugnant  to  its  provisions.  Snyder 
v.  Compton,  87  Texas,  378;  Clark  v.  Finley,  93  Texas,  171;  Johnson 
v.  Martin,  75  Texas,  34;  Lewis*  Sutherland  on  Statutory  Construc- 
tion (2d  ed.),  sees.  239  and  241;  26  Am.  &  Eng.  Enc.  Law,  708. 

In  order  to  effect  a  repeal  by  implication  there  must  be  such  mate- 
rial change  in  the  elements  of  an  offense  as  to  destroy  its  identity, 
or  an  increase  in  penalty,  or  change  in  its  very  nature.  State  v. 
Smith,  44  Texas,  445;  Walker  v.  State,  7  Texas  Crim.'App.,  247; 
Fletcher  v.  Peck,  6  Cranch  (IT.  S.),  138;  United  States  v.  Tynen, 
11  Wallace,  93;  Lewis'  Sutherland  on  Statutory  Construction  (2d 
ed.),  sees.  251  and  252;  12  Am.  &  Eng.  Enc.  Law   (2d  ed.),  525. 

The  use  of  the  term  "shall  hereafter  be  required"'  in  chapter  96, 
Acts  of  1909,  showed  clearly  the  intention  of  the  Legislature,  ex- 
pressed upon  the  face  of  the  Act,  that  the  law  should  have  only  a 
prospective  effect,  and  was  a  saving  clause  within  itself  of  all  causes 
of  action  which  had  accrued  under  the  old  law,  and  would  save  and 
entitle  a  recovery  of  the  whole  penalty  of  one  hundred  dollars  per 
week  prescribed  in  the  old  law.  Stewart  v.  Lattner,  116  S.  W.,  860; 
Nevada  County  v.  Hicks,  3  S.  W.,  524;  Lewis'  Sutherland^  on  Statu- 
Vol.  LVIII  Civil— 34. 
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tory   Construction    (2d   ed.),    sec.    237;    Black    on    Interpretation    of 
Laws,  page  272,  under  the  head  of  Saving  Clauses. 

A  civil  action  by  the  State  against  a  corporation,  for  a  sum  pre- 
scribed by  statute  as  a  forfeiture,  for  an  omission  to  perform  certain 
duties,  is  a  liability  within  the  meaning  of  article  III,  section  55.  of 
the  Constitution  of  Texas,  providing  that:  "The  Legislature  shall 
have  no  power  to  release  or  extinguish,  or  to  authorize  the  releasing 
or  extinguishing,  in  whole  or  in  part,  the  indebtedness,  liability  or 
obligation  of  any  corporation  or  individual  to  this  State,  or  to  any 
county  or  other  municipal  corporation  therein,"  and  the  Act  of 
1909,  chapter  96,  in  so  far  as  it  could  have  the  effect  of  releasing  such 
liability,  is  repugnant  thereto.  Waters-Pierce  Oil  Company  v.  State, 
48  Texas  Civ.  App.,  162,  holding  that  the  punishment  is  only  a 
liability;  State  v.  Schuenemann,  18  Texas  Civ.  App.,  485;  San  Luis 
Obispo  County  v.  Hendricks,  11  Pac,  682;  City  of  Sacramento  v. 
Dillman,  36  Pac,  385,  holding  that  in  case  omission  is  denounced  as 
unlawful,  the  penalty  stands  in  place  of  the  act  to  be  performed; 
Eakin  v.  Scott,  70  Texas,  444,  distinguishing  between  the  word 
"forfeiture"  and  "penalty;"  State  v.  Schuenemann,  18  Texas  Civ. 
App.,  485,  holds  penal  action,  at  common  law,  an  action  ex  delicto 
sounding  in  tort;  Lindsey  v.  State,  96  Texas,  588,  holds  judgment 
on  forfeited  bail  bond  could  not  be  released;  Ollivier  v.  City  of  Hous- 
ton, 93  Texas,  201,  holds  uncollected  city  tax  not  a  debt  or  obligation, 
but  a  liability  that  could  not  be  released. 

Baker,  Botts,  Parker  &  Garwood  and  Parker,  Hefner  &  Orgain,  for 
appellee. — Cited  Wade  on  Retroactive  Laws,  sees.  16,  240;  Etter  v. 
Eailway,  2  W.  &  W.,  sees.  60-61;  Eailway  v.  Lott,  2  W.  &  W.,  sees. 
63;  State  v.  Brady,  102  Texas,  408;  Aaron  v.  State,  40  Ala.,  309; 
Stewart  v.  Lattner,  53  Texas  Civ.  App.,  330;  Jesse  v.  DeShong,  105 
S.  W.,  1011;  United  States  v.  Tynen,  11  Wall.,  88;  Somers  v.  Com- 
monwealth, 33  S.  E.,  381;  Ewell  v.  Daggs,  108  TJ.  S.,  150;  Wharton 
v.  State,  94  Am.  Dec,  214;  Pannel  v.  Louisville  Tobacco  Warehouse 
Co.,  68  S.  W.,  664;  Maryland  v.  Baltimore  &  O.  Ry.  Co.,  3  Howard, 
534  (11  Law  Ed.,  714);  Pensacola  &  A.  Ry.  Co.  v.  State  (Pla.), 
110  Am.  St.,  67;  United  States  v.  Tynen,  11  Wallace,  88;  Norris  v. 
Crocker,  13  Howard,  429;  Etter  v.  Missouri  Pac.  Ry.  Co.,  2  Texas 
Civ.  App.,  58;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lott,  2  Texas  Civ.  App., 
63;  Long  v.  Green  &  Co.,  16  Texas  Court  Reporter,  110;  Curran 
v.  Owens,  15  West  Virginia,  208. 

McMEANS,  Associate  Justice. — The  State  of  Texas,  acting 
through  the  county  attorney  of  Liberty  County,  brought  this  suit 
against  the  Texas  &  New  Orleans  Railroad  Company  to  recover  stat- 
utory penalties  for  alleged  violation  of  chapter  133,  Acts  of  the 
Twenty-Ninth  Legislature,  entitled  "An  Act  to  compel  railroad  and 
railway  corporations  to  erect  and  maintain  water-closets  or  privies  at 
passenger  stations,  to  regulate  the  same,  to  fix  penalties  and  authorize 
suits  therefor;"  in  not  keeping  such  water-closets  or  privies  at  the 
station  of  Dayton,  in  Liberty  County,  well  lighted  for  the  length  of 
time  before  the  arrival  and  after  the  departure  of  its  passenger  trains 
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as  required  by  the  Act.  The  original  petition  sufficiently  stated  a 
cause  of  action  if  at  the  time  of  its  filing  the  Act  in  question  was  in 
force.  A  general  demurrer  urged  by  the  defendant  was  sustained  by 
the  court,  and,  plaintiff  declining  to  amend,  its  suit  was  dismissed, 
hence  this  appeal. 

The  Act  of  the  Twenty-Ninth  Legislature,  which  went  into  effect 
on  July  14,  1905,  omitting  the  caption,  which  is  quoted  above,  is  as 
follows : 

"Section  1.  That  each  railroad  and  railway  corporation  operating 
a  line  of  railway  in  the  State  of  Texas  for  the  transportation  of  pas- 
sengers thereon,  shall  hereafter  be  required  to  construct,  maintain 
and  keep  in  a  reasonably  clean  and  sanitary  condition,  suitable  and 
separate  water-closets  or  privies  for  both  male  and  female  persons 
at  each  passenger  station  on  its  line  of  railway,  either  within  its  pas- 
senger depot  or  in  connection  therewith,  or  within  a  reasonable  and 
convenient  distance  therefrom  at  such  station,  for  the  accommodation 
of  its  passengers  who  are  received  and  discharged  from  its  cars  thereat, 
and  of  its  patrons  and  employes  who  have  business  with  such  railroads 
and  corporations  at  such  stations. 

"Sec.  2.  That  said  railroad  and  railway  corporations  are  hereby 
required  to  keep  said  water-closets  and  depot  grounds  adjacent  thereto 
well  lighted  at  such  hours  in  the  night-time  as  its  passengers  and 
patrons  at  such  stations  may  have  occasion  to  be  at  the  same,  either 
for  the  purpose  of  taking  passage  on  its  trains  or  waiting  for  the 
arrival  thereof,  or  after  leaving  the  same,  and  for  at  least  one  hour 
both  before  the  schedule  time  for  the  arrival  of  its  said  trains  and 
after  the  arrival  thereof  at  said  station;  provided,  that  said  railroads 
and  corporations  shall  not  be  required  by  the  provisions  hereof  to 
keep  said  closets  lighted  at  such  stations  where  the  said  railroads  do 
not  receive  and  discharge  thereat,  in  the  night-time,  passengers  on 
and  from  its  cars. 

"Sec.  3.  Any  railroad  or  railway  corporation  which  fails,  neglects 
or  refuses  to  comply  with  the  provisions  of  this  Act,  shall  forfeit  and 
pay  to  the  State  of  Texas  the  sum  of  one  hundred  dollars  for  each 
week  it  so  fails  and  neglects.  The  county  attorney  of  each  county 
in  which  such  station  is  located,  and  in  case  there  is  no  such  county 
attorney  then  the  attorney  for  the  district  including  said  county,  shall, 
upon  credible  information  furnished  him,  institute  suit  or  suits  in 
the  name  of  the  State  of  Texas  against  such  defaulting  railroad  or 
railway  corporation  for  recovery  of  said  penalty,  and  in  case  of  said 
recovery  said  attorney  shall  be  entitled  to  one-fourth  of  the  amount 
thereof  as  commission  for  his  said  services,  and  the  remainder  thereof 
shall  be  paid  into  the  road  and  bridge  fund  of  said  county;  provided, 
that  the  State  of  Texas  shall  in  no  event  be  liable  for  any  costs  in 
suits  authorized  to  be  brought  by  this  Act  to  enforce  its  provisions." 

In  1909  the  Thirty-First  Legislature  passed  the  following  Act, 
which  went  into  effect  on  the  12th  day  of  June,  1909,  viz. : 

"An  Act  to  compel  railroad  and  railway  corporations  to  erect  and 
maintain  water-closets  or  privies  at  passenger  stations,  to  regulate 
the  same,  to  fix  penalties  and  authorize  suits  therefor,  and  declaring 
an  emergency. 
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"Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 

"Section  1.  That  each  railroad  and  railway  corporation  operating 
a  line  of  railway  in  the  State  of  Texas  for  the  transportation  of  pas- 
sengers thereon,  shall  hereafter  be  required  to  construct,  within 
ninety  days  of  the  taking  effect  of  this  Act,  and  to  maintain 
and  keep  in  a  reasonably  clean  and  sanitary  condition,  suitable  and 
separate  water-closets  or  privies  for  both  male  and  female  persons 
at  each  passenger  station  on  its  line  of  railway,  either  within  its  pas- 
senger depot  or  in  connection  therewith,  or  within  a  reasonable  and 
convenient  distance  therefrom  at  such  station,  for  the  accommodation 
of  its  passengers  who  are  received  and  discharged  from  its  cars  thereat, 
and  of  its  patrons  and  employes  who  have  business  with  such  railroads 
and  corporations  at  such  stations. 

"Sec.  2.  That  said  railroad  and  railway  corporations  are  hereby 
required  to  keep  said  water-closets  and  depot  grounds  adjacent  thereto 
well  lighted  at  such  hours  in  the  night-time  as  its  passengers  and 
patrons  at  such  stations  may  have  occasion  to  be  at  the  same,  either 
for  the  purpose  of  taking  passage  on  its  trains  or  waiting  for  the 
arrival  thereof,  or  after  leaving  the  same,  and  for  at  least  one  hour 
both  before  the  schedule  time  for  the  arrival  of  its  said  trains  and 
after  the  arrival  thereof  at  said  station;  provided,  that  said  railroads 
and  corporations  shall  not  be  required  by  the  provisions  hereof-  to 
keep  said  closets  lighted  at  such  stations  where  the  said  railroads  do 
not  receive  and  discharge  thereat,  in  the  night-time,  passengers  on 
and  from  its  cars. 

"Sec.  3.  Any  railroad  or  railway  corporation  which  fails,  neglects 
or  refuses  to  comply  with  the  provisions  of  this  Act,  shall  forfeit 
and  pay  to  the  State  of  Texas  the  sum  of  fifty  dollars  for  each 
week  it  so  fails  and  neglects.  The  county  attorney  of  each  county 
in  which  such  station  is  located,  and  in  case  there  is  no  such  county 
attorney  then  the  attorney  for  the  district  including  said  county,  shall, 
upon  credible  information  furnished  him,  institute  suit  or  suits  in 
the  name  of  the  State  of  Texas  against  such  defaulting  railroad  or 
railway  corporation  for  recovery  of  said  penalty,  and  in  case  of  said 
recovery  said  attorney  shall  be  entitled  to  one-fourth  of  the  amount 
thereof  as  commission  for  his  said  services,  and  the  remainder  thereof 
shall  be  paid  into  the  road  and  bridge  fund  of  said  county;  provided, 
that  the  State  of  Texas  shall  in  no  event  be  liable  for  any  costs  in 
suits  authorized  to  be  brought  by  this  Act  to  enforce  its  provisions." 

The  plaintiff's  petition  was  filed  July  15,  1909,  and  the  penalties 
sought  to  be  recovered  were  for  the  alleged  violations  of  the  Act  of 
1905,  which  accrued  prior  to  the  passage  of  the  Act  of  1909.  The 
only  question  presented  on  this  appeal  for  our  determination  is 
whether  the  Act  of  1905  was  repealed  by  the  Act  of  1909.  If  it  was, 
then  all  acts  or  omissions  in  violation  of  the  former  Act,  as  well 
as  all  penalties  incurred  thereunder,  were  pardoned  and  such  penal- 
ties were  no  longer  enforcible. 

It  will  be  observed  by  a  comparison  of  the  two  statutes  that  the 
latter  is  almost  an  exact  copy  of  the  former  with  but  three  notable 
exceptions,  viz.:  First,  ninety  days  after  the  Act  went  into  effect 
was  allowed  in  the  latter  within  which  to  meet  the  requirements  of 
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the  law,  when  no  time  for  such  purpose  was  allowed  in  the  former; 
and  for  this  reason  the  Act  of  1905  was  by  our  Supreme  Court 
in  Missouri,  K.  &  T.  Ry.  Co.  v.  State,  100  Texas,  420,  declared  un- 
constitutional in  so  far  as  the  requirements  for  erection  and  equipment 
of  closets  were  concerned;  second,  the  time  of  keeping  the  closets 
lighted  was  fixed  by  the  latter  at  one-half  hour  before  the  arrival 
and  departure  of  passenger  trains,  whereas  the  former  fixed  such 
time  at  one  hour,  and  third,  the  penalty  for  violation  of  the  provisions 
of  the  last  Act  was  fixed  at  fifty  dollars  for  each  week,  while  in  the 
former  the  penalty  was  one  hundred  dollars  per  week. 

There  was  no  express  repeal  of  the  former  Act,  and  repeals  by 
implication  are  not  favored.  Unless  there  be  a  repugnancy  or  incon- 
sistency between  two  statutes,  the  general  rule  is  that  the  latter  will 
not  repeal  the  former  in  the  absence  of  express  words  to  that  effect. 
But  the  question  of  repeal,  like  every  other  question  arising  upon 
the  construction  of  a  statute,  must  be  solved  by  determining  as 
near  as  may  be  the  intent  of  the  Legislature.  St.  Louis  S.  W.  Ry. 
Co.  v.  Kay,  85  Texas,  559;  Rogers  v.  Watrous,  8  Texas,  62.  In  the 
case  first  cited  Judge  Gaines  quotes  with  approval  from  Watrous  v. 
Rogers  as  follows: 

"A  subsequent  statute  revising  the  subject  matter  of  a  former  one, 
and  evidently  intended  as  a  substitute  for  it,  although  it  contains  no 
express  words  to  that  effect,  must  operate  to  repeal  the  former  to  the 
extent  to  which  its  provisions  are  revised  and  supplied.  So  though 
a  subsequent  statute  be  not  repugnant  in  its  provisions  to  a  former 
one,  yet  if  it  was  clearly  intended  to  prescribe  the  only  rules  which 
should  govern,  it  repeals  the  prior  statute." 

It  seems  clear  to  us  that  the  latter  statute  was  intended  to  pre- 
scribe the  only  rules  which  should  govern.  This  conclusion  is  com- 
pelled in  part  from  the  changes  made  in  the  old  by  the  new,  the 
first  of  which  is,  as  before  stated,  to  fix  ninety  days  from  the  date 
the  Act  became  effective  in  which  to  meet  the  requirements  therein 
prescribed,  and  providing  that  the  requirements  of  the  Act  as  to 
construction  and   maintenance  should   thereafter  be  observed. 

It  can  not  be  contended,  we  think,  that  the  Legislature  intended 
that  the  former  Act  should  remain  in  force  until  the  latter  Act  should 
become  effective,  while  at  the  same  time  providing  in  the  subsequent 
Act  that  railway  companies  should  have  ninety  days  after  the  latter 
Act  went  into  effect  within  which  to  prepare  to  do  the  very  things 
that  the  first  Act  required  them  to  do.  This  contention  is  further 
strengthened  by  the  fact  that  the  penalty  for  violation  of  the  former 
Act  is  fixed  at  a  different  sum  from  that  fixed  by  the  last,  and  the 
requirements  of  the  railway  companies  are  lessened  as  to  the  length 
of  time  the  closets  are  to  be  kept  open  and  lighted.  We  think  that 
the  new  enactment  is  a  revision  of  the  old  and  that  it  was  intended 
to  and  does  comprehend  the  entire  subject  matter  and  was  intended 
to  be  a  substitute  for  all  prior  statutes  on  the  subject,  and  that  it 
operates  as  a  repeal  by  reasonable  implication  of  the  Act  of  1905. 
Railway  v.  Kay,  and  Rogers  v.  Watrous,  supra;  Ex  parte  Valasquez, 
26  Texas,  178 ;  Cain  v.  State,  20  Texas,  355 ;  Voight  v.  Gulf,  W.  T. 
&  P.  Ry.  Co.,  94  Texas,  357;  Jesse  v.  De  Shong,  105  S.  W.,  1015; 
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of  the  court's  refusing;  for  it,  in  effect,  assumes  that  defendants  were 
not  liable  for  such  act,  if  done  by  the  servants  of  Kuhlman  &  Blue. 
Whereas,  under  the  one  refused,  the  jury  would  have  to  find  that 
Kuhlman  &  Blue  were  independent  contractors  in  order  to  find  for 
the  defendants. 

2.  The  eighth  assignment  of  error  complains  that  the  verdict  is 
directly  contrary  to  the  fifth  special  charge  given  at  defendants'  re- 
quest. It  will  be  observed  that  the  assignment  does  not  complain  of 
any  error  made  by  the  trial  court,  but  of  the  jury's  finding  upon  an 
issue  submitted  at  defendants'  request.  If,  as  is  here  contended,  the 
undisputed  evidence  shows  as  a  matter  of  law  that  plaintiff's  injuries 
were  directly  and  proximately  caused  by  the  employes  of  Kuhlman 
&  Blue  in  knocking  down  the  ladder  which  struck  him,  defendants 
should  not  have  requested  the  submission  of  such  a  fact  as  an  issue. 
But,  as  will  be  seen  from  our  conclusions  of  fact,  that  evidence  does 
not  conclusively  show  that  plaintiff's  injuries  were  directly  and  prox- 
imately caused  by  such  act  of  the  employes  of  Kuhlman  &  Blue. 

3.  The  ninth  assignment  of  error  is  directed  against  the  first 
paragraph  of  the  court's  charge.  When  the  entire  charge,  including 
the  special  charges  given  at  the  instance  of  defendants,  is  read  and 
construed  in  connection  with  the  part  complained  of,  it  is  apparent 
that  it  is  not  obnoxious  to  any  of  the  objections  urged  under  the  as- 
signment. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

I.  B.  Stone  et  ux. 

Decided  January  12,  1910. 

1. — Carrier  of  Passenger — Negligence— Evidence— Prima  Facie  Case. 

When  it  appeared  from  the  uncontroverted  testimony  that  plaintiff  was 
a  passenger  in  a  railway  coach;  that  the  coach  was  moved  with  sufficient 
violence  to  throw  her  against  the  arm  of  the  seat  she  was  occupying;  that 
other  passengers  were  thrown  to  the  floor  and  some  had  their  glasses  Knocked 
off;  that  the  coach  or  car  was  the  property  of  the  defendant  company  which 
knew  it  was  occupied  by  passengers,  and  no  explanation  of  the  sudden  shock 
of  the  car  was  offered  by  the  defendant,  a  prima  facie  case  of  negligence  on 
the  part  of  the  defendant  was  established,  and  the  burden  of  proof  rested 
upon  the  defendant  to  exonerate  itself  from  blame. 

2. — Same. 

When  a  passenger  coach  is  suddenly  jerked  or  moved  so  that  a  passenger 
therein  is  violently  thrown  against  the  arm  of  a  seat  and  injured,  no  burden 
rests  upon  the  passenger,  in  a  suit  for  damages  resulting  therefrom,  to  show 
how  the  car  was  struck  or  violently  moved,  and  this,  though  the  plaintiff 
had  alleged  a  cause;  such  allegation  was  unnecessary  and  therefore  its  proof 
was  unnecessary. 

3. — Same. 

When  a  passenger  is  injured  by  an  accident,  such  as  the  derailment  of  a 
train,  where  the  track  and  train  are  entirely  under  the  control  of  the  defen- 
dant and  they  are  not  interfered  with  by  any  extraneous  force,  a  presumption 
of  negligence  arises,  and  the  burden  is  on  the  defendant  to  exonerate  itself. 
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4. — Charge— Assumption  of  Fact — Harmless,  When. 

That  a  charge  assumes  the  existence  of  a  fact,  and  to  that  extent  is 
erroneous,  is  not  cause  for  reversal  when  no  other  just  conclusion  could  have 
been  arrived  at  by  the  jury. 

5. — Damages — Verdict  not  Excessive. 

Evidence  of  personal  injuries  considered,  and  held  sufficient  to  support  a 
verdict  for  $7,500  damages. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

F.  C.  Davis,  for  appellant. 
C.  L.  Bass,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  I.  B.  Stone 
and  his  wife,  Alice  J.  Stone,  for  damages  alleged  to  have  accrued  by 
reason  of  personal  injuries  inflicted  on  Mrs.  Stone  through  the  negli- 
gence of  the  defendant.  The  suit  was  against  appellant  and  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway  Company.  A  verdict  was 
instructed  for  the  latter,  and  the  jury  returned  a  verdict  in  favor  of 
appellees  as  against  appellant  for  the  sum  of  $7500,  upon  which  judg- 
ment was  rendered  by  the  court. 

We  arrive  at  the  conclusions  from  the  evidence  that  Mrs.  Alice  J. 
Stone  was  injured  seriously  and  permanently  through  the  negligence 
of  appellant  in  violently,  and  in  an  unusual  manner,  moving  its  car 
on  which  Mrs.  Stone  was  a  passenger,  and  that  appellees  were  dam- 
aged in  the  sum  found  by  the  jury. 

It  was  alleged  in  the  petition:  "That  heretofore  at  about  9  o'clock 
p.  m.  on  or  about  the  17th  day  of  February,  1908,  plaintiff,  Alice  J. 
Stone,  was  a  passenger  in  a  coach  of  the  defendant,  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  which  was  on  the  railroad  track 
at  or  near  the  Union  depot  within  the  corporate  limits  of  the  city  of 
San  Antonio,  Bexar  County,  Texas,  and  said  Alice  J.  Stone  at  such 
time  was  the  legal  holder  of  a  ticket  over  the  railroad  of  defendant, 
Missouri,  Kansas  &  Texas  Railroad  Company  of  Texas,  entitling  her 
to  transportation  over  such  railroad  northward  from  San  Antonio, 
and  such  ticket  was  afterwards  surrendered  by  her  to  a  servant  of  the 
defendant,  Missouri,  Kansas  &  Texas  Railroad  Company  of  Texas, 
for  her  transportation  over  such  defendant's  line  of  railway  north- 
ward out  of  San  Antonio.  And  at  such  time  said  coach  was  moved 
and  jarred  in  such  a  violent  manner  that  the  body  of  plaintiff,  Alice 
J.  Stone,  was  thereby  thrown  against  the  internal  arrangements  of 
such  coach  and  therefrom  injuries  to  her  head,  body,  small  of  back, 
legs,  bowels,  groins,  kidneys,  hips,  chest,  lungs,  liver,  spinal  column, 
ovaries,  womb,  as  well  as  to  the  nerves  and  circulatory  system  of 
blood  and  lymph  of  those  parts.  That  such  coach  was  so  jarred  and 
moved  by  some  other  car  or  locomotive  coming  into  violent  collision 
with  it.* 

The  only  testimony  as  to  how  the  injuries  were  inflicted  was  that  of 
Vol.  LVIII  Civil— 31, 
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Mrs.  Stone.  She  testified  that  she  bought  a  ticket  from  San  Antonio 
to  Sherman  over  the  line  of  appellant's  railway,  and  at  the  instance 
of  its  employe  got  in  a  passenger  chair  coach  belonging  to  appellant; 
that  she  stayed  in  the  car  for  about  an  hour  before  it  started.  She 
further  stated:  "While  I  was  in  the  car  something  unusual  hap- 
pened to  the  car.  I  felt  a  jar.  I  was  thrown  across  the  iron  side  of 
the  chair,  and  just  before  we  got  started  the  jar  came  and  threw 
me  across  the  arm  of  the  chair.  I  was  sitting  in  the  coach  about 
half  way  back  from  the  front  as  you  go  in.  I  was  sitting  on  the 
right  side,  my  right  side  was  to  the  aisle.  ...  I  do  not  know 
how  violent  was  the  shock  of  the  striking  of  the  car;  I  could  not  tell 
how  violent  it  was.  I  seen  people  that  were  thrown  off  their  seat  and 
thrown  down  and  scrambled  around  and  some  glasses  were  knocked 
off;  the  shock  was  from  the  front  of  the  car  from  the  north.  The  car 
was  moved.  I  do  not  know  just  how  long  the  car  was  in  motion 
before  it  stopped.  I  didn't  realize  how  it  was.  I  was  hurt  myself 
and  stunned  and  didn't  hardly  realize  that — I  can't  say  how  long. 
After  I  was  thrown  against  the  arm  of  the  chair  as  soon  as  I  came 
to  myself  I  got  up  and  sat  down.  After  this  it  was  about  one  hour 
before  I  started  on  my  journey.  I  proceeded  on  my  journey  in  the 
same  coach  from  San  Antonio  to  Denison.  I  went  to  my  destination 
in  the  same  car." 

The  testimony,  being  uncontroverted,  established  the  facts  that  Mrs. 
Stone  was  a  passenger  in  a  coach  of  appellant,  which  was  to  transport 
her  from  San  Antonio  to  Sherman;  that  the  car  was  moved  with 
sufficient  violence  to  hurl  Mrs.  Stone  against  the  arm  of  the  chair 
she  was  occupying,/ and  other  passengers  to  the  floor  of  the  car,  and 
some  had  glasses  knocked  off.  No  explanation  of  the  shock  received 
by  the  car  was  made  by  appellant.  The  car  was  its  property,  which 
it  knew  was  occupied  by  its  passengers,  and  the  car  was  moved  in 
such  a  manner  as  to  evidence  carelessness  and  a  disregard  for  the 
safety  and  comfort  of  the  occupants.  When  these  facts  appeared  a 
prima  facie  case  of  negligence  was  shown  and  the  burden  rested  on 
appellant  to  show  the  circumstances  that  would  exonerate  it  from 
blame  in  that  connection.  To  hold  that  the  burden  was  on  appellees 
to  show  how  the  car  was  struck  or  violently  moved  would  require  a 
very  onerous  and  doubtless  an  impossible  undertaking.  What  may 
have  been  the  cause  of  the  movement  of  the  car  was  peculiarly  within 
the  knowledge  of  appellant,  and  could  not  be  ascertained  by  a  female 
passenger  who  was  stunned  into  unconsciousness  by  a  shock  which 
must  have  been  inflicted  by  appellant.  She  had  placed  herself  in  the 
hands  of  appellant  for  safe  carriage  to  her  destination;  she  was  in- 
jured in  its  car  by  a  violent  shock  to  that  car,  and  that  evidence 
raised  a  fair  presumption  of  negligence  on  the  part  of  appellant  and 
no  effort  whatever  was  made  to  remove  or  destroy  that  presumption 
by  evidence,  and  appellees  were  entitled  to  recover  and  the  court  did 
not  injure  appellant  by  so  instructing  the  jury.  In  the  language  of 
Justice  Neill,  of  this  court,  in  the  case  of  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Fales,  33  Texas  Civ.  App.,  457:  "Had  such  an  issue  been 
submitted,  the  jury  would  have  been  bound  to  find  on  it  in  favor  of 
appellees,  for  the  undisputed  evidence  raised  a  fair  presumption   of 
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negligence.  Had  the  charge  been  free  from  the  error  complained  of, 
and  a  verdict  been  rendered  upon  the  issue  of  negligence  in  favor  of 
appellant,  it  would  have  been  the  bounden  duty  of  the  court  to  sot  it 
aside,  for  such  a  verdict,  in  face  of  the  fair  presumption  that  arises 
from  the  evidence,  can  not  stand."  Someone  moved  the  car  in  which 
Mrs.  Stone  was  a  passenger  with  such  violence  that  she  was  seriously 
injured.  The  shock  to  the  car  was  undoubtedly  the  proximate  cause 
of  the  injury.  Who  moved  the  car?  Appellant  must  be  presumed 
to  have  been  the  only  one  who  had  the  authority  to  and  who  did 
move  the  car.  As  said  by  the  Supreme  Court  in  Mexican  Central 
Ry.  Co.  v.  Lauricella,  87  Texas,  277:  "It  is  a  reasonable  and  sound 
doctrine  that  when  a  passenger  is  injured  by  an  accident,  such  as  the 
derailment  of  a  train,  where  the  track  and  train  are  entirely  under 
the  control  of  the  company — that  is  to  say,  where  they  are  not  in- 
terfered with  by  any  extraneous  force — a  presumption  of  negligence 
arises,  and  that  in  order  for  the  company  to  exonerate  itself  from  lia- 
bility for  the  injury^  it  must  adduce  evidence  to  show  that  the  acci- 
dent could  not  have  been  avoided  by  the  exercise  of  the  utmost  care 
and  foresight  reasonably  compatible  with  a  prosecution  of  its  business." 

It  may  be  conceded  that  the  charge  which  assumed  negligence  on 
the  part  of  appellant  was  erroneous,  but  it  is  manifest  that  no  other 
just  conclusion  could  have  been  arrived  at  by  the  jury  than  that  ap- 
pellee was  injured  through  the  negligence  of  appellant,  the  latter 
could  not  have  been  prejudiced  by  the  error  in  the  charge,  and  this 
court  will  not  reverse  the  judgment  on  account  of  the  error.  Gal- 
veston, H.  &  S.  A.  Ry.  v.  Delahunty,  53  Texas,  206;  Atkinson  v. 
Ward,  6  Texas,  383;  Bowles  v.  Brice,  66  Texas,  724;  Hussey  v. 
Moser,  70  .Texas,  42. 

The  allegation  that  the  coach  was  "jarred  and  moved  by  some  other 
car  or  locomotive  coming  into  violent  collision  with  it,"  was  totally 
unnecessary  and  served  no  purpose,  except  to  raise  a  possible  issue 
as  to  whether  it  was  necessary  to  prove  this  allegation  in  order  to 
recover.  If  the  car  was  violently  and  negligently  moved  and  Mrs. 
Stone  was  injured  thereby,  the  means  by  which  the  car  was  moved 
could  have  no  weight  in  the  case  and  it  was  therefore  unnecessary 
to  allege  how  it  was  moved.  Mrs.  Stone  had  bought  her  ticket  from 
appellant  and  had  entered  the  car  provided  to  transport  her  to  her 
destination,  and  while  seated  in  the  car  was  thrown  from  her  seat 
and  injured  by  a  violent  movement  of  the  car,  which  was  in  the 
custody  and  control  of  appellant.  How  the  shock  was  given  did  not 
matter,  and  a  failure  to  sustain  the  unnecessary  allegation  would  not 
destroy  the  presumption  of  negligence.  There  was  nothing  in  the 
allegation  that  could  raise  the  inference  or  presumption  that  some 
agency  had  caused  the  shock  for  which  appellant  was  not  responsible. 
It  was  responsible  for  the  movements  of  its  cars,  whether  operating 
them  on  its  own  track  or  on  that  of  another  railroad  company,  and 
it  would  not  matter  whether  the  car  was  struck  by  its  own  cars  or 
locomotives  or  those  of  the  road  with  which  it  was  associated  in  the 
use  of  the  track.  The  act  of  negligence  charged  against  appellant 
was  in  moving  the  car  violently,  no  matter  what  means  were  used  in 
moving  it,  and  therefore  an  allegation  as  to  what  struck  and  moved 
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the  car  was  unnecessary,  and  it  was  unnecessary  to  prove  it.  From 
the  nature  of  the  case  appellees  could  not  know  the  exact  cause  of 
the  violent  moving  of  the  car,  but  the  facts  are  peculiarly  in  the 
knowledge  of  appellant,  and  allegation  and  proof  of  such  cause  were 
unnecessary.  Williams  v.  Texas  &  P.  Hy.,  60  Texas,  206;  East  Line 
&  R.  R.  Co.  v.  Brinker,  68  Texas,  502;  Texas  &  P.  Ry.  v.  Hill,  71 
Texas,  451;  Missouri  Pac.  Ry.  v.  Hennessey,  75  Texas,  155;  Gulf, 
C.  &  S.  P.  Ry.  Co.  v.  Wilson,  79  Texas,  371;  San  Antonio  Street 
Ry.  Co.  v.  Muth,  7  Texas  Civ.  App.,  443  (27  S.  W.,  756).  All 
question,  however,  that  could  arise  about  this  matter  is  removed  by 
an  admission  in  the  fifth  assignment  of  error  that  "the  undisputed 
and  overwhelming  weight  of  the  facts  shows  that  the  bumping  of  the 
cars  or  jolt,  of  which  plaintiffs  complain  and  predicate  their  right 
to  recover  upon,  was  nothing  more  than  a  slight  jolt  or  jar  incident 
to  the  coupling  of  the  cars  or  some  other  necessary  business  of  de- 
fendant, and  such  as  is  usual  and  customary  in  the  operation  and 
handling  of  cars  in  the  yard  by  very  cautious,  prudent  and  careful 
persons,  was  too  light  to  constitute  negligence  on  the  part  of  this 
defendant." 

If  what  appellees  and  several  physicians  testify  as  to  Mrs.  Stone's 
physical  condition  be  true,  and  the  jury  must  have  so  found,  the  ver- 
dict for  $7500  is  not  excessive.  She  testified  that  on  account  of 
the  injuries  she  was  confined  to  her  room  for  eight  weeks,  suffering 
all  the  time  with  pains  in  the  back  and  head  and- spinal  column,  and 
that  the  pains  continue.  She  was  in  good  health  when  she  was  in- 
jured. She  is  very  nervous  now.  The  blows  she  received  from  the 
violent  motion  of  the  car  were  sufficient  to  break  the  skin  for  a  dis- 
tance of  about  three  inches  just  above  the  hip.  Two  physicians  swore 
that  they  found  several  dislocations  of  the  spinal  vertebrae.  It  was 
shown  that  her  injuries  were  permanent  and  that  her  bad  condition 
was  progressive.     The  judgment  is  affirmed. 

Affirmed* 

Writ  of  error  refused. 


C.  H.  Kellam  et  al.  v.  C.  E.  Hampton. 

Decided  January  12,  1910. 

1. — Contract — Breach — Penalty  or  Liquidated  Damages. 

The  law  preferB  viewing  a  sum  reserved  in  a  contract  as  a  penalty  rather  than 
liquidated  damages;  but  the  true  criterion  in  the  interpretation  of  a  contract 
in  this  as  well  as  in  other  respects  is  the  true  intention  of  the  parties,  which 
is  to  be  ascertained  by  the  terms  and  stipulations  of  the  instrument  itself. 
When  the  contract  is  silent  as  to  the  disposition  of  such  sum  in  case  of  de- 
fault, it  will  be  disposed  of  as  a  penalty  rather  than  liquidated  damages. 

2. — Same — Exception  to  Rule. 

When  the  damages  resulting  from  the  breach  of  a  contract  cannot  be 
ascertained  satisfactorily  by  any  known  rule,  then,  if  the  language  of  the 
contract  will  admit,  a"  sum  reserved  therein  will  be  treated  as  liquidated 
damages,  but  not  otherwise.  However,  the  intention  of  the  parties  evinced 
bv  their  contract  must  control. 

3.— Same — Proof. 

To  give  a  deposit  the  character  of  liquidated  damages,  a  contract  must  be 
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proved  by  which  the  parties  agreed  that  in  case  of  a  breach  upon  the  part 
of  the  depositor  the  amount  of  the  deposit  should  go  to  the  other  party  as 
the  agreed  damages  arising  from  a  breach  of  the  contract. 

4.— Practice — Appeal — Bevertal. 

When  the  trial  court  errs  in  the  theory  upon  which  a  case  should  be 
tried,  and  the  appellee  is  not  chargeable  with  the  error,  upon  reversal  of  the 
judgment  on  appeal  the  cause  will  be  remanded  for  a  new  trial  upon  the 
correct  theory,  and  judgment  will  not  be  rendered  as  the  appellate  court 
might  otherwise  do. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

Joel  A.  Lipscomb,  Bertrand  &  Arnold  and  Ernest  Fellbaum,  for 
appellants. — The  defendants  having  denied  under  oath  the  considera- 
tion of  the  note  sued  on,  and  the  burden  of  proof  being  upon  the 
plaintiff  to  show  that  the  note  represented  agreed  or  liquidated  dam- 
ages, and  there  being  no  evidence  that  the  note  represented  agreed 
or  liquidated  damages,  the  court  should  have  given  the  charge  in- 
structing a  verdict  for  defendants.  Collier  v.  Betterton,  87  Texas, 
440;  Durst  v.  Swift,  11  Texas,  273;  Eakin  v.  Scott,  70  Texas,  444; 
Monroe  v.  South,  64  S.  W.,  1014;  Stillwell  v.  Paepcke-Leicht  Lum- 
ber Co.,  84  S.  W.,  483;  3  Pomeroy's  Equity  Jurisprudence,  sec.  381, 
p.  631;  13  Cyc,  95,  92. 

Whether  or  not  the  sum  represented  by  the  note  sued  on  in  this 
case  represented  liquidated  damages  or  merely  a  penalty  was  a  ques- 
tion of  fact  for  the  jury,  and  the  court,  in  instructing  the  jury  in 
the  first  paragraph  of  its  charge  to  find  for  plaintiff  the  full  amount 
sued  for,  assumed  that  the  said  note  represented  liquidated  damages 
and  withdrew  from  their  consideration  this  question  of  fact.  Wright 
v.  Dobie,  3  Texas  Civ.  App.,  194. 

"Unless  the  intent  of  the  parties  is  clearly  expressed,  a  penalty  or 
forfeiture  will  not  be  considered  as  liquidated  damages."  13  Cyc, 
92,  note;  Collier  v.  Betterton,  87  Texas,  440;  Durst  v.  Swift,  11 
Texas,  273;  Eakin  v.  Scott,  70  Texas,  444;  Monroe  v.  South,  64  S. 
W.,  1014;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Ward,  34  S.  W.,  328;  13  Cyc, 
92,  95;  Van  Buren  v.  Digges,  52  U.  S.,  460;  Taylor  v.  The  Mascella 
(II.  S.),  23  Fed.  Cases,  782-783;  Town  of  Mount  Morris  v.  King, 
28  N.  Y.  Supp.,  281-284,  77  Hun,  18. 

W.  A.  Silveus  and  Seth  8.  Searcy,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellee  on 
a  promissory  note  for  $2500  executed  bv  C.  H.  Kellam,  D.  L.  Gra- 
ham, A.  E.  O'Brien  and  J.  Vanlandingham,  appellants  herein.  The 
cause  was  tried  by  jury  and  resulted  in  a  verdict  and  judgment  for 
appellee  for  the  amount  of  his  claim. 

The  facts  show  that  the  note  was  given  for  a  payment  on  certain 
lands,  as  is  disclosed  by  the  following  contract: 

"Know  all  men  by  these  presents,  That  we,  W.  J.  Francy  and 
C.  E.  Hampton,  of  Mt.  Pleasant,  in  State  of  Iowa,  in  consideration 
of  $69,620  to  us  in  hand  paid  and  secured  to  be  paid  as  follows: 

"One  certain  promissory  note  for  the  sum  of  $2500  due  and  paya- 
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ble  twenty  days  from  date  to  the  order  of  C.  E.  Hampton,  and 
$10,000  cash  to  be  paid  to  C.  E.  Hampton  on  delivery  of  deed  to 
hereinafter  described  property.  One  personal  note  for  $9120  due  and 
payable  twelve  months  from  date  of  delivery  of  deed.  One  store 
building  and  lot  valued  at  $2500,  and  one  stock  of  merchandise 
valued  at  $2500,  owned  by  J.  W.  Kellam  and  C.  H.  Kellam,  situated 
in  the  town  of  Pflugerville,  county  of  Travis,  State  of  Texas.  $8000 
received  from  the  Texas  Business  Exchange,  the  receipt  of  which  is 
hereby  acknowledged.  One  note  for  $30,000  to  be  secured  by  vendor's 
lien  on  hereinafter  described  property,  due  and  payable  on  or  before 
three  years  after  date  of  delivery  of  deed.  As  a  part  consideration 
the  said  C.  E.  Hampton  agrees  to  retain  $5000  interest  in  the  property 
hereinafter  described.  Have  bargained,  sold  and  agrees  to  convey  to 
C.  H.  Kellam,  of  the  county  of  Travis,  and  State  of  Texas,  the  fol- 
lowing described  property,  to  wit:  3481  acres  of  land  located  about 
one  mile  west  of  the  station  of  Reynolds,  in  Nueces  County,  Texas. 
Said  land  is  known  as  the  Clegg,  Doyle  and  Berry  tract,  and  is  a 
part  of  the  John  Reynolds'  tract  and  is  now  owned  by  W.  J.  Francy 
and  C.  E.  Hampton. 

"As  part  consideration  it  is  further  agreed  by  the  owner  of  the 
above  described  property  that  the  said  C.  H.  Kellam  shall  have  pos- 
session of  said  described  land  on  or  before  July  1,  1907. 

"The  said  W.  J.  Francy  and  C.  E.  Hampton  agree  with  the  said 
C.  H.  Kellam  to  execute  releases  to  any  tract  of  land  sold  by  the 
said  C.  H.  Kellam  on  or  before  thirty  days  after  the  date  of  notice 
given  to  said  W.  J.  Francy  and  C.  E.  Hampton  that  said  property 
has  been  sold.  And  it  is  further  agreed  that  after  the  sale  of  any 
tract  or  tracts  of  land  by  said  C.  II.  Kellam,  that  the  said  C.  H. 
Kellam  shall  only  be  required  to  turn  over  to  said  W.  J.  Francy  and 
C.  E.  Hampton  the  sum  of  $8.60  on  each  acre  sold  by  the  said  C.  H. 
Kellam.  Said  money  to  be  credited  on  the  $30,000  note.  It  is  fur- 
ther agreed  that  all  the  above  described  notes,  except  the  note  for 
$2500  shall  bear  interest  at  the  rate  of  seven  percent  per  annum, 
until  paid.  The  said  W.  J.  Francy  and  C.  E.  Hampton  obligate 
themselves  to  deliver  to  the  said  C.  H.  Kellam  a  complete  abstract 
of  title  to  said  property,  showing  a  good  and  sufficient  title  in  law. 
Said  Kellam  shall  have  twenty  days'  time  in  which  to  examine  said 
abstract  after  said  abstract  has  been  delivered  to  said  Kellam.  If 
title  is  found  good,  then  said  Francy  and  Hampton  shall  deliver  to 
said  Kellam  general  warranty  deed  conveying  said  property  to  said 
Kellam;  and  if  there  should  be  defects  in  said  title,  said  W.  J. 
Francy  and  C.  E.  Hampton  shall  have  reasonable  time  in  which  to 
cure  said  defects,  and  if  said  defects  can  not  be  cured  within  a  rea- 
sonable time,  then  in  that  event  said  AV.  J.  Francy  and  C.  E.  Hamp- 
ton agree  to  return  to  the  said  Kellam  the  above  described  note  of 
$2500. 

"Witness  our  signatures,  in  triplicate,  on  this  the  4th  day  of  June, 
1907,  city  of  San  Antonio,  Texas. 

W.  J.  Francy,  C.  E.  Hampton, 

By  C.  E.  Hampton, 
C.  H.  Kellam." 
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It  is  the  claim  of  appellee  that  the  note  was  given  as  earnest  money 
and  was  liquidated  damages,  and,  of  course,  that  he  could  recover 
without  proof  of  any  damages  resulting  from  a  failure  of  appellant, 
C.  H.  Kellam,  to  comply  with  the  contract  of  sale.  On  the  other 
hand,  it  is  the  contention  of  appellants  that  the  note  represented  a 
penalty  and  that  in  order  to  recover,  appellee  was  compelled  to  allege 
and  prove  the  damages  sustained  by  a  breach  of  the  contract.  The 
court  in  the  charge  to  the  jury  treated  the  amount  of  the  note  as 
liquidated  damages,  and  instructed  a  verdict  for  appellee  unless  it 
appeared  from  the  evidence  that  he  had  failed  to  tender  a  deed  em- 
bodying a  release  clause  as  demanded  by  the  contract,  and  had  failed 
to  correct  the  abstract  of  title. 

The  law  prefers  viewing  a  sum  reserved  in  a  contract  as  a  penalty 
rather  than  liquidated  damages,  but  the  true  criterion  in  the  inter- 
pretation of  a  contract  in  this,  as  well  as  other  respects,  is  the  true 
intention  of  the  parties,  which  is  to  be  ascertained  by  the  terms  and 
stipulations  of  the  instrument  itself.  The  contract  in  this  case  is 
silent  on  the  subject  of  the  disposition  of  the  amount  of  the  note  in 
case  of  default  upon  the  part  of  the  prospective  buyer  of  the  land,  the 
only  provision  in  regard  to  it  being  that  the  note  should  be  returned 
to  Kellam  in  case  the  title  was  found  to  be  defective.  The  note  was 
clearly  given  as  the  first  payment  on  the  land  in  case  the  trade  was 
perfected,  and  it  was  to  be  returned  to  the  maker  of  it  in  case  defects 
in  the  title  prevented  the  consummation  of  the  sale.  What  was  to 
be  done  with  it  in  case  there  was  a  breach  of  the  contract  on  the  part 
of  the  vendee?  On  that  matter  the  contract  is  silent,  and  there  must 
at  least  be  a  doubt  as  to  the  intention  of  the  parties  in  regard  to  it, 
and  whenever  there  is  a  doubt  in  regard  to  such  a  matter  the  law 
will  declare  the  sum  reserved  a  penalty  rather  than  liquidated  dam- 
ages.    (Durst  v.  Swift,  11  Texas,  273;  Hall  v.  York,  16  Texas,  18.) 

It  is  true  that  if  damages  are  not  capable  of  being  ascertained  by 
any  satisfactory  and  known  rule,  then,  if  the  language  of  the  con- 
tract will  admit,  the  reserved  sum  will  be  held  to  be  stipulated  or 
liquidated  damages,  but  where  the  loss  or  injury  may  be  easily  deter- 
mined by  proof  of  market  values  the  sum  will  be  regarded  as  a  penalty 
and  not  as  liquidated  damages.  These  rules  are  dependent,  however, 
upon  the  intention  of  the  parties  as  evinced  by  the  terms  of  their 
contract,  and  where  there  has  been  no  contract  as  to  the  amount 
deposited  all  rules  must  give  way  to  that  rule  of  law  which  in  the 
absence  of  an  agreement  will  decree  it  to  be  a  penalty,  which  can 
not  be  recovered  by  the  person  for  whose  benefit  it  was  deposited 
without  proof  of  the  damages  sustained  by  him.  (Maupin  on  Mar- 
ketable Title,  pp.  231-232.) 

To  give  a  deposit  the  character  of  estimated,  stipulated  or  liquidated 
damages,  a  contract  must  be  proved  by  which  the  parties  agreed  that 
in  case  of  a  breach  upon  the  part  of  the  depositor,  the  amount  of  the 
deposit  should  go  to  the  other  party  as  the  agreed  damages  arising 
from  a  breach  of  the  contract.  Contracts  for  liquidated  damages  are 
never  sustained  except  upon  the  principle  that  parties  have  the  right 
to  agree  in  advance  as  to  what  the  damages  will  be  in  case  of  a 
breach  of  the  contract,  and  if  no  such  agreement  has  been  made,  the 
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law  will  not  make  it  for  the  parties.  No  such  agreement  appears  in 
the  written  contract  in  evidence  in  this  case,  and  the  oral  testimony, 
if  of  any  value,  was  to  the  effect  that  the  note  was  given  as  evidence 
of  good  faith  of  appellants  in  the  purchase  of  the  land.  There  is  not 
one  word  in  the  record  which  tends  to  show  that  it  was  ever  agreed 
between  the  parties  that  the  amount  of  the  note  was  to  be  stipulated 
or  liquidated  damages.  In  such  case  the  law  will  declare  it  a  penalty. 
(Beach,  Mod.  Law  Cont.,  section  629,  and  note.) 

No  case  has  come  within  our  observation  in  which  it  has  been  held 
that  a  sum  deposited  will  be  considered  liquidated  damages,  where 
there  is  no  language  in  the  contract  evidencing  the  intention  of  the 
parties  to  consider  the  deposit  as  liquidated  damages.  The  opinion 
in  the  case  of  Collier  v.  Betterton,  87  Texas,  440,  relied  on  by  ap- 
pellee, was  based  on  a  contract  which  specially  designated  the  amount 
to  be  recovered  as  stipulated  damages,  and  the  court  in  view  of  that 
agreement  and  the  circumstances  surrounding  the  case  held  that  the 
contract  was  for  stipulated  damages. 

The  case  was  tried  by  the  court  below  on  the  theory  alone  that  the 
contract  provided  for  stipulated  or  liquidated  damages,  and  conse- 
quently we  do  not  feel  disposed  to  deprive  appellee  of  an  opportunity 
of  trying  his  case  on  the  theory  of  the  note  being  given  for  a  penalty, 
and  will  not,  therefore,  render  judgment,  as  we  would  do  if  an  oppor- 
tunity had  been  offered  or  forced  upon  him  by  the  ruling  of  the  trial 
court  to  so  develop  his  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sullivan-Sanpord  Lumber  Company  v.  C.  A.  Heeves. 

Decided  January  13,  1910. 

1.— Deed — Condition  Subsequent — Impossibility  of  Performance. 

A  condition  subsequent  (that  a  railroad  should  be  built  and  operated  on 
the  right  of  way  granted  by  the  deed  to  a  lumber  company)  was  not  rendered 
ineffective  to  avoid  the  conveyance  by  the  fact  that  the  grantee  had  no  power 
to  build  or  operate  anything  but  a  iumber  tramway.  Such  condition  was  not 
rendered  unreasonable  or  impossible  of  performance  because  the  grantee  itself 
could  not  perform  it.  Its  contract  bound  it  to  secure  performance,  though 
that  could  only  be  done  by  another  corporation  organized  with  adequate 
powers. 

8. — Deed — Condition — Avoidance — Return  of  Consideration. 

One  seeking  to  recover  land  conveyed  by  him  upon  condition  subsequent 
avoiding  the  deed  on  failure  to  comply,  was  under  no  obligation  to  return 
the  cash  consideration  received.  Neither  was  it  necessary  to  cancel  the  deed. 
His  right  to  recover  back  the  land  on  noncompliance  was  given  by  and  in 
accordance  with  the  terms  of  the  deed  itself. 

ON    MOTION    FOB    REHEARING. 

S. — Deed — Condition — Difficulty  of  Performance. 

The  fact  that  a  condition  to  bo  performed  by  the  grantee  under  penalty 
of  making  void  the  conveyance  to  him  is  difficult  or  expensive,  or  can  only  be 
performed  by  another,  will  not  excuse  him.  To  have  this  effect  the  act  must 
be  impossible  or  unlawful  for  any  one  to  perform. 
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4. — Deed— Condition — Executory  Contract. 

A  deed  conveying  land  for  and  so  long  as  used  as  the  right  of  way  of  a 
railroad,  with  a  condition  avoiding  it  if  the  road  was  not  constructed  and 
operated  thereon  within  two  years,  was  an  executory  contract,  and  did  not 
vest  title  in  the  grantee  till  the  condition  was  performed.  This  not  being 
done  in  the  stipulated  term,  the  grantor  could  recover  back  the  land,  though 
the  condition  were  one  impossible  of  performance. 

5. — Error — Assignment. 

That  the  judgment  did  not  allow  defendant  sufficient  time  to  remove  its 
improvements  (a  tramway)  from  the  land  recovered  by  plaintiff,  if  error,  was 
not  reversible  on  appeal  unless  assigned  as  such. 

6. — Certifying  Question. 

The  appellate  court  will  decline  to  certify  a  question  to  the  Supreme  Court, 
on  affirmance  of  the  judgment  below,  appellant  having  adequate  remedy  by 
application  for  writ  of  error. 

Appeal  from  the  District  Court  of  Morris  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Chas.  S.  Todd,  for  appellant. — That  plaintiff  must  tender  back 
the  purchase  money  received.  Thomas  v.  Beaton,  25  Texas  Supp., 
321 ;  Coddington  v.  Wells,  59  Texas,  50 ;  Tom  v.  Wollhoeffer,  61  Texas, 
281;  Fitzhugh,  v.  Franco-Texas  Land  Company,  81  Texas,  314;  Kauff- 
man  v.  Brown,  83  Texas,  47;  Evans  v.  Bentley,  9  Texas  Civ.  App., 
112;  Stringer  v.  Keokuk,  Mt.  P.  &  N.  Ry.  Co.,  13  N.  W.,  308. 

The  deed  passed  the  title  to  the  Sullivan-Sanford  Lumber  Com- 
pany, subject  to  a  condition  subsequent,  the  breach  of  which  would 
not  operate  a  forfeiture,  but  would  give  a  right  to  specific  perform- 
ance or  ground  for  damages.  6  Am.  &  Eng.  Ency.  Law,  p.  503,  and 
cases  cited;  Chute  v.  Washburn,  46  N.  W.,  555;  Smith  v.  Jewett,  40 
N.  H.,  530 ;  Stringer  v.  Keokuk,  Mt.  P.  &  N.  Ry.  Co.,  13  N.  W.,  308. 

The  condition  subsequent  in  this  deed  is  unreasonable  and  impos- 
sible of  legal  performance,  because  the  Sullivan-Sanford  Lumber 
Company  is  a  private  corporation  and  could  not,  under  the  laws  and 
public  policy  of  Texas,  either  charter  or  operate,  or  cause  to  be  char- 
tered or  operated,  a  railroad  as  a  common  carrier  and  public  highway 
in  Texas,  and  such  condition  in  said  deed  is  contrary  to  law  and 
public  policy,  and  the  condition  is  void,  but  the  conveyance  is  good 
and  absolute.  Rev.  Sfats.,  art.  642,  sees.  28,  665,  4350a;  6  Am.  & 
Eng.  Ency.  Law,  pp.  594-596;  2  Wash.,  Real  Property,  pp.  3-8;  2 
Devlin  on  Deeds,  sees.  959-961;  Pomeroy,  Spec.  Performance,  280 
et  seq.;  Patterson  v.  Donner,  48  Cal.,  369. 

Hart,  Mahaffey  &  Thomas,  for  appellee. — The  condition  was  prece- 
dent to  the  vesting  of  title.  If  the  condition  was  subsequent  and  not 
precedent,  it  was  valid,  in  that  it  was  possible  of  performance,  was  not 
contrary  to  law,  was  not  repugnant  to  the  nature  of  the  estate,  and 
was  not  rendered  impossible  of  performance  by  the  grantors.  Wieder- 
anders  v.  State,  64  Texas,  139;  1  Cooley's,  Blackstone,  B.  2,  pp.  557-8 
and  560-1;  6  Am.  &  Eng.  Ency.  Law    (2d  ed.),  pp.  451   and  470. 

HODGES,   Associate   Justice. — The   appellant   is   a   private   cor- 
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{oration,  and  owns  and  operates  a  sawmill  in  Naples,  Morris  County, 
t  also  owns  a  tramroad,  or,  as  it  is  sometimes  called,  a  railroad, 
extending  from  its  mill  some  distance  in  the  country,  passing  over 
the  appellee's  land,  which  is  used  by  it  for  the  purpose  of  transport- 
ing logs  and  timber  from  the  forest  to  the  mill.  Some  time  during 
the  year  1906  a  controversy  arose  between  the  appellant  and  the 
appellee  concerning  the  right  of  way  for  this  tramroad  over  the  land 
of  the  appellee,  the  road  being  at  the  time  in  process  of  construction. 
After  procuring  a  writ  of  injunction  restraining  the  further  construc- 
tion of  the  road,  the  appellee  finally  agreed  to  and  did  convey  the 
right  of  way  in  consideration  of  the  payment  of  $500  and  certain 
other  stipulations  mentioned  in  the  deed  of  conveyance.  The  material 
portions  of  that  conveyance'  are  as  follows : 

"Know   all   men   by   these   presents,   That   we,    C.    A.   Reeves   and 

Reeves,  husband  and  wife,  both  of  said  Morris  County,  Texas, 

for  and  in  consideration  of  the  sum  of  ($500)  Five  Hundred  Dollars 
to  us  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  by 
the  Sullivan-Sanford  Lumber  Company,  a  private  corporation,  have 
bargained,  sold  and  conveyed  by  these  presents  do  bargain,  sell  and 
convey  unto  the  said  Sullivan-Sanford  Lumber  Company  for  the 
purpose  of  a  right  of  way  for  its  railroad  the  following  described 
tract  of  land,  to  wit:  (Description  omitted.)  To  have  and  to  hold 
the  same  unto  the  said  Sullivan-Sanford  Lumber  Company,  its  suc- 
cessors and  assigns  so  long  as  the  same  may  be  used  as  a  right  of 
way  for  a  railroad.  This  conveyance,  however,  is  made  upon  the 
consideration  and  with  the  understanding  that  a  railroad  shall  within 
two  years  from  the  date  of  this  instrument  be  chartered  and  incor- 
porated under  the  laws  of  the  State  of  Texas,  and  will  construct  and 
operate  a  line  of  railroad  over,  on  and  along  said  right  of  way,  and 
should  no  such  railroad  be  incorporated  within  two  years  from  the 
date  hereof  or  should  it  fail  to  construct  and  operate  a  railroad  across 
the  same  within  two  years  from  the  date  hereof,  then  this  conveyance 
is  to  be  void." 

This  suit  was  instituted  by  the  appellee  during  the  year  1908,  for 
the  purpose  of  recovering  the  strip  of  land  occupied  by  the  right  of 
way,  the  petition  alleging  that  none  of  the  conditions  upon  which 
the  grant  had  been  made,  except  the  payment  of  the  $500,  had  been 
complied  with,  and  that  by  the  terms  of  the  deed  above  referred  to 
he  was  entitled  to  recover  possession   of  the  land. 

The  testimony  was  undisputed  that  no  railroad  company  authorized 
to  engage  in  the  business  of  a  common  carrier  under  the  laws  of 
this  State  had  been  incorporated  to  operate  over  this  right  of  way; 
that  the  tramroad  which  the  appellant  had  constructed  was  being 
used  solely  for  the  purpose  of  conveying  timber  from  the  forest  to  its 
mill  at  Naples.  Reeves  testified  that  he  was  in  California  when  the 
appellant  commenced  grading  its  track  over  his  land;  that  he  had 
not  given  permission,  and  objected  to  their  going  over  his  land,  and 
finally  secured  an  injunction  to  that  effect;  that  he  finally  consented 
that  appellant  should  build  its  tramroad  over  his  land  if  it  would 
construct  a  railroad  track.  By  a  railroad  track  he  meant  a  regular 
passenger  road  for  carrying  freight  and  passengers.     He  stated  that 
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the  appellant  now  had  what  he  called  a  "tramroad"  across  his  land; 
they  do  not  haul  passengers  or  freight  for  the  public,  and  have  no 
depot  or  agent  at  Naples  or  anywhere  else  on  the  track.  The  road 
is  used  by  the  mill  people.  That  the  appellant  promised  that  a  rail 
road  would  be  built.  The  road  runs  a  little  over  4000  feet  through 
his  land.  The  right  of  way. is  not  fenced,  nor  are  there  any  cross- 
ings or  cattle-guards  put  in.  He  also  stated  that  at  the  time  he  ob- 
jected to  the  construction  of  the  road  the  appellant  was  building  a 
road  for  the  purpose  of  hauling  logs;  that  it  was  merely  a  log  road; 
that  it  was  not  building  a  trunk  line  railroad. 

The  appellee  offered  in  evidence  the  abandoned  pleading  of  the 
appellant,  in  which  appears  substantially  the  following  statements: 
That  the  appellant  in  1906  began  the  construction  of  its  road  over 
the  appellee's  land,  under  the  impression  that  it  had  a  license  from 
the  appellee  to  do  so;  that  upon  his  objection  to  its  proceeding  a 
settlement  was  made  by  which  the  appellant  agreed  to  pay  him  $500; 
that  the  sum  of  $500  was  paid  and  accepted,  and  that  it  is  far  more 
than  the  Jand  is  actually  worth.  After  t  the  settlement  was  agreed 
on,  but  before  the  deed  was  executed,  Reeves  insisted  that  a  clause 
should  be  inserted  in  the  deed  providing  that  defendants  should  char- 
ter and  incorporate  a  railroad  over  said  land  within  two  years,  and 
refused  to  sign  the  deed  without  such  provision;  that  it,  appellant, 
had  a  mill  plant  and  timber  in  which  it  had  a  large  amount  of 
money  invested,  and  unless  it  could  haul  its  logs  over  said  road  its 
mill  could  not  operate,  and  that  Reeves  took  advantage  of  that  situa- 
tion to  demand  and  exact  exorbitant  terms  from  it;  that  there  was 
no  consideration  whatever  for  such  requirement  to  charter  and  incor- 
porate a  railroad,  as  he,  the  appellee,  well  knew,  the  defendant  being 
at  the  time  a  private  manufacturing  corporation  and  having  no  right 
or  power  under  the  laws  of  Texas  to  so  incorporate  and  construct  or 
operate  a  railroad  as  a  public  highway  and  common  carrier;  and 
alleges  that  such  condition  was  capricious,  unreasonable,  illegal,  im- 
possible of  performance,  and  void;  that  it  consented  to  the  same  only 
because  the  exigency  of  the  situation  required  that  appellant  should 
use  said  road  or  abandon  its  mill,  as  there  was  no  other  way  to  get 
out  its  timber  without  going  through  plaintiffs  land.  It  is  also  al- 
leged that  at  the  time  of  the  conveyance  from  the  appellee  certain 
parties  named  were  contemplating  and  endeavoring  to  organize  a 
railroad  to  run  from  Naples,  Texas,  to  Clarksville,  Texas,  and  that 
appellant  believed  that  such  railroad  company  would  be  organized  and 
would  by  lease  or  otherwise  take  over  the  appellant's  mill  road  be- 
tween Naples  and  Sulphur  River,  and  that  such  road  would  be  char- 
tered and  operated  within  two  years;  that  the  parties  referred  to  went 
so  far  as  to  subscribe  in  good  faith  for  stock  and  prepare  an  applica- 
tion for  a  charter  for  a  railroad  to  be  called  the  Naples  and  Sulphur 
River  Road,  to  run  along  said  route,  but  by  reason  of  the  occurrence 
of  a  great  financial  panic  and  great  stringency  in  money  matters 
the  project  was  abandoned.  This  testimony  was  not  contradicted  in 
any  particular. 

The  court  gave  a  peremptory  instruction  to  return  a  verdict  for 
the  appellee.     The  appellant  contends  that  this  was  error,  and  con- 
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tends  that  the  deed  in  question  passed  the  title  to  the  appellant 
lumber  company  encumbered  only  with  a  condition  subsequent,  the 
breach  of  which  would  not  operate  as  a  forfeiture,  but  would  give  a 
right  to  specific  performance,  or  grounds  for  damages.  It  is  also 
insisted  that  the  condition  is  unreasonable  and  impossible  of  perform- 
ance because  the  appellant  company  is  a  private  corporation  and  could 
not  under  the  laws  and  public  policy  of  Texas,  either  charter  or  op- 
erate, or  cause  to  be  chartered  or  operated,  a  railroad  as  a  common 
carrier,  and  such  condition  is  contrary  to  law  and  public  policy  and 
is  void;  but  that  the  conveyance  is  good  and  absolute.  It  will  be 
observed  that  the  appellant  relies  practically  upon  the  proposition 
that  the  condition  incorporated  in  the  deed  from  Heeves  to  it  was 
a  condition  subsequent,  and  that,  being  impossible  of  performance,  it 
was  void,  and  the  appellant  therefore  took  an  absolute  conveyance  to 
the  right  of  way. 

Admitting  that  the  restrictions  imposed  in  the  deed  amounted  to 
a  condition  subsequent,  it  does  not  follow  that  it  was  void  as  being 
impossible  of  performance.  It  could  not  be  considered  op.  impossi- 
bility for  a  railroad  to  be  incorporated  under  the  laws  of  Texas  for 
the  purpose  of  operating  over  the  line  in  question  within  two  years 
from  the  date  of  this  deed.  It  might  be  true  that  the  appellant  itself 
would  not  under  its  then  existing  charter  provisions  be  able  to  operate 
a  railroad  such  as  was  contemplated  by  the  deed,  but  that  was  not 
the  condition.  The  consummation  of  the  organization  which  its  aban- 
doned answer  shows  the  appellant  contemplated  would  be  perfected 
when  the  conveyance  was  agreed  to  and  accepted,  would  have  been 
a  full  compliance  with  the  conditions  embodied  in  the  deed  had  this 
proposed  company  operated  the  road.  The  appellant  might  have 
leased  or  sold  the  right  of  way  to  any  railway  corporation  chartered 
under  the  provisions  of  the  laws  of  Texas.  The  simple  fact  that  the 
party  who  undertakes  the  performance  of  an  engagement  may  alone 
be  unable  to  make  compliance  does  not  render  the  condition  void  as 
being  impossible  of  performance.  If  it  did,  all  any  obligor  would  be 
required  to  do  in  order  to  escape  a  forfeiture  where  he  took  a  con- 
veyance with  such  conditions,  would  be  to  show  that  he  was  himself 
unable  to  accomplish  his  undertaking.  It  is  well  known  that  pro- 
moters, generally  a  private  individual,  having  in  view  the  construction 
and  operation  of  railway  companies  and  lines,  in  this  State  frequently 
secure  grants  of  right  of  way.  They  themselves  are  unable  to  incor- 
porate as  railway  companies  and  perform  the  duties  of  a  common 
carrier  as  a  corporation  without  the  cooperation  of  others,  and  they 
take  upon  themselves  the  obligation  to  procure  this  cooperation  and 
assistance  to  the  extent  that  this  may  be  necessary  in  executing  the 
undertaking.  Few  contracts  are  made  which  do  not  involve  the  em- 
ployment of  other  agencies  not  subject  to  the  control  of  the  contract- 
ing parties.  We  do  not  think  that  the  condition  embodied  in  this 
deed  belonged  to  that  class  which  became  void  by  reason  of  impos- 
sibility of  performance.  It  was  one  which  the  grantor  had  a  right 
to  impose,  and  had  a  right  to  insist  upon  compliance  with.  The  deed 
provided  that  in  the  event  it  was  not  complied  with  within  two  years 
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the  estate  conveyed  should  cease  and  determine.  This  was  not  done, 
and  appellee  had  a  right  to  his  land. 

Under  the  terms  of  this  grant  the  appellee  was  not  required  to 
tender  back  the  $500  he  had  received.  By  the  construction  of  the 
road  he  had  sustained  a  damage,  and  the  appellant  had  enjoyed  a 
benefit  during  the  two  years  it  had  used  the  right  of  way.  It  might 
also  have  prolonged  its  easement  by  performing  the  conditions. 

While  the  petition  in  this  case  asked  for  a  cancellation  of  the  deed, 
the  facts  relied  upon  showed  no  such  right,  and  the  suit  should  prop- 
erly be  considered  one  to  recover  possession  of  the  land.  The  deed, 
instead  of  operating  as  an  impediment  to  the  recovery  of  the  land 
by  the  appellee,  was  an  evidence  of  his  right. 

It  is  unnecessary,  we  think,  to  discuss  the  remaining  assignments 
of  error,  and  the  judgment  is  accordingly  affirmed. 

ON    MOTION   FOE   REHfiABING   AND   TO    CERTIFY    CASE. 

In  considering  the  motion  of  the  appellant  for  a  rehearing  in  this 
case  we  have  extended  our  investigations  for  the  purpose  of  testing 
the  correctness  of  the  grounds  upon  which  the  appeal  was  disposed  of. 
We  find  the  conclusion  reached  sustained  by  the  following  authorities: 
Klauber  v.  San  Diego,  etc.,  Co.,  95  Cal.,  358,  30  Pac,  555;  Sample 
v.  Fresno  Co.,  129  Cal.,  228,  61  Pac,  1086  (affirming  above  case) ; 
The  Harriman  v.  Emerick,  9  Wall.,  175,  19  L.  Ed.,  629 ;  Jacksonville, 
M.  P.  Ry.  Co.  v.  HooDer,  160  U.  S.,  528,  40  L.  Ed.,  524;  Simpkins 
on  Contracts,  243,  and  cases  cited.  In  the  case  first  above  referred 
to  the  court  says:  "The  obligor  contracts  that  he  can  and  will  con- 
trol the  acts  of  third  parties,  so  far  as  necessary  to  enable  him  to 
perform  his  contract.  People  v.  Bartlett,  3  Hill,  570.  Nor  would  it 
be  a  defense  that  the  law  has  rendered  it  difficult  or  very  expensive 
to  perform.  The  rule  is,  if  performance  is  in  itself  possible,  there 
is  a  breach,  although  the  obligor  himself  may  have  become  wholly 
unable  to  perform.  The  suit  to  foreclose  the  mortgage  against  the 
property  of  defendant  did  not  render  performance  impossible;  de- 
fendant could  have  paid  the  claim  or  given  security,  and  have  had 
the  receiver  discharged.  'To  warrant  the  application  of  the  principle, 
the  impossibility  must  consist  in  the  nature  of  the  thing  to  be 
done,  and  not  in  the  inability  of  the  party  to  do  it;  or,  as  it  is 
sometimes  termed,  be  an  impossibilitas  rei,  as  distinguished  from 
an  impossibilitas  facti.  If  the  thing  could  be  accomplished  by  any- 
one with  proper  means  and  the  requisite  skill  and  knowledge,  the 
promisor  was  not  less  answerable  because  it  was  impossible  to  him.* 
Hare,  Cont.,  639.  'The  principle  deducible  from  the  authorities  is 
that  if  what  is  agreed  to  be  done  is  possible  or  lawful,  it  must  be 
done.  Difficulty  or  improbability  of  accomplishing  the  undertaking 
will  not  avail  the  defendant.  It  must  be  shown  that  the  thing  can 
not  by  any  means  be  effected.  Nothing  short  of  this  will  excuse 
nonperformance/  n 

Upon  a  further  consideration  of  the  language  employed  in  the  deed 
we  have  also  reached  the  conclusion  that  the  instrument  evidences  an 
executory  contract,  and  that  the  title  to  the  permanent  right  of  way 
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would  not  pass  to  the  appellant  till  it  had  performed,  or  procured  the 
performance  of,  all  it  had  thereby  undertaken  as  a  part  of  the  con- 
sideration or  conditions  of  the  conveyance.  The  language  of  the 
deed  makes  it  clear  that  the  grantor  did  not  intend  that  the  convey- 
ance should  vest  title  to  a  permanent  easement  unless  a  railroad 
operating  as  a  common  carrier  was  at  the  end  of  two  years  incor- 
porated and  operated  over  this  particular  strip  of  land.  It  is  a 
matter  of  common  knowledge  that  the  location  and  operation  of  a 
railroad  upon,  or  in  the  vicinity  of,  a  tract  of  land  frequently  adds 
much  to  its  value,  and  that  the  advantage  thus  obtained  is  often  the 
only  consideration  exacted  by  landowners  for  the  grant  of  a  right 
of  way  for  railroads.  The  grantor  in  this  deed  seems  to  have  had 
that  benefit  in  view  when  he  executed  this  conveyance.  He  .says: 
"This  conveyance,  however,  is  made  upon  the  consideration  and  with 
the  understanding  that  a  railroad  shall  within  two  years  from  the 
date  of  this  instrument  be  chartered  and  incorporated  under  the  laws 
of  the  State  of  Texas,  and  will  construct  and  operate  a  line  of  rail- 
road over,  on,  and  along  said  right  of  way;  and  should  no  such  rail- 
road be  incorporated  within  two  years  from  the  date  hereof,  or  should 
it  fail  to  construct  and  operate  a  railroad  across  the  same  within 
two  years  from  the  date  hereof,  then  this  conveyance  is  to  be  void." 
It  would  be  difficult  indeed  to  use  language  more  clearly  indicating 
the  purpose  of  the  grantor  to  make  the  vesting  of  title  to  the  perma- 
nent right  of  way  contingent  upon  the  performance  of  this  last  men- 
tioned stipulation.  The  incorporation  and  operation  of  the  railroad 
was  expressly  denominated  a  part  of  the  consideration,  and  the  bene- 
fits to  be  derived  from  it  must  be  regarded  as  a  part  of  the  induce- 
ment which  led  him  to  make  the  conveyance  in  question;  in  fact,  the 
evidence  shows  that  without  the  incorporation  of  that  stipulation  he 
had  positively  refused  to  execute  the  conveyance.  That  the  incor- 
poration and  operation  of  a  railroad  performing  the  duties  of  a 
common  carrier  over  this  right  of  way  was  one  of  the  substantial 
undertakings  embodied  in  this  contract  admits  of  no  doubt  what- 
ever. While  the  terms  of  the  instrument  did  not  bind  the  appellant 
company  to  itself  become  such  carrier,  it  did  make  the  conveyance 
contingent  upon  one  being  provided.  A  failure  to  perform  this 
undertaking  was  a  failure  to  comply  with  the  obligations  assumed  in 
entering  into  the  contract,  and  justified  the  other  party  in  demanding 
a  rescission.  2  Warville  on  Vendors,  sees.  828,  841;  McKelvain  v. 
Allen,  58  Texas,  387;  Anderson  v.  Silliman,  92  Texas,  568,  50  S. 
W.,  579.  If  the  contract  be  regarded  as  executory,  then  it  is  imma- 
terial whether  the  condition  be  possible  or  impossible  of  performance; 
for  until  it  was  performed  no  legal  title  passed  to  the  grantee.  It 
had  only  an  equity  which  might  by  a  complete  performance  of  its  un- 
dertaking be  converted  into  a  legal  title  thereafter.  The  rights  of 
the  appellee  did  not  depend  upon  a  forfeiture  for  the  nonperformance 
of  a  condition  assumed  by  the  appellant,  but  his  title  was  never  in 
fact  devested  by  the  performance  of  an  essential  obligation  on  the 
part  of  the  appellant,  which  was,  as  we  think,  a  condition  precedent. 
The  reservation  of  a  lien  in  a  sale  of  real  estate  is  no  more  effective 
in  making  such  a  deed  an  executory  contract  than  the  language  used 
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in  this  instance.  The  terms  of  this  show  that  the  grantor  reserved 
the  right  of  reclaiming  the  property  if  the  full  consideration  was  not 
rendered. 

Appellant  has  also  filed  a  motion  asking  that  we  modify  the  judg- 
ment of  the  trial  court  as  to  the  time  allowed  in  which  it  might  re- 
move its  ties  and  rails  and  other  improvements  from  the  right  of 
way  in  controversy.  It  seems  that  in  the  court  below  the  judgment 
provided  that  the  appellant  might  have  one  year  from  the  date  of 
the  judgment  within  which  to  do  this.  It  is  now  contended  that  this 
is  not  sufficient,  inasmuch  as  the  appellant  desired  to  exercise  its  right 
of  appealing  to  all  courts  to  which  it  may  resort  in  the  event  no 
judgment  is  sooner  rendered  in  its  favor.  There  is  in  the  record 
no  assignment  attacking  that  feature  of  the  judgment  of  the  court 
below,  and  therefore  we  are  not  called  upon  to  revise  it  even  should 
we  be  disposed  to  think  it  erroneous  in  allowing  an  insufficient  length 
of  time  for  the  removal  of  the  appellant's  property  from  the  right 
of  way. 

Appellant  has  also  filed  a  motion  to  certify  this  case  to  the  Supreme 
Court.  There  is  no  occasion  for  this  to  be  done,  in  view  of  the  fact 
that  a  writ  of  error  may  be  applied  for  upon  the  affirmance  of  the 
case,  and  the  jurisdiction  of  the  Supreme  Court  may  thereby  be  in- 
voked as  completely  as  it  could  be  done  by  a  certification  from  this 
f.  court. 

The  motions  for  rehearing,  to  modify  the  judgment,  and  to  certify 
are  overruled. 

Affirmed. 

Writ  of  error  refused. 


E.  W.  Dean  et  al.  v.  John  W.  Fubrh  et  al. 

Decided  January  13,  1910. 
1. — Trespass  to  Try  Title — Boundary — Pleading. 

The  plea  of  not  guilty  in  an  action  of  trespass  to  try  title  puts  plaintiff 
on  proof  of  his  title,  though  the  cause  arises  from  dispute  as  to  the  boun- 
daries between  surveys  claimed  by  the  parties  respectively. 

8.— -Evidence— Will— Title. 

A  will  is  not  receivable  in  proof  of  title  claimed  under  it  without  proof 
that  it  has  been  admitted  to  probate. 

3. — Same — Recorded  Instrument. 

The  Act  of  April  23,  1907,  Laws  30th  Leg.,  p.  308,  admitting  in  evidence 
recorded  instruments  defectively  acknowledged,  has  no  application  to  wills 
and  does  not  render  them  admissible,  as  links  in  the  chain  of  title,  where 
not  admitted  to  probate,  though  recorded  for  ten  years. 

4. — Will — Independent  Executors. 

A  will  providing  that  the  County  Court  assume  no  control  over  the  estate 
save  to  admit  the  instrument  to  probate  and  record  inventory,  the  executors 
being  relieved  from  giving  bond  and  authorized  to  convey  land,  constituted 
them  independent  executors,  authorized  to  sell  without  bond  or  order  of  the 
probate  court. 

5. — Executors — Conveyance. 

Where  three  executors,  appointed  by  the  will  and  qualifying,  were  author 
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ized  to  convey  land  of  the  testator,  all  must  join  in  such  conveyance,  and  a 
deed  by  two  of  them  was  ineffective. 

6. — Limitation — Payment  of  Taxes. 

Limitation  cannot  be  shown  by  possession  for  five  years  under  a  recorded 
deed,  without  proof  of  payment  of  taxes. 

7. — Same — Charge. 

A  charge  requiring  proof,  in  support  of  the  five  years  statute  of  limita- 
tion, that  all  taxes  had  been  paid  by  the  party  claiming  under  the  plea,  was 
inaccurate,  it  being  sufficient  if  they  were  paid  by  those  whose  estate  he  had 
acquired. 

8. — Limitation — Constructive  Possession. 

A  charge  on  title  by  limitation,  by  actual  possession  to  the  boundaries 
shown  by  claimant's  deed,  was  not  applicable  to  the  case  of  a  deed  made  but 
two  months  before  suit  was  brought. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

Jos.  Turner  and  F.  H.  Prendergast,  for  appellant. — A  will  is  not 
admissible  in  evidence  unless  it  has  been  probated.  Lewis  v.  Ames, 
44  Texas,  319;  Holman  v.  Hopkins,  27  Texas,  38;  Henry  v.  Roe, 
83  Texas,  446 ;  Naugher  v.  Patterson,  9  Texas  Civ.  App.,  168 ;  Paschal 
v.  Acklin,  27  Texas,  174;  Brundige  v.  Butherford,  57  Texas,  22;  Mill^ 
v.  Herndon,  60  Texas,  353;  Byan  v.  Texas  &  P.  By.  Co.,  64  Texas, 
239. 

In  order  to  recover  land  under  the  five  years  limitation,  the  party 
asserting  such  title  must  show  payment  of  taxes  for  five  years.  Kelly 
v.  Medlin,  26  Texas,  48;  Murphy  v.  Welder,  58  Texas,  235;  Tarlton 
v.  Kirkpatrick,  1  Texas  Civ.  App.,  107;  Adkins  v.  Galbraith,  10  Texas 
Civ.  App.,  175;  Willis  v.  Burke,  7  Texas  Civ.  App.,  239;  Henderson 
v.  Beaton,  1  Posey's  TJ.  C,  17;  Cantagrel  v.  Von  Lupin,  58  Texas, 
570. 

Beard  &  Davidson,  for  appellees. — The  certified  copy  of  the  will  was 
admissible.  Winters  v.  Laird,  27  Texas,  616;  McDaniel  v.  Weiss,  53 
Texas,  263:  Collins  v.  Warren,  63  Texas,  314;  Herndon  v.  Bobertson, 
15  Texas,  594;  House  v.  Faulkner,  61  Texas,  314. 

The  court  did  not  err  in  admitting  in  evidence  the  will  of  Henry 
M.  Hood,  because  the  same  had  been  actually  recorded  for  more  than 
ten  years  prior  to  the  institution  of  the  suit,  and  a  certified  copy 
thereof  filed  with  the  papers  in  the  case.  Bev.  Stats.,  art.  2312; 
Acts  of  1907,  p.  308. 

Under  the  facts  in  the  case  the  charge  was  not  prejudicial  to  the 
rights  of  either  party,  and  an  erroneous  charge,  if  not  prejudicial  to 
appellant,  is  not  cause  for  reversal.  Holman  v.  Britton,  2  Texas,  305; 
Jones  v.  Thurmond,  5  Texas,  328;  Carter  v.  Eames,  44  Texas,  548; 
Williams  v.  Conger,  49  Texas,  602;  Blake  v.  Hamburg-B.  F.  Ins. 
Co.,  67  Texas,  165 ;  Smith  v.  Caswell,  67  Texas,  578 ;  Blum  v.  Light,  , 
81  Texas,  422. 

The  verdict  is  authorized  by  the  evidence  and  the  justice  of  the 
case  was  attained  and  under  such  circumstances  the  case  should  not 
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be  reversed  for  harmless  error.  James  v.  Thompson,  14  Texas,  464; 
Devine  v.  Martin,  15  Texas,  31;  Commercial  Bank  v.  Jones,  18  Texas, 
829;  Hill  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  80  Texas,  435. 

WILLSON",  Chief  Justice. — The  suit  was  by  appellee  Furrh 
against  appellants  Dean  and  wife  and  appellees  M.  J.  Whelan  and 
the  Missouri,  Kansas  &  Texas  Railway  Company,  to  try  the  title  to 
fifty  acres  of  the  J.  W.  Croft  survey  in  Harrison  County,  and  for 
damages  alleged  to  have  been  caused  to  appellee  by  appellants  cut- 
ting timber  growing  thereupon.  The  petition  was  in  the  form  ordi- 
narily followed  in  such  actions,  but  in  addition  to  the  usual  allega- 
tions averred  title  to  be  in  appellee  by  virtue  of  the  five  and  the  ten 
years  statute  of  limitations.  Appellants  answered  by  a  plea  of  not 
guilty  and  set  up  title  in  themselves  to  the  land  under  said  five  and 
ten  years  statute  of  limitations.  Appellee  Whelan  answered  by  a 
general  denial,  a  disclaimer  of  any  interest  in  the  land,  and  specially 
that  under  a  purchase  thereof  from  appellants  he  had  cut  timber  on 
the  land  of  the  value  of  $28.62,  which  he  tendered  in  court  for  such 
disposition  as  the  court  might  make  of  same.  The  railway  company 
answered  by  a  plea  of  not  guilty,  and  adopted  as  its  own  the  allega- 
tions in  the  answer  of  appellee  Whelan.  The  verdict  of  the  jury  was 
in  favor  of  appellee  Furrh  and  against  appellees  Whelan  and  the 
railway  company  for  the  sum  of  $13.12  as  the  value  of  timber  cut 
by  them  on  the  land.  On  this  verdict  the  court  rendered  a  judgment 
in  favor  of  Furrh  against  Dean  and  wife  for  the  land  in  controversy, 
and  in  favor  of  Furrh  against  Dean  and  his  wife,  Whelan  and  the 
railway  company,  for  the  sum  of  $13.12  as  the  value  of  the  timber 
cut,  and  for  costs.     Dean  and  wife  alone  appeal. 

After  Stating  the  Case  as  above. — While  it  seems  from  the  record 
the  controversy  on  the  trial  in  the  main  was  one  merely  as  to  the 
boundary  lines  between  parts  of  the  Croft  survey  owned  respectively 
by  "Furrh  and  the  Deans,  the  effect  of  pleas  of  not  guilty  interposed 
by  defendants  in  the  suit  was  to  require  the  plaintiff  (Furrh)  to 
prove  that  he  had  title  to  the  land  he  sought  to  recover.  Gaffney  v. 
Clark,  118  S.  W.,  330.  As  links  in  his  chain  of  title  he  offered,  and 
the  court  over  appellants'  objection  admitted  as  evidence  (1)  the 
will  of  H.  M.  Hood,  Senior,  dated  April  10,  1864,  naming  his  wife, 
Mary  M.  Hood,  and  A.  B.  Stone  and  T.  C.  Hood  as  executors,  and 
empowering  them  at  their  discretion  to  sell  any  of  the  testator's  real 
estate  in  Harrison  County;  and  (2)  a  deed  dated  December  26,  1865, 
from  Mary  Hood  and  T.  C.  Hood  as  executors  of  said  will,  to  F.  M. 
Hearne,  which  Furrh  contended  conveyed  the  land  in  controversy. 
The  objection  urged  to  the  admission  of  the  will  as  evidence  was  that 
it  did  not  appear  ever  tp  have  been  probated  as  was  required  by  law. 
The  decree,  if  one  was  made,  establishing  the  will  and  admitting  it 
to  probate,  was  not  offered  as  evidence.  The  rule  seems  to  be  that 
"without  the  probate,  the  will  itself  as  a  title  to  property  .  .  . 
can  not  be  received  as  evidence."  Abbott's  Trial  Ev.,  sec.  59,  p.  139; 
Ochoa  v.  Miller,  59  Texas,  461.  Appellants  contend,  however,  that 
without  the  probate  the  will  was  admissible  under  the  provisions  of 
Vol.  LVTII  Civil— 32. 
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art.  2312,  Sayles'  Statutes,  as  amended  by  the  Act  approved  April 
23,  1907  (General  Laws,  p.  308).  As  so  amended,  said  article  de- 
clares that  "every  instrument  of  writing  which  is  permitted  or  re- 
quired by  law  to  be  recorded  in  the  office  of  the  clerk  of  the  County 
Court,  and  which  has  been,  or  hereafter  may  be  so  recorded,  after 
being  proved  or  acknowledged  in  the  manner  provided  by  the  laws 
of  this  State  in  force  at  the  time  of  its  registration,  or  at  the  time 
it  was  proved  or  acknowledged,  or  every  instrument  which  has  been 
or  hereafter  may  be  actually  recorded  for  a  period  of  ten  years  in 
the  book  used  by  said  clerk  for  the  recording  of  such  instruments, 
whether  proved  or  acknowledged  in  such  manner  or  not,  shall  be 
admitted  as  evidence  in  any  suit  in  this  State  without  the  necessity 
of  proving  its  execution;  provided  no  claim  adverse  or  inconsistent 
to  the  one  evidenced  by  such  instrument  shall  have  been  asserted  dur- 
ing that  ten  years;  provided,  that  the  party  to  give  such  instrument 
in  evidence  shall  file  the  same  among  the  papers  of  the  suit  in  which 
he  proposes  to  use  it,  at  least  three  days  before  the  commencement  of 
the  trial  of  such  suit,  and  give  notice  of  such  filing  to  the  opposite 
party  or  his  attorney  of  record;  and  unless  such  opposite  party,  or 
some  other  person  for  him,  shall,  within  three  days  before  the  trial 
of  the  cause,  file  an  affidavit  stating  that  he  believes  such  instrument 
of  writing  to  be  forged.  And  whenever  any  party  to  a  suit  shall 
file  among  the  papers  of  the  cause  an  affidavit  stating  that  any  instru- 
ment of  writing,  recorded  as  aforesaid,  has  been  lost,  or  that  he  can 
not  procure  the  original,  a  certified  copy  of  the  record  of  any  such 
instrument  shall  be  admitted  in  evidence  in  like  manner  as  the  orig- 
inal could  be,"  etc.  We  do  not  think  the  effect  of  the  statute  quoted 
was  to  render  admissible  as  a  muniment  of  appellee  Furrh's  title  a 
certified  copy  from  the  probate  records  in  the  office  of  the  county 
clerk  of  Hood's  will.  The  purpose  of  the  Legislature  in  amending 
article  2312  as  indicated,  appears  to  have  been,  as  recited  in  the 
emergency  clause  of  the  amendatory  Act,  "to  relieve  persons  whose 
titles  to  their  lands  have  been  clouded  by  insufficient  acknowledg- 
ments and  proofs  taken  and  made  by  ignorant  and  incompetent 
officers."  Evidently  the  Legislature  had  in  mind  such  instruments 
as  deeds,  bonds  for  title,  mortgages,  etc.,  the  execution  of  which 
could  be  proved  before  notaries,  court  clerks  and  other  officers,  who 
could  not  be  assumed  always  to  be  familiar  with  the  requirements  of 
the  law  in  regard  to  the  proof  of  such  instruments,  and  whose  official 
acts  were  evidenced  by  their  certificates  endorsed  upon  or  attached 
to  the  instruments;  and  did  not  have  in  mind  such  an  instrument  as 
a  will,  the  execution  of  which  could  be  proved  only  in  an  open  court 
before  an  officer  who,  it  could  be  assumed,  was  familiar  with  the 
requirements  of  the  law,  and  whose  act  was  required  to  be  evidenced 
by  an  order  or  judgment  entered  of  record.  The  provisions  of  the 
article  as  amended  furnish  further  evidence  that  it  is  not  applicable 
to  a  will  or  copy  of  a  will  offered  as  evidence.  For  instance,  to  dis- 
pense with  proof  of  the  execution  of  the  instruments  referred  to  in 
the  statute,  the  party  who  wishes  to  use  same  must  have  filed  it 
"among  the  papers  of  the  suit  in  which  he  proposes  to  use  it."  Such 
a  requirement  indicates  that  the  Legislature  had  in  mind  an  instru- 
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ment  over  which  the  party  desiring  to  use  it  might  have  a  right  of 
possession  and  control.  As  to  a  will  filed  for  probate  he  could  have 
no  such  right,  for  the  law  requires  that  it  shall,  after  it  has  been 
so  filed,  remain  in  the  office  of  the  county  clerk.  Sayles'  Stats.,  arts. 
1885  and  5351.  Again,  the  statute  provides  that  by  filing  an  affidavit 
that  an  instrument  it  refers  to  was  forged,  the  party  contesting 
its  admission  as  evidence  may  put  the  other  party  on  proof  of  its 
execution.  If  a  will  has  been  duly  probated,  such  an  affidavit  would 
not  require  a  party  desiring  to  use  it  as  evidence  to  offer  other  evi- 
dence of  its  execution.  An  attack  of  that  character  on  a  will  dulv 
probated  could  be  made  only  by  a  suit  brought  for  the  purpose.  Its 
verity  could  not  be  attacked  in  a  collateral  proceeding.  Halbert  v. 
DeBode,  28  S.  W.,  58.  Until  it  has  been  duly  probated  it  is  not 
admissible  as  evidence  of  title  (Ryan  v.  Texas  &  P.  Ry.  Co.,  64  Texas, 
239;  Sayles'  Stats.,  art.  5352),  and  therefore  it  could  not  be  rendered 
admissible,  as  a  deed  could  be,  when  attacked  as  a  forgery,  by  proof 
collaterally  that  it  was  duly  executed.  Again,  by  the  terms  of  the 
statute,  a  copy  of  a  deed  is  not  admissible  as  evidence  without  proof 
of  its  execution,  in  the  absence  of  an  affidavit  by  the  party  offering 
the  copy  that  the  original  has  been  lost  or  can  not  be  procured  by 
him,  whereas  a  copy  of  a  will  and  its  probate  duly  certified  is  admis- 
sible in  the  absence  of  such  an  affidavit.  Sayles'  Stats.,  art.  5352. 
For  the  reasons  suggested,  we  think  the  court  erred  in  holding  that 
the  statute  referred  to  authorized  him  to  admit  the  will  as  evidence 
in  the  absence  of  the  judgment  probating  it. 

The  admission  as  evidence  of  the  deed  from  the  executors  to 
Hearne  was  objected  to  on  the  ground  that  it  did  not  appear  that 
they  had  authority  to  convey  the  testator's  title  to  the  land.  Recitals 
in  the  will  declared  it  to  be  the  testator's  desire  that  the  County  Court 
take  no  other  action  and  assume  no  other  control  over  his  estate  than 
to  prohate  his  said  will  and  record  an  inventory  of  the  property 
belonging  to  his  estate.  By  the  terms  of  the  will  the  executors  were 
exempted  from  giving  bonds  as  such.  They  were  expressly  authorized 
to  sell  at  their  discretion  any  of  the  testator's  lands  situated  in  Har- 
rison County.  Each  of  them  qualified  by  taking  the  oath  prescribed 
by  law  for  executors.  Such  being  the  facts  as  shown  by  the  record, 
we  overrule  appellants'  contention  that  the  will  was  not  an  inde- 
pendent one,  and,  therefore,  that  the  executors  must  have  qualified 
as  such  by  giving  bonds  and  have  been  directed  by  the  Probate  Court 
to  do  so  before  they  could  sell  land  in  Harrison  County  belonging 
to  the  testator.     Giddings  v.  Butler,  47  Texas,  540. 

But  appellants'  further  contention  that  it  appearing  that  each  of 
the  executors  had  qualified  as  such,  the  title  of  the  Hood  estate 
did  not  pass  by  the  deed  of  two  only  of  them,  must  be  sustained. 
That  a  less  number  than  all  of  the  executors  who  have  qualified  can 
not  by  their  deed  convey  the  title  of  their  testator  to  land  seems  to 
be  the  rule.  1  Sayles'  Stats.,  art.  1090;  Hart  v.  Rust,  46  Texas, 
556;  House  v.  Kendall,  55  Texas,  43;  Wright  v.  Dunn,  73  Texas, 
295;  Eskridge  v.  Patterson,  78  Texas,  419. 

The  instructions  of  the  court  submitting  as  an  issue  for  the  jury 
a  question  as  to  appellee  Furrh's  title  to  the  land  by  virtue  of  the 
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five  years  statute  of  limitations,  is  complained  of  on  the  ground  that 
the  evidence  did  not  raise  such  an  issue,  and  on  the  further  ground 
that,  if  it  did,  the  instructions  were  erroneous.  The  contention  must 
be  sustained  on  each  of  the  grounds  stated.  There  was  no  evidence 
tending  to  show  that  appellee  Furrh  had  paid  taxes  on  the  land  as 
required  by  said  statute.  The  charge  of  the  court  in  so  far  as  it  in- 
structed the  jury  that  "under  the  five  years  statute  of  limitations  it 
is  not  necessary  to  show  that  all  taxes  during  said  time  were  paid 
by  the  party  claiming  under  the  plea,"  obviously  was  an  inaccurate 
and  misleading  statement  of  the  law.  Doubtless  the  court  meant  to 
tell  the  jury  that  it  would  be  a  sufficient  compliance  with  the  re- 
quirement of  the  statute  if  it  appeared  from  the  evidence  that  Furrh 
and  those  whose  title  he  had  acquired,,  during  the  five  years  necessary 
to  toll  the  statute,  had  pail  all  taxes  chargeable  against  the  land. 

Complaint  is  made  of  the  following  portion  of  the  court's  charge: 
"If  plaintiff  bought  the  land  by  field  notes  showing  metes  and  bounds 
and  was  in  actual  possession  of  the  land  occupying  the  parts  under 
the  Hood  inclosure,  the  law  would  extend  his  possession  to  the  bound- 
aries of  his  deed,  but  if  you  find  that  at  said  time  the  land  on  the 
Croft  survey,  except  that  in  the  Hood  inclosure,  was  in  actual  pos- 
session of  the  defendants,  inclosed  by  a  fence  and  claimed  by  them, 
then  plaintiff  could  not  recover  the  same  under  the  statute  of  limi- 
tations." The  part  of  the  Croft  survey  claimed  by  appellants  con- 
sisted of  400  acres  described  as  in  the  shape  of  an  "L,"  and  not 
described  by  metes  and  bounds.  On  the  ground  urged  by  appellants, 
to  wit,  that  it  appeared  without  dispute  that  they  were  m  actual 
possession  of  a  part  of  the  land  claimed  by  them — we  do  not  think 
the  portion  of  the  charge  quoted  is  objectionable.  But  we  are 
unable  to  see  its  applicability  to  any  feature  of  the  case  made  by 
the  evidence.  The  land  owned  by  appellee  Furrh,  the  plaintiff  below, 
was  conveyed  to  him  by  deeds  made  in  July,  1905.  He  commenced 
his  suit  by  a  petition  filed  September  25,  1905.  It  would  seem  that 
a  question  as  to  his  right  to  claim  to  the  boundaries  of  his  deed  by 
limitation  did  not  arise  by  virtue  of  his  actual  occupancy  during  a 
period  of  two  months  of  a  part  of  the  land  it  described. 

The  eighth  and  eleventh  assignments  are  overruled.  The  others 
in  effect  have  been  disposed  of  by  what  has  been  said. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Mrs.  Julia  A.  McLain  et  al.  v.  Alphonso  Pate  et  al. 

Decided  January  13 — February  5,  1910. 

1. — Administration — Pendency — Presumption — Sale. 

Under  the  Act  of  August  15,  1870,  Laws  12tli  Leg.,  p.  147,  sec.  46,  there 
was  no  presumption  that  an  administration  taken  out  eighteen  years  before 
had  been  closed  prior  to  the  sale  of  property  by  the  administrator  m  1872, 
in  the  absence  of  any  record  of  its  closing. 
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ft. — Administration — Sale  of  Personal  Property. 

Under  the  Act  of  August  15,  1872,  Laws  12th  Leg.,  p.  161,  sees.  144,  145, 
161-3,  165,  230,  304,  an  administrator  could  sell  personal  property  of  the 
estate  without  order  of  court  and  at  private  sale. 

S. — Personal  Property — Land  Certificate. 

An  unlocated  land  certificate  is  personal  property  and  subject  to  ad- 
ministrator's sale  as  such. 

4.— Contract — Widow  and  Administratrix. 

A  written  transfer  of  an  unlocated  land  certificate  by  the  widow  and  ad- 
ministratrix of  a  decedent  to  whom  it  had  been  conveyed  considered  and  held 
sufficient  to  pass  her  community  interest  and  also  the  interest  of  the  estate 
therein. 

ON  REHEARING. 

5. — Administration — Pendency — Presumption. 

The  original  language  of  sec.  46  of  the  Act  of  August  15,  1870,  was 
equally  effective  with  that  of  its  modified  form  as  embraced  in  art.  1882, 
Rev.  State.,  to  the  same  purpose,  in  preventing  a  presumption  from  lapse  of 
time  that  an  administration  had  been  closed,  in  the  absence  of  record  evi- 
dence of  that  fact. 

Appeal  from  the  District  Court  of  Panola  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

R.  W.  Priest,  for  appellant. — The  court  gave  to  the  jury  a  per- 
emptory charge  that  the  transfer  of  the  certificate,  upon  which  the 
land  in  controversy  was  patented,  by  Julia  Ann  Sigler  to  J.  K.  Wil- 
liams did  not  pass  the  interest  of  W.  N".  Sigler  to  the  land  in  contro- 
versy, and  directed  the  jury,  in  said  charge,  to  find  for  interveners 
for  one-half  of  the  land  in  controversy,  which  said  peremptory  charge 
plaintiffs  or  appellants  herein  assign  as  error.  Davidson  v.  Walling- 
ford,  88  Texas,  618;  Lockridge  v.  Corbett,  31  Texas  Civ.  App.,  676; 
Baldwin  v.  Roberts,  13  Texas  Civ.  App.,  563;  Abernathy  v.  Stone, 
81  Texas,  434 ;  Corzine  v.  Williams,  85  Texas,  499 ;  Parker  v.  Spencer, 
61  Texas,  165. 

H.  N.  Nehon  and  M.  E.  Richardson,  for  appellees. — It  is  not  only 
the  right  but  the  duty  of  the  court  to  instruct  verdicts  when  there  is 
no  evidence  except  on  one  side  of  the  case,  or  such  slight  evidence 
as  would  not  sustain  a  verdict  if  rendered  thereon.  Roddy  v.  Kings- 
bury, 5  Texas,  152;  Reid  v.  Reid,  11  Texas,  593;  Eason  v.  Eason, 
61  Texas,  225;  Bond  v.  Mallow,  17  Texas,  636;  Supreme  Council  v. 
Anderson,  61  Texas,  296;  Grinnan  v.  Dean,  62  Texas,  218. 

HODGES,  Associate  Justice. — This  suit  was  instituted  by  Julia 
A.  McLain  and  others  in  1908,  against  Alphonso  Pate,  Dave  Sholar 
and  W.  N.  Hutto,  in  the  form  of  trespass  to  try  title  to  recover  cer- 
tain premises  described  in  the  petition.  Sholar  disclaimed  any  interest 
in  the  land;  Hutto  claimed  a  portion,  which,  by  agreement  of  the 
parties,  was  set  off  to  him  in  the  final  disposition  of  the  case;  and 
Alphonso  Pate  Is  shown  to  have  been  the  tenant  of  the  appellees. 
Later  in  the  proceedings  E.  B.  Seigler  filed  a  plea  of  intervention, 
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claiming  the  land;  and  still  later  W.  N.  Seigler,  Mrs.  E.  A.  Warren, 
Florence  E.  Walker,  Mrs.  Ada  Green  and  Mrs.  Emma  Turner,  all 
joined  by  their  husbands,  filed  a  plea  of  intervention,  alleging  owner- 
ship of  the  land  and  the  tenancy  of  Pate.  Upon  the  conclusion  of 
the  testimony  the  court  instructed  a  verdict  in  favor  of  the  appellants 
for  one-half  of  the  land  sued  for,  and  in  favor  of  the  appellees  for 
the  other  half.  All  parties  complain  of  this  action  of  the  court,  and 
have  assigned  error. 

The  testimony  shows  that  the  land  in  controversy  was  located  by 
virtue  of  a  certificate  for  a  league  and  labor  of  land  issued  to  Mitchell 
Carpenter  in  1838.  In  November,  1840,  Carpenter  conveyed  the 
certificate  and  all  right  to  the  land  that  might  be  located  thereunder 
to  W.  N".  Seigler,  through  whom  the  appellees,  interveners  below, 
claim  title.  W.  N.  Seigler  died  without  ever  having  located  the  cer- 
tificate. In  March,  1854,  his  wife,  Julia  Ann  Seigler,  was  appointed 
administratrix  of  his  estate  by  the  Probate  Court  of  Smith  County. 
It  does  not  appear  from  the  record  before  us  whether  she  ever  made 
a  final  settlement  of  the  estate  and  procured  a  discharge  from  the 
Probate  Court.  In  1872  she  conveyed  the  certificate  to  J.  K.  Wil- 
liams by  the  following  instrument  of  writing: 

"The  State  of  Texas, 
County  of  Smith. 

"Know  all  men  by  these  presents,  That  I,  Julia  Ann  Sigler,  wife, 
widow  and  Admrx.  of  the  Estate  of  my  husband  Wm.  N.  Sigler, 
deceased,  of  Tyler,  Texas,  I  being  now  a  resident  of  Tyler,  Texa<, 
have  this  day  contracted,  bargained  and  sold,  and  by  these  presents 
do  bargain,  sell  and  convey  unto  the  said  John  K.  Williams  of  the 
County  of  Harrison  and  State  of  Texas,  for  the  consideration  of  the 
sum  of  Five  Hundred  Dollars,  to  me  in  hand  paid  by  the  said  J.  K. 
Williams,  (The  receipt  of  which  is  hereby  acknowledged)  with  a 
perfect  title  as  was  vested  in  my  said  husband,  Wm.  X.  Sigler's 
Bounty  Warrant  No.  2464,  issued  by  the  Adjt.  Genl.  of  the  State  of 
Texas,  for  (320)  Three  Hundred  and  Twenty  acres  of  land,  said 
Williams  being  fully  authorized  to  obtain  from  the  Commr.  of  the 
Genl.  Land  Office  said  Certificate,  and  the  patent  to  the  lands  located 
by  virtue  thereof  at  said  Williams'  own  discretion,  and  also  I,  the 
said  Julia  A.  Sigler,  further  convey  unto  the  said  J.  K.  Williams 
for  the  aforesaid  consideration,  one  League  and  Labor  Land  certifi- 
cate, the  Headright  of  M.  Carpenter,  No.  60,  Class  No.  1,  issued  by 
the  board  of  land  commissioners  for  San  Augustine  County,  for  one 
League  and  Labor  of  land  conveyed  by  the  said  Mitchell  Carpenter 
to  my  said  husband  Wm.  N.  Sigler  with  all  and  singular  the  lands 
located  by  virtue  of  the  same  and  the  Comr.  of  the  Genl.  Land 
Office  is  hereby  authorized  to  issue  Patent  to  the  said  J.  K.  Wil- 
liams in  his  own  name  and  to  give  him  full  control  of  said  certificate 
and  transfers  the  lands  or  patent  secured  by  virtue  of  the  same  unto 
the  said  J.  K.  Williams,  his  heirs,  administrators,  executors  and 
assigns  with  all  the  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining. 

"In   testimony   whereof   I   hereunto   set   my   hand   and   seal,   using 
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scrowl  for  seal,  this  the  23  day  of  April,  A.  D.  1872,  One  Thousand 
Eight  Hundred  Seventy-Two.  "Julia  A.  Sigler,  'L.  S.'" 

It  must  be  conceded  that  the  appellants  hold  under  a  perfect  chain 
of  transfers  from  Williams,  and  that  if  Williams  by  the  conveyance 
above  mentioned  acquired  a  title  to  the  entire  interest  represented  by 
the  certificate  they  are  entitled  to  recover  the  land  sued  for.  Upon 
its  face  the  deed  purports  to  convey  the  entire  interest  in  the  cer- 
tificate without  any  reservation,  as  "the  wife,  widow  and  administra- 
trix of  .  .  .  Wm.  X.  Sigler,"  deceased.  This  language  is  broad 
enough,  if  the  power  existed,  to  convey  not  only  the  community  in- 
terest of  Mrs.  Seigler,  but  that  of  her  deceased  husband's  estate. 
Her  authority  to  make  the  conveyance  is  attacked  upon  the  ground 
that  the  record  fails  to  show  any  order  of  the  Probate  Court  direct- 
ing the  sale,  or  approving  the  sale  after  it  was  made.  About  eighteen 
years  had  elapsed  between  her  appointment  and  the  date  of  the  sale. 
Under  the  rule  adopted  by  the  courts  prior  to  the  passage  of  the  Act 
of  1870  (Rev.  Civ.  Stats.,  art.  1882),  it  would  in  such  an  event 
be  presumed  that  administration  had  been  closed,  and  that  she  was 
at  that  time  without  authority  to  further  act  as  the  representative 
of  the  estate.  But  since  the  enactment  of  the  provision  above  referred 
to  no  such  presumption  will  be  indulged,  and  an  administration  will 
not  be  regarded  as  closed  till  the  administrator  is  discharged.  Black- 
well  v.  Blackwell,  86  Texas,  207,  24  S.  W.,  389;  Branch  v.  Hanrick, 
70  Texas,  731,  8  S.  W.,  539.  The  facts  in  evidence  showed  but  few 
of  the  proceedings  in  the  Probate  Court  concerning  the  Seigler  estate. 
There  were  orders  setting  aside  certain  property  to  the  widow  and 
minor  children,  requiring  the  administratrix  to  make  and  exhibit  and 
show  cause  why  she  should  not  pay  costs,  and  another  continuing  till 
the  next  term  "the  case  of  Julia  A.  Seigler  for  final  settlement  and 
distribution."  The  inventory  returned  did  not  contain  the  certificate 
in  question.  Whether  there  was  ever  any  supplementary  inventory  re- 
turned does  not  appear.  There  was  evidence  which  was  undisputed 
that  the  probate  records  of  Smith  County  had  been  searched  and  no 
other  orders  or  records  pertaining  to  this  administration  could  be 
found.  This  testimony  would  seem  to  negative  the  existence  of  any 
order  discharging  the  administratrix,  as  well  as  any  authorizing  the 
sale  of  the  certificate.  But  was  such  an  order  as  that  last  named 
needed  to  convey  a  good  title  to  the  certificate  at  the  time  the  sale 
purports  to  have  been  made?  If  we  can  not  indulge  the  presumption, 
from  mere  lapse  of  time,  that  the  administration  was  closed  in  1872, 
and  upon  that  ground  question  the  right  of  Mrs.  Seigler  to  further 
act  in  her  representative  capacity,  the  logical  inference  from  the  tes- 
timony is  that  the  administration  had  not  been  closed.  If  it  had 
not,  then  she  was  still  clothed  with  all  the  rights  and  powers  of  an 
administrator.  Her  rights  and  powers  and  the  validity  of  her  acts 
must  be  determined  by  the  law  in  force  at  the  time  she  made  this 
conveyance.  The  probate  law  in  force  at  the  time  of  her  appoint- 
ment in  1854  had  been  superseded  by  the  Act  of  August  15,  1870, 
which  latter  was  still  in  force  at  the  time  of  her  conveyance  of  the 
certificate  to  Williams.  P.  D.,  art.  5462  et  seq. ;  6  Gammel's  Laws 
of  Texas,  141.    This  Act  did  not  require  the  administrator  to  obtain 
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an  order  of  the  Probate  Court  to  sell  the  personal  property  of  the 
decedent,  except  in  certain  cases.  The  following  provisions  of  that 
Act  appear  to  govern  the  rights,  duties  and  powers  of  administrators 
pertinent  to  this  inquiry: 

"Art.  5612.  (144)  The  personal  property  passes  to  the  executor 
or  administrator,  to  be  disposed  of  as  hereinafter  provided  for,  unless 
otherwise  ordered  by  the  court ;  and  a  sale  of  such  property  can 
not  be  attacked,  except  for  fraud  in  the  purchaser. 

"Art.  5613.  (145)  Real  property  merely  passes  to  the  possession 
of  the  executor  or  administrator,  to  be  preserved  and  hired  or  rented, 
as  provided  in  sections  one  hundred  and  fifty  and  one  hundred  and 
fifty-one,  to  be  sold  by  order  of  the  court,  it  necessary,  for  the  pay- 
ment of  debts,  to  be  distributed  or  delivered  up  to  the  persons  entitled 
to  the  remainder  of  the  estate." 

"Art.  5629.  (161)  The  executor  or  administrator,  as  soon  as  prac- 
ticable after  the  appraisement,  shall  sell,  at  public  or  private  sale, 
all  the  personal  property  belonging  to  the  estate,  except  property 
exempt  from  forced  sale,  specific  legacies,  and  personal  property 
necessary  to  carry  on  a  plantation  or  manufactory,  giving  such 
credit  as  he  may  deem  most  advantageous  to  the  estate,  not  exceeding 
six  months,  and  taking  notes,  with  one  or  more  sufficient  sureties,  for 
the  purchase  money. 

"Art.  5630.  (162)  If  any  testator  direct  his  personal  estate,  or 
any  part  thereof,  not  to  be  sold,  the  same  shall  be  reserved  from  sale, 
unless  such  sale  be  necessary  for  the  payment  of  debts. 

"Art.  5631.  (163)  The  executor  or  administrator  shall  keep,  or 
cause  to  be  kept,  a  true  account  of  the  sales  made,  making  a  list 
thereof,  specifying  each  article  sold,  the  price  for  which  it  was  sold, 
and  the  name  of  the  purchaser,  and  shall  annex  to  such  list  an  affi- 
davit, showing  that  it  is  a  true  account  of  the  sales  made  by  him  at 
the  time  specified,  and  shall  file  it  within  thirty  days  after  the  sale. 
Such  accounts  shall  be  recorded,  after  allowing  one  term  for  objections 
to  be  made  thereto." 

"Art.  5633.  (165)  The  executor  or  administrator  may  6ell  any 
of  the  personal  property  of  the  estate  at  private  sale,  if  it  appear  to 
him  to  be  for  the  interest  of  the  estate;  but  he  shall  be  responsible 
for  its  being  sold  for  a  fair  price,  and  shall  make  return  of  such  sale 
within  thirty  days." 

"Art.  5698.  (230)  If  any  person  desires  to  obtain  the  possession 
merely  of  real  property,  or  to  recover  personal  property,  it  is  suffi- 
cient to  make  the  executor  or  administrator  a  party.  But  the  title 
to  land  can  not  be  affected  by  a  recovery  in  such  suit." 

"Art.  5771.  (304)  All  proceedings  in  relation  to  the  settlement, 
partition,  and  distribution  of  estates  of  deceased  persons,  that  now 
remain  unsettled  in  the  County  Courts,  where  the  administration 
has  been  commenced,  shall  be  transferred  to  the  District  Court  of  the 
same  county,  and  shall  be  concluded  under  the  provisions  of  this 
Act:  Provided,  That  no  remedy  to  which  a  creditor  is  entitled  under 
the  provisions  of  the  laws  heretofore  in  force  shall  be  impaired  by 
this  Act.  Proceedings  heretofore  had  in  the  County  Courts  in  mat- 
ters  of  probate   may   be   revised   by   motion   in   the   District    Court, 
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specifying  the  errors  or  irregularities  sought  to  be  corrected,  giving 
ten  days    notice  thereof  to  the  party  or  parties  adversely  interested." 

From  the  foregoing  it  will  be  seen  that  there  is  no  provision  re- 
quiring the  administrator  to  procure  an  order  from  the  Probate  Court 
as  a  prerequisite  to  the  sale  of  personal  property.  Land  certificates, 
prior  to  their  location,  have  always  been  treated  by  our  courts  as 
personal  property,  which  may  be  transferred  as  any  other  chattel. 
Dodge  v.  Litter,  73  Texas,  322,  11  S.  W.,  331;  Melton  v.  Turner,  38 
Texas,  84.  The  objection  to  this  conveyance  from  Mrs.  Seigler  to 
Williams  being  in  the  nature  of  a  collateral  attack  on  the  sale,  it 
devolves  upon  the  appellees  to  show  the  absence  of  some  essential 
element,  or  the  existence  of  some  fact  that  would  destroy  the  validity 
of  the  transaction.  Fisk  v.  Norvel,  9  Texas,  18;  Hurley  v.  Barnard, 
48  Texas,  87;  Lyne  v.  Sandford,  82  Texas,  63,  19  S.  W.,  847.  This 
not  having  been  done,  we  must  hold  that  the  sale  from  Mrs.  Seigler, 
as  the  administratrix  of  W.  N.  Seigler's  estate,  had  the  legal  effect  of 
passing  title  to  whatever  interest  in  the  certificate  belonged  to  that 
estate. 

We  also  think  the  language  is  sufficiently  comprehensive  to  convey 
her  community  interest,  and  thus  invest  Williams  with  the  entire 
ownership.  It  follows  from  this  that  the  appellants  had  shown  title 
to  all  of  the  land  sued  for,  and  that  the  court  erred  in  the  instruction 
given  to  the  jury. 

In  view  of  the  fact  that  upon  another  trial  there  might  be  other 
evidence  obtained  bearing  upon  the  issues  involved,  we  have  thought 
it  proper  to  remand  the  cause  for  another  trial.  The  judgment  of 
the  District  Court  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON    MOTION   FOR   REHEARING. 

In  their  motion  for  rehearing  the  appellees  appear  to  rely  upon  the 
assumption  that  art.  1882  of  the  Revised  Civil  Statutes  did  not  be- 
come the  law  till  1895.  This  provision  originated  in  1870,  and 
appears  as  sec.  46  of  the  Acts  of  August  15  of  that  year.  At  that 
time  it  read  as  follows:  -"But  where  letters  testamentary  or  of 
administration  have  once  been  granted,  no  presumption  is  admissible 
which  is  contrary  to  the  record;  and  the  persons  interested  in  the 
administration  may  proceed,  after  any  lapse  of  time,  to  compel  a 
settlement  of  an  estate -which  does  not  appear  from  the  record  to 
have  been  closed."  P.  D.,  5507.  Upon  the  adoption  of  the  present 
Revised  Statutes  the  words,  "no  presumption  is  admissible  which  is 
contrary  to  the  record ,"  were  omitted.  That  clause,  however,  does 
not  affect  the  question  here  in  issue. 

The  motion  is  overruled. 


506  Texas  Civil  Appeals  Reports,  Vol.  58.         [January, 

Will  Harris  v.  Santa  Fe  Towxsite  Company  et  al. 

Decided  January   14,  1910. 

1. — Libel — Identity  of  Person — Pleading. 

While  it  is  not  necessary  that  an  alleged  libelous  publication  should  men- 
tion the  name  of  the  person  intended  to  be  libeled,  and  a  cause  of  action  in 
favor  of  such  person  is  shown  when  the  circumstances  alleged  point  to  him 
as  the  person  referred  to  in  the  libelous  statement,  still  the  petition  in  such 
case  must  allege  facts  from  which  it  can  be  reasonably  inferred  that  plaintiff 
was  the  person  intended  to  be  libeled. 

2. — Same. 

If  the  words  used  really  contain  no  reflection  upon  any  particular  indi- 
vidual, no  averment  or  innuendo  can  make  them  defamatory.  An  innuendo 
cannot  make  the  person  certain  which  was  uncertain  before. 

3.— Same. 

An  averment  or  innuendo  that  plaintiff  was  the  person  referred  to  in  a 
libelous  publication  will  not  make  the  petition  sufficient  unless  the  facts  and 
circumstances  alleged  are  such  that  the  truth  of  the  innuendo  can  be  reason- 
ably inferred  therefrom. 

4. — Same — Case  Stated. 

The  substance  of  a  petition  in  a  suit  for  libel  was  that,  upon  the  face  of 
the  publications,  the  defamatory  words  referred  only  to  nine  unnamed  women 
who  reside  in  a  certain  village;  plaintiff  and  his  wife  resided  in  said  village 
and  were  among  the  most  prominent  of  the  citizens  of  that  place  who  op- 
posed the  construction  and  maintenance  of  a  fence  alleged  in  the .  publication 
to  have  been  feloniously  cut  by  nine  women  of  the  town;  at  the  time  men- 
tioned in  the  publication  fifteen  women  and  seventeen  men  resided  in  the 
village;  a  denial  that  plaintiff  and  his  wife  had  anything  to  do  with  the 
cutting  of  the  fence.  Held,  said  facts  instead  of  sustaining,  negative  the 
conclusion  that  plaintiff  or  his  wife  was  intended  to  be  referred  to  in  the 
alleged  libelous  publication,  and  a  general  demurrer  was  properly  sustained 
to  the  petition.  Schulze  v.  Jalonick,  29  S.  W.,  193  and  14  Texas  Civ.  App., 
056,  distinguished. 

5. — Same — Oral  Repetition — Pleading. 

The  further  allegation  in  a  suit  for  libel  that  the  libelous  statements 
contained  in  the  publication  were  repeatedly  made  orally  by  each  of  the  de- 
fendants, could  add  nothing  to  the  sufficiency  of  the  petition  in  the  matter  of 
identifying  the  persons .  referred   to   in   the  publications. 

6. — Same — Suit — Privileged  Statements. 

Allegations  in  a  petition  in  a  suit  for  damages  are  privileged  and  cannot 
be  made  the  basis  of  an  action  for  libel. 

7. — Pleading — General  Demurrer — Effect. 

A  general  demurrer  admits  the  truth  of  only  the  facts  pleaded  and  not 
of  any  inference  or  conclusion  of  the  pleader  based  upon  the  facts  alleged, 
unless  the  facts  alleged  are  sufficient  to  authorize  such  inference  or  conclu- 
sion.    Rule  applied  in  a  suit  for  libel. 

Appeal  from  the  District  Court  of  Jefferson  County.     Tried  below 
before  Hon.  L.  B.  Hightower. 

Smith,  Crawford  &  Son  field,  A.  L.  Davis  and  J.  D.  Campbell,  for 
appellant. — Every   reasonable   intendment   is   indulged   in   favor   of    a 


2910.]  Harris  v.  Santa  Fe  Townsite  Company.  507 

pleading  demurred  to  generally.  Whetstone  v.  Coffey,  48  Texas,  271; 
Canales  v.  Perez,  65  Texas,  293;  Caldwell  v.  Harbert,  68  Texas,  324. 

The  petition  shows  that  the  articles  complained  of  charged  the 
parties  referred  to  therein  with  felony  under  the  statutes  of  the  State, 
and  the  same  were  libelous  per  se.  Houston  Printing  Co.  v.  Moulden, 
15  Texas  Civ.  App.,  584;  Knapp  v.  Campbell,  14  Texas  Civ.  App., 
199;  article  795,  Criminal  Code,  making  it  a  felony  to  cut,  injure 
or  destroy  fences. 

The  articles  complained  of  do  not  give  the  names  of  the  persons 
referred  to;  but  a  publication  need  not  specially  name  the  plaintiff 
as-  the  party  or  one  of  the  parties  against  whom  the  libelous  language 
is  directed.  If  the  language  used  and  the  surrounding  circumstances 
are  such  as  to  cause  those  to  whom  the  matter  is  supposed  to  refer, 
or  their  friends  and  acquaintances  to  understand  that  it  was  so  in- 
tended, an  action  will  lie.  The  petition  is  sufficient  when  the  libel, 
colloquium  and  innuendo  identifies  the  plaintiff  as  the  person  or  one 
of  the  persons  referred  to.  Schulze  v.  Jalonick,  14  Texas  Civ.  App., 
663;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Floore,  42  S.  W.,  607;  Houston 
Printing  Company  v.  Moulden,  15  Texas  Civ.  App.,  584;  Kenworthy 
v.  Journal  Company,  93  S.  W.,  885;  Russell  v.  Kelly,  13  Am.  Rep., 
170;  Odgers,  Libel  &  Slander,  127;  Newell,  Slander  &  Libel,  259;  2 
Starkie  on  Slander,  46-51;  18  Am.  &  Eng.  Enc.  Law,  996;  25  Cyc, 
438;  2  Greenleaf  Evidence,  sec.  417;  Schulze  v.  Jalonick,  29  S.  W., 
193. 

Where  more  than  one  person  is  referred  to,  or  a  class  designated,  in 
a  libelous  publication,  anyone  may  have  a  cause  of  action  upon  a 
showing  that  the  libelous  publication  referred  to  him.  Schulze  v. 
Jalonick,  29  S.  W.,  193;  Jones  v.  State,  38  Texas  Crim.  Rep.,  364, 
70  Am.  St.  Rep.,  756;  Newell,  Slander  &  Libel,  257;  Hardy  v.  Wil- 
liamson, 22  Am.  St.  Rep.,  479 ;  Wofford  v.  Meeks,  87  Am.  St.  Rep.,  69. 

The  petition  charges  the  Santa  Fe  Townsite  Company,  through  its 
officers  and  agents,  acting  within  the  scope  of  their  authority,  and 
W.  W.  Fortenberry  and  E.  J.  Eyres,  individually  and  as  such  officers, 
jointly  with  the  Houston  Printing  Company,  with  the  making  and 
publishing  of  the  publications  complained  of,  and  that  the  Santa  Fe 
Townsite  Company  authorized,  adopted,  ratified  and  confirmed  all 
the  acts  of  their  officers,  and  the  said  publications,  being  libelous,  all 
who  caused  or  participated  in  the  publications  are  liable  therefor. 
Cranfill  v.  Hayden,  75  S.  W.,  573;  25  Cyc,  427  and  429  (VI)  and 
authorities  cited. 

Fisher,  Sears  &  Sears  and  Andrews,  Ball  &  Streetman,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appel- 
lant against  the  appellees,  Santa  Fe  Townsite  Company,  the  Houston 
Printing  Company,  W.  W.  Fortenberry  and  E.  J.  Eyres,  to  recover 
damages  for  certain  alleged  libelous  publications  concerning  plaintiff 
and  his  wife,  which  appeared  in  the  Houston  Daily  Post  on  September 
1,  September  3  and  September  11,  1906. 

After  the  formal  allegations  giving  names,  domicile  and  residence 
of  defendants,  the  petition   alleges  in  substance  that  the   defendant 
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Townsite  Company  is  the  owner  of  all  the  land  surrounding  the  rail- 
road station  at  the  town  of  Silsbee  in  Hardin  County,  and  that  all 
of  the  business  houses  and  residences  in  said  town  are  situated  on 
the  land  of  said  company  and  owned  by  it,  and  said  defendant  was 
therefore  able  to  control  the  occupancy  and  rental  value  of  all  the 
buildings  in  said  town,  which  contains  about  three  thousand  inhab- 
itants. That  prior  to  the  publications  complained  of  a  new  townsite 
containing  about  fifty  acres  of  land  was  platted  and  laid  out  by 
parties  adversely  interested'  to  said  defendant,  which  new  townsite 
was  called  South  Silsbee.  That  the  establishment  of  said  new  town 
and  the  moving  thereto  of  plaintiff  and  his  family  and  others  engen- 
dered bitter  hostility  towards  plaintiff  and  the  other  inhabitants  of 
said  new  town  on  the  part  of  said  defendant,  and  that  for  the  purpose 
of  harassing  and  annoying  plaintiff  and  the  other  inhabitants  of 
South  Silsbee  and  preventing  the  growth  of  said  town,  defendant, 
who  owned  the  vacant  land  lying  between  said  town  and  the  town  of 
Silsbee,  caused  the  same  to  be  fenced,  which  fence  it  is  alleged  crossed 
a  public  road  leading  from  South  Silsbee  to  the  town  of  Silsbee,  and 
thereby  the  residents  of  South  Silsbee  were  cut  off  from  the  only 
way  they  had  of  reaching  said  town  of  Silsbee  where  all  the  public 
conveniences  and  places  of  resort,  as  well  as  the  railroad  machine 
shops,  where  most  of  the  men  who  lived  in  South  Silsbee  worked, 
were  situated.  That  prior  to  the  publications  complained  of  the 
defendant  Townsite  Company  and  W.  W.  Fortenberry,  its  manager, 
and  E.  J.  Eyres,  its  secretary,  as  officers  of  said  company  and  in 
their  individual  capacity  declared  and  notoriously  circulated  and  pub- 
lished that  the  fence  before  mentioned  had  been  unlawfully  cut  by 
persons  other  than  its  owners  and  in  such  manner  as  to  constitute 
such  cutting  a  felony  under  the  laws  of  this  State.  The  portions  of 
the  publications  upon  which  the  charge  of  libel  is  based  in  the  peti- 
tion, as  set  out  in  appellant's  brief,  are  as  follows: 

'That  the  article  published  on  the  1st  day  of  September,  1906,  is 
headed  'Fence  Cutting — Women  Do  the  Work  While  the  Men  Look 
On.' 

"That  in  the  body  of  the  article  appears,  The  trouble  at  Silsbee 
caused  by  cutting  of  the  fence  on  the  enclosure  of  the  Santa  Fe 
Townsite  Company  and  the  Kirby  Lumber  Company  by  the  women 
of  the  neighborhood  (meaning  thereby  the  plaintiffs  wife  and  others) 
is  still  brewing.' 

"The  special  detective  attached  to  the  United  States  Marshal's 
office  discovered  nine  women  (meaning  thereby  plaintiff's  wife  and 
others)  in  the  act  of  cutting  fences,  and  armed  with  cans  of  kerosene, 
more  trouble  has  ensued.  The  night  following  and  in  the  ensuing 
night  the  fences  were  again  cut,  the  destruction  of  property  being 
on  a  more  extensive  scale  than  before.  The  cutting  oi  the  fences  is 
presumed  to  be  in  retaliation  for  the  refusal  of  the  Kirby  Lumber 
Company  and  the  Santa  Fe  Townsite  Company  to  permit  ,the  open- 
ing of  a  public  road  leading  from  South  Silsbee  to  the  Santa  Fe 
roundhouse.' 


«  c 


Detective  John  Weaver  returned   from  Houston  today  and  will 
go  to  Silsbee  tonight.     He  states  that  after  receiving  the  advice  of 
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counsel  at  Houston  it  was  found  that  there  was  no  federal  statute 
covering  the  offense  of  wire  cutting,  but  there  was  a  rigid  Texas  stat- 
ute making  it  a  penitentiary  offense  to  commit  'this  act  (thereby 
meaning  that  the  plaintiff,  his  wife  and  others  had  committed  a  peni- 
tentiary offense  and  a  felony).  The  charges  are  to  be  made  against 
them  (meaning  thereby  plaintiff's  wife  and  others)  under  the  State 
law,  it  is  said,  and  the  matter  laid  before  the  grand  jury  in  the  near 
future.' 

"That  the  publication  of  the  3d  of  September,  1906,  contains  the 
following:  'Information  from  Silsbee  today  is  that  the  fences  of  the 
Santa  Fe  Townsite  Company  (meaning  thereby  the  fences  referred 
to  in  paragraph  1  of  this  petition)  were  again  cut  at  that  place  last 
night  after  they  had  been  repaired  from  previous  devastation  com- 
mitted by  the  women  (meaning  thereby  plaintiff's  wife  and  others) 
of  that  section/  .  .  .  The  Santa  Fe  Townsite  Company  and  the 
Kirby  Lumber  Company  have  not  refused  permission  to  these  people 
to  pass  over  their  properties  in  order  to  get  to  the  Santa  Fe  round- 
house; but  they  have  objected  to  the  cutting  down  of  their  fences 
and  to  the  opening  up  of  a  public  road  without  due  process  of  law/ 
(Meaning  thereby  that  the  plaintiff,  his  wife  and  others  without 
justification  had  been  cutting  down  said  fences  and  attempting  to  open 
up  a  public  road  without  due  process  of  law.) 

"'In  describing  his  adventures  around  Silsbee,  Weaver  said  that 
he  concealed  himself  in  the  topmost  branches  of  a  tree;  suddenly  a 
band  of  nine  women  (meaning  thereby  plaintiff's  wife  and  others) 
appeared  on  the  scene,  as  he  had  expected,  and  began  to  assault  the 
enclosure  of  the  Santa  Fe  Townsite  Company'  (meaning  thereby  that 
plaintiff's  wife  and  others  began  to  cut  and  otherwise  destroy  the 
fences  of  the  Santa  Fe  Townsite  Company  hereinbefore  referred  to). 

"In  the  publication  of  the  11th  day  of  September,  1906,  is  the 
statement  signed  by  E.  J.  Eyres,  treasurer  Santa  Fe  Townsite  Com- 
pany, which  said  statement  is  set  x  out  in  full  in  plaintiff's  first 
amended  original  petition,  and  in  which  appears  the  following  as  set 
out  in  plaintiff's  petition: 

"*While  this  matter  of  a  public  road  was  still  in  the  court,  certain 
residents  of  South  Silsbee  (meaning  the  plaintiff,  his  wife  and  others) 
most  of  whom,  so  far  as  known,  being  white  women  (meaning  thereby 
plaintiff's  wife  and  others)  took  it  upon  themselves  to  go  out  under 
cover  of  darkness  and  destroy  the  Santa  Fe  Townsite  Company's 
fence  (meaning  thereby  that  this  plaintift  and  his  wife  and  others, 
residents  of  South  Silsbee,  had  committed  a  felony,  to  wit,  the  felony 
of  fence-cutting  by  cutting  and  destroying  the  fence  of  the  Santa 
Fe  Townsite  Company  hereinbefore  referred  to  in  paragraph  1  of 
this  petition,  and  meaning  thereby  to  charge  said  felony  was  commit- 
ted and  said  fences  were  cut  by  the  same  parties  who  were  then  de- 
fendants in  a  certain  suit  then  pending  in  Hardin  County  and  styled 
as  follows:  No.  1473,  Santa  Fe  Townsite  Company  v.  Joe  Busby 
et  al.,  in  which  suit  this  plaintiff  and  his  wife  were  made  defendants). 

"'The  women  (meaning  thereby  plaintiff's  wife  and  others)  were 
identified;  and,  while  no  southern  man  would  willingly  prosecute 
or  persecute  a  woman  for  any  crime  she  might   commit,   still   the 
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officers  of  the  law  have  a  sworn  duty  to  perform;  and,  if  any  of  these 
women  (meaning  thereby  plaintiffs  wife  and  others)  are  prosecuted 
for  having  committed  felony  (meaning  thereby  that  the  wife  of  plain- 
tiff and  others  had  committed  the  felony  of  cutting  fences)  under  the 
laws  of  their  country,  and  that,  too,  under  cover  of  darkness  (mean- 
ing thereby  plaintiffs  wife  and  others  had  taken  advantage  of  the 
darkness  to  conceal  said  crime)  they  will  have  no  one  to  blame  for 
it  but  themselves.' " 

The  petition  after  setting  out  in  full  the  said  articles,  alleges  as 
follows:  "Plaintiff  shows  that  he  and  his  wife  were  the  persons  to 
whom  the  foregoing  publications  referred,  and  that  all  of  said  state- 
ments and  publications  were  made  by  the  defendants  of  and  concern- 
ing the  plaintiff  and  his  wife;  and  in  this  connection  plaintiff  avers 
that  the  defendants  and  each  of  them  had  repeatedly  made  orally 
and  by  printed  publications  the  statements  contained  in  the  foregoing 
articles  or  publications  of  and  concerning  the  plaintiff  and  his  wife 
and  of  and  concerning  certain  nine  women  and  their  husbands,  which 
included  plaintiff's  wife  and  himself;  that  the  controversy  giving  rise 
to  said  oral  statements  and  publications  was  between  the  said  Santa 
Fe  Townsite  Company  and  its  officers,  as  aforesaid,  and  the  inhab- 
itants of  South  Silsbee,  and  said  oral  statements  and  publications 
were  made  by  the  defendants  of  and  concerning  all  the  men  and 
women  living  on  the  said  South  Silsbee  site,  consisting  of  about  seven- 
teen men  and  fifteen  women,  including  the  plaintiff  and  his  wife; 
that  there  were  nine  men  and  their  wives,  including  plaintiff  and  his 
wife,  living  in  said  South  Silsbee,  who  were  more  prominent  than  the 
other  inhabitants  thereof  in  the  controversy  aforesaid  with  the  Santa 
Fe  Townsite  Company,  and  said  controversy  or  hostility  between  said 
Santa  Fe  Townsite  Company  and  the  inhabitants  of  South  Silsbee 
was  notorious  and  the  relation  thereto  of  plaintiff  and  his  family,  in- 
cluding his  wife,  and  the  defendants'  special  hostility  towards  plain- 
tiff and  his  wife  on  account  of  the  said  controversy  was  notoriously 
known  so  that  a  great  many  individuals  and  the  public  generally, 
when  reading  said  articles,  readily  understood  and  believed  and 
knew  that  the  same  referred  to  plaintiff  and  his  wife  and  that  the 
defendants  meant  and  intended  thereby  to  refer  to  and  direct  the 
statements  in  said  articles  against  the  plaintiff  and  his  wife  and 
intended  that  it  should  be  understood  by  the  readers  of  said  articles 
that  the  plaintiff  and  his  wife  were  meant  and  referred  to. 

"That  by  said  articles  and  publications  the  defendants  intended 
and  did  charge  the  plaintiff  and  his  wife  with  wilfully  cutting  the 
fence  of  another  with  the  intent  to  injure  the  owner  thereof,  the  same 
being  a  felony;  and  that  plaintiff  and  his  wife  entered  into  an  agree- 
ment together  to  commit  the  crime  of  fence  cutting,  a  felony,  and 
that  the  plaintiff  and  his  wife  committed  a  misdemeanor  in  that 
they  did,  knowingly,  without  the  consent  of  the  owner,  cut  down 
and  destroy  certain  trees  and  timber  belonging  to  the  Houston  Oil 
Company,  a  corporation,  without  its  consent;  and  defendants  did  by 
said  articles  and  statements  charge  and  intend  to  charge  that  plain- 
tiff is  a  coward  and  was  guilty  of  the  dastardly  and  disgraceful  act 
of  sending  his  wife  -out  at  night,  unaccompanied  by  him,  to  commit 
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the  crime  of  fence  cutting,  and  that  the  plaintiff  and  his  wife  were 
lawless  and  violent  persons,  having  no  respect  for  the  law  of  the  land 
or  for  the  rights  of  others,  and  that  they  were  so  regarded  by  lawful 
authorities  of  the  country." 

It  is  also  alleged:  "That  the  Santa  Fe  Townsite  Company  acted 
in  all  matters  herein  complained  of  through  W.  W.  Fortenberry,  E. 
J.  Eyres  and  John  Weaver,  each  and  all  of  whom  acted  within  their 
authority  and  duties  as  officers  and  agents  of  said  Santa  Fe  Townsite 
Company;  and  further,  plaintiff  says  that  said  Santa  Fe  Townsite 
Company  authorized,  adopted,  ratified  and  confirmed  all  the  acts  in 
the  premises  of  the  said  Fortenberry,  Eyres  and  Weaver;  and  plaintiff 
says  that  on  the  3d  day  of  September,  1906,  the  said  Santa  Fe  Town- 
site  Company,  acting  through  its  attorneys,  Dies,  Singleton  &  Dies, 
and  the  said  W.  W.  Fortenberry,  filed  its  original  petition  in  the  suit 
No.  1473,  entitled  Santa  Fe  Townsite  Company  v.  Joe  Busby  et  al., 
in  which  all  of  the  charges  and  statements  contained  in  the  articles 
and  publications  hereinbefore  set  out  were  adopted  and  reiterated,  and 
the  plaintiff  herein  and  his  wife  were  by  said  petition  identified  by 
name  as  being  two  of  the  parties  charged,  by  defendants  with  cutting 
the  fences  of  said  Santa  Fe  Townsite  Company." 

It  is  further  alleged  that  neither  plaintiff  nor  his  wife  were  in 
any  way  connected  with  the  cutting  of  defendants'  fence  as  alleged  in 
said  publications,  and  said  charges,  insinuations  and  innuendos  con- 
tained in  said  publications  were  "false,  slanderous,  libelous  and  con- 
tumacious." 

Actual  damages  are  asked  in  the  sum  of  $12,000  and  exemplary 
damages  in  the  sum  of  $15,000. 

The  court  below  sustained  a  general  demurrer  to  the  petition  and 
plaintiff  declining  to  amend,  his  suit  was  dismissed. 

While  it  was  not  necessary  that  the  alleged  libelous  publications 
should  have  mentioned  the  name  of  the  person  intended  to  be  libeled 
and  a  cause  of  action  in  favor  of  the  person  injured  by  such  publica- 
tion is  shown  when  the  circumstances  alleged  point  to  him  as  the 
person  concerning  whom  the  libelous  statements  in  the  publication 
are  made,  the  petition  in  such  case  must  allege  facts  from  which  it 
can  be  reasonably  inferred  that  plaintiff  was  the  person  intended  to 
be  libeled.  The  rule  is  thus  stated  in  25  Cyc,  449:  "The  defama- 
tory words  must  refer  to  some  ascertained  or  ascertainable  person, 
and  that  person  must  be  the  plaintiff.  If  the  words  used  really  con- 
tain no  reflection  upon  any  particular  individual,  no  averment  or 
innuendo  can  make  them  defamatory.  An  innuendo  can  not  make 
the  person  certain  which  was  uncertain  before." 

"An  innuendo  is  not  an  averment  of  fact,  but  an  inference  of  rea- 
soning."    12  Ency.  PI.  &  Pr.,  49. 

The  averment  or  innuendo  that  plaintiff  was  the  person  referred 
to  will  not  make  the  petition  sufficient  unless  the  facts  and  circum- 
stances alleged  are  such  that  the  truth  of  the  innuendo  can  be  rea- 
sonably inferred  therefrom. 

The  question  is  "whether  the  explanation  given  (by  the  innuendo) 
is  a  legitimate  conclusion  from  the  premises  stated,"  and  to  determine 
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this  question  must  be  in  all  cases  the  exclusive  province  of  the  courts. 
13  PL  &  Pr.,  54. 

Measured  by  these  rules  we  think  the  petition  in  this  case  was  in- 
sufficient and  the  trial  judge  did  not  err  in  sustaining  the  general 
demurrer. 

Briefly  summarized,  the  facts  alleged  upon  which  the  innuendo  is 
based  are:  The  defamatory  words  published  upon  the  face  of  the 
publication  referred  only  to  nine  unnamed  women,  who  resided  in 
South  Silsbee.  Plaintiff  and  his  wife  resided  in  South  Silsbee  and 
were  among  the  most  prominent  of  the  citizens  of  that  place  who 
opposed  the  construction  and  maintenance  of  the  fence  alleged  in  the 
publication  to  have  been  feloniously  cut  by  nine  women  of  said  town. 
At  the  time  mentioned  in  the  publication  fifteen  women  and  seven- 
teen men  resided  in  South  Silsbee.  Plaintiff  and  his  wife  had  noth- 
ing to  do  with  the  cutting  of  the  fence. 

It  seems  to  us  that  these  facts  so  far  from  sustaining,  negative  the 
conclusion  that  plaintiff  or  his  wife  was  intended  to  be  referred  to 
in  the  alleged  libelous  publication. 

There  is  no  denial  in  the  petition  that  the  fence  was  cut  as  charged, 
nor  that  nine  women  of  South  Silsbee  were  engaged  in  its  cutting, 
and  upon  the  face  of  the  publication  the  only  persons  referred  to  were 
the  nine  unnamed  women  who  did  the  cutting.  The  fact  that  plain- 
tiff was  prominent  among  the  thirty  or  more  inhabitants  of  said  town 
in  opposing  the  construction  of  the  fence  could  raise  nothing  more 
than  a  suspicion  fcr  surmise  that  he  and  his  wife  were  referred  to  in 
said  publication  and  can  not  be  held  to  be  any  evidence  of  the  fact 
that  such  publication  did  refer  to  them. 

The  further  allegation  that  the  statements  made  in  the  publication 
concerning  plaintiff  and  his  wife  and  all  the  men  and  women  residing 
in  South  Silsbee  were  repeatedly  made  orally  by  each  of  the  defend- 
ants, adds  nothing  to  the  sufficiency  of  the  petition  in  this  regard. 

The  allegation  that  subsequent  to  the  first  publication  before  set 
out,  the  defendant  Townsite  Company  ratified  and  adopted  the  acts 
of  their  agents,  defendants  Fortenberry  and  Eyres,  and  in  a  suit 
brought  by  said  company  against  Joe  Busby  et  al.,  adopted  and 
reiterated  the  charges  before  set  out  and  made  such  charges  against 
plaintiff  and  his  wife  by  name,  does  not  help  the  allegations  upon 
which  the  innuendo  is  based.  If  the  publication  was  not  libelous  no 
ratification  on  part  of  said  defendant  could  make  it  so,  and  any  allega- 
tion in  the  suit  mentioned  was  privileged  and  would  not  sustain  an 
action  for  libel. 

A  general  demurrer  only  admits  the  truth  of  the  facts  pleaded  and 
does  not  admit  the  truth  of  the  inference  or  conclusion  of  the  pleader 
based  upon  the  facts  alleged,  unless  the  facts  alleged  are  sufficient  to 
authorize  such  inference  or  conclusion.  Allegation  in  the  petition  in 
this  case  that  the  publication  complained  of  was  made  concerning 
plaintiff  being  but  a  conclusion  of  the  pleader  from  the  facts  and 
circumstances  alleged,  and  such  facts  being  insufficient  to  sustain  or 
justify  such  conclusion  as  a  reasonable  inference  therefrom,  the  de- 
murrer was  properly  sustained,  (Witham  v.  Atlanta  Journal,  53 
S.  E.,  106.) 
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The  case  of  Schulze  v.  Jalonick,  29  S.  W.,  193,  and  14  Texas  Civ. 
App.,  656,  relied  on  by  appellant,  does  not  support  his  contention 
that  the  petition  in  this  case  is  sufficient.  In  that  case  the  petition 
charged  libel  upon  a  publication  which  stated  that  the  plaintiff, 
Alvin  Schulze,  was  the  owner  of  a  building  in  which  an  illegal  busi- 
ness known  as  a  "blind  tiger"  was  conducted.  The  name  of  the 
plaintiff  being  thus  connected  with  the  unlawful  business  the  aver- 
ment or  innuendo  that  the  defendant  intended  by  the  publication  to 
charge  plaintiff  with  being  engaged  in  the  conduct  of  such  business 
was  a  reasonable  inference  from  the  facts  stated  in  the  publication, 
and  therefore  the  facts  alleged  in  the  petition  were  sufficient  to  sus- 
tain the  innuendo. 

Having  reached  the  conclusion  that  the  general  demurrer  was  prop- 
erly sustained,  it  follows  that  the  judgment  of  the  court  below  should 
be  affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


John  H.  Bboocks  et  al.  v.  B.  R.  Payne  et  al. 

Decided  January  15,  1910. 

1. — Colonist — Alienation  of  Land — Void  Contract. 

By  express  statute  in  force  in  1835  a  colonist  was  forbidden  to  alienate 
his  land  before  the  final  title  was  extended;  such  contract  was  therefore  void, 
and  an  order  made  by  the  probate  court  in  administration  upon  the  estate 
of  the  colonist  directing  the  surviving  wife  as  the  administrator  to  execute 
a  deed  in  consummation  of  such  a  contract,  and  the  deed  executed  in  pur- 
suance thereof,  conferred  no  right  or  title  to  the  land  as  against  the  heirs 
of  the  colonist. 

2. — Specific  Performance — County  Court — Jurisdiction. 

In  1837  the  County  Courts  sitting  in  matters  of  probate  had  no  authority 
to  decree  specific  performance  of  a  contract  for  the  conveyance  of  land  made 
by  the  intestate. 

8. — Trial  without  Jury — Finding  of  Fact. 

In  the  trial  of  a  case  before  the  court  without  a  jury,  the  issue  being 
whether  or  not  a  grantor  had  ratified  and  confirmed  an  invalid  contract  for 
the  conveyance  of  land  previously  made  by  him,  evidence  considered  and  held 
insufficient  to  reverse  a  finding  of  the  trial  court  in  the  negative,  although 
it  might  have  been  sufficient  to  support  a  contrary  finding. 

4. — Invalid  Probate  Sale — Acquiescence — No  Estoppel. 

The  erroneous-  belief  by  heirs  in  the  validity  of  an  order  by  the  probate 
court  decreeing  the  specific  performance  of  a  void  contract  by  their  ancestor 
for  the  conveyance  of  land,  and  their  subsequent  acquiescence  in  the  claim 
of  the  vendee  and  those  holding  under  him,  would  not  in  and  of  itself  estop 
them  from  afterward  asserting  their  legal  title  to  said  property.  There  must 
be  some  affirmative  act  causing  the  other  party  to  change  his  position  to  his 
injury  to  constitute  estoppel. 

5. — Survivor  of  Community — Power — Community  Obligation. 

A  survivor  of  the  community  has  no  authority  to  carry  out  a  void  con- 
tract made  by  the  deceased  spouse.  The  power  of  a  survivor  of  the  community 
to  act  as  such  ceases  when  he  or  she  qualifies  as  administrator  or  administra- 
trix of  the  estate. 

Vol.  LVni  Civil— 88. 
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6. — Deed  of  Ancestor — Estoppel. 

Although  a  survivor  of  the  community  may  be  without  authority  under 
certain  circumstances  to  convey  the  property  of  the  community,  her  deed 
thereto  may  estop  her  and  her  heirs  from  claiming  her  interest  in  the  same. 

7. — Specific  Performance — Void  Contract — Return  of  Consideration. 

Where  a  surviving  wife  as  administratrix  of  the  husband's  estate,  under 
a  void  order  of  the  probate  court  executed  a  deed  in  specific  performance  of  a 
void  contract  by  the  deceased  husband  for  conveyance  of  community  land,  the 
heirs  of  the  husband  in  a  suit  for  the  land,  would  not  be  required  to  tender 
the  consideration  received  by  their  ancestor;  but  if  they  were,  it  would  devolve 
on  the  purchaser  or  those  claiming  under  him  to  prove  definitely  the  amount 
or  value  of  the  consideration  paid  before  they  would  be  entitled  to  recover 
the  same.  Nor  could  such  purchaser  or  his  vendee  recover  any  of  the  con- 
sideration when  the  value  of  the  portion  of  the  land  retained  by  him  or  them 
under  the  judgment  of  the  court  exceeded  in  value  the  consideration  paid. 

Appeal  from  the  District  Court  of  Jefferson  County,  Texas.  Tried 
below  before  Hon.  W.  B.  Powell. 

Greet  &  Minor  and  John  H.  Brooks,  for  appellants. — After  the  pas- 
sage of  the  Act  of  March  26,  1834  (sec.  36,  1  Sayles'  Early  Laws, 
p.  102),  a  colonist  could,  at  any  time  after  his  title  issued,  alienate 
by  written  conveyance,  or  by  parol  up  to  1840,  his  land  previously 
granted  to  him,  and  therefore  could  by  either  of  such  means  ratify 
a  contract  to  sell  made  prior  to  receiving  his  title,  although  such 
contract  when  made  was  forbidden  by  the  law  as  it  then  existed;  for 
such  ratification,  occurring  after  the  issuance  of  title  when  the  inhi- 
bition of  the  law  no  longer  applied,  was  regarded  as  a  new  contract 
or  a  new  sale  and  could  be  effected  by  the  same  means  (parol  or 
writing)  necessary  to  make  an  original  valid  sale  or  contract.  Sec. 
36,  Act  March  26,  1834,  1  Sayles'  Early  Laws,  102;  Atkinson  v. 
Bell,  18  Texas,  479 ;  Texas  Tram  &  Lumber  Co.  v.  Gwin,  52  S.  W., 
Ill;  Monroe  v.  Searcy,  20  Texas,  353;  Downs  v.  Porter,  54  Texas, 
61 ;  Scott  v.  Maynard,  Dallam,  551. 

The  facts  from  which  the  inference  is  to  be  drawn  that  William 
Boberts,  after  title  issued  to  him,  ratified  by  parol  or  otherwise  his 
contract  with  David  Brown,  made  prior  to  receiving  his  title,  are  all 
either  admitted  or  are  undisputed,  and  since  they  by  their  overwhelm- 
ing preponderating  weight  lead  to  the  one  and  only  natural  conclu- 
sion, being  conclusive  to  the  point,  that  Wm.  Roberts,  after  title  issued 
to  him  and  prior  to  his  death,  accepted  with  full  knowledge  of  all  the 
facts  the  benefits  of  his  former  contract  with  David  Brown  and  rati- 
fied the  same  by  parol  or  otherwise,  said  contract  being  to  the  effect 
that  he  would  give  Brown  one-half  of  his  (Roberts')  headright  in 
consideration  of  Brown's  services  and  expenses  to  be  performed  and 
borne  in  locating  and  surveying  the  league  and  paying  all  govern- 
ment and  Land  Office  expenses  and  dues  for  obtaining  the  title,  it 
follows  as  a  matter  of  law  after  this  long  lapse  of  time  (over  seventy 
years)  when  all  direct  sources  of  proof  are  obliterated,  that  there 
being  no  dispute  as  to  the  facts  and  they  pointing  conclusively  by  an 
overwhelming  weight  all  to  one  inevitable  conclusion,  the  court  should 
have  reached  that  one  natural  conclusion;  and  therefore  this  court 
should  find,  as  a  matter  of  law,  or,  at  any  rate,  as  a  fact  conclusively 
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established  by  the  admitted  and  undisputed  testimony,  that  Wm. 
Roberts  did  ratify  the  contract,  just  as  the  lower  court  should  have 
found.  Art.  1027,  Rev.  Stats.;  Henne  &  Meyer  v.  Moultrie,  97  Texas, 
216;  Nowlin  v.  Hall,  97  Texas,  443;  Patrick  v.  Smith,  90  Texas,  267; 
Lee  v.  International  &  G.  N.  R.  Co.,  89  Texas,  683;  Houston  &  T. 
C.  Ry.  Co.  v.  Strycharski,  92  Texas,  1;  Grant  v.  Searcy,  35  S.  W., 
862;  Cope  v.  Blount,  38  Texas  Civ.  App.,  516;  Searcy  v.  Grant,  90 
Texas,  97;  Underwood  v.  Jones,  95  Texas,  124;  Eastham  v.  Hunter, 
98  Texas,  560;  Kramer  v.  Wolf  Cigar  Stores  Co.,  99  Texas,  601. 

Although  a  sale  or  a  contract  to  sell  by  a  colonist  of  his  headright 
prior  to  the  issuance  of  the  title,  if  made  prior  to  the  adoption  of  the 
Constitution  of  March  17,  1836,  was  invalid  under  the  Act  of  March 
26,  1834,  yet  such  contract  was  subject  to  ratification,  first,  after  title 
issued,  and  second,  after  the  adoption  of  said  Constitution;  and  cer- 
tain equities  might  intervene  preventing  recovery  by  the  original 
grantee  or  his  heirs.  Houston  v.  Killough,  80  Texas,  308;  Clay  v. 
Clay's  Heirs,  35  Texas,  528;  Means  v.  Robinson,  7  Texas,  516;  Hunt 
v.  Turner,  9  Texas,  390;  Mills  v.  Alexander,  21  Texas,  164;  Ledyard 
v.  Brown,  27  Texas,  404;  Grant  v.  Heirs  of  Wallis,  60  Texas,  351; 
Holmes  v.  Johns,  56  Texas,  50;  Rodriguez  v.  Haynes,  76  Texas,  232; 
Buchanan  v.  Park,  36  S.  W.,  807;  Norton  v.  Conner,  14  S.  W.,  194. 

In  this  country,  where  heretofore  lands  have  been,  as  a  rule,  wild 
and  unsettled,  and  where  actual  possession  rarely  accompanied  a  sale, 
at  least  in  early  days,  a  sale  or  a  ratification  of  a  sale,  whether  made 
by  parol  or  writing  may  be  proven  by  circumstances;  and  the  infer- 
ence of  a  sale  or  ratification  will  arise  without  proof  of  actual 
possession  by  the  vendee.  Arthur  v.  Ridge,  40  Texas  Civ.  App.,  137; 
Texas  Tram  &  Lumber  Co.  v.  Gwin,  52  S.  W.,  113;  Bringhurst  v. 
Texas  Company,  39  Texas  Civ.  App.,  500;  Garner  v.  Lasker,  71 
Texas,  435. 

Inasmuch  as  the  undisputed  evidence  shows  that  David  Brown 
located  and  surveyed  William  Roberts'  headright,  bearing  all  ex- 
penses therefor  and  further  paid  the  government  dues,  plaintiffs 
and  interveners  were,  in  any  event,  required,  as  a  condition  necessary 
to  recovery,  to  offer  to  restore  and  to  restore  the  value  of  Brown's 
services  and  the  amount  of  his  expenses  and  advances  with  interest, 
and  not  having  done  so  they  could  not  recover,  and  since  the  judg- 
ment did  not  award  to  the  defendant,  Broocks  (standing  in  Brown's 
shoes),  or  to  any  of  the  defendants,  these  sums  it  is  necessarily  erro- 
neous. Houston  v.  Killough,  80  Texas,  307;  Hunt  v.  Turner,  9 
Texas,  385;  Mills  v.  Alexander,  21  Texas,  154;  Ledyard  v.  Brown, 
27  Texas,  405;  Rodriguez  v.  Haynes,  76  Texas,  232;  Buchanan  v. 
Park,  36  S.  W.,  807;  Rivers  v.  Foote,  11  Texas,  670;  Lapowski  v. 
Smith,  1  Texas  Civ.  App.,  395;  sec.  29  of  decree  272,  article  66,  p. 
101,  1  Sayles'  Early  Laws;  sees.  2  and  5,  decree  128,  article  53,  pp. 
78  and  79,  1  Sayles'  Early  Laws;  sec.  2  of  decree  309,  article  82,  p. 
126,  1  Sayles'  Early  Laws. 

Since  the  probate  records  of  San  Augustine  County  are  incomplete, 
and  especially  since  it  was  shown  that  some  papers  in  William  Rob- 
erts' estate  were  missing;  and  since  it  appears  that  the  deed  made 
by   Sarah   Roberts,   administratrix,  to   David   Brown   on   August   8, 
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1837,  recites  a  cash  consideration  of  two  thousand  dollars  paid  upon 
delivery,  showing  it  was  made  upon  "an  order"  of  the  Probate  Court, 
without  specifically  referring  as  the  basis  of  the  deed  to  the  order  of 
March  29,  1837,  on  the  petition  of  March  27,  1837,  directing  the 
making  of  a  deed  in  pursuance  of  a  prior  contract  between  Brown 
and  Roberts,  which  order  was  made  on  the  day  Sarah  Roberts  was 
appointed  administratrix,  and  thirty-five  days  before  she  qualified, 
and  over  four  months  before  the  deed;  and  since  Sarah  Roberts  and 
the  heirs  recognized  and  acquiesced  in  this  deed  showing  a  present 
sale  and  the  assertion  of  title  under  it  by  Brown  and  his  vendees  for 
over  sixty  years,  it  will  now  be  presumed  in  support  of  the  deed  and 
the  regularity  of  the  proceedings  that  another  lawful  and  regular 
order  authorizing  a  sale  for  a  present  consideration,  as  evidenced  by 
the  deed,  was  made  in  harmony  with  the  recitals  of  the  deed,  be- 
cause, first,  it  will  be  presumed  that  the  proceedings  were  regular  and 
the  court  exercised  its  authority  lawfully  and  in  an  orderly  manner, 
unless  the  contrary  conclusion  appears  necessary  from  what  the 
record  affirmatively  shows;  and  second,  such  other  order  is  not  in- 
consistent with  the  deed  and  other  facts,  but  is  alone  in  harmony 
with  the  recitals  in  the  deed.  On  presumption  of  an  order:  Green- 
leaf  on  Evidence,  sees.  46,  48,  509;  Miles  v.  Dana,  13  Texas  Civ. 
App.,  241 ;  Weems  v.  Masterson,  80  Texas,  45 ;  Taffinder  v.  Lea,  19 
S.  W.,  682;  Giddings  v.  Day,  84  Texas,  606;  Ruby  v.  Volkenberg, 
72  Texas,  461 ;  Corley  v.  Anderson,  5  Texas  Civ.  App.,  213 ;  Martin 
v.  Robinson,  67  Texas,  368;  Murchison  v.  White,   54  Texas,  83. 

The  evidence  conclusively  showed  (1)  that  William  Roberts  before 
his  death  ratified  the  former  contract;  and  (2)  that  either  the  deed 
of  August  8,  1837,  by  Sarah  Roberts,  administratrix,  was  a  sale  and 
made  upon  a  present  consideration  moving,  or,  if  not,  that  Sarah 
Roberts  as  survivor  in  community  also  ratified  the  former  contract 
and  agreed  to  carry  out  and  thus  discharge  the  community  obligation 
before  and  independently  of  the  administrator's  deed;  therefore  the 
court  should  have  denied  plaintiffs  and  interveners  any  recovery 
whatsoever,  and  the  judgment  was  erroneous  upon  said  grounds.  On 
authority  of  survivor  in  community  and  presumptions  arising:  Vera- 
mendi  v.  Hutchins,  48  Texas,  552;  Sanger  v.  Moody,  60  Texas,  99; 
Box  v.  Word,  65  Texas,  166;  Baldwin  v.  Roberts,  13  Texas  Civ.  App., 
572;  Maxson  v.  Jennings,  19  Texas  Civ.  App.,  707;  Stipe  v.  Shirley, 
33  Texas  Civ.  App.,  226. 

On  estoppel  by  the  recitals:  Corzine  v.  Williams,  85  Texas,  506; 
Henderson  v.  Lindley,  75  Texas,  189;  Cope  v.  Blount,  38  Texas  Civ. 
App.,  516. 

On  estoppel  from  the  conveyance  of  the  land  itself  and  not  the 
mere  right  of  the  estate:  Carothers  v.  Alexander,  74  Texas,  328; 
Cope  v.  Blount,  38  Texas  Civ.  App.,  516;  Wells  v.  Steckelberg,  52 
Neb.,  597. 

On  the  estoppel  from  the  covenant  of  warranty:  11  Am.  &  Eng. 
Enc.  Law,  397-398;  id.,  vol.  8,  p.  160;  Cope  v.  Blount,  38  Texas 
Civ.  App.,  516;  Heard  v.  Hall,  16  Pick.  (Mass.),  460;  Morris  v. 
Wheat,  8  App.  Cas.  (D.  C),  379;  Sumner  v.  Williams,  8  Mass.,  207, 
5  Am.  Dec,  83, 
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Even  if  David  Brown  were  an  official  surveyor,  a  contract  between 
Roberts  and  him  by  which  the  former  was  to  pay  one-half  his  head- 
right  in  consideration  of  certain  services  and  expenses,  including  the 
service  of  surveying,  would  not  be  void,  but  at  most  would  only  be 
irregular  and  subject  only  to  a  direct  attack  seasonably  made,  and 
the  contract  could  not  on  any  such  grounds  be  attacked  in  this  suit 
by  the  heirs  of  William  Roberts  after  the  lapse  of  seventy  years  of 
acquiescence  and  recognition.  And  the  title  and  rights  of  defendants 
under  said  contract  are  now  concluded  and  complete,  either  by  deed, 
ratification  or  estoppel  and  can  not  be  assailed  in  any  such  manner. 
Section  29  of  decree  272,  article  66,  p.  101,  1  Sayles'  Early  Laws; 
sections  2,  5,  and  6,  decree  128,  article  53,  p.  79,  1  Sayles'  Early 
Laws;  Rutherford  v.  Stamper,  60  Texas,  447;  Fisher  v.  Wood,  65 
Texas,  199;  Byars  v.  Thompson,  80  Texas,  468;  McCampbell  v. 
Durst,  15  Texas  Civ.  App.,  534. 

Lewis  &  Phillips  and  Oliver  J.  Todd,  for  appellees. — The  contract 
between  Brown  and  Roberts  being  void,  created  no  right  whatsoever; 
and  if  any  obligation  existed  between  the  parties  it  was  independent 
of  the  illegal  contract.  DeLeon  v.  White,  9  Texas,  598;  Flanikin 
v.  Fokes,  15  Texas,  180;  Wills  v.  Abbey,  27  Texas,  203;  Cotulla  v. 
Laxson,  60  Texas,  443;  Keith  v.  Fountain,  3  Texas  Civ.  App.,  391; 
Wiggins  v.  Bisso,  92   Texas,  219. 

The  contract  between  Roberts  and  Brown  being  illegal  and  in  vio- 
lation of  the  law  can  not  be  ratified  as  contended  for  by  appellants. 
Rue  v.  Missouri  Pac.  Ry.  Co.,  74  Texas,  479. 

The  action  of  the  court  in  not  entering  judgment  for  appellants 
for  the  services  rendered  by  Brown  was  proper  because  they  did  not 
plead  or  prove  any  right  to  any  such  sum.  Wilkins  v.  Owens,  102 
Texas,  197. 

Appellants  being  holders  of  the  record  title  and  suing  to  ascertain 
their  legal  ownership,  can  not  be  estopped  from  asserting  such  legal 
title  by  any  negligence  or  delay  on  their  part  in  asserting  their  rights. 
Wilkins  v.  Owens,  102  Texas,  197;  Hilburn  v.  Harris,  29  S.  W., 
923;  Mast  v.  Tibbies,  60  Texas,  304;  Moss  v.  Berry,  53  Texas,  632; 
Davidson  v.  Wallingford,  30  S.  W.,  290. 

The  only  rights  which  appellants  assert  are  such  rights  as  Brown 
took  under  the  administrator's  sale,  and  said  appellants  do  not  claim 
or  assert  any  purchase  of  or  assignment  by  Brown  or  his  heirs  of  the 
sum  of  money  (which  they  allege  in  their  brief  to  be  $73)  to  which 
they  claim  Brown  was  legally  entitled,  and  said  claim  of  $73  is  now, 
so  far  as  this  record  shows,  vested  in  Brown  and  his  estate  rather 
than  the  appellants,  and  if  it  were  true  that  the  Roberts  heirs  were 
indebted  to  the  Brown  heirs  in  the  sum  of  $73,  this  would  not  be 
any  reason  why  these  appellees  should  not  recover  the  land  in  con- 
troversy.    Wilkins  v.  Owens,  102  Texas,  197. 

There  is  no  situation  presented  here  upon  which  a  presumption  of 
any  additional  order  of  the  Probate  Court  of  San  Augustine  County 
can  be  indulged.  Tucker  v.  Murphy,  1  S.  W.,  76;  House  v.  Brent, 
69  Texas,  27;  Hill  r.  Templeton,  29  S.  W.,  537;  Perry  v.  Blakey, 
47  S.  W.,  845. 
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It  was  unnecessary  for  appellees  to  make  any  additional  offer  to  do 
equity  because  if  an  offer  had  been  necessary,  it  was  complied  with; 
and  furthermore,  appellants  have  not  plead  or  proven  any  subrogation 
to  the  rights  of  Brown  for  the  collection  of  his  legal  surveyor's  fees; 
and  because  the  appellees  were  not  suing  to  enforce  any  equitable 
claim,  but  upon  their  legal  rights;  and  because  appellants  in  affirm- 
atively seeking  equity  did  not  themselves  offer  to  do  equity,  but  on 
the  contrary  insisted  upon  legal  rights  based  on  a  legal  estoppel  (which 
is  unfounded  in  equity),  and  asked  for,  and  recovered  one-half  of 
the  lands  on  a  legal  estoppel  based  upon  Mrs.  Roberts'  warranty, 
which  one-half  of  the  property  recovered  exceeds  many  times  the 
amount  that  Brown  wras  entitled  to;  and  having  so  recovered,  and 
being  now  endeavoring  to  hold  such  property,  they  could  not  assert 
further  rights  in  equity  without  offering  to  surrender  the  one-half 
the  property  recovered  or  to  credit  it  against  their  claim. 

The  contract  sought  to  be  enforced  being  illegal  and  prohibited 
by  law,  and  the  attempted  specific  performance  thereof  being  without 
jurisdiction  and  void,  and  the  deed  having  been  made  in  pursuance 
of  the  void  decree,  and  being  an  attempted  consummation  of  the 
prior  illegal  agreement,  the  law  will  not  give  effect  to  the  deed  thus 
executed  by  Sarah  Roberts  in  pursuance  of  a  void  judicial  order, 
either  directly  or  by  the  indirect  method  of  estoppel.  16  Cyc,  706, 
and  cases  cited;  1  Greenleaf,  Ev.,  324;  Stevens  v.  Hayes,  48  Am. 
Dec,  359;  Dougal  v.  Fryer,  22  Am.  Dec,  458;  Caffrey  v.  Dudgeon, 
10  Am.  Rep.,  133;  Atkinson  v.  Bell,  18  Texas,  479;  Holmes  v.  Johns, 
56  Texas,  51;  Hickman  v.  Stone,  5  S.  W.,  835. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  to  a  tract  of  1578  acres  of  land,  a  part  of  the  William  Rob- 
erts headright  league  in  Sabine  County.  The  appellees,  who  recov- 
ered in  the  court  below,  are  descendants  of  William  Roberts,  the  orig- 
inal grantee,  and  claim  by  inheritance.  The  appellants  claim  under 
David  Brown,  and  the  only  fact  issue  in  the  case  is  whether  said 
Brown  acquired  the  title  of  William  Roberts  and  his  wife,  Sarah 
Roberts. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  appellees  for  a  portion  of  the  land  claimed  by  them,  such 
portion  being  a  part  of  the  undivided  one-half  of  the  land  owned 
by  William  Roberts,  the  community  interest  of  the  wife  of  said  Rob- 
erts in  the  land  being  adjudged  to  appellants. 

As  before  stated,  the  land  in  controversy  is  a  part  of  a  league 
granted  by  the  Government  of  Mexico  to  William  Roberts.  The  title 
was  extended  on  November  12,  1835.  William  Roberts  died  in  the 
latter  part  of  the  year  1836  or  early  in  1837.  His  widow,  Sarah 
Roberts,  procured  letters  of  administration  upon  his  estate  from  the 
Probate  Court  of  San  Augustine  County  in  the  spring  of  1837,  and 
acting  under  an  order  of  said  court,  which  will  be  hereinafter  set 
out,  she  conveyed  the  south  half  of  the  league,  including  the  land 
in  controversy,  to  David  Brown  on  August  8,  1837.  The  application 
of  Sarah  Roberts,  upon  which  the  order  above  mentioned  was  granted, 
is  as  follows: 
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"The  Hepublic  of  Texas, 
San  Augustine  County. 
"To  the  Honorable  Wm.  McFarland,  Chief  Justice  and  Judge  of  the 

Probate  Court,  holding  session  in  and  for  the  County  and  Republic 

aforesaid : 

"The  petition  of  Sarah  Roberts,  administrator  upon  the  estate  of 
William  Roberts,  deceased,  represents  unto  your  Honor  that  the  said 
William  Roberts  in  his  lifetime  agreed  and  contracted  to  and  with  one 
David  Brown  for  him,  the  said  David  Brown,  to  clear  out  of  the 
Land  Office  the  land  to  which  he,  the  said  William  Roberts,  was 
entitled  as  a  settler  and  citizen,  and  he,  the  said  David  Brown,  hav- 
ing located,  surveyed  and  paid  the  office  fees  in  obtaining  a  title  from 
Government  for  his,  the  said  William  Roberts  land,  and  he,  the  said 
William  Roberts,  having  died  before  making  a  title  to  the  said  David 
Brown,  your  petitioner,  administrator  as  aforesaid,  therefore  petitions 
your  Honor  for  leave  to  make  and  execute  a  title  to  the  land  to 
which  the  said  David  Brown  is  entitled  to,  to  him,  the  said  David 
Brown. 

"Your  petition  prays  for  such  other  and  further  relief  as  in  duty 
bound  will  ever  pray,  etc.     27th  March,  A.  D.,  1837. 

E.  W.   Cullen, 
Atty.  pro.  pettr." 

Upon  this  petition  were  file  marks,  endorsements  and  orders  as 
f  ollow8 : 

(Back  of  petition.) — "Let  the  order  of  sale  be  granted  as  prayed 
for  in  petition.     27th  March,  1837.     Wm.  McFarland,  C.  J.  C.  C." 

"Filed  March  27,  1837.     S.  W.  Blount,  Clk." 

(File   marks   in   two   places.) 

(Probate  Papers,  San  Augustine  County,  Texas.) 

"It  is  ordered  by  the  court  that  an  order  be  granted  to  Sarah 
Roberts,  admr.  on  the  estate  of  William  Roberts,  deceased,  to  make 
a  title  to  one-half  league  of  land  to  David  Brown  as  prayed  for  in 
the  petition/'     (Not  dated.) 

Following  this  petition  and  order  there  is  found  upon  the  probate 
minutes  of  said  County  Court  the  following: 

"Probate  Court,  March  term,   1837.     March  29,   1837. 

"It  is  ordered  by  the  court  that  an  order  be  granted  to  Sarah 
Roberts,  admr.  on  the  estate  of  William  Roberts,  deceased,  to  make  a 
title  to  one-half  league  of  land  to  David  Brown,  as  prayed  for  in 
the  petition." 

On  August  8,  1837,  Sarah  Roberts,  as  administratrix  of  the  estate 
of  William  Roberts,  conveyed  the  south  half  of  the  league  to  David 
Brown,  describing  the  land  conveyed  by  metes  and  bounds.  This 
deed,  which  was  duly  recorded  on  the  18th  day  of  August,  1837, 
omitting  the  description  of  the  land,  is  as  follows: 

"Republic  of  Texas, 
San  Augustine  County. 

"This  indenture  made  and  entered  into  in  this  eighth  day  of 
August,  in  the  year  of  our  Lord  One  Thousand  Eight  Hundred  and 
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thirty-seven,  1837,  Sarah  Boberts,  administratrix  of  William  Bob- 
erts, deceased,  of  the  County  and  Bepublic  aforesaid,  by  virtue  of  an 
order  of  the  Honorable  Probate  Court  of  said  county,  and  David 
Brown,  of  the  other  part,  also  of  the  County  and  Bepublic  aforesaid, 
witnesseth:  That  for  and  in  consideration  of  the  sum  of  Two  Thou- 
sand Dollars  of  good  and  lawful  money  in  hand  paid  by  the  said 
David  Brown  to  the  said  Sarah  Boberts,  administratrix  as  aforesaid, 
at  and  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  Sarah  Boberts  doth  bargain, 
sell,  alien  and  convey  and  by  these  hath  bargained,  sold,  aliened  and 
conveyed  unto  the  said  David  Brown,  his  heirs  and  assigns  (here  fol- 
lows description  of  the  land),  and  for  the  said  David  Brown  to  have 
and  to  hold  said  half  league  of  land  together  with  all  and  singular 
the  rights,  members  and  appurtenances  thereunto  belonging  or  in 
anywise  appertaining  unto  the  said  Brown,  his  heirs  and  assigns 
forever  in  fee  simple;  and  I,  the  said  Sarah  Boberts,  administratrix 
of  the  said  William  Boberts,  dec'd,  do  forever  warrant  and  defend 
the  right,  title,  interest  and  claim  of  the  said  David  Brown,  his  heirs, 
executors,  administrators  and  assigns  to  the  aforesaid  half  league  of 
land  or  bargained  premises,  not  only  against  myself,  the  said  Sarah 
Boberts,  administratrix,  my  heirs,  executors,  administrators  and  as^- 
signs,  but  against  the  claim  or  claims  of  all   persons  whatsoever. 

"In  testimony  whereof,  I,  the  said  Sarah  Boberts,  administratrix 
as  aforesaid,  hath  hereunto  set  my  seal  and  hand  on  the  day  and 
year  above  written,  delivered  in  the  presence  of  (interlined  in  the 
fifth,  seventeenth,  twentieth,  twenty-first,  seventy-ninth  lines  all  with 
Sarah    instead    of    Mary   Boberts). 

(Signed)  "Sarah  X  Boberts,  administratrix  of  Wm.  Boberts,  decM, 
her  mark." 

The  appellants  by  mesne  conveyances  hold  whatever  title  was  ac- 
quired by  David  Brown  to  the  south  half  of  said  league. 

In  addition  to  the  foregoing  statement  we  adopt  the  following  find- 
ings of  fact  filed  by  the  trial  judge: 

"The  court  finds  from  all  of  the  facts  and  circumstances  of  the 
case  that  David  Brown  was  an  English  deputy  surveyor  under  the 
Mexican  Government,  and  in  said  capacity  made  and  returned  the 
original  English  field  notes  upon  which  the  title  to  the  William  Bob- 
erts headright  survey,  the  land  in  controversy,  issued. 

"That  David  Brown  and  William  Boberts,  prior  to  the  issuance  of 
the  title  to  said  Boberts'  headright,  entered  into  some  sort  of  agree- 
ment, either  oral  or  written,  by  which  David  Brown  was  to  locate 
and  pay  the  office  fees  for  said  Boberts  upon  his  headright  survey, 
and  was  to  receive  in  return  therefor  a  one-half  interest  in  said 
league. 

"That  in  pursuance  of  said  contract  David  Brown,  an  English  or 
deputy  surveyor,  located,  surveyed  and  returned  the  English  field 
notes  to  said  league  upon  which  title  was  extended  by  the  Mexican 
Government  on  November  12,  1835,  and  that  David  Brown  paid  all 
expenses  and  official  fees  in  locating  and  titling  said  land. 

"That  said  William  Boberts  established  his  home  on  said  headright, 
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and  on  the  north  one-half  thereof,  where  he  lived  until  the  time  of 
his  death,  which  occurred  in  the  latter  part  of  1836  or  the  first  of 
1837. 

"That  Sarah  Roberts,  as  administratrix,  on  the  8th  day  of  August, 
1837,  executed  and  delivered,  in  accordance  with  the  orders  of  the 
court  hereinbefore  referred  to,  a  certain  administratrix's  deed  pur- 
porting to  convey  to  said  David  Brown  the  south  one-half  of  William 
Roberts'  headright,  by  metes  and  bounds,  which  deed  was  signed  by 
Sarah  Roberts  as  administratrix  by  attaching  her  mark  thereto,  and 
the  court  finds  that  said  deed  was  executed  in  accordance  with  the 
foregoing  orders  of  the  court,  and  none  other,  and  that  no  considera- 
tion of  any  kind  was  paid  by  the  said  David  Brown  to  the  said  estate 
further  than  the  performance  of  a  contract  recited  in  her  petition, 
which  deed  is  a  part  of  the  record  herein  and  is  hereby  referred  to 
for  a  more  perfect  statement  of  its  contents. 

"That  said  Sarah  Roberts,  the  surviving  widow  of  William  Roberts, 
resided  on  the  north  one-half  of  said  league  until  her  death,  which 
occurred  some  time  between  1845  and  1856,  and  that  she,  said  Sarah 
Roberts,  believed  until  the  time  of  her  death  that  the  Probate  Court 
had  authority  to  order  her  to  make  title  to  David  Brown,  and  that 
she  had  conveyed  him  a  good  title  by  her  deed  as  administratrix. 

"That  the  taxes  were  rendered  and  paid  upon  said  league  as  shown 
by  the  Comptroller's  certificates  which  are  contained  in  this  record, 
and  are  hereby  referred  to  for  a  more  perfect  statement  as  to  their 
contents,  which  in  substance  shows  that  the  widow  of  William  Rob- 
erts and  her  heirs  and  vendees  have  assessed  and  paid  taxes  on  the 
north  half  of  the  league  ever  since  1846  up  to  the  present  time,  and 
that  they  have  never  rendered  or  paid  on  the  south  one-half  of  the 
league,  and  that  David  Brown  and  his  vendees  have  practically  ren- 
dered and  paid  taxes  on  the  south  one-half  of  said  league  since  1846 
to  the  present  time. 

"That  the  heirs  of  said  William  Roberts  and  Sarah  Roberts  have 
taken  no  action  relative  to  the  land  in  controversy,  or  any  part  of 
the  south  half,  and  most  of  them  who  have  had  knowledge  of  the 
deed  to  Brown,  at  least  until  the  last  two  or  three  years,  supposed 
the  title  to  be  valid  in  said  David  Brown  and  his  assigns,  and  the 
said  heirs  took  no  action  whatsoever  with  reference  to  the  said  land 
in  the  way  of  taking  possession  of  the  same,  or  paying  taxes  on  same, 
or  asserting  acts  of  ownership  over  the  same. 

"The  court  further  finds  with  reference  to  the  land  in  controversy 
in  this  suit  that  it  is  open  timbered  land,  and  has  never  been  in  the 
possession  of  anyone,  and  no  open,  visible,  notorious  acts  of  owner- 
ship other  than  making  deeds  and  rendering  same  for  taxes  and 
Eayment  of  taxes,  so  far  as  they  are  shown  to  have  been  paid,  have 
een  exercised  over  same  by  David  Brown,  or  those  claiming  under 
him. 

"That  while  Sarah  Roberts  and  her  heirs,  and  the  heirs  of  William 
Roberts,  have  since  the  date  of  the  death  of  William  Roberts  down 
to  the  time  of  filing  this  suit  taken  no  legal  proceeding  to  cancel  or 
avoid  said  administratrix's  deed,  they  have  nevertheless  made  no 
assertion  to  David  Brown,  or  any  of  those  claiming  under  him,  that 
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they  did  not  claim  the  land  in  controversy,  nor  have  they  induced 
any  of  the  purchasers  under  Brown  to  make  purchase  under  said 
Brown  title  in  any  way  whatsoever,  nor  are  Brown  or  those  claiming 
under  him  shown  to  have  relied  on  any  acts  or  words  of  plaintiffs 
or  interveners  in  making  purchase. 

"That  while  some  of  the  probate  papers  of  San  Augustine  County 
have  been  lost  and  others  have  been  carelessly  kept,  the  said  petition 
of  said  Sarah  Roberts  to  be  allowed  to  transfer  one-half  of  the  head- 
right  of  her  deceased  husband  to  David  Brown,  as  above  mentioned, 
and  the  order  endorsed  upon  said  petition  and  the  said  order  recorded 
upon  the  minutes  of  the  court  which  referred  to  the  petition  and  the 
deed  to  said  Brown  reciting  the  said  order,  have  at  all  times  been 
of  record  or  on  file  in  San  Augustine  County,  Texas,  since  1837  until 
the  present  time ;  and  the  court  further  finds  that  none  of  the  probate 
minutes  of  San  Augustine  County  have  been  lost  or  destroyed,  but 
that  same  are  intact.  That  the  petition  to  make  the  deed  to  one-half 
of  the  land  was  not  among  the  file  papers  of  the  estate,  and  was  not 
found  until  discovered  by  the  abstractors  amongst  other  papers  in 
the  clerk's  office,  and  that  the  said  petition  was  not  of  record  in 
the  clerk's  office  when  Broocks  bought  the  land  in  controversy,  but 
the  order  or  judgment  of  the  court  and  said  petition  and  the  deed 
made  by  virtue  of  said  petition  were  of  record  when  Broocks  and  his 
vendors  bought. 

"That  said  David  Brown  from  the  time  of  the  issuance  of  the  title 
to  the  time  of  the  death  of  the  said  William  Roberts,  lived  at  the 
town  of  San  Augustine,  about  eight  or  nine  miles  from  the  place  of 
residence  of  said  Roberts,  but  whether  said  Brown  and  said  Roberts 
saw  each  other  during  that  period  of  time,  or  whether  said  David 
Brown  was  at  his  home  or  absent  during  that  time,  or  whether 
William  Roberts  was  absent  or  at  his  home  during  that  time,  there 
is  nothing  in  the  record  upon  which  the  court  can  find  or  conclude. 

"That  shortly  after  the  deed  from  Sarah  Roberts,  administratrix, 
was  executed  and  delivered  to  David  Brown,  that  said  Brown  made 
deed  to  said  property  to  William  Kerr,  and  that  same  was  sold  through 
various  mesne  conveyances,  and  passed  into  the  defendants  here,  but 
there  is  no  proof  in  the  record  that  the  plaintiffs  or  interveners 
herein  had  any  actual  knowledge  of  the  said  conveyances  of  the  south 
half  of  said  league,  except  the  deed  from  Sarah  Roberts,  administra- 
trix, to  David  Brown,  and  as  to  that  deed  I  find  that  the  widow, 
Sarah  Roberts,  and  all  of  the  adult  children  knew  of  the  deed,  but 
that  they,  nor  either  of  them,  knew  the  legal  effect  of  the  same,  but 
thought  it  conveyed  title  to  David  Brown  to  the  south  half  of  the 
league." 

The  oath  and  bond  of  Sarah  Roberts  as  administratrix  was  filed 
on  May  4,  1837.  David  Brown  was  one  of  the  sureties  upon  this  bond. 
The  inventory  of  the  estate  was  filed  December  6,  1837.  This  inven- 
tory only  shows  $50  cash  in  hand  of  the  administratrix. 

If,  as  found  by  the  trial  court,  the  deed  from  Mrs.  Roberts  to 
Brown  was  made  under  the  order  of  the  Probate  Court  directing  her 
to  make  such  conveyance  in  fulfillment  of  the  contract  between  Brown 
and  William  Roberts  recited  in  the  application  of  Mrs.   Roberts  for 


1910.]  Bboocks  v.  Payne.  523 

said  order,  such  deed  conveyed  no  title.  The  contract  was  in  contra- 
vention of  an  express  statute  which  forbade  a  colonist  to  alienate  his 
land  before  the  final  title  was  extended,  and  was  therefore  unen- 
forceable; and  in  addition  to  this,  the  County  Court  at  that  time 
had  no  authority  to  decree  specific  performance  of  a  contract  for 
the  conveyance  of  land,  and  therefore  the  order  directing  a  convey- 
ance for  the  purpose  of  carrying  out  said  contract,  and  the  deed 
executed  thereunder,  were  void.  Houston  v.  Killough,  80  Texas,  307; 
McCartey  v.  Merry,  59  S.  W.,  304;  Cope  v.  Blount,  38  Texas  Civ. 
App.,  516  (91  S.  W.,  616).  Appellants  recognize  this  as  well  settled 
law,  but  insist  that  the  trial  court  should  have  found  in  their  favor 
upon  other  grounds  hereinafter  discussed. 

The  first,  second  and  third  assignments,  which  are  presented  to- 
gether, assail  the  judgment  on  the  ground  that  it  is  unsupported  by 
the  evidence.  This  contention  is  presented  by  the  following  proposi- 
tion submitted  under  said  assignments: 

"The  facts  from  which  the  inference  is  to  be  drawn  that  William 
Roberts,  after  title  issued  to  him,  ratified  by  parol  or  otherwise  his 
contract  with  David  Brown  made  prior  to  receiving  his  title,  are  all 
either  admitted  or  are  undisputed,  and  since  they  by  their  over- 
whelming preponderating  weight  lead  to  the  one  and  only  natural 
conclusion,  being  conclusive  to  the  point  that  Wm.  Roberts,  after  title 
issued  to  him  and  prior  to  his  death,  accepted  with  full  knowledge 
of  all  the  facts  the  benefits  of  his  former  contract  with  David  Brown, 
and  ratified  the  same  by  parol  or  otherwise,  said  contract  being  to 
the  effect  that  he  would  give  Brown  one-half  of  his  (Roberts')  head- 
right  in  consideration  of  Brown's  services  and  expenses  to  be  per- 
formed and  borne  in  locating  and  surveying  the  league  and  paying 
all  Government  and  Land.  Office  expenses  and  dues  for  obtaining  the 
title,  it  follows  as  a  matter  of  law,  after  this  long  lapse  of  time 
(over  seventy  years)  when  all  direct  sources  of  proof  are  obliterated, 
that  there  being  no  dispute  as  to  the  facts  and  they  pointing  conclu- 
sively by  an  overwhelming  weight  all  to  one  inevitable  conclusion,  the 
court  should  have  reached  that  one  natural  conclusion;  and  therefore 
this  court  should  find,  as  a  matter  of  law,  or,  at  any  rate,  as  a  fact 
conclusively  established  by  the  admitted  and  undisputed  testimony, 
that  Wm.  Roberts  did  ratify  the  contract,  just  as  the  lower  court 
should  have  found.  The  evidence  being  admitted  and  undisputed  and 
conclusive,  the  question  becomes  to  all  intents  and  purposes  one  of 
law;  that  is,  what  conclusion  should  have  flown  from  the  admitted 
and  undisputed  facts?" 

This  proposition  is  based  upon  the  undisputed  evidence  which 
6hows  that  no  claim  was  ever  asserted  by  Mrs.  Roberts  or  Roberts' 
children,  who  lived  for  a  number  of  years  after  the  death  of  Wm. 
Roberts  on  portions  of  the  north  half  of  the  league  which  they 
divided  between  themselves,  to  any  portion  of  the  south  half  of  the 
league,  and  that  in  their  partition  deeds  and  in  subsequent  deeds 
executed  by  said  children  they  recognized  and  called  for  the  Brown 
line  as  located  by  the  deed  from  Mrs.  Roberts  to  Brown;  and  the 
further  fact  that  David  Brown's  home  was  in  the  town  of  San  Augus- 
tine, only  nine  miles  from  the  home  of  Wm.  Roberts,  and  that  Wm. 
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Roberts  lived  for  a  year  or  more  after  he  received  his  title,  and  dur- 
ing that  time  probably  transacted  business  in  said  town. 

These  facts,  it  is  contended,  coupled  with  other  undisputed  evi- 
dence showing  a  continuous  claim  and  assertion  of  ownership  of  the 
south  half  of  the  league  by  David  Brown  and  those  claiming  under 
him,  required  the  trial  court  to  find  as  a  fact  conclusion  that  Wil- 
liam Roberts  after  he  received  his  title  to  the  league  either  expressly 
ratified  his  original  contract  with  David  Brown  or  in  consideration 
of  the  services  rendered  by  Brown  under  said  contract,  the  benefit 
of  which  accrued  to  and  was  accepted  by  him,  verbally  or  by  -  deed 
which  has  been  lost  conveyed  to  Brown  the  south  half  of  the  league. 

While  the  facts  stated  would  have  authorized  the  court  to  have 
found  in  favor  of  appellants  upon  this  issue,  we  do  not  think  they 
compel  such  finding.  The  most  persuasive  of  these  facts,  viz.,  the 
continuous  claim  of  Brown  and  his  vendees  and  the  acquiescence  of 
Roberts'  children  in  such  claim,  is  greatly  weakened  if  not  destroyed 
by  the  conveyance  by  Mrs.  Roberts  under  a  void  order  of  the  Pro- 
bate Court.  The  claim  of  Brown  and  the  nonclaim  of  Roberts' 
heirs  can  be  reasonably  explained  by  the  theory  accepted  by  the  trial 
court,  that  all  of  said  parties  believed  that  the  order  of  the  court 
and  the  conveyance  made  thereunder  were  valid  and  passed  the  title 
to  Brown. 

Under  the  fourth,  fifth,  sixth,  seventh  and  eighth  assignments  of 
error,  which  is  unnecessary  to  set  out  or  discuss  m  detail,  the  appel- 
lants insist  that  the  judgment  of  the  court  below  should  be  reversed 
because  the  facts  shown  by  the  undisputed  evidence  estop  the  heirs 
of  William  and  Sarah  Roberts  and  their  descendants  from  asserting 
title  to  the  land  in.  controversy  against  those  claiming  under  David 
Brown,  or  at  least  such  facts  show  such  equity  in  Brown  and  those 
holding  under  him  as  to  require  plaintiffs,  as  a  condition  precedent 
to  their  recovery,  to  do  equity  by  restoring  to  defendants  who  hold 
under  said  Brown  the  consideration  paid  and  received  by  him  under 
his  contract  with  William   Roberts. 

■ 

We  agree  with  the  trial  judge  in  his  conclusion  that  the  evidence 
does  not  raise  the  issue  of  estoppel.  The  erroneous  belief  of  Roberts' 
heirs  in  the  validity  of  the  order  of  the  Probate  Court  and  the  con- 
veyance of  Mrs.  Roberts  thereunder  and  their  subsequent  acquiescence 
in  the  claim  of  Brown  and  those  holding  under  him,  would  not  in 
itself  deprive  them  of  their  legal  rights,  and  the  evidence  shows  no 
affirmative  act  on  their  part  which  should  estop  them  from  now 
asserting  their  title.  Their  mere  silence  and  failure  to  assert  their 
title  sooner  would  not  estop  them.  There  has  been  no  possession  of 
the  land  by  appellants  or  those  under  whom  they  claim,  and  nothing 
has  occurred  to  require  a  suit  to  protect  their  rights.  The  deeds 
made  by  Roberts'  children,  in  which  they  recognized  the  Brown  line, 
are  not  shown  to  have  been  seen  by  appellants,  and  there  is  nothing 
in  the  evidence  to  indicate  that  appellants  or  any  of  those  under 
whom  they  claim  relied  upon  the  recitals  in  said  deeds,  or  had  any 
knowledge    thereof    before    they    purchased    the    land    in    controversy. 

Appellees  are  not  in  the  position  of  one  who  sues  to  set  aside  a 
voidable  contract  under  which  he  is  shown  to  have  received  benefits, 
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and  the  rule  which  requires  a  plaintiff  in  such  case  as  a  condition 
precedent  to  recovery  to  do  equity  *by  restoring  the  benefit  received- 
under  the  contract,  has  no  application.  In  the  case  of  Houston  v. 
Killough,  supra,  which  is  cited  by  appellants  in  support  of  their 
contention,  the  legality  of  the  contract  in  the  performance  of  which 
the  void  deed  was  executed  does  not  seem  to  have  been  questioned. 
The  only  infirmity  in  the  title  of  defendants  passed  upon  in  that 
case  was  the  want  of  authority  in  the  Probate  Court  to  decree  specific 
performance  of  the  contract.  The  right  to  recover  the  consideration 
paid  by  the  defendants'  predecessor  in  title  and  received  by  plaintiffs' 
ancestor  under  an  illegal  and  unenforceable  contract,  does  not  seem 
to  have  been  in  the  mind  of  the  judge  who  wrote  the  opinion  in  that 
case,  nor  does  it  appear  that  the  question  of  burden  of  pleading  and 
proof  on  such  issue  was  under  consideration.  In  the  cases  of  Hunt 
v.  Turner,  9  Texas,  385,  and  Mills  v.  Alexander,  21  Texas,  154,  the 
contracts  were  fully  executed  and  the  apparent  legal  title  vested  in 
the  grantors,  and  in  order  for  heirs  of  the  grantors  to  recover  they 
had  first  to  cancel  the  deeds  of  their  ancestor,  and  the  court  held 
that  before  they  could  have  the  deeds  cancelled  and  recover  the  title 
to  the  land  they  would  be  required  to  return  the  consideration  re- 
ceived by  their  ancestors  for  the  land.  In  the  present  case  the  con- 
tract was  executory  and  does  not  purport  to  pass  the  title.  Brown 
could  not  have  enforced  specific  performance  against  Roberts  or  his 
estate,  and  it  is  not  necessary  for  appellees  in  this  case  to  set  aside 
the  contract  to  entitle  them  to  recover  the  land.  It  seems  clear  to 
us  that  if  no  deed  had  been  executed,  the  contract  between  Roberts 
and  Brown  would  have  been  no  barrier  to  appellees'  right  to  recover 
on  their  legal  title,  because  it  did  not  vest  Brown  with  any  title 
either  legal  or  equitable.  He  had  no  rights  under  the  contract  and 
his  only  right  against  Roberts  or  his  estate  would  have  been  limited 
to  compensation  for  the  services  rendered  by  him  in  locating  and 
surveying  the  land  and  obtaining  the  issuance  of  title  thereto  to 
Roberts.  The  deed  executed  by  Mrs.  Roberts  being  void  and  no 
consideration  having  been  paid  therefor  by  Brown  other  than  the 
services  performed  by  him  under  his  unenforceable  contract,  he  ac- 
quired no  rights  under  said  deed.  The  evidence  fails  to  show  that 
appellants  have  any  right  to  recover  the  amount  due  Brown  as  com- 
pensation for  his  services,  and  fails  to  show  what  amount  was  due 
Brown  as  such  compensation,  and  it  therefore  follows  that  no  judg- 
ment should  have  been  rendered  in  appellants  favor  on  this  claim. 
(McCartey  v.  Merry,  59  S.  W.,  304;  Puller  v.  O'Neil,  69  Texas,  349; 
Wilkins  v.  Owens,  102  Texas,  194.) 

This  conclusion  renders  it  unnecessary  for  us  to  pass  upon  the 
illegality  of. the  contract  because  of  the  official  position  held  by  Brown 
at  the  time  it  was  made.  The  trial  court  held  the  contract  void  on 
this  ground.  Appellees  contend  that  this  holding  is  sustained  by  the 
case  of  Wills  v.  Abbey,  27  Texas,  203.  We  do  not  think  this  case  is 
conclusive  of  the  question  because  at  the  time  the  contract  there 
under  consideration  was  entered  into  there  was  a  statute  prohibiting 
such  contracts. 

Appellants'  remaining  assignments  present  only  two  (jueetions  which 
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we  deem  it  necessary  to  discuss.     It  is  urged  that  the  court  should 
have  found  from  the  evidence  that  the  deed  executed  by  Mrs.   Rob- 
erts was  not  made  under  the  orders  of  the  court  before  set  out,  but 
under  a  valid  order  not  shown  by  the  record;  and  that  if  no  valid 
order  of  the  court  can  be  presumed  from  the  evidence,  since  it  ap- 
pears that  such  sale  was  made  for  the  purpose  of  discharging  a  com- 
munity obligation,  she  as  survivor  of  the  community  had   authority 
to  make  such  conveyance   independent  of  any  order  of  the  Probate 
Court.    In  answer  to  the  first  of  these  contentions,  we  are  of  opinion 
that  while  the  trial  court  might  have  found  from  the  evidence  that 
a  valid  order  of  sale  was  made  by  the  Probate  Court  and  the  deed 
from    Mrs.    Roberts   to    Brown    was   made    in    accordance    with    such 
order,  it  seems  to  us  that  such  finding  would  have  been  against  the 
preponderance  of  the  evidence.    But  be  this  as  it  may,  it  is  clear  that 
the   evidence   does   not   compel    such   finding.      The   minutes    of    the 
Probate  Court  are  intact,  and  it  appears  therefrom  that  it  was  the 
practice   in  said   court,  whether  it   was   required   by   law  or   not,   to 
enter  all  orders  of  this  kind  in  the  minutes.     The  only  order  appear- 
ing in  the  minutes  is  the  one  directing  the  administratrix  to  convey 
the  title  to  Brown  in  fulfillment  of  the  contract  before  mentioned. 
The  deed  does  not  refer  to  any  specific  order  and   it  is   reasonable 
to  infer  that  the  order  referred  to  in  general  terms  is  the  one  appear- 
ing upon  the  minutes  of  the  court.     In  addition  to  this,  the  inventory 
returned  by  the  administratrix   shortly  after  the   deed  was   executed 
does  not  show  the  cash  in  hand  which  she  should  have  had   if,  as 
recited  in  said  deed,  she  had  sold  the  land  to  Brown  for  two  thou- 
sand dollars  cash.    These  facts  we  think  fully  justified  the  trial  judge 
in  finding  that  no  consideration  was  in  fact  paid  by  Brown  for  said 
conveyance,   and   that  the   same   was   made   under   the   order   of  the 
court  before  set  out. 

As  to  the  second  contention,  it  is  sufficient  to  say  that  Mrs.  Rob- 
erts' power  to  act  as  survivor  of  the  community  independent  of  the 
Probate  Court  ceased  when  she  qualified  as  administratrix.  (Hous- 
ton v.  Killough,  supra.)  If  the  deed  was  made  for  the  purpose  of 
carrying  out  the  unenforceable  contract  between  Brown  and  Roberts, 
as  found  by  the  trial  court,  Mrs.  Roberts  as  survivor  of  the  com- 
munity would  have  had  no  authority  to  make  such  conveyance.  This 
disposes  of  all  of  the  material  questions  raised  by  appellants,  and 
each  of  their  assignments,  all  of  which  have  been  duly  considered  by 
us,  is  overruled. 

Under .  appropriate  cross-assignments  appellees  complain  of  the 
holding  of  the  trial  court  that  they  as  heirs  of  Mrs.  Roberts  are 
estopped  by  her  deed  to  Brown  from  claiming  any  interest  in  her 
half  of  said  land.  We  do  not  think  the  court  erred  in  this  holding. 
The  purchasers  from  Brown  had  the  right  to  rely  upon  the  recitals 
and  upon  the  warranty  contained  in  Mrs.  Roberts'  deed  to  him,  and 
as  against  such  purchasers  neither  she  nor  those  claiming  under  her 
will  be  heard  to  say  that  her  deed  did  not  pass  title  to  the  land 
thereby  conveyed.  Corzine  v.  Williams,  85  Texas,  506;  Cope  v. 
Blount,  38  Texas  Civ.  App.,  516   (91  S.  W.,  616). 


1910.]  Bboocks  v.  Payne.  527 

We  are  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  it  has  been  so  ordered. 

ON    MOTION    FOR    REHEARING. 

In  our  opinion  filed  herein  on  December  24,  1909,  in  discussing 
the  cases  of  Houston  v.  Killough,  80  Texas,  307;  Hunt  v.  Turner,  9 
Texas,  385,  and  Mills  v.  Alexander,  21  Texas,  154,  we  say: 

"In  the  case  of  Houston  v.  Killough,  supra,  which  is  cited  by 
appellants  in  support  of  their  contention,  the  legality  of  the  contract 
in  the  performance  of  which  the  void  deed  was  executed  does  not 
seem  to  have  been  questioned.  The  only  infirmity  in  the  title  of 
defendants  passed  upon  in  that  case  was  the  want  of  authority  in 
the  Probate  Court  to  decree  specific  performance  of  the  contract. 
The  right  to  recover  the  consideration  paid  by  the  defendants'  prede- 
cessor in  title  and  received  by  plaintiffs'  ancestor  under  an  illegal 
and  unenforceable  contract  does  not  seem  to  have  been  in  the  mind 
of  the  judge  who  wrote  the  opinion  in  that  case,  nor  does  it  appear 
that  the  question  of  burden  of  pleading  and  proof  on  such  issue 
was  under  consideration.  In  the  cases  of  Hunt  v.  Turner,  9  Texas, 
385,  and  Mills  v.  Alexander,  21  Texas,  154,  the  contracts  were  fully 
executed  and  the  apparent  legal  title  vested  in  the  grantors,  and  in 
order  for  the  heirs  of  the  grantors  to  recover  they  had  first  to  cancel 
the  deeds  of  their  ancestors,  and  the  court  held  that  before  they  could 
have  the  deeds  cancelled  and  recover  the  title  to  the  land  they  would 
be  required  to  return  the  consideration  received  by  their  ancestors 
for  the  land." 

These  statements  as  to  the  scope  of  the  opinion  in  the  case  of 
Houston  v.  Killough,  and  as  to  the  character  of  the  contract  under 
which  the  defendants  claimed  in  that  case,  and  also  as  to  the  con- 
tract involved  in  the  case  of  Hunt  v.  Turner,  are  erroneous. 

While  most  of  the  opinion  in  the  case  first  mentioned  is  devoted 
to  a  discussion  of  the  question  of  the  validity  of  the  order  of  the 
Probate  Court  under  which  the  deed  to  defendants'  predecessor  in 
title  was  executed,  the  validity  of  the  original  contract,  in  perform- 
ance of  which  the  deed  was  executed,  was  expressly  passed  upon 
and  the  contract  held  to  be  void  upon  the  ground  that  it  was  pro- 
hibited by  law.  In  the  Hunt  case  the  defendants  claimed  under  a 
bond  for  title  and  not  under  an  executed  contract  of  sale. 

It  follows  that  the  statement  in  our  former  opinion  that  the  de- 
fendants in  each  of  the  three  cases  mentioned  in  said  opinion  were 
claiming  under  contracts  which  were  fully  executed  and  which  vested 
the  defendants  with  the  apparent  legal  title  to  the  land,  is  inaccurate, 
and  it  may  be  that  the  distinction  we  make  in  said  opinion  between 
the  equities  of  those  claiming  under  an  executory  contract  of  sale 
and  those  claiming  under  a  deed  which  passes  the  apparent  legal 
title  is  not  sound. 

But  be  this  as  it  may,  we  adhere  to  the  conclusion  that  under 
the  authorities  cited  the  plaintiffs  in  this  case  were  not  required  to 
tender  the  defendants  the  consideration  received  by  Roberts  under 
his  contract  with  Brown,  and  if  defendants  were  entitled  to  recover 
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such  consideration  from  plaintiffs  the  burden  was  upon  them  to  show 
the  amount  of  such  consideration.  This  was  the  holding  of  this 
court  in  the  case  of  McCartey  v.  Merry,  59  S.  W.,  104,  and  a  writ  of 
error  in  said  case  was  refused  by  the  Supreme  Court. 

If,  as  contended  by  the  appellants,  the  evidence  in  this  case  is 
sufficient  to  authorize  the  recovery  by  defendants  of  the  government 
charges  paid  by  Brown  in  obtaining  the  issuance  of  the  title,  the  one- 
half  of  the  land  awarded  defendants  in  this  case  is  greatly  in  excess 
in  value  of  the  amount  he  was  so  entitled  to  recover. 

At  appellants'  request  we  make  the  following  additional  findings 
of  fact:  While  that  portion  of  Brown's  half  of  the  league  in  con- 
troversy in  this  suit  has  never  been  occupied,  other  portions  of  said 
half  of  the  league  have  been  occupied  for  a  number  of  years  by  per- 
sons holding  under  the  Brown  title,  and  there  have  been  numerous 
conveyances  of  portions  of  said  half  of  the  league  by  deeds  which 
were  seasonably  placed  of  record,  and  the  assertion  and  claim  of 
ownership  by  Brown  and  those  holding  and  claiming  under  him  has 
been  notorious  ever  since  the  execution  of  the  deed  to  him  by  Mrs. 
Boberts. 

After  a  careful  consideration  of  the  able  motion  for  rehearing 
filed  by  appellants'  counsel,  we  have  concluded  to  adhere  to  our 
former  decision  of  the  questions  presented,  and  the  motion  is  over- 
ruled. 

Affirmed. 

Writ  of  error  refused. 


State  op  Texas  v.  Texas  &  New  Orleans  Railroad  Compaot. 

Decided  January  15,  1910. 

1. — Repeal  by  Implication — Water  Closets  at  Eailroad  Stations. 

The  Act  of  the  Twenty-ninth  Legislature  (Gen.  Laws,  1905,  page  324)  to 
compel  railroad  corporations  to  erect  and  maintain  water  closets  at  passenger 
stations,  was  repealed  by  reasonable  implication  by  the  Act  of  the  Thirty-first 
Legislature  on  the  same*  subject.     (Gen.  Laws,  1909,  page  175.) 

2. — Same. 

Unless  there  be  a  repugnance  or  inconsistency  between  two  statutes,  tbe 
latter  will  not  usually  repeal  the  former  in  the  absence  of  express  words  to 
that  effect.  The  question  of  repeal  must  be  solved  by  determining  as  near 
as  may  be  the  intent  of  the  Legislature.  Hence  when  a  subsequent  statute 
was  evidently  intended  as  a  substitute  for  a  former  one  on  the  same  subject 
matter,  it  will  operate  to  repeal  the  former,  although  it  contains  no  express 
words  to  that  effect. 

3. — Eepeal — Effect  upon  Penalties. 

After  a  law  is  repealed,  an  action  cannot  be  maintained  for  the  recovery 
of  penalties  incurred  during  the  existence  of  the  law. 


If  the  language  of  an  Act  leaves  it  doubtful  whether  the  Legislature 
intended  thereby  to  repeal  a  former  Act  on  the  same  subject  matter,  the  his- 
tory of  the  legislation  on  the  subject  may  be  looked  to  for  aid  in  determining 
the  question. 
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* 
Appeal  from  the  District  Court  of  Liberty  County.     Tried  below 
before  Hon.  L.   B.   Hightower,  Jr. 

D.  J.  Harrison,  County  Attorney,  and  Marshall  &  Marshall  and 
R.  D.  Wright,  for  appellant. — The  rule  that  a  prior  statute  is  repealed 
by  implication  when  there  is  a  new  enactment  on  the  subject  plainly 
showing  that  it  was  intended  to  and  does  comprehend  the  entire  sub- 
ject matter  and  to  be  a  substitute  for  prior  statutes  on  that  subject, 
even  though  the  provisions  of  the  old  be  not  repugnant  to  the  provi- 
sions of  the  new  statute,  is  subject  to  the  limitation  that  particular 
provisions  of  a  former  Act,  constituting  the  elements  of  the  offense, 
substantially  embodied  in  the  new  Act,  can  not  be  treated  as  new 
enactments,  but  must  be  construed  from  the  standpoint  of  an  inten- 
tion to  continue  the  former  law,  in  the  absence  of  a  contrary  intent 
to  supersede  it,  and  especially  so  in  case  of  affirmative  statutes.  Jesse 
v.  DeShong,  105  S.  W.,  1011;  Johnson  v.  Bolls,  97  Texas,  453;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Keller,  11  Texas  Civ.  App.,  571;  Daviess 
v.  Fairbairn,  3  Howard,  636;  Murdock  v.  City  of  Memphis,  20  Wal- 
lace, 617;  Lewis'  Sutherland,  Statutory  Construction,  2d  ed.,  sees. 
270,  273  and  331;  26  Am.  &  Eng.  Enc.  Law,  new  ed.,  758  and  759. 

Where  an  Act  is  amended  or  revised  and  the  former  Act  expressly 
or  by  implication  repealed,  such  provisions  of  the  old  law  as  are 
substantially  reenacted  are  deemed  to  be  continuous.  McMullen  v. 
Guest,  6  Texas,  275;  Handel  v.  Elliott,  60  Texas,  149;  Drake  v. 
State,  23  S.  W.,  620;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Keller,  11 
Texas  Civ.  App.,  571;  Steamship  Company  v.  Joliffe,  2  Wallace,  450; 
Bear  Lake  Waterworks  v.  Garland,  164  IT.  S.,  1;  Lewis'  Sutherland 
on  Statutory  Construction  (2d  ed.),  sees.  238,  269,  271  and  273; 
Brown  v.  Pinkerton,  111  Am.  St.  Rep.,  452. 

A  new  statute  may  bjr  implication  amend  an  old  one  without  re- 
ferring to  it,  and  especially  when  it  embodies  the  substantial  provi- 
sions of  the  old  one  and  is  not  repugnant  to  its  provisions.  Snyder 
v.  Compton,  87  Texas,  378;  Clark  v.  Finley,  93  Texas,  171;  Johnson 
t.  Martin,  75  Texas,  34;  Lewis'  Sutherland  on  Statutory  Construc- 
tion (2d  ed.),  sees.  239  and  241;  26  Am.  &  Eng.  Enc.  Law,  708. 

In  order  to  effect  a  repeal  by  implication  there  must  be  such  mate- 
rial change  in  the  elements  of  an  offense  as  to  destroy  its  identity, 
or  an  increase  in  penalty,  or  change  in  its  very  nature.  State  v. 
Smith,  44  Texas,  445;  Walker  v.  State,  7  Texas  Crim.'App.,  247; 
Fletcher  v.  Peck,  6  Cranch  (U.  S.),  138;  United  States  v.  Tynen, 
11  Wallace,  93;  Lewis'  Sutherland  on  Statutory  Construction  (2d 
ed.),  sees.  251  and  252;  12  Am.  &  Eng.  Enc.  Law   (2d  ed.),  525. 

The  use  of  the  term  "shall  hereafter  be  required'"  in  chapter  96, 
Acts  of  1909,  showed  clearly  the  intention  of  the  Legislature,  ex- 
pressed upon  the  face  of  the  Act,  that  the  law  should  have  only  a 
prospective  effect,  and  was  a  saving  clause  within  itself  of  all  causes 
of  action  which  had  accrued  under  the  old  law,  and  would  save  and 
entitle  a  recovery  of  the  whole  penalty  of  one  hundred  dollars  per 
week  prescribed  in  the  old  law.  Stewart  v.  Lattner,  116  S.  W.,  860; 
Nevada  County  v.  Hicks,  3  S.  W.,  524;  Lewis'  Sutherland  on  Statu- 
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tory   Construction    (2d   ed.),   sec.    237;    Black   on    Interpretation    of 
Laws,  page  272,  under  the  head  of  Saving  Clauses. 

A  civil  action  by  the  State  against  a  corporation,  for  a  sum  pre- 
scribed by  statute  as  a  forfeiture,  for  an  omission  to  perform  certain 
duties,  is  a  liability  within  the  meaning  of  article  III,  section  55.  of 
the  Constitution  of  Texas,  providing  that:  "The  Legislature  shall 
have  no  power  to  release  or  extinguish,  or  to  authorize  the  releasing 
or  extinguishing,  in  whole  or  in  part,  the  indebtedness,  liability  or 
obligation  of  any  corporation  or  individual  to  this  State,  or  to  any 
county  or  other  municipal  corporation  therein,"  and  the  Act  of 
1909,  chapter  96,  in  so  far  as  it  could  have  the  effect  of  releasing  such 
liability,  is  repugnant  thereto.  Waters-Pierce  Oil  Company  v.  State, 
48  Texas  Civ.  App.,  162,  holding  that  the  punishment  is  only  a 
liability;  State  v.  Schuenemann,  18  Texas  Civ.  App.,  485;  San  Luis 
Obispo  County  v.  Hendricks,  11  Pac,  682;  City  of  Sacramento  v. 
Dillman,  36  Pac,  385,  holding  that  in  case  omission  is  denounced  as 
unlawful,  the  penalty  stands  in  place  of  the  act  to  be  performed; 
Eakin  v.  Scott,  70  Texas,  444,  distinguishing  between  the  word 
"forfeiture"  and  "penalty;"  State  v.  Schuenemann,  18  Texas  Civ. 
App.,  485,  holds  penal  action,  at  common  law,  an  action  ex  delicto 
sounding  in  tort;  Lindsey  v.  State,  96  Texas,  588,  holds  judgment 
on  forfeited  bail  bond  could  not  be  released;  Ollivier  v.  City  of  Hous- 
ton, 93  Texas,  201,  holds  uncollected  city  tax  not  a  debt  or  obligation, 
but  a  liability  that  could  not  be  released. 

Baker,  Botts,  Parker  &  Garwood  and  Parker,  Hefner  &  Orgain,  for 
appellee. — Cited  Wade  on  Retroactive  Laws,  sees.  16,  240;  Etter  v. 
Railway,  2  W.  &  W.,  sees.  60-61;  Railway  v.  Lott,  2  W.  &  W.,  sees. 
63;  State  v.  Brady,  102  Texas,  408;  Aaron  v.  State,  40  Ala.,  309; 
Stewart  v.  Lattner,  53  Texas  Civ.  App.,  330;  Jesse  v.  DeShong,  105 
S.  W.,  1011;  United  States  v.  Tynen,  11  Wall.,  88;  Somers  v.  Com- 
monwealth, 33  S.  E.,  381;  Ewell  vt  Daggs,  108  U.  S.,  150;  Wharton 
v.  State,  94  Am.  Dec,  214;  Pannel  v.  Louisville  Tobacco  Warehouse 
Co.,  68  S.  W.,  664;  Maryland  v.  Baltimore  &  O.  Ry.  Co.,  3  Howard, 
534  (11  Law  Ed.,  714);  Pensacola  &  A.  Ry.  Co.  v.  State  (Fla.), 
110  Am.  St.,  67;  United  States  v.  Tynen,  11  Wallace,  88;  Norris  v. 
Crocker,  13  Howard,  429;  Etter  v.  Missouri  Pac.  Ry.  Co.,  2  Texas 
Civ.  App.,  58;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lott,  2  Texas  Civ.  App., 
63;  Long  v.  Green  &  Co.,  16  Texas  Court  Reporter,  110;  Curran 
v.  Owens,  15  West  Virginia,  208. 

McMEANS,  Associate  Justice. — The  State  of  Texas,  acting 
through  the  county  attorney  of  Liberty  County,  brought  this  suit 
against  the  Texas  &  New  Orleans  Railroad  Company  to  recover  stat- 
utory penalties  for  alleged  violation  of  chapter  133,  Acts  of  the 
Twenty-Ninth  Legislature,  entitled  "An  Act  to  compel  railroad  and 
railway  corporations  to  erect  and  maintain  water-closets  or  privies  at 
passenger  stations,  to  regulate  the  same,  to  fix  penalties  and  authorize 
suits  therefor;"  in  not  keeping  such  water-closets  or  privies  at  the 
station  of  Dayton,  in  Liberty  County,  well  lighted  for  the  length  of 
time  before  the  arrival  and  after  the  departure  of  its  passenger  trains 
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as  required  by  the  Act.  The  original  petition  sufficiently  stated  a 
cause  of  action  if  at  the  time  of  its  filing  the  Act  in  question  was  in 
force.  A  general  demurrer  urged  by  the  defendant  was  sustained  by 
the  court,  and,  plaintiff  declining  to  amend,  its  suit  was  dismissed, 
hence  this  appeal. 

The  Act  of  the  Twenty-Ninth  Legislature,  which  went  into  effect 
on  July  14,  1905,  omitting  the  caption,  which  is  quoted  above,  is  as 
follows : 

"Section  1.  That  each  railroad  and  railway  corporation  operating 
a  line  of  railway  in  the  State  of  Texas  for  the  transportation  of  pas- 
sengers thereon,  shall  hereafter  be  required  to  construct,  maintain 
and  keep  in  a  reasonably  clean  and  sanitary  condition,  suitable  and 
separate  water-closets  or  privies  for  both  male  and  female  persons 
at  each  passenger  station  on  its  line  of  railway,  either  within  its  pas- 
senger depot  or  in  connection  therewith,  or  within  a  reasonable  and 
convenient  distance  therefrom  at  such  station,  for  the  accommodation 
of  its  passengers  who  are  received  and  discharged  from  its  cars  thereat, 
and  of  its  patrons  and  employes  who  have  business  with  such  railroads 
and  corporations  at  such  stations. 

"Sec.  2.  That  said  railroad  and  railway  corporations  are  hereby 
required  to  keep  said  water-closets  and  depot  grounds  adjacent  thereto 
well  lighted  at  such  hours  in  the  night-time  as  its  passengers  and 
patrons  at  such  stations  may  have  occasion  to  be  at  the  same,  either 
for  the  purpose  of  taking  passage  on  its  trains  or  waiting  for  the 
arrival  thereof,  or  after  leaving  the  same,  and  for  at  least  one  hour 
both  before  the  schedule  time  for  the  arrival  of  its  said  trains  and 
after  the  arrival  thereof  at  said  station;  provided,  that  said  railroads 
and  corporations  shall  not  be  required  by  the  provisions  hereof  to 
keep  said  closets  lighted  at  such  stations  where  the  said  railroads  do 
not  receive  and  discharge  thereat,  in  the  night-time,  passengers  on 
and  from  its  cars. 

"Sec.  3.  Any  railroad  or  railway  corporation  which  fails,  neglects 
or  refuses  to  comply  with  the  provisions  of  this  Act,  shall  forfeit  and 
pay  to  the  State  of  Texas  the  sum  of  one  hundred  dollars  for  each 
week  it  so  fails  and  neglects.  The  county  attorney  of  each  county 
in  which  such  station  is  located,  and  in  case  there  is  no  such  county 
attorney  then  the  attorney  for  the  district  including  said  county,  shall, 
upon  credible  information  furnished  him,  institute  suit  or  suits  in 
the  name  of  the  State  of  Texas  against  such  defaulting  railroad  or 
railway  corporation  for  recovery  of  said  penalty,  and  in  case  of  said 
recovery  said  attorney  shall  be  entitled  to  one-fourth  of  the  amount 
thereof  as  commission  for  his  said  services,  and  the  remainder  thereof 
shall  be  paid  into  the  road  and  bridge  fund  of  said  county;  provided, 
that  the  State  of  Texas  shall  in  no  event  be  liable  for  any  costs  in 
suits  authorized  to  be  brought  by  this  Act  to  enforce  its  provisions." 

In  1909  the  Thirty-First  Legislature  passed  the  following  Act, 
which  went  into  effect  on  the  12th  day  of  June,  1909,  viz. : 

"An  Act  to  compel  railroad  and  railway  corporations  to  erect  and 
maintain  water-closets  or  privies  at  passenger  stations,  to  regulate 
the  same,  to  fix  penalties  and  authorize  suits  therefor,  and  declaring 
an  emergency. 
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"Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 

"Section  1.  That  each  railroad  and  railway  corporation  operating 
a  line  of  railway  in  the  State  of  Texas  for  the  transportation  of  pas- 
sengers thereon,  shall  hereafter  be  required  to  construct,  within 
ninety  days  of  the  taking  effect  of  this  Act,  and  to  maintain 
and  keep  in  a  reasonably  clean  and  sanitary  condition,  suitable  and 
separate  water-closets  or  privies  for  both  male  and  female  persons 
at  each  passenger  station  on  its  line  of  railway,  either  within  its  pas- 
senger depot  or  in  connection  therewith,  or  within  a  reasonable  and 
convenient  distance  therefrom  at  such  station,  for  the  accommodation 
of  its  passengers  who  are  received  and  discharged  from  its  cars  thereat, 
and  of  its  patrons  and  employes  who  have  business  with  such  railroads 
and  corporations  at  such  stations. 

"Sec.  2.  That  said  railroad  and  railway  corporations  are  hereby 
required  to  keep  said  water-closets  and  depot  grounds  adjacent  thereto 
well  lighted  at  such  hours  in  the  night-time  as  its  passengers  and 
patrons  at  such  stations  may  have  occasion  to  be  at  the  same,  either 
for  the  purpose  of  taking  passage  on  its  trains  or  waiting  for  the 
arrival  thereof,  or  after  leaving  the  same,  and  for  at  least  one  hour 
both  before  the  schedule  time  for  the  arrival  of  its  said  trains  and 
after  the  arrival  thereof  at  said  station ;  provided,  that  said  railroads 
and  corporations  shall  not  be  required  by  the  provisions  hereof  to 
keep  said  closets  lighted  at  such  stations  where  the  said  railroads  do 
not  receive  and  discharge  thereat,  in  the  night-time,  passengers  on 
and  from  its  cars. 

"Sec.  3.  Any  railroad  or  railway  corporation  which  fails,  neglects 
or  refuses  to  comply  with  the  provisions  of  this  Act,  shall  forfeit 
and  pay  to  the  State  of  Texas  the  sum  of  fifty  dollars  for  each 
week  it  so  fails  and  neglects.  The  county  attorney  of  each  county 
in  which  such  station  is  located,  and  in  case  there  is  no  such  county 
attorney  then  the  attorney  for  the  district  including  said  county,  shall, 
upon  credible  information  furnished  him,  institute  suit  or  suits  in 
the  name  of  the  State  of  Texas  against  such  defaulting  railroad  or 
railway  corporation  for  recovery  of  said  penalty,  and  in  case  of  said 
recovery  said  attorney  shall  be  entitled  to  one-fourth  of  the  amount 
thereof  as  commission  for  his  said  services,  and  the  remainder  thereof 
shall  be  paid  into  the  road  and  bridge  fund  of  said  county;  provided, 
that  the  State  of  Texas  shall  in  no  event  be  liable  for  any  costs  in 
suits  authorized  to  be  brought  by  this  Act  to  enforce  its  provisions." 

The  plaintiff's  petition  was  filed  July  15,  1909,  and  the  penalties 
sought  to  be  recovered  were  for  the  alleged  violations  of  the  Act  of 
1905,  which  accrued  prior  to  the  passage  of  the  Act  of  1909.  The 
only  question  presented  on  this  appeal  for  our  determination  is 
whether  the  Act  of  1905  was  repealed  by  the  Act  of  1909.  If  it  was, 
then  all  acts  or  omissions  in  violation  of  the  former  Act,  as  well 
as  all  penalties  incurred  thereunder,  were  pardoned  and  such  penal- 
ties were  no  longer  enforcible. 

It  will  be  observed  by  a  comparison  of  the  two  statutes  that  the 
latter  is  almost  an  exact  copy  of  the  former  with  but  three  notable 
exceptions,  viz.:  First,  ninety  days  after  the  Act  went  into  effect 
was  allowed  in  the  latter  within  which  to  meet  the  requirements  of 
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the  law,  when  no  time  for  such  purpose  was  allowed  in  the  former; 
and  for  this  reason  the  Act  of  1905  was  by  our  Supreme  Court 
in  Missouri,  K.  &  T.  Ry.  Co.  v.  State,  100  Texas,  420,  declared  un- 
constitutional in  so  far  as  the  requirements  for  erection  and  equipment 
of  closets  were  concerned;  second,  the  time  of  keeping  the  closets 
lighted  was  fixed  by  the  latter  at  one-half  hour  before  the  arrival 
and  departure  of  passenger  trains,  whereas  the  former  fixed  such 
time  at  one  hour,  and  third,  the  penalty  for  violation  of  the  provisions 
of  the  last  Act  was  fixed  at  fifty  dollars  for  each  week,  while  in  the 
former  the  penalty  was  one  hundred  dollars  per  week. 

There  was  no  express  repeal  of  the  former  Act,  and  repeals  by 
implication  are  not  favored.  Unless  there  be  a  repugnancy  or  incon- 
sistency between  two  statutes,  the  general  rule  is  that  the  latter  will 
not  repeal  the  former  in  the  absence  of  express  words  to  that  effect. 
But  the  question  of  repeal,  like  every  other  question  arising  upon 
the  construction  of  a  statute,  must  be  solved  by  determining  as 
near  as  may  be  the  intent  of  the  Legislature.  St.  Louis  S.  W.  Ry. 
Co.  v.  Kay,  85  Texas,  559;  Rogers  v.  Watrous,  8  Texas,  62.  In  the 
case  first  cited  Judge  Gaines  quotes  with  approval  from  Watrous  v. 
Rogers  as  follows: 

"A  subsequent  statute  revising  the  subject  matter  of  a  former  one, 
and  evidently  intended  as  a  substitute  for  it,  although  it  contains  no 
express  words  to  that  effect,  must  operate  to  repeal  the  former  to  the 
extent  to  which  its  provisions  are  revised  and  supplied.  So  though 
a  subsequent  statute  be  not  repugnant  in  its  provisions  to  a  former 
one,  yet  if  it  was  clearly  intended  to  prescribe  the  only  rules  which 
should  govern,  it  repeals  the  prior  statute." 

It  seems  clear  to  us  that  the  latter  statute  was  intended  to  pre- 
scribe the  only  rules  which  should  govern.  This  conclusion  is  com- 
pelled in  part  from  the  changes  made  in  the  old  by  the  new,  the 
first  of  which  is,  as  before  stated,  to  fix  ninety  days  from  the  date 
the  Act  became  effective  in  which  to  meet  the  requirements  therein 
prescribed,  and  providing  that  the  requirements  of  the  Act  as  to 
construction  and   maintenance  should  thereafter  be  observed. 

It  can  not  be  contended,  we  think,  that  the  Legislature  intended 
that  the  former  Act  should  remain  in  force  until  the  latter  Act  should 
become  effective,  while  at  the  same  time  providing  in  the  subsequent 
Act  that  railway  companies  should  have  ninety  days  after  the  latter 
Act  went  into  effect  within  which  to  prepare  to  do  the  very  things 
that  the  first  Act  required  them  to  do.  This  contention  is  further 
strengthened  by  the  fact  that  the  penalty  for  violation  of  the  former 
Act  is  fixed  at  a  different  sum  from  that  fixed  by  the  last,  and  the 
requirements  of  the  railway  companies  are  lessened  as  to  the  length 
of  time  the  closets  are  to  be  kept  open  and  lighted.  We  think  that 
the  new  enactment  is  a  revision  of  the  old  and  that  it  was  intended 
to  and  does  comprehend  the  entire  subject  matter  and  was  intended 
to  be  a  substitute  for  all  prior  statutes  on  the  subject,  and  that  it 
operates  as  a  repeal  by  reasonable  implication  of  the  Act  of  1905. 
Railway  v.  Kay,  and  Rogers  v.  Watrous,  supra;  Ex  parte  Valasquez, 
26  Texas,  178;  Cain  v.  State,  20  Texas,  355;  Voight  v.  Gulf,  W.  T. 
&  P.  Ry.  Co.,  94  Texas,  357;  Jesse  v.  De  Shong,  105  S.  W.,  1015; 
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Tunstall  v.  Wormley,  54  Texas,  480;  State  v.  Brady,  102  Texas,  408; 
Stewart  v.  Lattner,  53  Texas  Civ.  App.,  330;  U.  S.  v.  Tynen,  11 
Wall.,  88;  1  Lewis'  South.  Stat.  Con.,  515;  26  Am.  &  Eng.  Ency., 
737. 

Thus  far  we  have  looked  for  the  intention  of  the  Legislature 
through  the  language  of  the  Act.  If  doubt  remains  as  to  the  legis- 
lative intention  we  may  look  to  the  history  of  the  legislation  on  this 
subject  (Cain  v.  State,  supra),  and  to  the  fact  that  the  Act  of  1905 
had  proved  in  part  ineffectual,  that  part  of  the  Act  requiring  the 
erection  and  equipment  of  closets  having  been  by  our  Supreme  Court 
declared  unconstitutional.  It  was  the  evident  intention  of  the  Leg- 
islature, from  the  provisions  of  the  Act  of  1905,  to  require  of  railway 
companies  not  only  the  erection  of  such  closets  at  all  stations  where 
passengers  were  received  and  discharged  in  the  night-time,  but  that 
such  closets  should  be  kept  lighted  for  a  definite  period  each  night. 
The  Act  requiring  the  erection  of  closets  being  invalid,  the  legislative 
design  for  the  maintenance  of  lights  at  closets  at  all  stations  must 
inevitably  fail  as  to  such  stations  where  there  were  no  closets  to  be 
lighted,  and  when  there  was  no  law  to  compel  their  construction. 
In  view  of  the  fact  that  the  first  Legislature  that  assembled  after  the 
decision  of  the  Supreme  Court  referred  to  adopted  an  entirely  new 
Act,  freed  of  the  defect  which  rendered  the  old  unconstitutional, 
without  in  any  way  referring  to  the  old,  imposing  a  different  penalty 
and  exacting  less  onerous  duties,  and  without  any  saving  clause  as  to 
penalties  for  violations  of  the  old  law  in  the  particulars  in  which  it 
was  valid,  is  to  our  mind  conclusive  evidence  that  the  Legislature 
intended  thereby  to  make  the  last  Act  comprehend  the  entire  subject 
matter  of  the  legislation  and  to  prescribe  the  only  rule  which  should 
thereafter  govern.  We  are  of  opinion,  therefore,  that  the  court  did 
not  err  in  sustaining  the  general  demurrer  to  plaintiff's  petition. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fort  Worth  &  Denver  City  Railway  Company  v.  W.  Q.  Plynt. 

Decided  January  15,  1910. 

1. — Railroad — Negligent  Construction  of  Bridge — Overflow — Accrual  of  Cause 

of  Action. 

A  railroad  company  so  negligently  constructed  a  bridge  as  to  create  a 
condition  of  things  which,  operating  with  subsequent  rains,  gradually  filled 
the  bed  of  the  stream  and  finally  caused  thereby  the  flooding  and  injury  to 
adjacent  land.  Held,  the  building  of  the  bridge,  being  a  lawful  act,  did*  not 
of  itself  constitute  such  permanent  nuisance  as  required  the  adjacent  land 
owner  to  at  once  sue  for  all  damages,  both  present  and  prospective,  that 
might  result  from  its  construction;  but  such  owner's  cause  of  action  arose 
at  the  time  of  the  final  injuries  to  his  land  and  crop  by  successive  overflows. 


2. — Same — Measure  of  Damage. 

Where  land  is  damaged  by  overflows  in  three  successive  months  from  the 
same  cause,  the  measure  of  damage  is  the  difference  in  the  value  of  the  land 
immediately  before  the  first  and  after  the  last  overflow. 
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3.— Gates  Followed  and  Distinguished. 

San  Antonio  &  A.  P.  Ry.  Co.  v.  Kiersey,  98  Texas,  590;  Grossman  v. 
Houston,  O.  L.  &  M.  P.  Ry.  Co.,  99  Texas,  641;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Bell,  93  S.  W.,  198;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Goldman,  8  Texas  Civ.  App., 
257,  followed.  Texas  C.  Ry.  Co.  v.  Brown,  86  S.  W.  659,  s.  c.  42  Texas 
Civ.  App.,  392,  distinguished. 

Error  from  the  District  Court  of  Wilbarger  County.  Tried  below 
before  Hon.  S.  P.  Huff. 

Spoonts,  Thompson  &  Barwise,  R.  W.  Hall  and  J.  M.  Chambers, 
for  plaintiff  in  error. 

Berry  &  Lucky,  for  defendant  in  error. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  defendant 
in  error  in  the  District  Court  for  damages  to  his  land  and  for  the 
value  of  a  crop  lost  as  a  result  of  overflows  caused  by  the  negligent 
construction  of  a  bridge  by  plaintiff  in  error  across  Paradise  Creek, 
which  traverses  defendant  in  error's  farm.  Defendant  in  error  al- 
leged that  the  bridge  had  been  constructed  about  four  years  before 
the  institution  of  the  suit  and  in  such  manner  and  with  such  obstruc- 
tions, which  are  described  in  the  petition,  as  to  impede  the  natural 
flow  of  water  arising  from  ordinary  rains,  whereby  the  channel  of 
the  creek  gradually  filled  up  until  in  1908,  when,  during  the  months 
of  April,  May  and  June  of  that  year,  there  were  a  number  of  hard 
but  not  extraordinary  rains  which,  for  want  of  proper  escape  way, 
backed  up  and  overflowed  defendant  in  error's  land,  permanently 
and  wholly  destroying  thirty  acres  thereof  of  the  value  of  one  hun- 
dred dollars  per  acre,  and  a  crop  of  cotton  at  the  time  growing 
thereon  of  the  value  of  five  hundred  dollars,  all  of  which  it  was 
alleged  was  the  proximate  result  of  the  negligent  construction  of  the 
bridge. 

Appellant  answered  by  a  general  denial,  but  the  trial  resulted  in 
a  verdict  and  judgment  in  defendant  in  error's  favor  for  two  hun- 
dred and  twenty-five  dollars  and  seventy-five  cents  as  damage  to  crops, 
and  seven  hundred  dollars  as  permanent  damages  on  land. 

Plaintiff  in  error  complains  only  of  the  following  paragraphs  of 
the  court's  charge,  viz.: 

"3d.  If  you  find  from  the  evidence  that  the  defendant  erected  the 
new  bridge,  as  alleged  by  the  plaintiff,  across  Paradise  Creek  on  the 
line  of  its  railway  near  the  land  of  plaintiff,  and  that  defendant  in 
constructing  said  bridge  did  not  leave  sufficient  opening  for  the  water 
flowing  along  said  creek  and  following  the  usual  course  to  escape, 
so  as  to  prevent  the  same  from  backing  up  and  overflowing  the  plain- 
tiff's land  during  ordinary  rains,  at  any  time  during  the  months  of 
April,  May  or  June,  1908,  as  alleged  by  plaintiff,  and  that  such 
bridge  obstructed  the  natural  and  usual  flow  of  the  water  along  said 
creek  and  caused  it  to  overflow  and  back  over  plaintiff's  land  and 
thereby  permanently  injured  said  land,  then  you  will  find  for  the 
plaintiff  the  amount  of  such  injury  sustained  by  him,  which  will  be 
the  difference  between  the  market  value  of  said  land  so  permanently 
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injured,  immediately  before  and  immediately  after  the  injury,  if 
any.  And  if  you  find  more  than  one  such  injuries  between  the  time 
said  bridge  was  erected,  caused  by  its  construction,  and  the  injury 
last  inflicted,  if  any,  then  the  difference  in  such  value  immediately 
before  the  first  and  last  injury." 

"4th.  And  if  you  find  that  the  defendant  constructed  the  bridge 
across  Paradise  Creek  on  its  line  of  railway,  as  alleged  by  plaintiff, 
and  that  during  ordinary  rains  the  water  flowing  down  said  stream 
was  diverted  from  its  natural  and  usual  course  and  caused  to  back 
up  onto  and  over  plaintiff's  land  and  destroyed  or  injured  plaintiff's 
and  Thompson's  (who  has  assigned  his  interest  to  plaintiff)  crop  or 
crops  of  cotton,  if  any,  they  or  either  of  them  had  growing  thereon, 
then  you  will  find  for  plaintiff  the  reasonable  value  of  said  crops  so 
destroyed  or  injured,  if  any  was  destroyed  or  injured,  at  the  time 
and  place  of  its  destruction,  which  will  be  the  reasonable  cash  market 
value  of  the  crop  so  destroyed,  at  the  time  of  its  destruction/' 

We  think  this  case  controlled  by  the  cases  of  San  Antonio  &  A.  P. 
Ry.  Co.  v.  Kiersey,  98  Texas,  590;  Grossman  v.  Houston,  0.  L.  4 
M.  P.  Ry.  Co.,  99  Texas,  641;  Missouri,  K.  &  T.  Ry.  v.  Bell,  93 
S.  W.,  198;  Gulf,  W.  T.  &  P.  Ry.  v.  Goldman,  8  Texas  Civ.  App., 
257  (28  S.  W.,  267),  rather  than  that  of  the  Texas  Cent.  R.  R.  Co. 
v.  Brown,  86  S.  W.,  659;  s.  c,  42  Texas  Civ.  App.,  392.  In  other 
words,  the  case  made  by  the  petition  here  is  one  in  which  the  railway 
company  in  building  its  bridge  negligently  performed  an  act  other- 
wise lawful  and  thereby  created  a  condition  of  things  which,  operat- 
ing with  subsequent  rains,  gradually  filled  the  bed  of  the  stream 
over  which  the  bridge  was  built,  and  finally  by  the  rains  of  1908 
caused  the  injuries  for  which  defendant  in  error  sued.  In  such  case 
it  can  not  be  said  that  the  bridge  of  itself  constituted  such  permanent 
nuisance  as  required  defendant  in  error  to  at  once  sue  for  all  damages 
both  present  and  prospective  that  might  result  from  its  negligent 
construction.  Defendant  in  error's  cause  of  action,  therefore,  arose 
at  the  time  of  the  final  injuries  to  his  land  and  crop  by  the  overflows 
in  April,  May  and  June,  1908.  If  so,  we  find  no  material  error  in 
the  charges  objected  to.  By  the  petition  the  permanent  injury  to  the 
land  for  which  defendant  in  error  sought  to  recover  had  its  active 
beginning  in  April  and  was  completed  in  June,  1908,  and  it  was  not, 
therefore,  erroneous,  as  plaintiff  in  error  insists,  to  instruct  the  jury 
to  measure  the  damage  to  the  land  by  the  difference  in  the  value 
"immediately  before  the  first  and  (after  the)  last  injury."  Nor,  in 
the  connection  in  which  it  is  used,  do  we  think  this  clause  fairly 
subject  to  the  construction  that  it  authorizes  a  finding  for  double 
damages,  or  as  probably  misleading  the  jury  into  a  consideration  of 
injuries  to  the  land  other  than  those  complained  of,  viz.,  those  in 
April,  May  and  June,  1908. 

The  objection  to  the  fourth  paragraph  of  the  charge  is  that  it  was 
erroneous  in  that  the  preceding  paragraph  authorized  a  recovery  of 
the  full  amount  of  the  damages,  and  that  a  recovery  for  the  crops  in 
addition  thereto  should  not  have  been  authorized.  We  think,  how- 
ever, that  it  is  perfectly  apparent  from  the  record  that  there  was  no 
such  result.     The  two  paragraphs  plainly  refer  to  separate  items  of 


1910.]  Garrison  v.  Arnett.  537 


loss — the  third,  to  permanent  injury  to  land,  and  the  fourth,  to  loss 
of  the  crop — for  both  of  which  defendant  in  error  was  entitled  to 
recover,  and  that  the  jury  so  understood  the  charges  is  manifest  from 
the  verdict,  which  as  before  stated  was  for  separate  amounts. 

We  conclude  that  there  was  no  material  error  and  that  the  judg- 
ment must  be  affirmed. 

Affirmed. 


John  B.  Garrison  v.  Sam  C.  Arnett  et  al. 

Decided  January  15,  1910. 

Limitation — Three  Years — State  School  Land. 

An  award  by  the  Commissioner  of  the  General  Land  Office  of  land  as 
State  school  lnnd,  when  the  said  land  has  been  previously  patented,  is  not 
title  or  color  of  title  as  defined  in  the  three  years  statute  of  limitation,  and 
the  awardee  cannot  prescribe  thereunder. 

Appeal  from  the  District  Court  of  Terry  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

Spencer  &  Spencer  and  Theodore  Mack,  for  appellant. — When  one 
claiming  under  a  patent  seeks  the  recovery  of  public  free  school  land 
in  the  possession  of  a  defendant  to  whom  an  award  has  been  made 
by  the  Commissioner  of  the  Land  Office  subsequent  to  the  issuance 
of  the  patent,  the  act  of  the  commissioner  in  making  the  award  con- 
stitutes color  of  title  under  the  three  years  statute  of  limitation,  all 
other  elements  of  the  statute  being  shown,  and  the  one  claiming  under 
a  junior  grant  has  such  color  of  title  as  goes  to  form  the  predicate 
for  the  three  years  statute,  A  valid  grant  is  not  a  prerequisite  to 
"color  of  title"  under  the  three  years  statute  of  limitation.  Marsh  v. 
Wier,  21  Texas,  110;  Galan  v.  Town  of  Goliad,  32  Texas,  776;  White- 
head v.  Foley,  28  Texas,  12;  Stafford  v.  King,  30  Texas,  277;  Con- 
verse v.  Langshaw,  81  Texas,  275. 

H.  C.  Ferguson  and  Geo.  G.  Beatty,  for  appellees. — The  uncontro- 
verted  testimony  showing  that  the  land  in  controversy  was  patented 
to  John  J.  Madden,  as  assignee,  March  9,  1880,  and  that  appellees 
have  a  regular  chain  of  title  from  the  heirs  of  said  patentee,  and  that 
the  Commissioner  of  the  General  Land  Office  erroneously  classified 
and  sold  said  land  as  school  land  in  1903,  and  that  appellant's  claim 
to  the  land  is  under  said  purchase,  it  was  not  error  for  the  trial 
court  to  charge  the  jury  to  find  for  the  appellees,  because  appellants 
title  was  absolutely  void,  and  could  not  be  the  basis  for  acquiring  title 
under  the  statutes  of  limitation  for  three  years.  Buford  v.  Bostick, 
58  Texas,  69;  Clark  v.  Smith,  59  Texas,  275;  Jones  v.  Andrews,  72 
Texas,  14;  McCown  v.  McCafferty,  14  Texas  Civ.  App.,  77  and  78; 
Hulett  v.  Piatt,  49  Texas  Civ.  App.,  377;  Besson  v.  Richards,  24 
Texas  Civ.  App.,  64. 

SPEER,  Associate  Justice. — This  is  an  ordinary  action  of  tree- 
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pass  to  try  title  brought  by  Sam  C.  Arnett  and  George  L.  Beatty 
against  John  B.  Garrison  to  recover  a  section  of  land  in  Terry  County. 
In  addition  to  the  general  issue  the  defendant  pleaded  the  three  years 
statute  of  limitation.  There  was  a  jury  trial,  but  the  court  peremptor- 
ily instructed  a  verdict  for  the  plaintiffs,,  and  from  a  judgment  based 
thereon  the  defendant  has  appealed. 

We  are  asked  to  determine  this  as  an  agreed  case  and  the  facts  are 
substantially  as  follows:  The  suit  was  filed  October  17,  1907;  the 
land  in  controversy  was  patented  to  John  J.  Madden,  assignee,  on 
March  9,  1880.  Madden  is  dead,  but  the  appellees  hold  the  title  of 
all  the  heirs  by  proper  conveyances.  On  October  8,  1903,  the  Com- 
missioner of  the  General  Land  Office  of  Texas  classified  the  land  as 
"dry  grazing"  and  appraised  it  at  two  dollars  per  acre  and  on  Octo- 
ber 10  one  C.  B.  Boston  made  application  and  affidavit  to  purchase 
as  an  actual  settler,  and  the  land  was  duly  awarded  to  him  on  Octo- 
ber 31,  1903.  Boston  conveyed  the  land  to  one  Davis,  who  in  turn 
conveved  to  appellant.  All  applications,  affidavits,  obligations  and 
transfers  were  in  every  respect  regular,  and  appellant  filed  the  re- 
quired proof  of  three  years'  occupancy  on  December  24,  1906.  The 
several  parties  through  whom  appellant  claims  were  qualified  pur- 
chasers of  public  free  school  land  and  were  actual  settlers  on  the 
land  in  controversy  and  all  interest  and  taxes  due  the  State  since 
the  award  to  Boston  have  been  paid.  It  is  further  stipulated  in  the 
agreement  that  the  appeal  may  be  decided  upon  the  following  issues 
of  law:  "The  plaintiffs  ought  to  recover  the  said  land  unless  their 
said  cause  of  action  is  barreid  by  defendant's  plea  that  he  and  those 
under  whom  he  claims  have  had  and  held  peaceable,  continuous  and 
adverse  possession  under  title  and  color  of  title  from  and  under  the 
State  of  Texas,  of  the  land  and  tenements  claimed  in  said  plaintiffs' 
petition,  for  more  than  three  years  after  plaintiffs'  cause  of  action 
accrued  and  before  the  commencement  of  this  suit." 

We  construe  the  agreement  to  show  that  plaintiffs  have  the  legal 
title  through  proper  conveyances  from  the  sovereignty  of  the  soil  and 
that  appellant  s  title,  based  as  it  is  upon  the  award  to  Boston,  is  in- 
valid because  of  the  prior  patent  and  the  consequent  want  of  power 
in  the  commissioner  to  sell  the  land,  and  appellant's  only  contention 
on  this  appeal  is  that  such  invalid  award  constitutes  title  or  color 
of  title  as  a  basis  for  his  claim  under  the  three  years  statute  of  limi- 
tation. It  has  frequently  been  held  that  a  preemption  claim  is  neither 
such  title  or  color  of  title  as  will  support  limitation.  Sutton  v. 
Carabajal,  26  Texas,  500;  Buford  v.  Bostick,  58  Texas,  63;  Clark 
v.  Smith,  59  Texas,  275;  Jones  v.  Andrews,  72  Texas,  5.  Upon  the 
strength  of  the  reasoning  in  these  authorities  it  has  also  been  held  by 
analogy  that  an  award  of  State  school  land,  invalid  by  reason  of  a 
want  of  authority  in  the  commissioner  to  make  the  sale,  is  not  title 
or  color  of  title  as  defined  in  the  three  years  statute.  McCown  v. 
McCafferty,  14  Texas  Civ.  App.,  77  (36  S.  W.,  517) ;  Besson  v.  Bich- 
ards,  24  Texas  Civ.  App.,  64   (58  S.  W.,  611). 

In  the  case  last  cited  it  is  said  "the  inchoate  right  of  a  person 
whose  application  for  the  purchase  of  school  lands  has  been  accepted 
is  not  sufficient  as  title  or  color  of  title  to  support  the  statute  of  limi- 
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tation  of  tliree  years.  Such  character  of  title  is  not  within  the  terms 
of  the  statute  and  does  not  show  an  already  existing  right  to  the  land. 
We  think  this  right  or  title  of  a  school  land  purchaser  prior  to  the 
completion  of  his  three  years  term  of  occupancy  is  no  higher  than 
the  right  of  a  preemptor  and  it  is  well  settled  that  a  preemption 
claim  is  not  such  title  or  color  of  title  as  will  support  the  statute.'' 

In  Pohle  v.  Eobertson,  102  Texas,  274,  54  Texas  Civ.  App.,  326 
(116  S.  W.,  861),  this  court  certified  to  the  Supreme  Court  the 
question  whether  or  not  the  claim  of  an  awardee  to  school  land 
would  constitute  title  or  color  of  title  as  against  a  prior  valid  sale 
by  the  commissioner.  That  court  answered  the  question  in  the  nega- 
tive. There  is,  however,  in  the  opinion  in  the  Pohle-Robertson  case 
the  following  reservation:  "Whether  or  not  a  purchase  of  land 
claimed  and  sold  by  the  State  as  part  of  its  school  fund  where  there 
has  been  no  other  sale,  may  constitute  title  or  color  of  title  as  against 
an  adverse  claim  under  an  older  grant  or  patent  is  a  question  which 
this  case  does  not  present,  and  hence,  we  intimate  no  opinion  upon 
it."  In  view  of  the  above  decisions,  one  of  which  is  by  this  court, 
and  notwithstanding  the  reservation  above  quoted  we  are  constrained 
to  hold  that  the  claim  of  appellant  in  this  case  is  neither  title  nor 
color  of  title  within  the  meaning  of  the  statute  of  three  years  limi- 
tation. 

If  the  question  were  an  open  one,  some  of  us,  at  least,  would  be 
inclined  to  take  a  contrary  view  and  to  distinguish  between  the 
claims  of  a  preemptor  and  a  purchaser  of  school  land.  If  the  title 
of  appellees  at  the  date  of  the  award  to  Boston  had  not  been  divested 
out  of  them,  then  the  Commissioner  of  the  General  Land  Office,  the 
special  agent  of  the  State  created  by  legislative  Act,  had  no  authority 
or  jurisdiction  to  classify  the  land  and  sell  it  to  appellant's  vendor 
or  anyone  else.  While  the  law  will  presume  in  favor  of  the  regularity 
of  an  official's  act,  it  will  not  by  such  presumptions  supply  the  nec- 
essary jurisdictional  facts.  Glasscock  v.  Barnard,  No.  6263  in  this 
court  (ante  369) ;  Throop  on  Public  Officers,  pars.  559  and  560. 
If  it  be  true,  as  held  in  the  Pohle-Robertson  case,  that  the  commis- 
sioner had  no  power  to  sell  while  a  prior  sale  subsisted  and  for  that 
reason  his  second  attempted  sale  was  neither  title  nor  color  of  title, 
we  think  it  is  equally  true  that  where  there  is  a  valid  subsisting 
patent  to  the  land  the  commissioner  is  without  power  to  sell,  and  his 
attempted  sale  is  neither  title  nor  color  of  title  within  the  meaning 
of  the  statute. 

In  Smith  v.  Power,  23  Texas,  30,  Chief  Justice  Wheeler  uses  the 
following  language:  "To  constitute  title  or  color  of  title  there  must 
be  a  chain  of  transfer  from  or  under  the  sovereignty  of  the  soil.  This 
necessarily  presupposes  a  grant  from  the  government  as  a  basis  for 
such  transfer.  And  the  grant  must  be  effectual  to  convey  to  the 
grantee  whatever  right  or  title  the  government  had  in  the  land  at  the 
time  of  making  the  grant.  It  need  not  necessarily  carry  with  it  the 
paramount  title;  but  it  must  be  title  as  against  the  government,  valid 
in  itself  when  tested  by  itself  and  not  tried  by  the  title  of  others. 
It  must  have  intrinsic  validity  as  between  the  parties  to  it,  though 
it  may  be  relatively  void  as  respects  the  rights  of  third  persons.     If 
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it  be  absolutely  void,  a  nullity,  it  can  not  be  said  to  be  a  grant  or  the 
basis  of  a  transfer  of  the  title  from  the  government."  This  language 
has  been  repeatedly  reproduced  substantially  in  subsequent  cases. 
And  it  would  seem  to  some  of  us,  at  least,  that  the  grant  in  this 
cause  would  meet  all  the  requirements  of  that  rule.  It  will  be  borne 
in  mind  that  the  sale  by  the  Commissioner  of  the  Land  Office  under 
which  appellant  claims  was  not  specifically  forbidden  by  the  Consti- 
tution or  statute  and  for  that  reason  void ;  (Williamson  v.  Brown, 
49  Texas  Civ.  App.,  402  (109  S.  W.,  412)  and  authorities  there 
cited)  and  it  would  seem  to  some  of  us,  at  least,  in  such  a  case  that 
the  sale  would  be  sufficient  to  connect  the  purchase  with  the  sovereignty 
of  the  soil,  and,  in  the  absence  of  proof  of  the  prior  patent,  to  war- 
rant a  recovery  in  an  action  of  trespass  to  try  title  and  that  it  could 
not,  therefore,  be  said  to  be  no  title.  The  sale  would  be  analogous 
to  a  junior  patent  valid  as  against  the  rights  of  the  State,  but  void 
as  respects  the  rights  of  the  senior  patentee. 

But,  as  before  stated,  we  feel  constrained  by  the  decisions  cited  to 
affirm  the  judgment,  and  it  is  accordingly  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Port  Wohth  &  Denver  City  Railway  Company  v.  Hodge  &  Speer. 

Decided  January   15,  1910. 

1. — Appeal — Amount  in  Controversy — Jurisdiction. 

On  appeal  from  a  Justice  to  a  County  Court  the  transcript  showed  that 
the  plaintiffs  sued  in  the  Justice  Court  for  $99  as  damages  to  a  shipment 
of  cattle,  but  did  not  show  any  specific  claim  for  interest  on  that  amount: 
in  the  County  Court  plaintiffs  expressly  claimed  interest  on  said  amount  of 
damages  from  the  date  of  the  accident  to  the  date  of  judgment,  making  the 
total  amount  more  than  $100,  and  judgment  was  rendered  in  their  favor  for 
the  principal  and  interest  claimed.  Held,  the  amount  in  controversy  was  in 
excess  of  $100,  and  an  appeal  would  therefore  lie  to  the  Court  of  Civil  Ap- 
peals. 

2. — Same — Remittitur. 

When  the  amount  in  controversy  in  a  suit  originating  in  a  Justice  Court 
exceeds  $100,  a  remittitur  in  the  County  Court  so  as  to  reduce  the  judgment 
to  less  than  $100  will  not  affect  the  defendant's  right  of  appeal. 

3. — Railroads — Fencing  Switch  Limits — Negligence. 

A  railroad  company  is  not  required  by  law  to  fence  its  tracks  within 
its  switch  limits  in  a  town,  and  when  livestock  is  killed  by  the  engines  of 
the  company  within  such  limits  the  burden  of  proof  is  upon  the  plaintiff  to 
prove  negligence  on  the  part  of  the  defendant. 

4. — Same — Negligence — Proof. 

Where  cattle  were  killed  at  night  within  the  switch  limits  of  a  railroad 
in  a  town,  and  no  one  saw  the  occurrence,  and  the  engineer  testified  that  he 
felt  his  engine  strike  something  at  or  about  the  place  where  the  cattle  were 
found,  but  did  not  see  them  before  striking  them,  the  evidence  was  not  suffi- 
cient to  show  negligence. 

5. — Same — Injury  to  Animal — Measure  of  Damage. 

Where  an  animal  is  not  killed  but  only  injured  by  a  locomotive  the 
measure  of  damage  is  not  the  reasonable  cash  market  value  of  the  animal 
with  interest  from  the  date  of  the  accident. 
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Appeal  from  the  County  Court  of  Hardeman  County.  Tried  below 
before  Hon.  J.  C.  Marshall. 

Spoonts,  Thompson  &  Barwise,  Decker  &  Clarke  and  J.  M.  Cham- 
bers, for  appellant. 

Hankins  &  Magee,  for  appellee. 

DUNKLIN,  Associate  Justice. — One  of  the  trains  of  the  Fort 
Worth  &  Denver  City  Bailway  Company  killed  five  head  of  cattle 
and  injured  another,  all  belonging  to  Hodge  &  Speer.  The  owners 
filed  suit  in  the  Justice  Court  to  recover  damages  therefor,  and  judg- 
ment was  there  rendered  in  plaintiffs'  favor.  The  case  having  been 
appealed  to  the  County  Court  plaintiffs  again  recovered,  and  from 
that  judgment  defendant  has  appealed  to  this  court. 

Appellees  suggest  that  the  amount  in  controversy  in  the  suit  was 
less  than  one  hundred  dollars  and  upon  that  ground  insist  that  this 
appeal  should  be  dismissed  for  want  of  jurisdiction  of  this  court  to 
determine  the  issues  involved.  While  the  transcript  of  proceedings  in 
the  Justice  Court  shows  that  plaintiffs  sued  to  recover  ninety-nine 
dollars  as  damages  sustained  by  them  on  July  19,  1907,  and  does 
not  show  that  there  was  any  specific  claim  for  interest  on  that  amount, 
yet  by  their  pleadings  in  the  County  Court  they  did  claim  damages 
in  the  sum  of  ninety-nine  dollars  with  interest  thereon  from  the  date 
of  the  accident  to  the  date  of  the  judgment,  and  the  judgment  was 
there  rendered  in  their  favor  for  ninety-nine  dollars  principal  and 
eight  dollars  and  eight  cents  interest.  The  accident  happened  July 
19,  1907;  suit  was  instituted  in  the  Justice  Court  January  22,  1908, 
and  was  tried  in  the  County  Court  November  28,  1908.  This  showed 
the  amount  in  controversy  to  be  in  excess  of  one  hundred  dollars. 
(Schulz  v.  Tessman,  92  Texas^  488;  Ft.  Worth  &  D.  C.  Ey.  v. 
Everett,  95  S.  W.,  1085.)  The  action  of  plaintiff  in  remitting  the 
interest  after  judgment  was  rendered  is  not  material  to  the  question 
now  under  discussion.  (Pecos  &  N.  T.  Ry.  Co.  v.  Canyon  Coal  Co., 
102  Texas,  478.)  The  motion  to  dismiss  the  appeal  is  therefore  over- 
ruled. 

The  evidence  conclusively  showed  that  the  cattle  were  injured  within 
the  defendant's  switch  limits  in  the  town  of  Quanah.  In  the  case  of 
Gulf,  C.  &  S.  F.  Ry.  v.  Blankenbeckler,  13  Texas  Civ.  App.,  249  (35 
S.  W.,  333),  this  court  held  that  at  such  places  a  railway  company 
is  not  required  by  law  to  fence  its  track. 

Under  the  facts  as  above  shown  plaintiffs  could  not,  in  any  event, 
recover  without  proof  of  negligence  on  the  part  of  defendant  result- 
ing, in  the  injury  complained  of.  The  cattle  were  injured  at  night 
and  no  one  witnessed  the  accident.  The  engineer  in  charge  of  the 
locomotive  testified  that  he  felt  his  engine  strike  something  at  or 
about  the  place  where  the  cattle  were  found,  but  did  not  see  them 
before  striking  them.  This  afforded  no  proof  of  negligence  and  there 
was  no  other  evidence  to  establish  the  charge  of  negligence.  Mc- 
Cutchen  v.  Gorsline,  39  Texas  Civ.  App.,  146  (86  S.  W.,  1044); 
Gulf,  C.  &  S.  F.  Ry.  v.  Anson,  101  Texas,  198. 
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The  court  instructed  the  jury  that  the  measure  of  plaintiffs'  dam- 
ages would  be  the  reasonable  cash  market  value  of  the  cattle  killed 
and  injured  with  the  interest  thereon  at  the  rate  of  six  percent  per 
annum  from  the  date  of  the  accident.  As  to  the  animal  that  was 
injured  but  not  killed  unquestionably  this  charge  was  erroneous. 

For  the  errors  above  indicated  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


A.  C.  Allen  v.  W.  E.  Edrington. 

Decided  January  15,  1910. 

1. — Practice — Plea  of  Privilege — Proof. 

Where  one  of  several  defendants  filed  a  plea  of  privilege  to  be  Bued  in 
the  county  of  his  residence,  alleging  therein  that  another  defendant  was  made 
a  party  for  the  fraudulent  purpose  of  conferring  jurisdiction  on  the  court  in 
which  the  suit  is  filed,  the  trial  court  may  ignore  such  plea  where  no  evidence 
is  introduced  to  support  the  same,  and  on  the  face  of  plaintiff's  pleading  all 
the  defendants  seem  to  be  proper  parties. 

2. — Case  Followed. 

Allen  v.  Hutcheson,  57  Texas  Civ.  App.,  71,  followed. 

Error  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Masterson,  Atkinson  &  Master  son  (Cowan,  Burney  &  Goree,  of 
counsel),  for  plaintiff  in  error. — A.  C.  Allen  having  a  fixed  and  per- 
manent domicile  in  Harris  County,  Texas,  and  having  continuously 
resided  there  for  a  period  of  twenty  years  preceding  the  institution 
of  this  suit,  and  his  place  of  residence  being  known  to  the  plaintiff 
and  so  alleged  in  the  petition  filed  herein,  the  law  accorded  plaintiff 
in  error  the  right  to  have  said  cause  tried  in  Harris  County  upon  his 
sworn  plea,  claiming  the  benefit  of  the  law  of  venue;  and  the  fact 
that  Geo.  W.  Armstrong,  a  citizen  of  Tarrant  County,  was  made  a 
defendant,  did  not  bring  this  case  within  the  exceptions  to  the  statute, 
because  the  petition  shows  that  plaintiff  claimed  to  hold  a  contractual 
obligation  of  said  Armstrong  to  pay  him  certain  amounts  of  money, 
while  he  claims  of  this  defendant  damages  for  a  tort  alleged  to  have 
been  committed  by  him  in  conspiracy  with  other  defendants  (non- 
residents of  Tarrant  County),  and  for  conversions  of  stock  in  the 
Tobin  Oil  Company,  which  defendant  A.  C.  Allen  recovered  from 
all  of  the  defendants  in  the  case  of  Allen  v.  Daniell  et  al.,  No. 
34,390,  in  the  District  Court  of  Harris  County — charged,  however, 
with  a  trust  lien  in  favor  of  the  different  defendants  in  said  cause 
No.  34,390,  two  wholly  independent  causes  of  action,  and  against 
different  parties,  either  of  which  could  be  fully  tried  and  determined 
separate  from  the  other.  Wherefore,  Geo.  W.  Armstrong  was  not  a 
necessary  party  to  plaintiff's  suit  against  Allen,  and  Allen  would  not 
be  a  necessary  party  to  plaintiffs'  suit  against  Geo.  W.  Armstrong. 
Miller  v.  Alexander,  8  Texas,  46;  Roan  v.  Raymond,  15  Texas,  86; 
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Ellis  v.  Batts,  26  Texas,  703;  Bush  v.  Bishop,  60  Texas,  177;  Hollo- 
way  v.  Blum,  60  Texas,  625;  Texas  &  P.  Sy.  Co.  v.  Mangum,  68 
Texas,  342;  Blum  v.  Strong,  71  Texas,  323;  Mathonican  v.  Scott,  87 
Texas,  398;  Brigham  v.  Thompson,   12  Texas  Civ.  App.,  562. 

In  the  case  of  Pryor  v.  Jolly,  91  Texas,  89,  it  was  held:  "In  this 
case  the  plea  of  privilege  contained  an  issue  of  fact,  and  a  jury  had 
been  demanded,  so  that  the  defendant  had  the  right  to  submit  every 
issue  of  fact  to  the  jury.  His  plea  of  privilege  might  have  been  tried 
before  submitting  the  case  upon  the  merits,  or  it  might  have  been 
submitted  to  the  jury  with  the  entire  case." 

R.  M.  Rowland  and  A.  B.  Flanary,  for  defendants  in  error. — There 
being  no  evidence  to  support  the  plea  of  privilege,  and  the  evidence 
being  uncontradicted  that  the  assignment  was  made  in  good  faith,  the 
peremptory  instruction  by  the  court  was  correct.  Leahy  v.  Ortiz,  38 
Texas  Civ.  App.,  314;  Cleveland  v.  Campbell,  38  S.  W.,  219;  Ander- 
son v.  Waco  St.  Bank,  86  Texas,  618;  Christie  v.  Gunter,  26  Texas, 
700. 

SPEER,  Associate  Justice. — W.  E.  Edrington  sued  A.  C.  Allen, 
George  W.  Armstrong  and  others  on  a  cause  of  action  formerly  ex- 
isting in  favor  of  the  defendant,  George  W.  Armstrong,  against  the 
other  defendants  and  transferred  and  guaranteed  by  said  George  W. 
Armstrong.  The  defendant  Allen  pleaded  his  privilege  to  be  sued 
in  Harris  County,  alleging  that  Armstrong  was  made  a  party  defend- 
ant to  the  suit  in  Tarrant  County  for  the  fraudulent  purpose  of  con- 
ferring jurisdiction  upon  the  District  Court  of  that  county.  The 
trial  court  summarily  instructed  the  jury  to  find  in  favor  of  the  plain- 
tiff on  the  defendant's  plea  of  privilege,  and  on  the  merits  of  the 
case  as  well. 

As  to  the  court's  instruction  with  reference  to  the  plea  of  privilege, 
no  error  is  shown  by  plaintiff  in  error  since  no  contention  is  made  in 
the  brief  that  any  evidence  was  introduced  tending  to  support  the 
allegations  that  Armstrong  was  fraudulently  made  a  party  for  the 
purpose  of  conferring  jurisdiction  on  the  District  Court  of  Tarrant 
County.  On  the  face  of  defendant  in  error's  pleadings,  Armstrong 
undoubtedly  appears  to  be  a  proper  party,  and  his  residence  being 
in  Tarrant  County  the  District  Court  of  that  county  undoubtedly  had 
jurisdiction  in  the  absence  of  evidence  to  support  the  charge  of  fraud 
made  by  plaintiff  in  error. 

On  the  charge  as  affecting  the  merits  of  the  controversy  we  will 
content  ourselves  by  stating  that  we  have  concluded  the  evidence 
abundantly  authorized  the  summary  instruction  to  find  in  favor  of 
defendant  in  error  against  plaintiff  in  error,  who  alone  has  appealed. 
We  find  the  facts  to  be  substantially  the  same  as  those  set  out  at 
length  in  Allen  v.  Hutcheson,  57  Texas  Civ.  App.,  71  (121  S.  W., 
1141),  in  which  case  the  Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict upheld  an  instructed  verdict  and  a  writ  of  error  was  refused 
by  the  Supreme  Court.  We  find  in  the  present  case  that  plaintiff  in 
error  so  converted  and  handled  the  trust  funds  committed  to  him 
by  the  judgment  of  the  District  Court  of  Harris  County  in  the  case 


544  Texas  Civil  Appeals  Repobts,  Vol.  58.         [January, 

of  A.  C.  Allen  v.  I.  E.  Daniell  et  al.  as  to  make  himself  personally 
liable  to  the  defendant  in  error  for  the  amount  recovered  in  this  suit. 
We  find  no  error  in  the  judgment  of  the  District  Court  and  it  is 
affirmed. 

Affirmed. 


Port  Worth  &  Denver  City  Railway  Company  v.  J.  N.  Rayzor. 

Decided  January  15,  1910. 

Jurisdiction — Amount  in  Controversy — Interest. 

In  a  suit  in  a  County  Court  against  a  railroad  company  for  damages  to 
a  shipment  of  pianos,  plaintiff  alleged  that  the  pianos  were  damaged  to  the 
extent  of  $850,  and  that  he  had  expended  $125  in  repairing  and  handling 
them,  making  a  total  of  $075;  the  prayer  of  the  petition  was  that  "he  have 
judgment  for  his  said  damages  in  the  sum  of  $975  with  legal  interest  thereon, 
for  costs  of  suit,  and  for  general  relief."  Held,  the  amount  sued  for  was  in 
excess  of  $1,000  and  therefore  the  County  Court  had  no  jurisdiction. 

Appeal  from  the  County  Court  of  Denton  County.  Tried  below 
before  Hon.  Lee  Zumwalt. 

Spoonts,  Thompson  &  Barwise,  E.  C.  Smith  and  J.  M.  Chambers. 
for  appellant. — The  amount  sued  for  by  the  original  petition,  and  also 
by  the  first  amended  petition  upon  which  the  cause  was  tried,  being 
in  excess  of  one  thousand  dollars,  exclusive  of  interest,  the  court  erred 
in  rendering  judgment  upon  the  merits  of  the  case.  Gulf,  W.  T.  & 
P.  Ry.  Co.  v.  Fromme,  98  Texas,  459;  Fort  Worth  &  D.  C.  By.  Co. 
v.  Everett,  95  S.  W.,  1085. 

Owsley  &  Sullivan,  for  appellee. — The  amount  sued  for  by  the  orig- 
inal petition  and  also  by  the  first  amended  original  petition  upon 
which  the  cause  was  tried,  being  less  than  one  thousand  dollars,  the 
court  did  not  err  in  rendering  judgment  upon  the  merits  of  the  case. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Addison,  96  Texas,  64;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Dawson,  90  S.  W.,  65;  Schulz  v.  Tessman,  92 
Texas,  490;  Rose  v.  Riddle,  3  Texas  Civ.  App.,  365;  Houston,  E.  & 
W.  T.  Ry.  Co.  v.  McMillan,  37  Texas  Civ.  App.,  483;  Western  U. 
Tel.  Co.  v.  Garner,  83  S.  W.,  433. 

CONNER,  Chief  Justice. — This  action  was  brought  by  appellee 
in  the  County  Court  of  Denton  County  on  October  5,  1907,  against 
the  appellant  and  other  connecting  carriers,  for  damages  in  the  sum 
of  nine  hundred  and  seventy-five  dollars,  sustained  by  reason  of  alleged 
negligence  in  handling  a  shipment  of  pianos  from  Denton,  Texas,  to 
Hereford,  Texas,  on  September  12,  1906.  The  trial  before  the  court 
resulted  in  a  judgment  in  appellee's  favor  against  all  the  defendants 
in  the  sum  of  seven  hundred  dollars,  and  the  only  question  presented 
to  us  on  this  appeal  is  one  of  jurisdiction.  It  is  insisted  that  the 
judgment  is  erroneous  for  the  reason  that  the  amount  in  contro- 
versy, both  at  the  time  the  suit  was  filed  and  at  the  time  that  it  was 
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tried,  exceeded,  one  thousand  dollars,  if  so,  of  course  the  judgment 
was  unauthorized. 

Appellee,  after  alleging  the  shipment,  negligence  and  injury  to  his 
pianos,  further  alleges: 

"That  they  were  broken  and  defaced  and  otherwise  injured  in  so 
much  that  their  value  was  reduced  in  the  sum  of  eight  hundred  and 
fifty  dollars;  and  the  plaintiff  was  put  to  the  further  cost  and  expense 
in  repairing  and  handling  the  said  pianos,  in  his  endeavor  to  lessen  the 
damage  as  much  as  possible,  in  the  sum  of  one  hundred  and  twenty- 
five  dollars,  and  that  the  plaintiff  was  thereby  damaged  in  the  sum 
of  nine  hundred  and  seventy-five  dollars. 

"That  in  the  manner  and  by  the  means  aforesaid  defendants  and 
each  of  them  became  justly  indebted  to  plaintiff  in  the  sum  of  nine 
hundred  and  seventy-five  dollars,  and,  though  the  same  is  long  since 
due  and  the  plaintiff  has  often  demanded  payment  thereof,  defendants 
and  each  of  them  have  wholly  failed  to  pay  the  same  or  any  part 
thereof,  and  still  fail  and  refuse  so  to  do,  to  plaintiff's  said  damage 
in  said  sum  of  nine  hundred  and  seventy-five  dollars." 

With  prayer  as  follows:  "Wherefore  plaintiff  prays  that  the  de- 
fendants be  cited  to  answer  this  petition  and  that  on  the  trial  hereof 
he  have  judgment  for  his  said  damages  in  the  sum  of  nine  hundred 
and  seventy-five  dollars  with  legal  interest  thereon,  for  costs  of  suit, 
and  for  general  relief." 

It  is  well  settled  that  the  interest  for  which  appellee  prayed  is 
recoverable  in  a  case  of  this  character  as  part  of  the  damages  only 
and  not  as  "interest"  within  the  meaning  of  that  term  as  used  in 
section  16,  article  V,  of  the  Constitution,  limiting  the  original  juris- 
diction of  the  County  Court  in  civil  cases  to  amounts  in  value  not 
exceeding  one  thousand  dollars  "exclusive  of  interest."  If  the  interest 
sought  to  be  recovered  in  this  case  be  computed  at  the  legal  rate  upon 
the  nine  hundred  and  severity-five  dollars  damages  claimed  by  appellee 
in  his  petition,  either  from  the  date  of  the  alleged  injury  to  the  insti- 
tution of  the  suit,  or  to  the  date  of  the  trial,  the  interest  and  damages 
will  aggregate  more  than  one  thousand  dollars;  but,  as  presenting 
the  view  of  the  trial  court  and  the  full  force  of  appellee's  contention 
before  us  on  the  question  of  jurisdiction,  we  copy  the  following  from 
the  court's  conclusions  of  law:  "On  the  issue  as  to  the  amount  in 
controversy  in  this  cause,  I  find  that  the  court  has  jurisdiction.  In 
cases  of  this  character  interest  may  be  allowed  by  way  of  indemnifi- 
cation as  a  part  of  the  damages,  but  is  never  allowed  as  interest,  and 
therefore  in  order  to  recover  interest  the  damages  claimed  in  the 
pleadings  must  be  laid  in  a  sufficient  amount  to  cover  the  loss  at  the 
time  of  the  accrual  of  the  cause  of  action  and  the  interest  thereon 
from  that  date  until  the  time  of  trial.  In  this  case  the  damages 
claimed  were  only  $975;  the  recovery  was  necessarily  limited  to  that 
amount,  and  the  only  relief  in  excess  of  said  amount  that  could  be 
given  to  plaintiffs  under  the  prayer  in  the  petition  for  interest,  is 
legal  interest  from  the  date  of  the  trial." 

While  the  view  thus  expressed  is  ingenious  and  forceful,  and  per- 
haps supported  by  the  case  of  Atchison,  T.  &  S.  F.  By.  v.  Dawson, 
Vol.  LVIII  Civil— 35. 
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90  S.  W.,  65,  we  see  no  way  to  distinguish  this  case  in  principle 
from  the  cases  of  Gulf,  W.  T.  &  P.  Ry.  v.  Fromme,  98  Texas,  459; 
Schulz  v.  Tessman,  92  Texas,  488 ;  Ft.  Worth  &  D.  C.  By.  v.  Everett, 
95  S.  W.,  1085.  In  the  Everett  case,  particularly,  the  averments  of 
the  plaintiffs  petition  were  substantially  identical  with  those  of  ap- 
pellees in  this  case,  and  upon  the  authorities  named  we  think  the 
judgment  must  be  reversed  and  the  cause  remanded  with  instructions 
to  dismiss,  unless  by  amendment  appellee's  cause  of  action  is  brought 
within  the  court's  jurisdiction.    See  Ware  v.  Clark,  ante  356. 

Reversed  and  remanded. 


Sue  Cobb  v.  Ecke  Works. 

Decided  January  15,  1910. 

1. — Parent  and  Child — Custody — Material  Issue. 

In. a  suit  by  a  mother  for  the  custody  of  her  minor  child,  the  plaintiff 
requested  the  following  instruction:  "Although  the  evidence  may  disclose  the 
fact  that  plaintiff  did  at  one  time  lead  an  improper  life,  yet  if  the  proof 
shows  that  she  has  reformed  and  is  now  living  a  correct  life  in  a  reputable 
portion  of  the  city  and  is  otherwise  prepared  to  care  for  and  educate  her 
minor  child,  she  would  be  entitled  to  its  custody."  Held,  properly  refused 
because  it  ignored  a  material  issue,  namely,  the  best  interest  of  the  child 
under  all  the  facts  and  circumstances. 

2. — Verdict — Judgment  not  Warranted  by — Effect. 

In  a  suit  for  the  custody  of  a  child  the  jury  returned  a  verdict  for  the 
defendant  absolutely  and  without  restriction;  the  court,  on  motion  for  new 
trial,  decreed  that  the  plaintiff  might  have  custody  of  the  child  for  one  month 
each  year.  Held,  the  action  of  the  court  was  in  effect  a  setting  aside  of  the 
verdict  of  the  jury,  and,  the  case  being  a  jury  case,  the  court  had  no  author- 
ity to  enter  any  judgment  at  all,  but  the  case  should  have  stood  for  a  new 
trial. 

8. — Same — Modification  of  Verdict. 

When  a  case  is  tried  by  a  jury  their  verdict  must  be  accepted  in  its 
entirety  or  set  aside  in  its  entirety.  The  court  cannot  adopt  the  verdict  upon 
some  of  the  issues  of  fact,  and  determine  other  issues  itself. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

Potter  &  Culp,  for  appellant. — The  court  erred  in  failing  to  give 
the  special  instruction  requested  by  plaintiff  to  the  effect  that  if  plain- 
tiff was  now  living  a  chaste  and  decent  life,  that  former  indiscretions 
committed  several  years  before,  would  not  justify  the  jury  in  finding 
her  incompetent  and  unworthy  of  having  the  care  and  custody  of  her 
child.  Legate  v.  Legate,  87  Texas,  248;  State  ex  rel.  Wood  v.  Dea- 
ton,  93  Texas,  243;  Parker  v.  Wiggins,  86  S.  W.,  788;  Pittman  v. 
Byars,  51  Texas  Civ.  App.,  83;  Sancho  v.  Martin,  64  S.  W.,  1015. 

Stuart  &  Bell,  for  appellee. — The  refusal  of  the  requested  charge 
complained  of  in  this  assignment  of  error  was  not  error  because  sail 
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charge  was  erroneous  and  upon  the  weight  of  the  evidence  as  it  took 
from  the  jury  the  decision  of  the  question  whether  or  not  the  best 
interest  of  the  minor  child  demanded  that  she  remain  in  the  custody 
of  appellee  or  that  she  be  placed  in  the  custody  of  appellant.  Plahn 
v.  Dribred,  36  Texas  Civ.  App.,  600;  Pittman  v.  Byars,  51  Texas  Civ. 
App.,  83;  Legate  v.  Legate,  87  Texas,  248. 

As  appellant  demanded  a  jury,  and  said  jury  under  the  instructions 
of  the  court  found  that  appellee  should  have  the  care  and  custody 
of  the  minor  child,  the  court  should  have  entered  judgment  awarding 
appellee  the  custody  of  said  minor  child  all  the  time,  and  should 
not  have  placed  any  restrictions  upon  appellee's  custody  of  said  minor 
child.     Henne  v.  Moultrie,  97  Texas,  216. 

DTTNKLIN,  Associate  Justice. — Mrs.  Sue  Cobb  sued  Mrs.  Ecke 
Works  to  recover  custody  of  plaintiff's  minor  child,  Marie,  and  from 
a  judgment  in  favor  of  the  defendant  Mrs.  Cobb  has  appealed. 

With  plaintiffs  consent  the  child  had  been  in  defendant's  custody 
for  several  years,  and  when  the  mother  sought  to  regain  such  cus- 
tody her  demand  was  refused  by  the  defendant  upon  the  plea  that 
plaintiff  was  not  a  proper  person  to  rear  the  child  and  that  the  wel- 
fare of  the  child  would  be  test  subserved  by  leaving  her  in  defend- 
ant's custody.  Such  was  the  defense  urged  by  Mrs.  Works  upon  the 
trial,  and  the  case  was  tried  upon  the  issues  thus  made. 

The  only  action  of  the  trial  court  of  which  appellant  complains 
is  the  refusal  of  the  following  instruction  of  the  jury  requested  by 
the  plaintiff: 

"Although  the  evidence  may  disclose  the  fact  that  plaintiff  did  at 
one  time  lead  an  improper  life,  yet,  if  the  proof  shows  that  she  has 
reformed  and  is  now  living  a  correct  life  in  a  reputable  portion  of 
the  city  of  Ft.  Worth,  and  is  otherwise  prepared  to  care  for  and 
educate  her  minor  child,  she  would  be  entitled  to  its  custody." 

A  material  issue  to  be  determined  was  whether  under  all  the  facts 
and  circumstances  in  evidence  it  would  be  to  the  best  interest  of  the 
child  that  her  custody  be  awarded  to  the  plaintiff  or  to  the  defendant. 
Legate  v.  Legate,  87  Texas,  248;  State  v.  Deaton,  93  Texas,  243; 
Plahn  v.  Dribred,  36  Texas  Civ.  App.,  600  (83  S.  W.,  869) ;  Parker 
v.  Wiggins,  86  S.  W.,  789.  The  requested  instruction  ignored  this 
issue  and  was  correctly  refused.  It  embodied  the  proposition  that 
if  plaintiff  had  formerly  led  an  improper  life,  but  had  since  reformed 
and  taken  up  her  residence  in  a  neighborhood  of  respectable  citizens, 
and  was  otherwise  prepared  to  care  for  and  educate  the  child,  it 
must  follow  that  the  welfare  of  the  child  would  be  promoted  by 
awarding  her  custody  to  the  mother.  The  question  whether  or  not 
the  reformation  implied  by  the  requested  instruction  was  permanent 
or  temporary  only,  and  if  one  or  the  other,  whether,  under  all  the 
facts  and  circumstances  introduced  in  evidence,  the  child's  welfare 
demanded  that  her  custody  should  be  awarded  to  the  plaintiff  or  the 
defendant,  were  issues  to  be  determined  by  the  jury,  and  those  issues 
were  submitted  in  the  charge  which  the  court  gave. 

The  jury  found  that  the  custody  of  the  child  should  be  awarded  to 
defendant,  and  this,  too,  absolutely  and  without  any 'restriction,  and 
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the  judgment  first  rendered  was  in  conformity  with  that  finding. 
On  a  subsequent  day  of  the  same  term  the  trial  judge  overruled  plain- 
tiff's motion  for  a  new  trial,  but  in  the  same  order  and  upon  his 
own  motion  decreed  that  plaintiff  should  have  the  custody  of  the  child 
during  the  month  of  July  of  each  year.  From  this  latter  decree 
defendant  has  appealed,  and  by  an  assignment  of  error  duly  filed  con- 
tends, in  effect,  that  as  the  trial  was  by  jury,  the  judge  was  without 
authority  to  pass  upon  the  issues  of  fact,  and  in  the  decree  last  ren- 
dered he  necessarily  invaded  the  province  of  the  jury.  This  assign- 
ment is  well  taken  and  must  be  sustained. 

But  we  can  not  concur  in  the  further  contention  presented  by  de- 
fendant that  judgment  should  be  now  rendered  by  this  court  in  accord- 
ance with  the  verdict  of  the  jury  and  as  the  trial  court  originally 
decreed.  The  legal  effect  of  the  decree  last  entered  was  to  set  aside 
the  verdict  and  former  judgment  in  part.  In  modifying  the  former 
judgment,  evidently  the  judge  deemed  the  evidence  such  as  to  show 
that  the  plaintiff  was  a  fit  custodian  of  the  child  for  one  month  in 
each  year,  and  that  to  that  extent  the  verdict  and  judgment  rendered 
thereon  should  be  set  aside.  If  not  satisfied  with  the  former  judg- 
ment he  had  authority  to  vacate  it.  If  he  vacated  it  in  part,  neces- 
sarily he  vacated  it  in  its  entirety,  as  there  can  be  but  one  final 
judgment,  and  the  case  being  on  the  jury  docket,  the  judge  could' 
not  adopt  the  verdict  of  the  jury  upon  some  of  the  issues  of  fact 
and  determine  other  issues  himself.  St.  Louis  &  S.  F.  Ry.  v.  Smith, 
09  S.  W.,  171;  Ablowich  v.  Greenville  Natl.  Bank,  95  Texas,  429; 
Waller  v.  Liles,  96  Texas,  21;  San  Antonio  &  A.  P.  Ry.  v.  Addison, 
96  Texas,  61;  Houston  &  T.  C.  Ry.  v.  Strycharski,  92  Texas,  10. 
Having  vacated  the  judgment,  the  case  necessarily  remained  on  the 
docket  for  trial  without  any  order  of  the  court  in  terms  granting 
a  new  trial.     St.  Louis  &  S.  F.  Ry.  v.  Smith,  supra. 

Accordingly,   the  judgment   of   the  trial   court   as   finally   modified 
is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Henry  Young,  Relator,  v.  0.  R.  Pearman,  County  Judge,  et  al., 

Respondents. 

Decided  January  15,  1910. 

1.— Appeal— Inability  to  Pay  Costs — Mandamus. 

In  a  proceeding  by  mandamus  to  compel  the  officers  of  a  trial  court  to 
make  up  and  duly  certify  a  transcript  of  the  proceedings  and  a  statement  of 
facts  in  the  case  tried  after  a  contest  had  been  had  as  to  the  truth  of  ap- 
pellant's inability  to  pay  cost  and  the  decision  had  been  adverse  to  the  ap- 
pellant, it  devolved  upon  him  to  make  it  plainly  appear  from  the  evidence 
adduced  on  the  contest  that  the  court  trying  the  issue  had  abused  its  judicial 
discretion,  otherwise  the  mandamus  will  be  refused. 

3. — Same. 

In  an  application  for  mandamus  to  compel  the  officers  of  a  trial  court 
to  prepare  a  transcript  of  the  proceedings  on  the  trial,  on  the  ground  that 
the  evidence  adduced  in  a  contest  as  to  his  right  to  appeal  without  giving 
security  for  costs  was  sufficient  to  entitle  him  to  such  transcript,  and  that 
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the  court  trying  said  contest  abused  its  discretion  in  denying  liim  said  right, 
the  unsworn  statement  of  the  relator  as  to  the  evidence  adduced  on  the  con- 
test will  not  warrant  the  appellate  court  in  reversing  the  decision  of  the  trial 
court. 

3. — Mandamus — Impossibility  of  Performance. 

Courts  are  never  required  to  command  the  performance  of  impossible 
things;  so,  when  it  appeared  from  the  answer  of  a  court  stenographer,  re- 
spondent in  a  mandamus  proceeding,  that  he  had  lost  the  notes  of  the  tes- 
timony and  could  not  find  them  after  diligent  search,  the  court  will  refuse 
a  mandamus  to  him  to  prepare  a  transcript  of  said  testimony;  especially 
when  the  relator  in  no  way  accounts  for  his  failure  to  himself  make  up  a 
statement  of  facts,  as  .provided  by  law  he  may  do. 

Original  application  for  mandamus. 

Henry  Young,  for  himself. 
Potter  &  Culp,  for  respondents. 

CONNER,  Chief  Justice. — This  is  an  original  proceeding  insti- 
tuted by  the  relator,  Henry  Young,  for  writ  of  mandamus  command- 
ing the  respondent,  C.  E.  Pearman,  county  judge  of  Cooke  County, 
and  J.  R.  Jordan,  clerk  of  the  County  Court  of  Cooke  County,  and 
W.  D.  Garnett,  stenographer,  to  make  up  and  duly  certify  a  transcript 
of  the  proceedings  and  a  statement  of  facts  in  the  case  tried  in  said 
County  Court  of  Henry  Young  v.  W.  B.  Hickman  and  wherein  said 
Henry  Young  was  defeated.  The  application  for  the  writ  shows  that 
the  relator,  after  the  rendition  of  said  judgment  against  him,  duly 
gave  notice  of  appeal  and  in  lieu  of  an  appeal  bond  made  and  duly 
filed  an  affidavit  of  inability  to  secure  or  to  pay  any  part  of  the  costs, 
said  affidavit  being  in  substantial  compliance  with  Revised  Statutes, 
article  1401,  granting  the  right  of  appeal  in  such  cases. 

It  appears,  however,  from  the  duly  verified  answer  of  the  respondents 
and  certified  copies  attached  thereto,  that  upon  the  filing  of  said 
affidavit  in  the  County  Court  the  same  was  contested  by  both  said 
stenographer  and  the  clerk;  that  a  trial  of  the  issue  thus  formed  was 
had  before  the  County  Court  which  rendered  the  following  judgment: 

"Now,  on  this  the  17th  day  of  November,  came  on  to  be  heard  the 
contest  filed  by  the  clerk  of  this  court  and  by  W.  D.  Garnett,  stenog- 
rapher, contesting  the  truth  and  sufficiency  of  the  affidavit  of  the 
plaintiff,  Henry  Young,  filed  herein  to  enable  him  to  appeal  without 
giving  a  cost  bond,  and  after  hearing  the  evidence  introduced  upon 
said  contest,  the  court  is  of  the  opinion  that  the  affidavit  is  insuffi- 
cient, incorrect  and  untrue,  and  the  court  finds  that  the  said  Henry 
Young  could  pay  the  costs  on  appeal,  or  at  least  a  large  portion  of 
them;  also  that  he  could  give  bond  in  sufficient  amount  to  secure  said 
costs,  wherefore  it  is  ordered  by  the  county  judge  that  said  contest 
be  sustained,  and  that  said  affidavit  be  held  insufficient,  and  the  re- 
quest of  the  said  Young  made  to  the  county  judge  to  compel  the 
stenographer  and  the  clerk  to  prepare  the  record  for  appeal  in  this 
case,  is  hereby  refused  unless  the  plaintiff  files  a  cost  bond  in  the 
gum  of  $75  or  deposits  half  that  amount  in  cash  to  pay  the  costs." 
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The  stenographer  also  further  separately  answered  that  at  the  time 
he  reported  the  case  of  Young  v.  Hickman,  he  was  the  official  court 
reporter  for  the  Sixteenth  Judicial  District;  that  in  reporting  the 
case  of  Young  v.  Hickman  he  was  not  acting  in  his  official  capacity, 
but  by  special  employment;  that  as  official  court  reporter  he  had 
accumulated  a  large  number  of  books  containing  his  shorthand  re- 
ports of  cases;  that  the  book  of  notes  containing  the  report  of  the 
relator's  case  had  been  laid  aside  with  other  note  books,  and  that  while 
he  was  absent  soon  after  the  trial  of  the  case  the  room  in  which 
the  books  had  been  deposited  had  been  cleansed  by  some  employes 
who  disarranged  and  confused  the  books,  since  which  time  he  had 
"made  a  diligent  search  to  locate  the  books  containing  the  notes  taken 
on  the  trial  of  Young  v.  Hickman  in  the  County  Court  of  Cooke 
County,  and  has  failed  to  locate  the  same  .  .  .  that  said  books 
have  become  misplaced  through  no  fault  of  his  and  he  has  always 
been  careful  and  painstaking  to  preserve  all  shorthand  notes  taken 
by  him  and  preserved  the  same  for  one  year  as  provided  by  the  Act 
governing  the  appointment  and  duties  of  official  court  reporters.  .  -  . 
That  he  is  unable  to  furnish  a  statement  of  facts  in  the  case  of 
Young  v.  Hickman,  tried  in  the  County  Court  of  Cooke  County,  at 
its  October  term,  1909,  on  account  of  his  inability  to  find  said  notes 
as  above  set  forth,  even  though  this  court  should  grant  the  writ  of 
mandamus  as  prayed  for  by  relator." 

It  has  been  held  that  in  a  case  of  this  kind  a  Court  of  Civil  Ap- 
peals may  review  the  action  of  the  county  judge  in  determining  a 
contest  of  an  affidavit  of  inability  to  secure  or  pay  the  costs  of  ap- 
peal. See  Murray  v.  Roebuck,  89  S.  W.,  781.  Assuming  then  that 
the  right  to  do  so  is  unquestioned,  it  must  certainly  be  true  that  a 
litigant,  complaining  of  an  adverse  order  in  such  contest,  should 
plainly  show  by  the  evidence  submitted  to  and  determined  by  the 
court  trying  the  issue,  that  its  judicial  discretion  was  abused.  It  is 
always  incumbent  upon  one  claiming  the  benefit  of  the  writ  of  man- 
damus to  clearly  show  his  right,  and  the  several  answers  of  the 
respondents  above  given  in  this  case  have  not  been  legally  denied. 
It  is  true  that  the  relator  has  filed  a  reply  in  which  he  states  that 
on  the  trial  of  the  issue  under  consideration  before  the  county  judge, 
he  was  the  only  witness,  and  details  his  testimony  on  that  occasion. 
Such  statement,  if  properly  supported,  might  entitle  relator  to  the 
writ  for  which  he  herein  prays,  but  the  statement  is  not  verified  nor 
supported  by  affidavit,  agreement  of  parties,  or  otherwise,  so  that  we 
ran  not  accept  as  established  the  recitation  of  such  facts  in  the  reply. 
Such  unsupported  statement  should  certainly  not  be  made  the  basis 
of  a  ruling  on  our  part,  that  the  county  judge  committed  error  in 
adjudging  relator's  affidavit  insufficient. 

Besides,  from  relator's  application  and  his  statement  on  the  oral 
submission  of  his  cause,  it  appears  that  a  statement  of  facts  made 
out  by  the  stenographer  is  essential  to  the  appeal,  from  which  we  are 
to  infer,  of  course,  that  his  appeal  would  be  unavailing  in  the  absence 
of  such  statement.  This  being  true,  and  the  answer  of  the  stenog- 
rapher to  the  effect  that  the  notes  of  the  trial  had  been  lost  and  that 
he  is  unable  to  now  make  out  such  statement  in  no  way  being  con- 
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troverted,  we  can  not  see  that  the  order  as  prayed  for  against  him 
would  be  of  avail.  Courts  are  never  required  to  command  the  per- 
formance of  impossible  things;  and  we  are  the  more  disinclined  to 
make  the  order  now  desired  against  the  stenographer,  because  of  the 
fact  that  relator  in  no  way  undertakes  to  account  for  his  failure  to 
Himself  make  up  the  statement  of  facts  for  approval  by  the  county 
judge,  as  provided  under  the  General  Laws,  section  14,  of  the  Ste- 
nographer's Act  of  1909.      (See  General  Laws,  1909,  page  374.) 

We  conclude  that  relator's  application  for  the  writ  of  mandamus 
must  be  denied. 

Mandamus  denied. 


L.  Craddock  &  Company  v.  Wells-Fargo  Company  Express. 

Decided  January  15,  1910. 

1. — Contract — Performance  Unlawful. 

Where  one  covenants  to  do  an  act  lawful  at  the  time,  and  an  Act  of  the 
Legislature  is  subsequently  passed  making  it  illegal  to  do  the  act,  the  cove- 
nant of  performance  is  thereby  discharged. 

2. — Same — Express  Company — Intoxicating  liquors — Delivery  C.  0.  D. 

An  express  company  was  excused  and  discharged  from  the  performance 
of  its  contract  to  deliver  C.  O.'  D.  packages  of  intoxicating  liquors  by  the 
passage  of  the  Act  of  1907  (Gen.  Laws,  1907,  pp.  3  and  149),  "imposing  an 
occupation  tax  on  persons,  firms  or  corporations  handling  liquors  C.  O.  D." 
A  delivery  of  said  packages  C.  O.  D.  would  have  been  unlawful  after  said  Act 
went  into  effect  without  payment  of  the  occupation  tax  imposed  thereby,  and 
the  express  company  had  its  option  to  refuse  to  pay  the  tax  and  discontinue 
the  business. 

3. — Same — Common  Carrier — Refund  of  Charges. 

Where  the  delivery  C.  O.  D.  of  packages  of  intoxicating  liquors  was  made 
unlawful  while  an  express  company  had  such  packages  in  its  possession  await- 
ing delivery,  the  express  company  could  refuse  to  deliver  the  same  thereafter, 
and  not  only  refuse  to  refund  the  outgoing  charges  already  collected,  but  insist 
upon  payment  by  the  consignor  of  the  regular  charges  for  returning  said  pack- 
ages to  him.     A  refund  or  rebate  of  said  charges  would  have  been  unlawful. 

4. — Intoxicating  Liquors — C.  0.  D.  Tax  Law,  Constitutional. 

The  Act  of  the  Thirtieth  Legislature  (Gen.  Laws,  1907,  pp.  3  and  149), 
imposing  an  occupation  tax  on  persons,  firms  or  corporations,  handling  intox- 
icating liquors  C.  O.  D.,  is  not  in  violation  of  sections  1  and  2  of  article  VIII, 
nor  of  section  48  of  article  III  of  our  State  Constitution.  Said  Act  is  either 
a  revenue  law  or  a  police  regulation,  and  in  either  case  is  constitutional. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  J.  C.  Boberts. 

Camp  &  Camp,  for  appellant. — The  court  erred  in  rendering  judg- 
ment for  the  defendant  and  not  rendering  judgment  for  the  plaintiff 
upon  the  agreed  statement  of  facts  in  this  case,  because  the  contracts 
were  legal  and  valid  when  made,  and  if  the  defendant  was  prohibited 
by  a  subsequent  valid  law  from  fully  performing  same,  and  the  plain- 
tiff receiving  no  benefits  from  a  partial  performance,  this  defendant 
is  liable  to  the  plaintiff  for  the  amount  paid  by  plaintiff  to  defendant 
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under  said  contract.  Binz  v.  National  Supply  Company,  105  S.  W., 
543. 

The  C.  0.  D.  tax  law  is  unconstitutional  in  that  it  violates  article 
VIII,  section  1,  of  our  State  Constitution  which  provides  that  "taxa- 
tion shall  be  equal  and  uniform,"  and  article  VIII,  section  2,  which 
provides  that  "all  occupation  taxes  shall  be  equal  and  uniform  upon 
the  same  class  of  subjects  within  the  limits  of  the  authority  levying 
the  tax,"  because  the  same  is  an  unreasonable  and  unnatural  classifi- 
cation, in  that  it  is  not  a  tax  on  the  express  business  nor  upon  intox- 
icating liquors,  nor  upon  the  carriage  of  intoxicating  liquors,  but  i3 
a  tax  only  on  the  C.  0.  D.  feature  of  the  carriage  of  intoxicating 
liquors,  which  is  merely  an  incident  of  the  business.  State  v.  Ash- 
brook,  55  S.  W.,  632;  Pullman  Palace  Car  Co.  v.  State,  64  Texas, 
279;  Texas  Company  v.  Stephens,  100  Texas,  628;  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Ellis,  21   S.  W.,  933. 

Said  C.  0.  D.  tax  law  violates  section  48,  article  III,  of  the  Con- 
stitution, which  provides  "that  the  Legislature  shall  not  have  the 
right  to  levy  taxes  nor  impose  burdens  on  the  people  except  to  raise 
revenues  sufficient  for  the  economical  administration  of  the  govern- 
ment," because  same  is  prohibitory.  An  occupation  injurious  per  se 
may  be  prohibited  by  the  police  powers,  but  when  a  law  is  enacted 
under  the  taxing  power  and  having  been  passed  as  a  tax  law,  it  is 
unsustainable  as  a  police  regulation.  Ex  parte  Woods,  52  Texas  Crim. 
App.,  575. 

Ethridge  &  McCormick  and  Alexander  &  Hogsett,  for  appellees. — 
The  express  company  is  shown  to  have  strictly  performed  its  duties 
as  a  carrier,  which  duties  were  defined  by  law,  and  the  judgment  of 
the  court  could  not  have  been  otherwise  than  for  defendant.  Act  of 
1907,  pages  3,  4  and  149;  Rev.  Stats.,  arts.  4582-4583-4584;  Rippy 
v.  State,  44  Texas  Crim.  App.,  72,  citing  as  authorities  Black  on 
Intoxicating  Liquor,  and  Prentice  on  Police  Powers;  Stone  v.  Mis- 
sissippi, 101  U.  S.,  814;  Cordes  v.  Miller,  39  Mich.,  584;  Church  v. 
New  York,  5  Cowan,  538. 

The  Legislature  had  authority  to  abrogate  the  C.  0.  D.  feature  of 
liquor  traffic,  or  to  impose  any  burdens  upon  the  "incident"  to  the 
express  business,  known  as  the  C.  0.  D.,  which  impaired  the  efficiency 
of  the  control  of  the  liquor  traffic.  San  Antonio  &  A.  P.  Ry.  Co. 
v.  State,  79  Texas,  269 ;  Ex  parte  Kennedy,  42  Texas  Crim.  App*.,  148. 

Acting  within  the  police  power  it  was  competent  for  the  Legislature 
to  impose  a  prohibitive  license  or  tax  upon  the  C.  0.  D.  feature  of 
the  express  business  in  its  relation  to  intoxicating  liquors.  Pleuler 
v.  State,  10  N.  W.,  488;  Ex  parte  Dupree,  101  Texas,  150;  Higgins 
v.  Rinker,  47  Texas,  401;  Joliff  v.  State,  53  Texas  Crim.  App.,  61; 
Sessums  v.  Botts,  34  Texas,  348-350,  approved  in  Boggess  v.  Howard, 
40  Texas,  157;  Black  v.  Epperson,  40  Texas,  185;  Miller  v.  Dunn, 
1  Am.  St.  Rep.,  72;  Hampton  v.  Dilley,  31  Pac,  808;  Collier  v. 
Montgomery  Co.,  54  S.  W.,  991 ;  Donaldson  v.  State,  15  Texas  Crim. 
App.,  28;  State  v.  Auditor,  18  So.,  752. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  August 
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26,  1907,  by  L.  Craddock  &  Company  against  the  Wells-Fargo  Com- 
pany Express,  to  recover  the  sum  of  $1025.93  which  plaintiff  paid 
defendant  as  outgoing  and  return  express  charges  on  a  large  number 
of  packages  of  intoxicating  liquors  delivered  to  defendant  at  Dallas, 
Texas,  to  be  transported  and  delivered  to  various  consignees  through- 
out the  State  of  Texas  and  to  collect  from  each  consignee  the  cost  of 
the  goods  and  transportation  and  return  said  collections  to  plaintiff, 
which  defendant  failed  and  refused  to  do,  on  the  ground  that  same 
was  prohibited  by  the  Act  of  February  12,  1907,  known  as  House  Bill 
No.  53,  and  commonly  known  as  an  Act  imposing  an  Occupation 
Tax  on  Persons,  Firms  and  Corporations  handling  Liquors  C.  0.  D. 
Upon  a  hearing  by  the  court  upon  an  agreed  statement  of  facts  judg- 
ment was  rendered  for  the  defendant,  and  plaintiff  appealed. 

The  agreed  statement  of  facts  shows  that  defendant  promptly  car- 
ried the  liquor  shipments  to  the  several  points  of  destination  and 
fully  performed  all  of  its  duties  as  a  carrier  with  respect  to  same 
up  to  and  including  February  12,  1907.  On  that  day  an  Act  of 
the  Texas  Legislature,  passed  with  the  emergency  clause,  imposing 
an  occupation  tax  or  license  on  persons,  firms  or  corporations  han- 
dling intoxicating  liquors  C.  0.  D.  The  appellee  after  said  Act  went 
into  effect  refused  to  any  longer  continue  the  C.  0.  D.  business 
as  applied  to  the  liquor  traffic.  It  delivered  all  C.  0.  D.  packages 
after  February  12,  1907,  on  which  appellant  would  release  the  C.  0. 
D.  Appellant  did  this  as  to  certain  packages,  but  refused  to  do  this 
as  to  those  in  question.  Appellant  requested  appellee  to  return  the 
shipments,  remaining  undelivered,  to  it  at  Dallas,  which  was  done 
by  appellee,  but  appellee  required  of  appellant  the  payment  of  the 
return  express  charges  on  such  shipments  (the  outgoing  charges  on 
same  having  been  paid  when  the  packages  were  originally  delivered 
to  appellee).  Appellant  paid  the  return  charges  under  protest.  In 
its  answer  to  plaintiff's  action  the  defendant  plead  that  the  Act  above 
referred  to  was  designed  by  the  Legislature  to  prohibit  the  C.  0.  D. 
feature  as  applied  to  the  carriage  by  express  of  intoxicating  liquors. 
It  also  plead  that  as  a  carrier  it  could  not  lawfully  refund  charges 
for  services  performed  by  it  as  a  carrier. 

It  is  contended  by  appellant  that  the  court  erred  in  rendering 
judgment  for  the  defendant  and  not  rendering  judgment  for  the 
plaintiff  upon  the  agreed  statement  of  facts,  because  the  contracts 
were  legal  and  valid  when  made,  and  if  the  defendant  was  prohibited 
by  a  subsequent  valid  law  from  fully  performing  same,  and  the 
plaintiff  not  having  received  any  benefits  from  a  partial  performance, 
the  defendant  is  liable  to  the  plaintiff  for  the  amount  paid  by  plain- 
tiff to  defendant  under  said  contract.  The  case  of  Binz  v.  National 
Supply  Co.,  105  S.  W.,  543,  it  cited  as  supporting  this  assignment. 
That  case  does  not  support  the  contention  of  appellant.  In  that  case 
the  National  Supply  Company  entered  into  a  contract  with  Jacob 
Binz,  whereby  said  company  agreed  to  furnish  the  material  and  con- 
struct for  defendant  a  fuel  tank  in  the  basement  of  the  Binz  Building 
under  the  sidewalk  on  Texas  Avenue  in  the  city  of  Houston.  De- 
fendant agreed  to  pay  therefor  $1000.  At  the  time  the  contract  was 
made  an  ordinance  of  the  city  of  Houston  permitted  the  constructions 
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of  such  a  tank  under  the  sidewalk  of  the  basement  of  said  building. 
After  the  contract  was  made  the  supply  company  entered  upon  its 
performance,  and  within  two  days  thereafter  delivered  in  the  base- 
ment of  said  building  the  system  provided  for  in  the  contract  and 
promptly  delivered  some  other  material  for  the  construction  of  said 
tank  and  appurtenances.  On  the  8th  day  of  April,  1902,  an  ordi- 
nance prohibiting  the  construction  of  said  oil  tank  under  the  side- 
walk was  passed  by  the  city  council,  and  by  reason  of  said  ordinance 
the  said  company  never  constructed  the  oil  tank  and  the  material 
furnished  by  the  supply  company  remained  in  the  basement  of  said 
building.  Said  material  was  never  accepted  by  Binz,  and  he  never 
received  any  benefit  from  the  work  done,  or  the  material  so  fur- 
nished. The  supply  company  expended  $648  on  work  done  and 
material  furnished  on  the  contract.  The  supply  company  brought 
suit  to  recover  this  amount.  It  was  held  that  Binz  was  not  liable 
on  a  quantum  meruit,  because  he  had  not  accepted  the  same  or  re- 
ceived any  benefit  therefrom.  It  was  further  held  that  he  was  dis- 
charged from  payment  on  the  contract  by  reason  of  the  passage  of 
the  ordinance  by  the  city  of  Houston,  making  the  performance  im- 
possible and  illegal.  This  case,  instead  of  supporting  the  appellant's 
contention,  we  regard  as  authority  against  it.  The  rule  established 
by  the  authorities,  as  we  understand  it,  is:  That  where  one  covenants 
to  do  an  act  lawful  at  the  time,  and  an  Act  of  the  Legislature  is 
subsequently  passed  making  it  illegal  to  do  the  act,  the  covenant 
of  performance  is  thereby  discharged.  (Church  v.  New  York,  5 
Cowan,  538;  Cordes  v.  Miller,  39  Michigan,  584;  Stone  v.  Mississippi, 
101  U.  S.,  814.)  The  express  company  is  shown  to  have  strictly  per- 
formed its  duties  of  a  carrier  in  transporting  the  packages  to  their 
destination.  They  were  excused  and  discharged  from  delivering  to 
the  consignee  by  reason  of  the  passage  of  the  Act  of  the  Thirtieth 
Legislature,  "Imposing  an  Occupation  Tax  on  Persons,  Firms  or 
Corporations  Handling  Liquors   C.   0.   D." 

Appellant  contends  under  its  second  assignment  of  error,  under 
which  the  contention  properly  arises,  that  the  C.  0.  D.  tax  law  is 
unconstitutional  in  that  it  violates  article  VIII,  section  1,  of  our 
State  Constitution,  which  provides  that  "taxation  shall  be  equal  and 
uniform,"  and  article  VIII,  section  2,  which  provides  that  "all  occu- 
pation taxes  shall  be  equal  and  uniform  upon  the  same  class  of  sub- 
jects within  the  limits  of  the  authority  levying  the  tax,"  because  the 
same  is  an  unreasonable  and  unnatural  classification,  in  that  it  is  not 
a  tax  on  the  express  business  nor  upon  intoxicating  liquors,  nor  upon 
the  carriage  of  intoxicating  liquors,  but  is  a  tax  only  on  the  C.  0.  D. 
feature  of  the  carriage  of  intoxicating  liquors  which  is  merely  an 
incident  to  the  business.  We  do  not  agree  to  this  contention.  The 
law  imposes  an  occupation  tax  on  persons,  firms  or  corporations 
handling  intoxicating  liquors  C.  0.  D.  The  tax  is  imposed  on  the 
delivering  of  liquors  and  collecting  from  the  consignee  the  price  of 
the  same  and  returning  it  to  the  consignor.  This  is  not  a  necessary 
part  of  the  business  of  express  companies.  In  our  opinion  it  consti- 
tutes a  business  in  itself,  and  is  not,  as  appellant  contends,  simply 
an  incident  to  the  express  business,  which  business  paid  an  occupa"- 


1910.]       Craddock  &  Co.  v.  Wells-Fargo  Co.  Express.  555 

tion  tax  when  the  statute  of  1907  was  adopted.  It  is  equal  and  uni- 
form on  all  persons,  firms  or  corporations  delivering  intoxicating 
liquors  upon  payment  of  the  purchase  money  therefor.  It  affects  all 
classes  alike  within  the  limits  of  the  State.  The  law  is  a  revenue  law 
and  is  not  prohibited  by  section  48,  article  III,  of  the  Constitution, 
which  provides,  "that  the  Legislature  shall  not  have  the  right  to  levy 
taxes  nor  impose  burdens  on  the  people  except  to  raise  revenues  suffi- 
cient for  the  economical  administration  of  the  government."  The 
Act  was  sufficient  to  protect  the  express  company  in  refusing  to  de- 
liver the  C.  0.  D.  packages.  It  was  not  required  to  pay  an  occupa- 
tion tax,  it  being  admitted  that  its  gToss  receipts  per  office,  at  the 
various  points  named  in  the  petition,  did  not  amount  to  $5,000,  the 
amount  of  the  tax.  But  had  its  receipts  amounted  to  $5,000  at  such 
points,  it  was  optional  with  the  company  whether  it  would  pay  the 
tax  and  secure  a  license  or  refuse  to  comply  with  the  terms  of  the 
law.  Nor  was  the  express  company  authorized  or  required  to  treat 
the  statute  as  void  and  unconstitutional.  (Sessums  v.  Botts,  34 
Texas,  348-350;  same  case  approved  in  Boggess  v.  Howard,  40  Texas, 
157;  Black  v.  Epperson,  40  Texas,  185.)  It  would  have  been  unlaw- 
ful for  the  carrier  to  rebate  the  charges  for  returning  the  packages 
to  the  shipper  and  for  this  reason  the  court  properly  refused  to 
render  judgment  therefor  for  plaintiff. 

But  if  we  are  mistaken  in  holding  the  statute  valid  in  imposing  an 
occupation  tax  on  persons,  firms  or  corporations  handling  intoxicating 
liquors  C.  O.  D.,  then  we  hold  the  statute  is  valid  as  a  police  regu- 
lation of  the  handling  of  intoxicating  liquors.  It  is,  we  think,  public 
history  that  a  custom  had  grown  up  in  the  State  for  dealers  in  intox- 
icating liquors  to  ship  packages  of  the  same  by  express  to  counties 
and  localities  in  which  local  option  was  in  force  consigned  to  fictitious 
persons  or  to  persons  who  had  not  ordered  the  same,  and  then  write 
to  some  person  in  such  local  option  territory  to  call  at  the  express 
office  and  get  the  package  and  pay  the  charges  thereon.  The  express 
company  would  then,  upon  request,  deliver  the  package  and  collect 
the  charges  and  return  the  money  to  the  dealer.  This  practice  had 
the  effect  of  defeating  prohibition  in  local  option  territory.  It  was 
the  object  of  the  Legislature  to  prohibit  or  at  least  regulate  this 
custom.  This,  in  our  opinion,  the  Legislature  had  authority  to  do. 
(San  Antonio  &  A.  P.  Ry.  Co.  v.  State,  79  Texas,  264.)  It  had 
authority  to  abrogate  the  C.  0.  D.  feature  of  the  liquor  traffic,  or  to 
impose  any  burden  thereon  which  tended  to  prevent  the  evasion  of 
the  local  option  statutes  in  counties  or  districts  in  which  local  option 
had  been  adopted.  (Higgins  v.  Rinker,  47  Texas,  401 ;  Pleuler  v. 
State,  10  N.  W.,  488  (Neb.);  Ex  parte  Dupree,  101  Texas,  150; 
Joliff  v.  State,  53  Texas  Crim.,  61.) 

We  conclude  that  the  trial  court  properly  rendered  judgment  for 
appellee  and  the  same  is  affirmed. 

Affirmed. 
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J.   M.   Ford  v.   Houston   &   Texas  Central  Eailroad   Company. 

Decided  January  15,  1910. 

1. — Nonsuit — Praotiee. 

When  a  plaintiff  is  surprised  by  a  ruling  of  the  trial  court  which  prac- 
tically prevents  a  recovery  by  him,  he  is  not  compelled  to  proceed  with  the 
trial,  but  may  take  a  nonsuit  and  may  then  move  to  set  aside  the  nonsuit 
and  re-instate  the  case,  and  if  the  action  of  the  court  necessitating  such 
course  be  erroneous  and  the  motion  to  reinstate  be  overruled,  its  judgment 
may  be  revised  on  appeal;  if  the  ruling  of  the  court  is  not  erroneous  the 
motion  to  reinstate  is  addresed  to  the  discretion  of  the  court  and  its  refusal 
is  not  error. 

3. — Same. 

Where  a  trial  judge  announces  after  the  evidence  is  all  in  that  he  would 
instruct  a  verdict  for  the  defendant  because  of  the  insutticiency  of  the  evidence 
to  show  liability  of  the  defendant,  and  the  plaintiff  thereupon  takes  a  non- 
suit, the  effect  is  the  same  as  if  the  court  had  instructed  such  verdict;  and 
the  fact  that  the  nonsuit  was  voluntary  on  the  part  of  the  plaintiff  would 
not  prevent  him  from  appealing  from  the  judgment  of  the  court  in  overruling 
his  motion  to  re-instate. 

3. — Same— Motion  to  Reinstate. 

■  Where  the  court  could  properly  have  instructed  a  verdict  for  defendant 
because  of  the  insufficiency  of  the  evidence  in  plaintiff's  favor  and  the  plain- 
tiff took  a  nonsuit  upon  the  announcement  by  the  court  that  it  would  instruct 
such  verdict,  there  was  no  error  in  overruling  a  motion  to  reinstate  in  the 
absence  of  a  showing  that  plaintiff  could  and  would  make  a  stronger  case 
upon  another  trial. 

4. — Frightened  Horses — Locomotive — Liability. 

Plaintiff's  horses  became  frightened  at  the  noise  made  by  steam  escaping 
from  a  locomotive  standing  in  the  yard  of  a  railroad  company;  the  horses 
ran  away,  threw  plaintiff  out  and  injured  him;  the  engine  was  not  standing 
near  a  street  or  public  road,  but  was  near  a  passway  which  plaintiff  was 
using  as  a  licensee;  the  noise  made  by  the  escaping  steam  was  not  more  than 
that  usually  made  in  such  cases  and  was  reasonably  incident  to  the  safe  and 
proper  management  of  the  engine.  Held,  defendant  was  not  liable  for  the 
frightening  of  the  team  and  the  consequent  injury  to  plaintiff. 

5. — Railroad  Companies — Eight  to  Operate  Engines. 

Railroad  companies  may,  without  subjecting  themselves  to  the  charge  of 
negligence  for  so  doing,  make  such  noises  with  their  engines  as  are  necessarily 
incident  to  their  safe  operation,  and  one  who  drives  a  team  in  close  prox- 
imity thereto  can  not  complain  if  the  team  becomes  frightened. 

6. — Same — Cases  Distinguished. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Traub,  19  Texas  Civ.  App.,  126,  and  Texas 
Midland  Ry.  Co.  v.  Cardwell,  67  S.  W.,   157,  distinguished. 

7. — Same — Contributory  Negligence. 

Where  it  appeared  plaintiff  knew  that  in  driving  along  a  railroad  right 
of  way  on  a  road  that  was  not  a  public  road  he  would  be  exposed  to  dangers 
from  the  engines  and  trains;  that  he  could  have  avoided  the  dangers  by  a 
slight  inconvenience  but  voluntarily  assumed  the  hazard,  he  will  be  precluded 
from  recovering  for  any  injury  resulting  from  the  frightening  of  his  team 
by  the  engines  or  cars,  because  of  a  failure  to  exercise  ordinary  care  for  his 
own  safety. 

Appeal  from  the  District  Court  of  Limestone  County.    Tried  below 
before  Hon.  H.  B.  Daviss. 
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A.  B.  Retinoids,  for  appellant. — In  a  suit  against  a  railroad  corpora- 
tion to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  negligence  on  the  part  of  defendant  or  its 
employes,  where  the  court  overrules  defendant's  exceptions  to  plain- 
tiff's petition  and  where  the  petition  states  a  good  cause  of  action, 
and  the  evidence  tends  to  prove  the  material  issues  raised  by  the 
pleading,  it  is  error  for  the  court  to  refuse  to  submit  such  issues  to 
the  jury  and  to  instruct  the  jury  to  find  for  the  defendant  over  the 
objection  of  the  plaintiff.  Fitzgerald  v.  Hart,  23  S.  W.,  933;  John- 
son v.  Drought,  22  S.  W.,  290;  Ellis  v.  Rosenberg,  29   S.  W.,  519. 

In  a  suit  of  this  kind  where,  under  proper  allegations,  the  evidence 
shows  that  defendant  railroad  company  knowingly  allowed  one  of 
its  engines  to  remain  at  or  near  a  much-traveled  road  or  passway  on 
its  right  of  way  which  it  has  permitted  the  public  to  use  for  travel 
for  twenty  years,  without  attendants  and  with  steam  up,  knowing  that 
such  engine  was  liable  to  blow  off  steam  and  thus  cause  a  loud  and 
startling  noise,  calculated  to  frighten  animals  driven  over  such  pass- 
way,  the  issue  of  negligence  is  raised  and  should  be  submitted  to  the 
jury.  Texas  Midland  R.  R.  Co.  v.  Cardwell,  67  S.  W.,  157;  Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Traub,  19  Texas  Civ.  App.,  125;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Jones,  13  Texas  Civ.  App.,  376;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Shieder,  88  Texas,  152. 

Where  the  issue  of  negligence  is  raised  in  a  suit  of  this  kind  by 
the  pleading,  and  plaintiff's  evidence  tends  to  support  the  averments 
of  his  petition,  and  defendant  introduces  evidence  to  show  that  it 
was  necessary  to  leave  the  engine  with  steam  up  at  the  place  where 
it  was  left,  and  that  the  noise  made  by  the  escaping  steam  was  not 
an  unusual  noise  and  not  an  unnecessary  noise,  the  questions  of 
whether  it  was  necessary  to  leave  the  engine  with  steam  up  at  such 
place,  and  whether  the  noise  was  an  unusual  noise,  should  be  sub- 
mitted to  the  jury  in  order  that  the  jury  may  determine  whether 
defendant  was  guilty  of  negligence  or  not.  Potter  v.  Wheat,  53 
Texas,  401;  Supreme  Council  of  the  A.  L.  of  H.  v.  Anderson,  61 
Texas,  296;  Newberger  v.  Heintze,  3  Texas  Civ.  App.,  259. 

The  court  erred  in  not  reinstating  the  cause  .  in  accordance  with 
appellant's  motion,  because  the  court  having  announced  that  the  jury 
would  be  instructed  to  find  for  the  defendant,  appellant  had  the  right 
to  take  a  nonsuit  and  to  have  the  cause  reinstated  on  the  docket. 
Lockett  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  78  Texas,  211. 

Baker,  Botts,  Parker  &  Garwood,  0.  L.  Stribling  and  Williams  & 
Bradley,  for  appellee. 

TALBOT,  Associate  Justice. — Appellant  Ford  sued  the  appellee 
to  recover  damages  for  personal  injuries  alleged  to  have  been  received 
by  him  through  the  negligence  of  appellee  in  permitting  steam  to 
escape  from  one  of  its  engines  left  standing  unattended  on  a  side- 
track in  its  yards  at  the  town  of  Mexia,  near  "a  public  way  of  travel 
on  defendant's  right  of  way,"  which  frightened  appellant's  mules 
drawing  a  wagon  in  which  he  was  riding,  causing  said  mules  to  run 
away  and  throw  appellant  from  the  wagon  and  injure  him.     The 
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defendant  plead  general  and  special  demurrers,  which  were  by  the 
court  overruled,  a  general  denial  and  contributory  negligence.  A 
jury  was  empaneled,  the  evidence  introduced,  and  the  attorney  for 
the  plaintiff  made  the  opening  argument;  whereupon  the  court  an- 
nounced, in  the  presence  and  hearing  of  the  jury,  "that  he  did  not 
believe  that  under  the  pleadings  and  proof  there  was  liability  in  dam- 
ages to  plaintiff  shown  against  defendant  railroad  company,  and  that 
the  court  would  peremptorily  instruct  the  jury  to  find  for  the  de- 
fendant," and  this  the  court  would  have  done,  as  shown  by  bill  of 
exceptions,  but  for  the  fact  that  counsel  for  plaintiff,  upon  the 
court's  announcement  as  stated,  made  a  motion  that  plaintiff  be  per- 
mitted to  take  a  nonsuit,  which  motion  was  granted  and  the  cause 
dismissed.  The  plaintiff  excepted  to  the  court's  action  in  announcing 
that  he  would  instruct  a  verdict  for  the  defendant,  and  in  refusing 
to  submit  the  issues  of  fact  as  insisted  upon  by  him  for  the  determina- 
tion of  the  jury,  and  in  due  time  filed  a  motion  to  reinstate  his 
case.  This  motion  was  overruled  and  from  the  ruling  of  the  court 
the  plaintiff  appealed. 

Appellee  moves  this  court  to  dismiss  the  appellant's  appeal  and 
strike  the  case  from  the  docket  of  the  court  because,  as  claimed,  this 
court  is  without  jurisdiction  to  try  and  determine  the  appeal  for  the 
reason  that  the  nonsuit  taken  by  appellant  in  the  District  Court  was 
voluntary  and  not  taken  under  such  coercion  as  entitles  him  to  an 
appeal  from  such  judgment. 

We  think  the  action  of  the  court  in  announcing  that  appellant  had 
failed  to  show  any  liability  on  the  part  of  appellee  for  the  alleged 
injuries  sustained  by  him,  and  that  he  would  instruct  a  verdict  for 
the  appellee,  was  practically  the  same  as  if  such  direction  had  been 
given  before  appellant  took  a  nonsuit;  and,  after  such  action  of  the 
court,  it  was  not  obligatory  upon  appellant,  in  order  to  avail  himself 
of  the  right  of  appeal,  to  permit  a  verdict  to  go  against  him.  We 
understand  the  rule  to  be  in  this  State  that  when  the  plaintiff  is 
surprised  by  a  ruling  of  the  court  which  practically  prevents  a  re- 
covery by  him,  he  is  not  compelled  to  proceed  with  the  trial,  but 
may  take  a  nonsuit,  and  may  then  move  to  set  aside  the  nonsuit  and 
reinstate  the  case;  and  if  the  action  of  the  court  necessitating  such 
course  be  erroneous  and  the  motion  to  reinstate  is  overruled,  its 
judgment  may  be  revised  on  appeal;  if  the  ruling  of  the  court  is 
not  erroneous  the  motion  to  reinstate  is  addressed  to  the  discretion 
of  the  court  and  its  refusal  is  not  error.  (Huston  v.  Berry,  3  Texas, 
235;  Easterling  v.  Blythe,  7  Texas,  210;  Osborne  v.  Scott,  13  Texas, 
59;  Lockett  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  78  Texas,  211.) 

We  are  of  the  opinion  the  court  did  not  err  in  refusing  to  reinstate 
appellant's  cause  for  the  reason  that  the  evidence  was  insufficient  to 
authorize  a  finding  by  the  jury  that  appellee  was  responsible  for  the 
accident  resulting  in  the  injuries  of  which  appellant  complains.  The 
petition  stated  a  good  cause  of  action,  and  appellee's  demurrers  were 
therefore  properly  overruled,  but  the  evidence  fails  to  raise  an  issue 
of  fact  upon  the  ground  of  negligence  alleged  upon  which  a  recovery 
is  sought  to  be  had.  It  is  not  claimed  that  an  unusual  quantity  of 
steam  escaped  from  the  engine  and  caused  the  team  to  become  fright- 
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ened,  but  that  the  team  became  frightened  at  the  noise  made  thereby. 
It  appears  that  appellee's  locomotive  engine  from  which  it  is  alleged 
the  steam  escaped,  causing  appellant's  mules  to  take  fright,  was 
standing  on  one  of  its  tracks  in  the  railroad  yards  in  the  town  of 
Mexia,  not  very  far  from  a  traveled  way,  which  had  been  used  by 
the  people 'for  many  years,  along  the  railroad  right  of  way,  but  not 
near  a  public  street  or  street  crossing  of  said  city;  that  the  noise 
made  by  the  escape  of  steam  from  said  engine  at  the  time  appellant's 
mules  became  frightened  and  ran  away  was  about  as  loud  as  is 
usually  made  by  the  escape  of  steam  from  an  engine.  Appellant 
testified:  "On  the  right  hand  side  of  the  road  that  I  went  down  was 
a  small  building  that  was  used  for  a  hotel;  right  south  of  that  was 
the  Rotan  Grocery  house.  ...  As  I. was  coming  down  that  road, 
when  I  got  about  even  with  the  Rotan  Grocery  house,  the  engine  that 
was  standing  on  the  track  there  popped  off  steam.  The  engine  made 
about  the  usual  noise  that  engines  make  when  they  pop  off  steam. 
The  engine  that  I  was  looking  at  was  the  one  that  popped  off  steam.' 
I  was  not  quite  opposite  the  engine  when  it  popped  off  steam.  I  do 
not  know  exactly  how  far  this  road  that  I  traveled  down  was  from 
the  engine — it  was  about  sixty  or  eighty  feet.  I  have  been  going  to 
Jfexiafor  the  last  twenty  years.  I  have  been  across  the  depot  grounds 
frequently.  When  the  steam  popped  off  in  that  engine  standing  there 
my  team  began  to  run.  I  could  not  tell  you  exactly  the  kind  of 
noise  that  engine  made.  It  was  a  loud  noise,  just  about  the  usual 
noise  an  engine  generally  makes  when  the  steam  escapes  and  pops 
off.  I  could  not  describe  the  kind  of  racket  that  it  made,  except 
that  it  popped  off  steam.  I  could  not  tell  you  exactly  the  kind  of 
noise  the  engine  made  when  it  popped  off  steam.  It  was  pretty  loud; 
about  as  loud  as  an  engine  generally  makes  when  the  steam  escapes 
through  automatic  pop  valves.  Everybody  in  this  country  has  heard 
them,  but  I  could  not  just  describe  the  noise  they  make.  Nearly 
everyone  in  this  country  has  heard  the  racket  they  always  make." 
Then  he  was  asked:  "Did  the  engine  make  that  noise  when  it  was 
standing  there?  Was  it  unusually  loud  in  that  respect ?"  To  which 
he  answered,  "Yes,  sir." 

On  cross-examination  plaintiff  testified:  "I  suppose  I  was  some- 
where between  sixty  and  eighty  feet  from  it  when  it  first  popped  off 
steam.  I  stated  on  direct  examination  this  morning  that  the  noise  this 
engine  was  making  was  the  usual  noise  engines  make  in  popping  off 
steam.  That  is  as  near  as  I  can  describe  it.  It  certainly  was  the 
ordinary  and  usual  noise  that  everybody  has  heard  engines  make 
when  popping  off  steam.  There  was  nothing  unusual  about  that." 
This  is  all  the  testimony  in  the  record  relative  to  the  character  of 
noise  made  by  the  engine  when  it  popped  off  steam;  and  the  answer, 
"yes,"  made  by  the  plaintiff  to  the  two  questions:  "Did  the  engine 
make  that  noise  when  it  was  standing  there?"  "Was  it  unusually 
loud  in  that  respect?"  was  evidently  intended  as  an  affirmative  answer 
to  the  first  of  said  questions.  This  is  made  certain  by  the  subsequent 
positive  statement  of  the  witness  in  which  he  declares,  "It  certainly 
was  the  ordinary  and  usual  noise  that  everybody  has  heard  engines 
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make  when  popping  off  steam.  There  was  nothing  unusual  about 
that." 

The  grounds  of  appellant's  motion  to  reinstate  are,  in  substance, 
simply  that  the  evidence  was  sufficient  to  require  the  submission  of 
his  case  to  the  jury,  and  therefore  the  trial  court  erred  in  failing  to 
so  submit  it  upon  proper  instruction,  applying  the  law  to  the  facts. 
No  claim  or  showing  was  made  that  his  case  could  be  strengthened 
on  another  trial,  and  from  the  testimony  adduced,  we  think  it  con- 
clusively appears  that  the  noise  created  by  the  escape  of  steam  from 
appellee's  engine  at  which  appellant's  mules  took  fright,  was  no  more 
than  the  usual  and  ordinary  noise  that  an  engine  makes  when  steam 
escapes  therefrom,  and  such  only  as  is  reasonably  incident  to  its  safe 
and  proper  management.  This  being  true,  liability  can  not  be  pred- 
icated upon  the  fright  taken  by  appellant's  mules  at  such  noise,  and 
appellant  having  failed  to  show  that  testimony  existed  which  he  could 
probably  procure  upon  another  trial,  and  which  would  authorize  a 
verdict  against  appellee  in  his  favor,  his  motion  to  reinstate  was 
properly  refused.  It  is  well  settled  that  railway  companies  may,  with- 
out subjecting  themselves  to  the  charge  of  negligence  for  so  doing, 
make  such  noises  with  their  engines  as  are  necessarily  incident  to  their 
safe  operation,  and  that  one  who  approaches  in  close  proximity 
thereto  has  no  right  to  assume  that  it  will  remain  quiet,  and  if  such 
assumption  is  indulged  and  the  team  driven  becomes  frightened  at 
such  noise,  the  person  injured  thereby  will  not  be  heard  to  complain. 
In  such  case  it  is  said  that  "liability  would  no  more  grow  out  of 
fright  created  by  such  a  cause  than  could  liability  be  predicated  upon 
fright  proceeding  from  the  ordinary  appearance  of  a  locomotive  in 
the  absence  of  noise.,,  (San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  24 
Texas  Civ.  App.,  281.) 

In  support  of  his  contention  that  the  facts  shown  were  sufficient 
to  warrant  a  finding  of  negligence  and  consequent  liability  on  appel- 
lee's part,  appellant  has  cited  the  cases  of  Missouri,  K.  &  T.  Ry.  Co. 
v.  Traub,  19  Texas  Civ.  App.,  125,  and  Texas  M.  Ry.  Co.  v.  Card- 
well,  67  S.  W.,  157,  decided  by  this  court;  but  the  case  at  bar  is 
easily  distinguished  from  those  cases,  in  that,  in  each  of  them  the 
engine  was  at  or  near  a  street  or  public  road  crossing  and  the  noise 
made  by  the  escape  of  steam  was  unusual.  In  this  case  the  engine 
was  not  at  or  near  such  a  crossing,  and  the  undisputed  evidence 
shows  that  the  noise  made  by  it  was  the  usual  noise  and  necessarily 
incident  to  its  safe  management.  At  most,  the  engine  was  left  near 
a  passway  on  appellee's  right  of  way  commonly  used  by  the  public 
with  its  acquiescence  or  consent,  and  appellant  in  driving  along  this 
way  was  a  mere  licensee. 

There  is  another  reason,  we  think,  why  the  court  was  authorized 
to  instruct  a  verdict  for  the  defendant  in  this  case,  and  therefore  did 
not  err  in  refusing  to  reinstate  the  same  on  the  showing  made  by 
appellant  therefor.  It  is  manifest  from  appellant's  testimony  that 
he  knew  the  way  traveled  by  him  along  appellee's  right  of  way  was 
dangerous,  and  it  is  fairly  inferable  therefrom  that  there  was  another 
or  other  ways  by  which  the  cotton  yard  in  the  town  of  Mexia,  and  to 
which  he  was  going,  could  have  been  reached  without  incurring  the 
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risk  of  having  his  team  frightened  by  noises  made  by  appellee's 
engines  or  trains.  In  speaking  of'  driving  along  appellee's  right 
of  way  he  says:  "I  did  take  chances  on  getting  through  there;  I 
thought  I  could  get  through  all  right.  I  did  not  know  of  any  other 
street  and  crossing,  and,  of  course,  I  had  to  risk  some  chances  in 
going  through  there.  I  could  have  gone  clear  around,  but  I  went 
through  there  because  it  was  a  little  nearer.  I  had  gone  through  there 
before."  Appellant  did  not  have  an  absolute  right,  as  one  passing 
over  a  street  or  public  road  crossing,  to  drive  along  appellee's  right 
of  way,  but  simply  a  permission  or  license  to  do  so.  In  Gulf,  C.  & 
S.  F.  By.  Co.  v.  Matthews,  100  Texas,  63,  our  Supreme  Court,  in 
speaking  of  the  principle  as  applied  to  persons  walking  along  a 
railroad  track,  when  the  same  was  so  generally  used  that  it  might  be 
deemed  that  they  had  a  license  to  use  the  track  for  the  purpose  of  a 
foot  passage,  said:  "An  implied  permission,  such  as  is  claimed,  to 
use  a  railroad  track  as  a  footpath  may  relieve  the  person  enjoying 
it  of  the  imputation  of  being  a  trespasser,  but  it  does  not  relieve 
the  place  of  its  inherent  dangers,  nor  exempt  the  traveler  from  the 
duty  to  act  with  ordinary  prudence.  When  he  voluntarily  chooses 
the  dangerous  pathway  instead  of  a  safe  one  beside  it,  we  can  see  no 
escape  from  the  conclusion  that  he  is  guilty  of  negligence,  if  there 
be  no  justifying  or  excusing  circumstances." 

It  would  seem  that  this  doctrine  is  peculiarly  applicable  to  the 
facts  of  this  case.  Appellant,  according  to  his  own  testimony,  knew 
that  in  driving  along  appellee's  right  of  way  he  would  be  exposed 
to  danger;  that  he  could  have  avoided  such  danger  by  slight  incon- 
venience, but  he  did  not  choose  to  do  it.  On  the  contrary,  he  volun- 
tarily assumed  the  hazard  of  going  along  appellee's  right  of  way 
near  its  engines  and  trains,  knowing  that  it  was  usual  for  steam  to 
escape  from  the  engines,  making  just  such  noise  as  frightened  his 
mules  on  the  occasion  in  question;  therefore,  the  injury  received  by 
him  as  the  result  of  such  noise  must  be  attributed  to  his  failure 
to  exercise  ordinary  care  for  his  own  safety,  which  precludes  a  re- 
covery. (Texas  Midland  Ry.  Co.  v.  Byrd,  102  Texas,  263;  St.  Louis 
&  S.  F.  Ry.  Co.  v.  Mathis,  101  Texas,  342.) 

The  views  expressed  dispose  of  the  whole  case,  and  assignments 
relating  to  the  court's  refusal  to  give  certain  charges  need  not  be 
discussed.     The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Ely- Walker  Dry  Goods  Company  v.  W.  B.  Colbert. 

Decided  January  19,  1910. 

1. — Collateral  Security — Expense  of  Collection — Charge. 

The  assignee  of  a  note  and  mortgage  holding  it  as  collateral  security  for 
a  debt  of  the  assignor  was  entitled,  without  further  authority  from  the 
latter,  to  take  necessary  and  proper  Bteps  to  collect  same,  and  an  agreement 
that   such    security    should   be   attached   to    and   kept   with    the  note    it  waa 

Vol.  LVIII  Civil— 36. 


562  Texas  Civil  Appeals  Repobts,  Vol.  58.         [January, 

assigned  to  secure  would  not  deprive  the  assignee  of  the  right  to  take  proper 
steps,  consistent  with  such  agreement,  to  protect  his  security,  such  as  em- 
ploying lawyers  to  look  after  it  where  circumstances  rendered  that  course 
advisable;  for  the  expenses  so  incurred  he  was  entitled  to  credit  in  accounting 
to  the  assignor  for  the  amount  realized  on  the  collateral.  See  charge  on 
this  subject  held  erroneous  and  not  cured  by  charge  conflicting  with   it. 

2. — Same. 

Where  the  intention  and  effect  of  a  parol  agreement  as  to  the  custody  of 
a  note  was  a  question  of  fact  for  the  jury,  instructions  giving  it  a  certain 
effect  as  matter  of  law  were  properly  refused. 


3. — Same — Attorney  and  Client. 

The  holder  of  collateral  security  is  entitled  to  credit,  in  accounting  to  the 
assignor  for  the  proceeds  realized,  only  for  such  charges  by  his  attorneys 
collecting  same  as  were  legal  and  proper. 

4. — Collateral  Security — Charge. 

The  holder  of  collateral  security  was  not  entitled  to  deduct  the  expenses 
of  collecting  same  in  accounting  to  his  debtor  for  the  amount  realized  on  the 
collateral,  where  it  was  held  under  an  agreement  precluding  him  from  taking 
any  steps  for  its  collection. 

Appeal  from  the  County  Court  of  Hays  County.  Tried  below  be- 
fore P.  J.  Maier,  Esq.,  Special  Judge. 

R.  E.  McKie,  for  appellant. — Regardless  of  any  contract  as  to 
where  the  collateral  was  to  be  kept,  it  was  the  duty  of  appellant  to 
look  after,  protect  and  collect  same  in  like  manner  that  an  ordi- 
narily prudent  owner  of  like  paper  would  have  done  under  the  cir- 
cumstances, and  appellant  was  entitled  to  reasonable  expenses  incurred 
in  so  doing.  22  Am.  &  Eng.  Ency.  Law  (2d  ed.),  pp.  899,  901,  905; 
Colebrook  on  Collateral  Securities,  pp.  174-6,  173,  note  a;  Hanover 
Natl.  Bank  v.  Brown,  53  S.  W.,  215;  Larkin  v.  Dawson,  37  Texas 
Civ.  App.,  345. 

Appellant  was  entitled  to  recover  from  appellee  and  retain  from 
the  proceeds  of  said  collateral  such  sum  as  it  was  reasonably  neces- 
sary to  expend  in  the  protection  and  collection  thereof.  22  Am.  & 
Eng.  Ency.  Law,  pp.  870,  905;  Colebrook  on  Collateral  Security,  p. 
230,  sees.  128,  173,  note  a;  Mansur-Tebbetts  Imp.  Co.  v.  Carey,  45 
S.  W.,  120;  Hanover  Natl.  Bank  v.  Brown   (Tenn.),  53  S.  W.,  215. 

It  was  not  the  duty  of  the  appellant  to  get  permission  from  appel- 
lee before  incurring  any  expenses  in  protecting  the  collateral  in  its 
hands,  provided  such  expenses  were  such  as  an  ordinarily  prudent 
and  careful  man  under  like  circumstances  would  have  incurred  in 
the  protection  of  a  note  and  mortgage  of  his  own,  unless  an  express 
contract  had  been  entered  into  that  appellant  would  incur  no  such 
expense  without  the  consent  of  appellee.  22  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  p.  894;  Colebrook  on  Collateral  Securities,  p.  176,  sec.  91; 
Jackson  v.  Chemical   Natl.  Bank,  46  S.  W.,  295. 

Will  O.  Barber,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  Colbert  to 
recover  from  the  appellant  the  sum  of  $297,  the  balance  claimed   by 
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appellee  to  be  due  on  a  note  collected  by  appellant,  which  was  left 
in  the  keeping  of  appellant  as  collateral  to  secure  a  $2500  note  exe- 
cuted by  Colbert  and  his  partner  Ivey.  The  collateral  note  was  for 
$3500,  executed  by  appellee's  brother  and  payable  at  Jackson,  Miss., 
secured  by  a  mortgage  lien  on  certain  properties  there  situated.  The 
appellant,  through  its  attorneys  at  Jackson,  Mississippi,  collected  the 
full  amount  of  the  note  with  interest,  which  was  remitted  to  them 
by  the  attorneys  less  $297,  $6.50  of  which  was  charged  as  exchange 
and  $6.30  as  court  costs,  and  the  balance  retained  by  the  Jackson 
attorneys  under  the  claim  that  it  was  a  reasonable  compensation  for 
their  services  in  and  about  the  investigation  of  the  solvency  of  the 
maker,  the  title  of  the  property  that  stood  as  security  for  the  note, 
and  an  effort  to  get  the  maker  to  pay  the  same,  etc.,  and  in  the  actual 
collection  of  the  note  from  the  maker.  The  amount  so  received  by 
appellant  from  the  Jackson  attorneys  was  promptly  remitted  to  the 
appellee  at  San  Marcos,  Texas,  which  was  received  by  him.  Before 
the  Jackson  note  was  collected  the  appellee  paid  off  and  discharged 
his  debt  to  the  appellant. 

Appellee's  suit  is  based  upon  the  proposition  that  he  was  entitled  to 
the  full  sum  of  the  note  that  was  collected  from  the  maker  at  Jack- 
son; that  he  did  not  authorize  the  appellant  or  the  attorneys  at 
Jackson  to  make  any  effort  to  protect  this  note,  or  to  collect  the 
same,  or  to  inquire  into  the  solvency  of  the  maker,  or  to  bring  any 
suit  or  to  incur  any  court  costs  or  to  examine  the  status  and  title 
of  the  property  that  stood  as  security  for  the  note.  Further,  that 
there  was  an  agreement  between  him  and  appellant,  when  the  note 
was  deposited  with  them  as  collateral,  that  the  same  should  be  at- 
tached to  his  note  and  should  be  kept  by  them  at  their  place  of 
business  in  St.  Louis. 

The  appellant  pleaded  that  all  the  charges  made  by  the  attorneys 
at  Jackson,  Miss.,  were  proper,  legal  and  reasonable,  and  that  they 
were  justified  in  order  to  protect  the  security  to  pursue  the  course 
they  did  in  forwarding  the  note  to  the  attorneys  at  Jackson  for  in- 
vestigation and  for  collection. 

There  was  evidence  upon  these  questions,  and  there  was  also  evidence 
to  the  effect,  coming  from  appellant,  that  there  was  an  agreement 
between  it  and  the  appellee  that  it  could  have  the  title  of  the  prop- 
erty and  the  solvency  of  the  maker,  etc.,  investigated,  but  upon  this 
last  issue,  although  proven,  there  was  no  pleading. 

The  case  was  tried  before  a  jury  and  verdict  and  judgment  were 
in  appellee's  favor  for  the  full  amount  sued  for. 

Appellant's  first  assignment  of  error  complains  of  the  following 
charge  of  the  court:  "If  you  believe  from  the  evidence  that  at  the 
time  the  plaintiff  W.  B.  Colbert  delivered  to  Ely-Walker  Dry  Goods 
Co.  said  note  and  trust  deed,  it  was  expressly  agreed  between  them 
that  said  note  and  trust  deed  should  be  kept  by  said  defendants  at 
St.  Louis,  Mo.,  and  that  the  plaintiff  never  agreed  and  consented  that 
said  note  and  trust  deed  should  be  turned  over  to  attorneys  for  pro- 
tection or  collection,  and  that  defendant  turned  said  note  and  trust 
deed  over  to  Brame  &  Brame,  of  Jackson,  Miss.,  without  the  consent 
of  plaintiff,  then  plaintiff  is  entitled  to  recover  from  the  defendant 
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said  $297,  with  six  percent  interest  per  annum  from  the  date  Brame 
&  Brame  received  the  money,  and  if  you  so  find  from  the  evidence, 
you  will  return  a  verdict  in  favor  of  plaintiff  W.  B.  Colbert  for  said 
amount."  It  is  contended  that  this  charge  is  erroneous  because,  not- 
withstanding the  fact  that  there  might  have  been  an  agreement  that 
the  note  and  the  trust  deed  should  be  kept  by  the  defendant  at  St. 
Louis,  and  that  the  plaintiff  never  consented  or  authorized  it  to  use 
efforts  looking  to  the  protection  or  collection  of  the  note,  they  would, 
nevertheless,  be  entitled  to  take  such  steps  as  a  person  of  ordinary 
prudence  would  do,  looking  towards  the  necessary  protection  of  the 
collateral  and  for  the  collection  of  the  same.  We  are  inclined  to  the 
opinion  that,  for  the  reasons  stated,  the  charge  is  erroneous.  Not- 
withstanding the  existence  of  the  state  of  facts  presented  in  this 
charge,  the  holder  of  the  collateral  might,  under  certain  circumstances, 
be  justified  in  taking  steps  looking  towards  the  protection  of  the 
paper  and  for  its  collection;  and  there  is  evidence  in  the  record  that 
would  justify  the  submission  of  this  question  to  the  jury.  In  fact, 
the  trial  court  did,  in  a  subsequent  portion  of  its  charge,  instruct 
the  jury  that  if  there  was  no  express  agreement  to  the  contrary,  the 
holder  of  the  collateral  could  take  such  steps  as  a  person  of  orainary 
prudence  would  be  expected  to  do,  looking  towards  preserving  and 
protecting  the  security.  There  may  have  been  an  express  agreement 
for  the  appellant  to  retain  the  note  and  the  deed  of  trust  at  St.  Louis, 
but  it  was  not  absolutely  essential  for  the  Jackson  attorneys  to  have 
actual  possession  of  the  paper  for  at  least  a  part  of  the  services  that 
they  rendered;  and  it  would  be  a  question  of  fact  as  to  whether  these 
services  were  reasonable  and  could  be  charged  to  the  appellant  or  the 
owner  of  the  note.  It  may  be  true  that  a  successful  collection  by  the 
Jackson  attorneys  could  not  have  been  made  unless  they  had  in  their 
possession  the  paper,  as  the  payor  would  not  be  required  to  pay  except 
upon  surrender  of  the  note  and  the  cancellation  of  the  lien;  but  the 
charge  is  so  framed  that  it  excludes  all  of  the  items  set  up  by  the 
appellant  based  upon  the  services  rendered  by  the  Jackson  attorneys, 
if  there  was  an  agreement  that  the  note  and  deed  of  trust  should 
remain  in  appellant's  possession  at  St.  Louis.  We  think  this  charge 
is  erroneous.  It  is  not  corrected,  as  claimed  by  appellee,  by  the  charge 
which  immediately  follows  it.  While  it  is  true  that  it  permits  the 
appellant  to  take  such  steps  as  a  person  of  ordinary  prudence  would 
do  under  similar  circumstances  for  the  preservation  and  protection 
of  the  collateral,  still  it  conflicts  with  the  charge  above  quoted  in  the 
way  just  pointed  out. 

There  was  no  error  in  the  court's  refusing  appellant's  charge  set 
out  under  its  second  assignment  of  error.  That  is  to  the  effect  that 
in  determining  the  merits  of  the  case  the  jury  should  not  consider 
the  question  whether  or  not  Ely-Walker  Dry  Goods  Company  agreed 
with  Colbert  to  keep  the  note  and  mortgage  in  the  vaults  at  St. 
Louis,  because  such  agreement  would  not  affect  the  controversy 
between  the  parties  to  this  suit;  that  is,  in  substance,  the  charge 
which  was  requested  and  refused.  It  was  for  the  jury  to  say  what 
effect  should  be  given  to  that  agreement.  The  scope  and  effect  of  the 
agreement  is  not  altogether  plain.    It  may  be  that  a  jury  might  justly 
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reach  the  conclusion,  under  the  circumstances,  that  the  intention  was 
that  nothing  should  be  done  by  the  appellant  with  reference  to  the 
collateral  paper  except  retaining  it  in  their  possession  at  St.  Louis. 
That  was  a  question  for  the  jury  and  it  was  for  them  to  say  what 
was  meant  and  what  was  intended  to  be  accomplished  by  the  agree- 
ment. 

In  subdivision  2  of  the  court's  charge  is  practically  given  the  rule 
contended  for  by  the  appellant  in  the  charge  set  out  under  the  third 
assignment  of  error,  which  was  refused,  except  the  charge  given  has 
embodied  in  it  the  expression  "if  there  was  no  express  agreement  to 
the  contrary."  We  think  the  charge  as  framed  was  properly  given, 
and  it  would  have  been  error  to  give  the  one  requested,  because  it 
ignored  the  contract  made  between  the  appellant  and  the  appellee  and 
tne  effect  that  a  jury  might  give  to  it. 

What  we  have  just  said  also  disposes  of  the  appellant's  fourth  as- 
signment. The  charge  set  out  under  that  assignment  is  practically 
the  same  as  the  one  just  discussed. 

We  can  not  agree  with  appellant's  contention,  urged  under  the 
fifth  and  sixth  assignments  of  error.  The  first  charge  quoted  under 
these  assignments  which  was  refused,  is  on  the  weight  of  evidence; 
and  as  to  charge  No.  8,  set  out  and  refused,  we  are  of  the  opinion 
that  under  the  testimony  appellant  would  be  responsible  to  the  ap- 
pellee for  any  improper  items  charged  by  the  attorneys  at  Jackson. 
They  were  the  attorneys  of  the  appellant,  and  while  it  may  be  con- 
ceded that  the  appellant  might  have  been  justified  in  taking  steps 
looking  to  the  preservation,  protection  and  collection  of  the  note, 
still,  in  doing  that  the  attorneys  they  employed  could  not  legally 
make  a  charge  which  was  unauthorized  and  hold  the  appellee  respon- 
sible therefor. 

We  think  a  charge  substantially  as  set  out  under  the  appellant's 
seventh  assignment  of  error  would  be  proper  to  be  given  on  another 
trial,  if  the  facts  are  similar.  Unless  the  effect  of  the  agreement 
pleaded  by  appellee  was  to  deny  the  appellant  the  authority  to  do 
anything  with  reference  to  protecting  and  collecting  the  note,  they 
would  have  the  right  to  incur  reasonable  expenses,  looking  to  that 
end,  provided  an  ordinarily  prudent  person  would  have  done  so  under 
the  circumstances. 

The  other  questions  raised  are  on  the  facts. 

We  have  not  overlooked  the  suggestion  of  the  appellee  to  the  effect 
that,  notwithstanding  the  error  pointed  out,  the  judgment  should  be 
affirmed  under  the  facts.  We  deem  is  unnecessary  to  go  into  a  discus- 
sion of  this  question,  but  we  have  properly  considered  it  and  think 
that  appellee's  suggestion  is  not  an  answer  to  the  error  pointed  out. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Citizens  Eailway  Company  v.  Lorena  W.  Robertson. 

Decided  January  19,  1910. 

Contributory  Negligence — Child  Crossing  Street  Car  Track — Question  of  Fact. 

Evidence  considered  in  case  of  a  child  of  ten  years  who,  looking  down 
and  reading  a  letter  in  her  hand  and  holding  on  her  hat  which  the  wind 
threatened  to  blow  away,  walked  onto  a  street  car  track  at  a  street  crossing 
without  looking  or  listening  for  a  car  and  was  struck  and  injured,  and  held 
not  to  show  conclusively  the  contributory  negligence  of  such  injured  party, 
but  to  warrant  the  submission  of  that  issue  to  the  jury. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Clark,  Yantis  &  Clark,  for  appellant. — In  support  of  the  proposi- 
tion that  the  acts  of  appellee,  if  committed  by  an  adult  would  be 
contributory  negligence,  as  a  matter  of  law,  reference  is  made  to  the 
following  authorities:  Houston  &  T.  C.  Ey.  Co.  v.  Kauffman,  46 
Texas  Civ.  App.,  72;  International  &  G.  X.  B.  Co.  v.  Edwards,  100 
Texas,  22;  Sabine  &  E.  T.  Hy.  Co.  v.  Dean,  76  Texas,  73;  Bennett 
v.  St.  Louis  S.  W.  Ry.  Co.,  36  Texas  Civ.  App.,  459;  Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Bracken,  59  Texas,  71;  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Polk,  63  S.  W.,  343. 

In  support  of  the  proposition  that  the  acts  of  appellee  constituted 
contributory  negligence  as  a  matter  of  law,  notwithstanding  her 
minority,  see  the  following  authorities:  Houston  &  T.  C.  Ry.  Co. 
v.  Boozer,  2  Posey's  U.  C,  452;  International  &  G.  N.  R.  Co.  v. 
Garcia,  70  Texas,  208;  Payne  v.  Chicago  &  A.  R.  Co.,  38  S.  W.% 
314;  Young  v.  Small,  73  N.  E.,  1019;  Mullen  v.  Springfield  St.  Rv. 
Co.,  41  N.  E.,  664;  Colcomb  v.  Portland  &  B.  St.  Ry.,  61  Atl.,  898; 
Gleason  v.  Smith,  61  N.  E.,  220;  Nagle  v.  Allegheny  Valley  Ry.  Co., 
32  Am.  Rep.,  416;  Twist  v.  Winona  &  St.  P.  Ry.  Co.,  12  Am.  St. 
Rep.,  626;  Ryan  v.  LaCrosse  St.  Ry.,  83  N.  W.,  770;  Sheets  v.  Con- 
nolly St.  Ry.,  24  Atl.,  483;  Deschner  v.  St.  Louis  &  M.  R.  Ry.  Co., 
200  Mo.,  310;  Holian  v.  Boston  Elevated  Ry.  Co.,  80  X.  E.,  1; 
Poland  v.  Union  Ry.  Co.,  58  Atl.,  653;  Walker  v.  Wabash  Ry.  Co., 
92  S.  W.,  92;  Holmes  v.  Missouri  Pac.  Ry.  Co.,  88  S.  W.,  624; 
Murphy  v.  Boston  Elevated  Ry.  Co.,  73  N.  E.,  1018;  Dietrich  v. 
Baltimore  &  H.  S.  Ry.  Co.,  11  Am.  &  Eng.  R.  R.  Cases,  115;  Grif- 
fith v.  Metropolitan  St.  Ry.  Co.,  66  N.  Y.  Supp.,  801;  Wills  v.  Ash- 
land St.  Ry.  Co.,  84  K  W.,  998;  Weiss  v.  Metropolitan  St.  Ry.  Co., 
53  1ST.  Y.  Supp.,  449;  Biederman  v.  Dry  Dock  Co.,  66  N.  Y.  Supp., 
594;  McLaughlin  v.  New  Orleans  &  C.  Ry.  Co.,  18  So.,  703;  Merry- 
man  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  52  K  W.,  545 ;  Carson  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  65  ST.  W.,  831 ;  Brown  v.  European  &  N.  A.  Ry. 
Co.,  58  Me.,  384 ;  Twist  v.  Winona  &  St.  P.  Ry.  Co.,  39  N.  W.,  402 ; 
Schmidt  v.  Cook,  20  N.  Y.  Supp.,  889;  Knox  v.  Hall  Steam  Power 
Co.,  23  N.  Y.  Supp.,  490 ;  Helman  v.  Withers,  50  Am.  St.  Rep.,  295. 

Jas.  A.  Harrison  and  TP.  B.  Carrington,  for  appellee. — Appellee  was 
not  guilty  of  contributory  negligence  as  a  matter  of  law  under  the 
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testimony  of  herself  and  witnesses.  International  &  G.  N".  R.  Co. 
v.  Tinon,  117  S.  W.,  936;  Missouri,  K.  &  T.  Ry.  Co.  v.  James,  55 
Texas  Civ.  App.,  588;  Frugia  v.  Texas  &  Ft.  S.  Ry.  Co.,  36  Texas 
Civ.  App.,  648;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Coleman,  51  Texas  Civ. 
App.,  415;  Texas  Central  R.  Co.  v.  Randall,  51  Texas  Civ.  App., 
249;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Shannon,  50  Texas  Civ.  App.,  194; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Grisom,  36  Texas  Civ.  App.,  630;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Gasscamp,  69  Texas,  549;  Choate  v.  San  An- 
tonio &  A.  P.  R.  Co.,  90  Texas,  88 ;  Houston  &  T.  C.  R.  Co.  v.  Boozer, 
70  Texas,  530;  Houston  &  T.  C.  R.  Co.  v.  Simpson,  60  Texas,  103; 
Galveston,  H.  &  N.  R.  Co.  v.  Olds,  112  S.  W.,  787. 

KEY,  Associate  Justice. — This  is  the  third  time  that  this  case 
has  been  before  this  court.  The  other  appeals  are  reported  in  91 
S.  W.,  609,  and  103  S.  W.,  443.  At  the  last  trial  in  the  court  below 
the  plaintiff  recovered  judgment  for  $1500,  and  the  defendant  has 
appealed  and  presents  but  one  question  for  decision,  and  that  is  the 
proposition  that,  as  matter  of  law,  the  undisputed  testimony  shows 
that  the  plaintiff  was  guilty  of  contributory  negligence.  At  the  time 
of  the  accident  the  plaintiff  was  ten  years,  five  months  and  ten  days 
old.  The  last  trial  occurred  more  than  four  years  after  that  time, 
and  we  copy  from  appellant's  brief  the  testimony  relied  on  to  show 
contributory  negligence . 

The  plaintiff  testified  as  follows:  "I  remember  being  injured  on 
the  24th  day  of  June,  1904.  Just  before  I  was  hurt  I  had  been  to 
Mrs.  E.  A.  Jones'.  I  left  home  and  went  there  after  a  letter.  In 
going  to  Mrs.  Jones'  I  crossed  18th  Street,  and  Mrs.  Jones  lived 
about  two  or  three  blocks  this  way  from  18th  Street.  I  got  the  let- 
ter, and  after  getting  it  I  was  on  my  way  home  with  it.  I  recall  just 
before  reaching  18th  Street.  I  was  wearing  a  big  sailor  hat  that 
day.  The  wind  was  blowing.  There  was  a  soda  water  stand  right  on 
the  corner  of  18th  Street  and  Columbus.  I  saw  there  were  five  or  six 
boys  about  there,  and  there  was  another  boy  across  the  street;  the 
boy  across  the  street  was  in  a  buggy  holding  the  horse.  As  I  passed 
the  soda  water  stand,  I  saw  my  brother,  Charlie  West,  Oscar  Moore 
and  Mackey  Sparks.  Fred  Bolinger  was .  in  the  buggy  across  the 
street.  Just  after  I  passed  the  soda  water  stand  I  looked  at  a  letter 
and  looked  at  the  address.  At  that  time  I  was  looking  down;  the 
wind  was  blowing  and  I  had  to  hold  my  head  down  to  keep  my  hat 
on.  In  crossing  18th  Street  I  reached  the  track.  Before  I  reached 
the  track  I  recall  walking  on  a  board  that  was  across  a  little  gully. 
In  passing  that  gully  or  board  I  was  looking  down.  The  board  was 
on  the  street.  The  part  of  the  street  the  board  was  on  was  the  side- 
walk. The  sidewalk  crossed  18th  Street  at  that  point.  That  side- 
walk was  used  by  people  going,  by;  they  usually  went  over  it  if  they 
were  walking.    I  walked  along  the  same  place  going  up  to  Mrs.  Jones'. 

"After  passing  the  soda  water  stand  and  crossing  this  little  place 
on  the  board  the  car  ran  over  my  foot.  Just  as  I  was  going  across, 
I  just  got  over  the  first  rail — and  I  think  I  was  in  the  middle  of  the 
track,  but  I  was  over  the  first  rail,  I  know — and  I  was  looking  at  this 
letter  all  the  time,  and,  of  course,  I  lifted  my  feet  to  go  over  the 
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rail  and  the  next  thing  I  knew  the  car  struck  me.  ...  I  lived 
about  one  block  from  where  I  was  injured.  I  knew  at  the  time  I 
was  injured  that  the  street  car  track  was  there.  I  had  known  that 
for  a  number  of  years.  I  had  in  the  past  watched  out  for  the  cars 
when  I  went  across  there,  because  I  was  afraid  I  would  be  injured 
if  I  did  not  notice  for  them.  I  understood  that  it  would  be  dangerous 
for  me  to  come  against  one  of  the  street  cars  in  motion,  or  to  cross 
the  track  without  looking.  I  knew  the  only  way  to  be  entirely  safe 
there  in  crossing  the  track  was  to  look  and  see  if  the  car  was  com- 
ing, and  also,  I  suppose,  to  listen  and  see  if  I  could  hear  it.  I  real- 
ized that.  I  knew  how  to  keep  out  of  the  way  of  a  car  if  I  saw  it 
coming.  I  had  understood  that  for  a  good  while.  I  suppose  any  child 
knows  all  that  as  well  as  any  grown  person.  I  had  been  taught  by 
my  parents  about  the  danger  of  the  street  cars  ever  since  I  could 
remember;  I  had  crossed  and  recrossed  this  track  at  that  place. 

"At  the  time  I  entered  onto  the  track  the  day  I  got  injured  there 
was  nothing  at  all  between  me  and  the  street  car.  It  was  a  perfectly 
straight  track  there — a  perfectly  open,  clear  way.  If  I  had  looked 
I  could  have  seen  the  car  before  I  entered  on  the  track,  if  it  was 
coming.  I  do  not  know  that  it  was  coming;  I  did  not  see  it;  I  don't 
guess  I  did  look.  I  was  looking  at  the  envelope  and  the  wind  was 
blowing,  and  I  was  holding  my  head  down.  I  was  looking  at  the 
envelope  at  the  time  the  car  struck  me,  and  I  did  not  look  up  for 
the  car.  Although  the  wind  was  blowing,  I  suppose  it  would  not 
have  prevented  me  from  raising  my  head  and  looking.  I  was  hold- 
ing my  hat  on;  I  guess  I  was  afraid  that  I  would  lose  my  hat.  Re- 
gardless of  how  hard  the  wind  was  blowing,  I  could  have  looked  if  I 
wished  to.  I  suppose  I  forgot  to  look;  I  don't  know  whether  I  forgot 
to  look  or  not,  but  I  did  not  look.  I  was  reading  the  letter  at  the 
time.  I  could  have  seen  the  car  if  I  had  looked,  clear  down  to  Aus- 
tin Avenue  where  it  turns  there;  it  is  a  distance  of  about  two  blocks 
that  I  could  have  seen  it. 

"At  the  time  that  the  accident  happened  I  had  just  passed  by 
this  soda  water  stand,  and  I  told  my  brother  to  come  home.  I  was 
not  reading  the  letter  when  I  passed  there;  I  started  to  read  it  just 
as  I  passed.  ...  I  did.  not  see  the  car  which  way  it  was  coming. 
I  did  not  see  the  car  until  it  struck  me,  and  I  felt  it  then.  I  did  not 
find  out  which  way  the  car  was  going.  I  never  did  know  which  way 
the  car  was  going.  .  .  .  The  car  crossed  there  every  ten  minutes; 
it  crosses  there  both  ways.  ...  I  saw  Fred  Bolinger  in  the  buggy 
across  the  street.  I  saw  the  buggy.  I  saw  the  horse  that  was  hitched 
to  the  buggy  and  saw  it  was  in  motion,  backing.  I  saw  five  or  six 
boys  there.  I  saw  Charlie  West  and  young  Mr.  Moore  and  Mackey 
Sparks  and  my  brother.  That  was  all  the  boys  I  believe  I  saw.  1 
saw  the  stand  there  made  out  of  sacks.  I  saw  the  walk  toward  the 
track  or  plank.  I  saw  the  street  car  track.  As  to  my  seeing  every- 
thing but  the  street  car,  all  these  things  were  not  on  the  same  side 
as  the  street  car,  except  Fred  Bolinger,  and  he  was  farther  down. 

"If  I  had  done  as  I  had  done  in  the  past,  and  looked  down  the  track 
before  I  entered  upon  the  track,  I  don't  know  that  I  would  have  been 
struck.     I  don't  suppose  I  would.     I  don't  guess  so.     I  testified  in 
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this  case  in  October,  1906,  the  trial  before  the  last  one.  I  did  not 
testify  then  that  the  wind  was  blowing  hard.  They  did  not  ask  me 
that.  I  did  not  testify  at  that  time  that  I  had  on  that  broad  sailor 
hat,  but  I  did;  I  can  show  you  the  hat  at  home.  I  did  not  testify 
about  it  at  that  time.  I  was  on  the  track,  I  guess,  at  the  time  I  was 
struck.  I  had  just  crossed  over  the  first  rail.  I  do  not  know  whether 
I  had  reached  the  middle  of  the  track;  I  know  I  had  crossed  over  the 
first  rail;  that  is  all  I  remember.  As  to  my  having  testified  at  the 
other  trials  that  I  was  right  in  the  middle  of  the  track,  if  I  had 
crossed  over  the  rail  I  was  bound  to  have  been  in  the  middle,  because 
a  step  makes  you  over  in  the  middle;  just  about  in  the  middle  of  the 
track  when  you  go  about  a  step.  I  say  that  I  was  right  in  the  mid- 
dle of  the  track — just  about  the  middle  of  the  track.  I  noticed  the 
rail  when  I  stepped  over  it.  It  was  my  right  foot  that  was  hurt. 
I  never  did  see  the  car  at  all  until  I  was  struck.  There  was  nothing 
in  the  world  to  obstruct  my  view  there.  I  did  not  pay  any  attention 
to  it  at  all.  ...  I  was  facing  south;  that  is,  towards  my  home. 
My  left  side  was  to  the  car  and  I  was  in  the  middle  of  the  track. 
I  was  looking  at  the  envelope  when  the  car  struck  me.  ...  I 
did  not  see  the  car  and  I  do  not  know  how  fast  it  was  running.  I 
just  passed  by  the  soda  stand.  I  just  passed  by  and  told  Irion  to 
come  home;  I  did  not  stop  at  all;  I  just  walked  on  by  and  told 
Irion  to  come  on  home  as  I  was  going.  I  do  not  think  I  even  stopped. 
I  had  not  been  reading  the  letter  as  I  approached  the  soda  stand;  I 
just  looked  at  it  as  I  passed.  As  I  came  by  the  soda  stand  I  was 
looking  at  the  boys  and  the  soda  water  stand.  I  don't  know  whether 
I  could  have  seen  the  car  then  if  I  had  looked;  I  don't  know  where 
it  is;  it  depends  on  how  fast  it  was  going  as  to  whether  I  could  have 
seen  it  then.  A  car  makes  a  noise  when  it  is  going.  I  hear  the 
car  down  on  the  street  now  making  a  noise.  I  could  have  heard  that 
car  that  struck  me,  I  suppose,  if  I  had  listened,  if  it  was  coming. 
I  did  not  listen.     I  was  paying  no  attention;  that  is  right." 

Frederick  Bolinger  testified  as  follows:  "I  am  the  son  of  D.  C. 
Bolinger.  ...  I  am  fourteen  years  old  now.  ...  I  remember 
the  time  that  Lorena  Robertson  was  hurt  at  the  corner  of  18th  and 
Columbus  Streets  in  June,  1904.  I  was  about  ten  years  old  then. 
At  that  time  I  was  in  a  buggy.  The  buggy  was  about  as  far  from 
here  to  the  back  railing  in  the  courtroom  from  the  street  car  and 
I  was  in  the  buggy.  The  buggy  was  on  Columbus  Street  close  by 
the  crossing  of  18th  and  Columbus  Streets.  The  buggy  was  about 
as  far  as  from  here  to  the  table  from  18th  Street — it  may  be  a  little 
farther.  I  saw  the  car  as  it  came  into  Columbus  Street  up  18th 
Street.  Just  as  the  car  came  into  Columbus  Street  the  horse  began 
to  cut  up.  I  was  in  the  buggy  by  myself.  The  horse  was  backing 
around  and  pulling  up  and  twisting  about.  He  cut  up  because  he 
was  afraid  of  the  street  car. 

"Lorena  Robertson  was  coming  up  the  street  on  the  sidewalk  and 
she  was  reading  something  in  her  hand,  and  she  went  to  the  crossing 
off  the  sidewalk  and  ran  into  the  car  at  the  front  end  and  then  she 
fell  and  the  car  ran  over  her  foot.  She  ran  into  the  car.  .  .  . 
The  car  was  going  very  slowly  just  before  it  struck  Lorena.    I  do  not 
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know  exactly  why  the  car  was  going  slow,  but  I  think  the  motorman 
was  trying  to  stop  because  my  horse  kept  cutting  up.  The  motor- 
man  was  looking  at  my  horse  just  before  Lorena  was  hurt  by  the 
car.  I  think  the  car  slowed  down  just  when  the  horse  began  cutting 
up,  I  am  sure  it  did.  .  .  .  Just  at  the  time  Lorena  hit  the  car 
she  was  reading  something.  I  do  not  know  what  it  was.  She  had  her 
head  down  and  was  just  reading  along.  .  .  .  The  car  stopped 
immediately  after  it  struck  Lorena's  foot.  I  know  it  stopped  imme- 
diately, but  I  do  not  know  how  far  it  went.  ...  I  noticed  what 
Lorena  was  doing  when  she  passed  the  soda  water  stand  on  the  cor- 
ner; she  was  reading.  The  soda  water  stand  was  about  as  far  as 
from  here  to  the  table  from  the  car  track — just  a  short  distance.  As 
Lorena  passed  the  soda  water  stand  the  motorman  was  looking  at  my 
horse.  The  horse  was  cutting  up  then.  Think  it  was  a  wild  horse. 
It  was  Mr.  West's  horse." 

We  also  copy  from  appellee's  brief  the  following  testimony: 
Plaintiff  testified :  "I  had  not  heard  any  car.  I  did  not  near  any 
bell  ring.  I  had  no  warning  that  the  car  was  coming.  I  did  not  hear 
the  car  running,  rolling;  the  first  I  knew  was  that  the  car  struck  me. 
I  was  in  front  of  the  car.  I  did  not  know  that  it  was  coming;  I 
did  not  see  it.  I  was  looking  at  the  envelope  and  the  wind  was  blow- 
ing, and  I  was  holding  my  head  down.  I  guess  I  was  afraid  that  I 
would  lose  my  hat.  I  did  not  see  the  car  which  way  it  was  coming. 
I  did  not  see  the  car  until  it  struck  me  and  I  felt  it  then.  I  did  not 
find  out  which  way  the  car  was  going.  I  never  did  know  which  way 
the  car  was  going.  I  was  holding  my  hat.  The  wind  was  blowing 
and  I  was  holding  my  head  down  to  keep  my  hat  on.  I  was  holding 
my  hat  on  by  holding  my  head  down.  The  wind  was  blowing  towards 
me,  into  my  face.  I  had  noticed  the  cars  as  they  passed  along  cross- 
ing Columbus  Street  at  that  place.  Previous  to  the  time  I  was  hurt 
I  had  always  heard  something  coming.  I  heard  the  car,  and  beside 
the  car  itself,  I  heard  the  gong.  The  gong  would  ring.  The  wind  was 
blowing  against  me;  I  don't  know  which  way  it  was  blowing  from. 
It  was  blowing  down  the  street,  right  up  against  my  hat,  right  against 
me.  It  was  blowing  down  Columbus  Street.  When  the  car  struck 
me  I  had  not  seen  the  car  at  any  time,  nor  heard  it  when  it  was  com- 
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mg." 

Irion  Robertson,  a  witness  for  plaintiff,  testified  that:  "The  motor- 
man  at  the  time  of  the  accident  was  standing  with  his  face  towards 
the  boy  in  the  buggy  watching  him  and  his  horse.  The  motorman 
was  giving  his  entire  attention  to  the  Bolinger  boy  and  the  horse. 
There  are  two  levers  and  brakes  on  the  car.  I  did  not  notice  whether 
the  motorman  had  his  hands  on  these  levers  or  not.  He  was  stand- 
ing out  in  the  front  of  the  car  in  his  regular  place  where  the  motor- 
man  always  stands  running  the  car,  and  he  was  looking  at  the  boy  in 
the  buggy  and  the  horse." 

Irion  Robertson  testified  that  as  to  the  crossing  where  the  injury 
occured  "there  are  a  great  many  people  who  cross  there;  there  are  a 
great  many  houses  there;  it  is  a  public  crossing  in  the  city  of  Waco." 

We  have  reached  the  conclusion  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  as  matter  of  law,  and  that  the  trial  court 
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did  not  err  in  so  holding  and  in  submitting  that  question  to  the  jurjt 
In  a  well  prepared  brief,  which  indicates  much  research,  learned 
counsel  for  appellant  have  cited  a  number  of  cases  in  other  jurisdic- 
tions similar  in  many  respects  to  the  one  at  bar,  and  in  which  cases 
it  was  held  that  the  injured  child  was  guilty  of  contributory  negli- 
gence as  matter  of  law.  However,  in  most,  if  not  all,  of  them  there 
was  some  material  difference.  In  some  of  them  the  injured  child  had 
seen  the  approaching  car,  and  in  others,  warning  was  given  imme- 
diately before  the  accident. 

Houston  &  T.  C.  Ry.  Co.  v.  Boozer,  70  Texas,  530,  our  Supreme 
Court  recognized  and  applied  the  rule  which  distinguishes  between 
adults  and  children  in  determining  the  question  of  contributory  neg- 
ligence. In  that  case  a  boy,  between  11  and  12  years  of  age,  while 
attempting  to  cross  a  railroad  track,  was  struck  and  injured  by  a 
passing  train.  As  in  this  case,  there  was  much  testimony  tending  to 
show  contributory  negligence,  and  in  disposing  of  the  case  the  Su-  . 
preme  Court  said: 

"As  the  case  now  stands,  were  the  appellee  an  adult,  it  seems  to 
us  the  verdict  should  be  set  aside;  but  we  can  not  say  that  the  same 
degree  of  care  should  be  exacted  of  a  boy  of  the  appellee's  age  as 
must  be  of  an  adult.  Whether  he  used  that  care  in  attempting  to 
cross  the  track,  and  in  ascertaining  the  danger  that  attended  his  act, 
incumbent  on  one  of  his  age,  was  a  question  submitted  to  the  jury 
by  a  charge  which,  on  this  point  and  all  others  bearing  on  the  ques- 
tion of  the  liability  of  the  appellant  at  all,  was  as  favorable  to  the 
appellant  and  as  exacting  on  the  appellee  as  the  facts  would  have 
warranted. 

"Two  juries  have  passed  upon  the  facts;  twice  have  judges  of  the 
District  Court  refused  to  grant  new  trials.  The  appellee  was  of  tender 
years;  there  was  evidence  from  which  the  jury  might  find  that  the 
employes  of  the  appellant  did  not  use  that  care  which,  under  the 
circumstances,  should  have  been  used,  and  the  jury  were  in  position 
to  determine  whether  the  acts  of  the  appellee  were,  in  one  of  his 
age,  the  exercise  of  such  care  as  such  a  person  should  exercise." 

International  &  G.  N".  R.  Co.  v.  Tinon,  117  S.  W.,  936,  decided 
by  the  Texarkana  Court  of  Civil  Appeals,  is,  in  many  respects,  quite 
similar  to  this  case;  and  it  was  there  held  that  the  injured  party 
was  not  guilty  of  contributory  negligence  as  matter  of  law,  and  we 
presume  the  Supreme  Court  approved  that  holding,  as  it  refused 
to  grant  a  writ  of  error.  In  that  case  the  injured  party  was  a 
girl  about  sixteen  and  one-half  years  old  at  the  time  of  the  accident. 
She  was  traveling  a  public  road  on  foot,  and  while  attempting  to 
cross  a  railroad  track  was  struck  and  killed  by  a  passing  train;  and, 
in  determining  the  question  of  contributory  negligence,  the  court 
said: 

"The  evidence  was  undisputed  that  the  deceased  did  not  stop  and 
look  or  listen  for  the  train  before  crossing  in  front  of  it.  K  was 
undisputed  that  had  she  done  so  she  could  have  seen,  if  she  could 
not  have  heard  it  approaching  from  the  south;  but  the  fact  that  she 
did  not  so  stop  or  look  or  listen  did  not  as  matter  of  law  establish 
that  she  was  negligent.     Texas  &  P.  Ry.  Co.  v.  Chapman,  57  Texas, 
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75;  Texarkana  &  Ft.  S.  Ey.  Co.  v.  Frugia,  43  Texas  Civ.  App.,  48, 
95  S.  W.,  563 ;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Anderson,  76  Texas,  251. 
The  question  therefore  is:  Was  there  other  evidence  which,  when 
considered  in  connection  with  that  fact,  required  the  court  to  say 
as  a  matter  of  law,  that  deceased  was  guilty  of  contributory  negli- 
gence? There  was  evidence  that  the  train  was  due  to  pass  the  point 
where  the  accident  occurred  at  about  nine  o'clock  on  the  morning  it 
occurred,  and  that  deceased  knew  it  was  due  to  pass  at  about  that  time. 
There  was  evidence  that  on  the  morning  of  the  accident  the  train 
was  twelve  or  fifteen  minutes  late.  There  was  no  evidence  showing 
that  deceased  knew  it  was  late,  and  that  it  had  not  passed  the  cross- 
ing, nor  was  there  any  evidence  showing  that  she  knew  the  time  of  the 
day,  and  that  it  was  about  time  for  it  to  pass.  There  was  no  evi- 
dence showing  about  how  many  trains  usually  passed  over  the  cross- 
ing during  a  day.  There  was  evidence  that  a  high  wind  was  blowing 
from  the  south,  and  there  was  evidence  that  deceased  was  wearing  a 
bonnet  so  tied  on  and  about  her  head,  ears  and  face  as  to  render  it 
more  difficult  than  it  otherwise  would  have  been  for  her  to  hear  or 
see  the  train  as  it  approached  the  crossing.  There  was  evidence  that 
by  looking  to  her  right  across  the  field  as  she  ran  towards  the  cross- 
ing she  could  have  seen  the  train  approaching  from  a  point  on  the 
railroad  at  least  250  to  300  yards  south  of  and  to  the  crossing.  And 
finally,  there  was  evidence  that  without  looking  to  the  right  or  to  the 
left  she  ran  along  the  public  road  to  the  crossing  and  in  front  of 
the  train  as  it  reached  the  same. 

'The  test  which  should  be  applied  in  determining  whether  the  tes- 
timony referred  to  required  the  court  as  matter  of  law  to  say  de- 
ceased was  guilty  of  negligence  or  not  is:  Should  it  be  said  that  the 
minds  of  reasonable  men  fairly  might  have  differed  npon  the  ques- 
tion as  to  whether  in  going  upon  the  crossing  under  the  circumstances 
shown  by  said  testimony  she  acted  as  an  ordinarily  prudent  person 
would  have  acted  or  not?  Grand  Trunk  Ey.  Co.  v.  Ives,  144  U.  S., 
417,  36  L.  Ed.,  485.  We  think  reasonable  men  fairly  might  have 
differed  as  to  the  nature  of  her  act,  and  that  the  issue  properly  was 
submitted  to  the  jury.  A  reasonable  man  fairly  might  have  con- 
cluded, it  seems  to  us,  that  if  the  deceased  knew  it  was  about  the 
time  the  train  was  due  to  pass  the  crossing  she  was  ignorant  of  the 
fact  that  it  was  running  behind  its  schedule  time,  and  that  it  had  not 
passed;  or  that  if  she  knew  it  had  not  passed,  she  was  ignorant  of 
the  fact  that  it  was  about  the  time  for  it  to  pass.  In  the  absence  of 
evidence  showing  how  trains  usually  approached  and  passed  the  cross- 
ing, instead  of  indulging  the  presumption  that  deceased  should  have 
expected  the  train  to  approach  and  pass  the  crossing,  as  it  did,  al- 
most noiselessly  and  at  an  unusual  speed,  in  favor  of  appellant's  con- 
duct having  been  blameless,  such  a  man  might  fairly  have  indulged 
the  presumption  (Meadows  v.  Pacific  M.  L.  Insurance  Co.,  129  Mo., 
76,  31  S.  W.,  583,  50  Am.  St.  Eep.,  427),  that  she  had  a  right  to 
believe,  from  the  manner  in  which  she  had  before  heard  and  seen 
trains  approach  .and  pass  the  crossing,  that  a  train  approaching  it 
would  by  its  mere  movement  make  such  usual  noises  as  would  warn 
her   of   its   approach,   and   travel    at   such   a   usual    speed    as   would 


1910.]  Citizens  Ey.  Co.  v.  Robertson.  573 

enable  her,  when  so  warned,  to  so  act  as  to  protect  herself  from 
injury  by  it.  Such  a  man  might  further  have  concluded  that  always 
before  appellant's  employes  in  charge  of  the  engine  had,  as  they  tes- 
tified they  had,  given  warning  of  the  approach  of  the  train  to  the 
crossing  by  blowing  the  whistle  and  ringing  the  bell  of  the  engine, 
as  was  required  by  law,  and  that  she  had  a  right  on  the  occasion 
when  she  was  killed  to  rely  not  only  on  such  employes  complying  with 
the  law,  but  upon  their  acting  as  they  before  had  acted  in  giving 
warning  of  the  approach  of  the  train.  From  one  or  all  of  such  con- 
clusions, such  a  man,  we  think,  might  have  reached  as  the  ultimate 
one  the  conclusion  that  deceased  was  not  guilty  of  negligence  con- 
tributing to  the  injury  causing  her  death.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Wagley,  15  Texas  Civ.  App.,  308;  Frugia  v.  Texas  &  P.  Ry. 
Co.,  36  Texas  Civ.  App.,  648;  Texas  &  P.  Ry.  Co.  v.  Willard,  98  S. 
W.,  220;  Missouri,  K.  &  T.  Ry.  Co.  v.  Balliet,  49  Texas  Civ.  App., 
641,  107  S.  W.,  908 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cardena,  22  Texas 
Civ.  App.,  300." 

That  case,  it  would  seem,  was  decided  upon  the  theory  that  the 
injured  girl  was  an  adult,  which  renders  it  that  much  stronger  as 
authority  in  this  case;  because,  if  under  the  facts  disclosed  in  that 
case,  an  injured  adult  would  not  be  guilty  of  contributory  negligence 
as  matter  of  law,  most  assuredly  a  ten  year  old  child  would  not  be 
guilty  of  such  negligence  under  the  same  or  similar  circumstances. 
Taking  up  the  test  applied  in  that  case,  should  it  be  said  that  the 
minds  of  reasonable  men  could  not  fairly  differ  upon  the  question 
as  to  whether  in  going  upon  the  street  car  track,  under  the  circum- 
stances shown  by  the  testimony,  Lorena  Robertson  acted  as  an  ordi- 
narily prudent  child  of  her  age  would  have  acted  ?  It  will  be  observed 
that  the  test  is  not,  would  reasonable  and  fair-minded  men  agree 
that  an  ordinarily  prudent  child  would  have  acted  as  Lorena  Robertson 
did,  but  the  test  is,  could  reasonable  and  fair-minded  men  differ  upon 
the  subject?  We  think  they  could.  It  is  a  matter  of  common  knowl- 
edge that  an  ordinarily  prudent  child,  that  is  to  say,  an  average  child, 
will  incur  many  dangers  and  risks  that  an  ordinarily  prudent  adult 
would  not.  It  is  quite  an  easy  matter  for  the  mind  of  a  child  to 
become  entirely  absorbed  upon  one  particular  subject,  so  as  to  pre- 
vent it  from  realizing  and  avoiding  impending  danger.  When  they 
become  adults  their  comprehension  of  risk  and  danger  becomes  more, 
fixed  and  continuous,  and  they  are  less  likely  to  be  taken  unawares 
than  when  they  were  children.  Bearing  in  mind  this  marked  distinc- 
tion between  the  intellectual  faculties  of  adults  and  children,  and 
keeping  in  sight  the  fact  that  the  plaintiff  testified  that  she  did  not 
see  or  hear  the  approaching  car  until  it  struck  her,  it  seems  to  us 
that  the  question  of  her  negligence  is  one  about  which  the  minds  of 
reasonable  men  might  fairly  differ.  One  person  might  contend  that 
no  human  being,  possessing  intelligence  enough  to  know  that  a  pass- 
ing car  would  injure  any  person  standing  on  the  track  in  front  of  it, 
could  undertake  to  cross  such  track  without  either  looking  or  listening 
for  a  car,  when  he  was  aware  of  the  fact  that  they  passed  at  that 
point  about  every  ten  minutes,  without  being  guilty  of  contributory 
negligence.     On  the  other  hand,  another  reasonable  man  might  fairly 
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entertain  the  view  that  if  such  person  was  a  ten  year  old  child,  and 
did  not  in  fact  see  or  hear  the  approaching  car,  and  the  usual  signals 
of  approach  were  not  given,  and  such  child's  attention  was  temporarily 
riveted  upon  something  held  in  its  hand,  that  in  going  upon  the 
track  without  looking  or  listening,  such  child  was  acting  as  average 
children  of  that  age  do  act. 

No  reversible  error  has  been  assigned  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Abraham  Fred  v.  Sarah  Eebecca  Peed. 

Decided  January  19,  1910. 

1. — Judgment — Service  by  Publication — New  Trial — Limitation. 

A  proceeding  to  set  aside  a  judgment  obtained  on  service  by  publication, 
instituted  by  defendant  under  article  1375,  Rev.  Stats.,  at  a  subsequent  term 
but  within  two  years  from  its  rendition,  is  but  a  continuation  of  the  original 
Buit,  as  by  a  motion  for  new  trial  in  ordinary  cases,  and  the  defendant  so  pro- 
ceeding may,  upon  such  new  trial,  defeat  plaintiff's  right  to  recover  by  show- 
ing a  mere  legal  defense,  as  that  plaintiff's  action  was  barred  by  limitation. 
Wolf  v.  Sahm,  55  Texas  Civ.  App.,  5tJ4,  followed,  and  Polk  v.  Herndon,  44 
Texas  Civ.  App.,  441,  93  S.  W.,  531,  overruled. 

2. — Same — Case  Stated — Divorce. 

A  husband  sued  his  wife  to  have  the  marriage  annulled  because  entered 
into  under  duress,  it  having  been  contracted  in  Russia,  fourteen  years  before. 
He  obtained  a  decree  on  service  by  publication,  and  the  wife  brought  pro- 
ceedings within  a  year  to  set  aside  this  judgment  and  obtain  a  new  trial, 
alleging  fraud  in  obtaining  the  decree,  and  adjudication  of  the  validity  of  the 
marriage  in  previous  actions  for  divorce  brought  by  the  husband  in  other 
States.  Held,  that  she  could  avail  herself  also  of  the  defense  of  limitation 
upon  the  new  trial,  and  the  facts  showing  the  husband's  right  of  action  to  be 
barred,  being  undisputed,  it  was  immaterial  on  his  appeal  from  a  judgment  in 
her  favor,  whether  errors  to  his  prejudice  were  committed  in  the  rulings  on  other 
issues. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

J.  T.  Sluder  and  Clark,  Yantis  &  Clark,  for  appellant. 

Sleeper,  Boynton  &  Kendall,  for  appellee. 

FISHER,  Chief  Justice. — The  appellant  on  the  25th  day  of  Feb- 
ruary, 1907,  filed  a  suit  in  the  District  Court  of  McLennan  County, 
alleging,  in  substance,  that  he  and  the  appellee  were  married  on  the 
10th  day  of  March,  1883,  in  the  Empire  of  Russia;  that  he  was  a 
minor  at  the  time  of  the  marriage  and  that  he  was  forced  into  the 
marriage  with  appellee  by  assault,  duress,  coercion  and  violence,  and 
was  compelled  to  submit  to  a  marriage  ceremony  with  appellee  against 
his  will  and  consent,  and  he  sought  to  set  aside  the  contract  of  mar- 
riage on  these  grounds.     The  appellee  was  alleged  to  be  a  nonresident 
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of  the  State  of  Texas,  and  citation  by  publication  was  prayed  for  and 
also  a  decree  annulling  the  marriage.  The  citation  by  publication  was 
issued  and  published,  and  the  court,  as  required  by  the  statute,  ap- 
pointed an  attorney  to  represent  the  nonresident.  That  case  was  tried 
on  July  3,  1907,  and  resulted  in  a  judgment  in  appellant's  favor  an- 
nulling the  marriage  contract. 

On  June  22,  1908,  the  appellee  filed  her  petition  or  motion  to  set 
aside  the  judgment  denying  the  allegations  in  the  appellant's  petition, 
and  alleging  that  the  marriage  was  consummated  at  the  instance, 
acquiescence  and  request  of  appellant,  and  alleging  that  her  residence 
was  known  to  the  appellant  at  the  time  he  filed  the  original  petition 
and  procured  the  citation  by  publication,  and  that  of  her  family,  all 
of  whom,  she  alleged,  resided  in  the  city  of  New  York.  She  then 
alleges  certain  divorce  proceedings  had  between  her  and  the  appellant 
in  the  States  of  Nevada,  North  Dakota,  New  York  and  New  Jersey, 
and  she  alleged  that  in  some  of  these  proceedings  the  validity  of  the 
marriage  was  a  question,  and  that  the  subject  had  become  res  adju- 
dicata.  She  also  alleged  ratification  of  the  marriage  contract  by  the 
appellant  and  pleaded  fraud  in  procuring  the  judgment  annulling  the 
marriage,  and  also  pleaded  the  four  years  statute  of  limitation.  She 
prayed  that  the  judgment  so  obtained  by  appellant  be  set  aside,  and 
that  the  relief  he  asked  annulling  the  contract  of  marriage  be  denied. 

The  case  as  presented  by  this  motion  was  tried  before  the  court  and 
jury,  and  the  court,  after  hearing  the  evidence,  peremptorily  instructed 
a  verdict  in  favor  of  appellee,  upon  which  verdict  judgment  was  ren- 
dered to  the  effect  that  the  decree  dissolving  the  marriage  contract 
previously  rendered  in  appellant's  favor  be  set  aside  and  that  appel- 
lant be  denied  any  relief  looking  towards  the  dissolution  of  the  mar- 
riage agreement,  and  that  the  appellee  go  hence  with  her  costs. 

There  is  no  question  under  the  facts  but  that  the  appellant's  cause 
of  action,  if  any  he  had,  was  barred  by  the  four  years  statute  at  the 
time  he  brought  his  suit  to  cancel  the  marriage  contract,  and  it  only 
remains  to  be  seen  whether  that  fact  was  sufficient  defense  that  could 
be  urged  by  appellee  to  defeat  the  appellant's  cause  of  action,  and 
sufficient  as  a  basis  to  set  aside  the  original  decree  cancelling  the 
marriage  contract.  If  that  is  true,  the  other  grounds  urged  by  ap- 
pellee that  it  is  claimed  justified  the  peremptory  instruction  of  the 
court,  need  not  be  considered;  nor  need  we  consider  appellant's  as- 
signments of  errors  questioning  the  action  of  the  court  in  taking  the 
case  away  from  the  jury  and  denying  appellant  the  right  and  privi- 
lege to  have  these  questions  settled  and  passed  upon  by  a  verdict. 

There  is  no  controversy  about  the  question  of  limitation;  in  fact, 
the  appellant  does  not  notice  that  issue  in  his  brief,  although  the 
appellee  has  urged  it  in  a  counter-proposition.  But  the  fact  is  undis- 
puted, as  said  before,  that  the  appellant's  original  cause  of  action, 
looking  towards  a  dissolution  of  the  marriage  contract,  was  barred  by 
the  four  years  statute  of  limitation  when  his  suit  was  originally  filed 
in  the  District  Court  of  McLennan  County. 

There  can  be  no  question  but  that  the  peremptory  instruction  of  the 
trial  court  which  went  into  the  judgment,  had  the  effect  of  granting 
the  motion  for  new  trial  and  opening  up  the  original  case  for  another 
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trial  subject  to  a  new  disposition.  That  being  true,  could  the  defense 
of  limitation  be  interposed  by  appellee?  In  Wolf  v.  Sahm,  55  Texas 
Civ.  App.,  564,  120  S.  W.,  1116,  this  court,  in  following  the  cases  of 
Miles  v.  Dana,  13  Texas  Civ.  App.,  240,  36  S.  W.,  848,  and  Glaze 
v.  Johnson,  27  Texas  Civ.  App.,  116,  65  S.  W.,  662,  construing  art 
1375  of  the  Revised  Statutes,  which  allows  a  judgment  obtained  on 
service  by  publication  to  be  set  aside  on  good  cause  shown,  and  a 
new  trial  granted  within  two  years,  held  that  it  is  a  right  granted 
to  defendant  so  served,  extending  the  time  in  which  a  motion  for 
new  trial  may  be  filed,  and  that  such  motion  is  to  be  regarded  merely 
as  a  part  of  the  original  cause  and  not  as  an  original  proceeding  to 
set  aside  a  judgment  by  bill  of  review;  and  in  disposing  of  the  mo- 
tion for  rehearing  in  Wolf  v.  Sahm,  55  Texas  Civ.  App.,  564,  121 
S.  W.,  561,  we  overruled  Brown  v.  Dutton,  38  Texas  Civ.  App.,  294, 
85  S.  W.,  95,  which  held  to  the  contrary.  The  Supreme  Court  re- 
fused a  writ  of  error  in  Wolf  v.  Sahm.  If  the  application  to  set, 
aside  the  judgment  in  such  a  case  is  to  be  treated  as  a  motion  for  new 
trial,  we  see  no  reason  why  the  good  cause  required  by  the  article 
of  the  statute  in  question  may  not  consist  of  a  strictly  legal  as 
well  as  an  equitable  defense  to  the  plaintiffs  case,  and  the  ruling  of 
this  court  in  Polk  v.  Herndon,  44  Texas  Civ.  App.,  441,  93  S.  W.,  531, 
to  the  contrary,  may  be  considered  as  overruled.  The  true  test  is 
that  if  the  defendant  has  been  cited  by  publication  he  is  entitled  to  a 
new  trial,  if  application  therefor  is  made  within  two  years  after  judg- 
ment, provided  a  different  result  may  be  expected  to  be  reached  upon 
a  new  trial  based  upon  a  good  defense,  whether  legal  or  equitable ;  and 
this  principle  seems  to  be  recognized  in  Snow  v.  Hawpe,  22  Texas, 
171;  Mussina  v.  Moore,  13  Texas,  7,  and  Kitchen  v.  Crawford,  13 
Texas,  516.  We  are  now  of  opinion  that  in  Polk  v.  Herndon  we 
incorrectly  held  that  limitation  could  not  be  a  basis  for  relief  in 
such  a  case. 

The  limitation  here  being  perfect,  and  having  been  pleaded  by 
appellee  in  the  court  below,  the  peremptory  instruction  of  the  trial 
court,  with  the  judgment,  can  be  based  upon  that  issue  without  con- 
sidering any  other  question  in  the  case. 

For  the  reasons  stated,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused  for  want  of  jurisdiction. 


D.  M.  Clark,  Administrator,  v.  Bob  Lowe. 

Decided  January  19,  1910. 

Sequestration — Bond — Appeal — Parties. 

Where  a  writ  of  sequestration  was  quashed  after  replevin  bond  had  been 
given  by  defendant,  plaintiff,  who  recovered  judgment  for  the  property  or  its 
value  against  defendant  only,  could  not  complain  of  the  failure  to  render  judg- 
ment also  against  the  sureties  on  defendant's  replevin  bond  without  making 
them  parties  to  the  appeal  by  the  bond  given  therefor. 

Error  to  the  County  Court  of  Tom   Green   County.     Tried  below 
before  Hon.  Milton  Mays. 
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• 

Thomas  &  McCarty,  for  plaintiff  in  error. — Where  a  suit  is  decided 
against  a  defendant  who  has  replevied  sequestered  property,  final  judg- 
ment should  be  entered  against  all  the  obligors  on  the  replevy  bond 
filed  therein,  jointly  and  severally,  for  the  yalue  of  the  property 
replevied.  Bev.  Stats.,  1895,  art.  4876;  Martin  v.  Berry  BrOs.,  87 
S.  W.,  712;  Pipkin  v.  Tinch,  98  S.  W.,  1077. 

Anderson  &  Dumas,  for  defendant  in  error. — Cited  Cheatham  v. 
Riddle,  8  Texas,  162;  Trammell  v.  Trammell,  15  Texas,  291;  Sar- 
tain  v.  Hamilton,  14  Texas,  348;  Bohrbough  v.  Leopold,  68  Texas, 
254. 

Sureties  on  a  replevy  bond,  executed  by  a  defendant  to  retake  se- 
questered property,  are  released  upon  the  sequestration  being  properly 
quashed.     Mitchell  v.  Bloom,  91  Texas,  634.  • 

KEY,  Associate  Justice. — D.  M.  Clark,  as  administrator  of  the 
estate  of  N.  B.  Clark,  deceased,  brought  this  suit  against  Bob  Lowe 
for  the  title  and  possession  of  two  horses,  or  $195,  the  value  of  the 
horses,  in  the  event  possession  of  the  horses  could  not  be  obtained. 
The  plaintiff  sued  out  a  writ  of  sequestration,  under  which  the  horses 
were  seized  by  the  constable.  Thereupon  the  defendant  filed  a  replevy 
bond  and  by  reason  thereof  retained  possession  of  the  horses.  There- 
after, on  motion  of  the  defendant,  the  court  quashed  the  sequestration 
bond  and  the  writ  of  sequestration.  The  case  was  then  tried  and 
judgment  rendered  for  the  plaintiff  Clark  against  the  defendant 
Lowe  for  title  and  possession  of  the  two  horses  sued  for  and,  in  the 
alternative,  for  $195,  the  value  of  the  horses,  and  the  court  refused 
to  render  judgment  in  favor  of  the  plaintiff  against  the  sureties  on 
the  replevy  bond. 

The  plaintiff  has  brought  the  case  to  this  court  by  writ  of  error, 
making  the  defendant  Lowe  the  sole  defendant  in  the  writ,  but  has 
assigned  no  error  as  against  him.  Only  two  assignments  are  pre- 
sented in  the  briefs,  and  they  assert  the  proposition  that  the  court 
committed  error  in  sustaining  the  motion  to  quash  the  sequestration 
bond  and  writ  and  in  refusingt  to  render  judgment  for  the  plaintiff 
against  the  sureties  on  the  replevy  bond.  The  sureties  referred  to 
are  interested  in  both  questions,  and  yet  they  have  not  been  made 
parties  to  the  proceeding  by  which  the  case  was  brought  to  this  court. 
By  signing  the  replevy  bond  they  became  parties  to  the  suit  in  the 
sense  that  if  the  sequestration  proceeding  had  not  been  quashed,  the 
court  could  have  rendered  judgment  against  them  as  well  as  the  de- 
fendant, and,  before  any  relief  can  be  had  against  them  in  this  court, 
it  was  necessary  that  they  be  made  parties  to  the  appeal  or  writ  of 
error.  This  was  not  done,  and  therefore  we  decline  to  decide  the 
questions  referred  to  in  the  briefs.     The  judgment  is  affirmed. 

Affirmed. 


Vol.  LVm  Civil— 87, 


580  Texas  Civil  Appeals  Beports,  Vol.  58.        [January, 

an  iron  safe  at  night,  or  at  some  other  place  than  the  store,  and 
negligently  permitted  such  books  as  were  kept  to  remain  in  the  store 
outside  of  the  safe  and  permitted  the  same  to  be  burned;  that  he  neg- 
lected and  failed  since  the  fire  to  produce  the  books  and  inventories 
as  called  for  in  the  contract.  Second.  That  after  the  issuance  of  the 
policy,  the  assured  sold  the  entire  property,  or  a  large  part  thereof, 
and  thereafter  the  property,  and  particularly  a  portion  described  as 
a  stock,  was  removed  from  the  building,  and  such  stock  was  sold  in 
bulk  and  remained  in  another  location  and  was  not  injured  or  de- 
stroyed by  the  fire,  which  sale  defendant  was  informed  and  alleges 
was  to  one  Petit.  Third.  That  there  was  a  mortgage  on  the  fixtures 
at  the  time  the  policy  was  issued,  or  was  placed  thereon  after  the 
policy  was  issued;  The  answer  also  pleaded  that  after  the  fire  de- 
fendant, by  letter  to  the  assured,  denied  liability  on  the  policy  and 
offered  to  return  the  premium  on  surrender  of  the  policy.  Also 
pleaded  that  the  assured  was  not  the  sole  and  unconditional  owner 
of  the  property  insured,  which  was  one  of  the  conditions. 

By  supplemental  petition  plaintiff  and  his  trustee  in  bankruptcy, 
Ben  Terrell,  alleged  that  defendant's  agent  agreed  to  issue  a  policy 
without  the  iron  safe  clause,  and  other  matters,  to  which  pleading 
defendant  filed  a  supplemental  answer  containing  exceptions  to  the 
above,  and  general  denial.  Subsequent  pleadings  were  filed  in  which 
defendant  pleaded  that  it  was  provided  in  the  policy  that  if  the 
assured  should  swear  falsely  in  reference  to  a  loss  before  or  after  a 
fire,  it  should  become  null  and  void,  and  that  Becton  did  swear  falsely 
in  reference  to  the  loss  in  question,  and  this  was  denied  by  plaintiff. 

The  verdict  was  for  plaintiff  for  the  full  amount  of  the  insurance. 

The  court  did  not  submit  anything  with  regard  to  the  issue  whether 
or  not  the  defendant  had  waived  the  iron  safe  clause,  but  on  the 
contrary  the  court  assumed  the  validity  of  the  clause  in  all  of  its 
parts.     Hence,  the  first,  second  and  third  assignments  are  overruled. 

The  fourth,  fifth  and  sixth  assignments  complain  of  the  overrul- 
ing of  defendant's  motion  to  suppress  the  depositions  of  Colville, 
Allensworth  and  Holmes.  The  depositions  were  not  subject  to  be 
suppressed  because  the  motions  to  strike  out  were  not  passed  on  at 
the  term  at  which  they  were  filed,  the  statute  expressly  authorizing 
them  to  be  passed  on  at  the  next  term.  Another  ground  of  objection 
which  figures  under  these  assignments  is  that  the  notary's  certificate 
on  the  envelope,  or  envelopes,  did  not  have  his  seal  attached  to  his 
signature.  This,  it  appears,  has  been  held  essential  by  the  Court  of 
Civil  Appeals  for  the  Third  District  in  a  case  not  yet  reported,  styled 
Wisegarver  v.  Yinger.  We  find  it  unnecessary,  for  the  reason  here- 
after stated,  to  rule  on  this  question.  All  these  depositions  appear 
to  have  been  directed  towards  showing  the  goods  on  hand  when  the 
fire  occurred.  Inasmuch  as  by  all  the  testimony  the  value  of  the 
goods  destroyed  was  shown  to  be  in  harmony  with  the  verdict,  and 
there  was  really  no  issue  on  the  subject,  an  error,  if  any,  in  admit- 
ting the  testimony,  was  an  immaterial  one.  The  same  applied  to 
the  seventh  and  eighth  assignments,  and  also  to  the  eleventh,  in  con- 
nection with  which  we  show  that  appellant's  brief  does  not  allege  that 
there  was  any  issue  in  the  evidence  concerning  the  value  of  the  good* 
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on  hand  at  the  time  of  the  fire,  and  hence,  these  assignments  fall 
short  of  pointing  out  error  and  are,  therefore,  insufficient  in  sub- 
stance.    For  this  reason  alone  these  assignments  should  be  overruled. 

The  ninth  assignment  complains  of  the  following  remark  of  appel- 
lee's counsel  made  in  the  opening  argument  to  the  jury:  "If  Jesus 
Christ,  the  Son  of  God,  should  come  to  this  earth  and  take  out  an 
insurance  policy  and  his  property  was  destroyed  by  fire,  these  insur- 
ance companies  would  charge  him  with  burning  up  his  property." 
Counsel,  in  the  proposition,  say  this  should  reverse  the  judgment  in 
an  action  against  an  insurance  company  where  there  is  no  charge  of 
arson  either  in  the  argument  of  defendant's  counsel  or  in  the  pleading, 
and  where  there  is  a  close  issue  of  fact,  and  where  the  court,  when 
such  language  was  objected  to  at  the  time,  did  nothing  in  the  matter. 
The  language  by  counsel  in  an  argument,  in  any  circumstances,  can 
not  be  commended.  The  question  for  us,  however,  is  merely  whether 
or  not  it  probably  influenced  the  jury  in  deciding  what  was  in  issue 
before  them. 

Appellant,  at  considerable  length,  goes  into  the  evidence  and  seeks 
to  show,  to  state  the  matter  briefly,  a  state  of  evidence  tending  to 
show  that  Becton  hacl  no  safe,  and  also  that  he  did  not  have  the 
books  in  a  safe  the  night  of  the  fire.  That  Becton  had  no  safe,  and 
could  not  and  would  not  keep  a  safe  in  his  store,  was  indicated  in 
the  sworn  statements  signed  by  Becton  and  his  wife,  taken  after  the 
fire  on  an  examination  by  defendant.  We  will  here  simply  refer  to 
the  fact  that  much  testimony  was  adduced  showing  that  the  statement 
signed  and  sworn  to  by  Becton  was  extracted  from  him  while  he  was 
drunk  and  irresponsible,  and  that  given  by  his  wife  she  signed  through 
fear  of  her  husband,  who  required  her  to  do  so.  We  mention  this, 
but  do  not  think  it  material  in  this  connection.  We  find  that  outside 
of  these  statements,  all  the  evidence  by  witnesses  showed  that  Becton 
kept  an  iron  safe  in  the  store.  If  these  witnesses  had  been  only 
those  introduced  by  plaintiff,  an  issue  might  be  taken  to  have  fairly 
existed  as  to  whether  their  testimony  or  the  admissions  in  the  sworn 
statements  represented  the  truth  of  the  matter.  But  defendant  itself 
put  a  witness  on  the  stand  and  showed  by  him  that  the  safe  was  kept 
in  the  store.  Now,  defendant  could  not  have  reasonably  expected  the 
jury  to  find  that  the  safe  was  not  kept,  having  itself  introduced  a 
witness  to  show  that  it  was  there,  and  all  other  witnesses  testifying 
to  the  same  fact.  Looking  at  it  in  a  practical  way,  there  was  only  one 
way  the  jury  could  have  been  expected  to  resolve  the  question,  and 
we  think,  therefore,  it  can  well  be  said  that  there  was  really  no  issue 
before  the  jury  as  to  the  safe  being  kept. 

The  other  issue  referred  to  by  counsel,  viz..:  Were  the  books  in  the 
safe  that  night,  was  one  that  clearly  did  exist,  and  could  have  been 
resolved  either  way.  The  court  distinctly  and  expressly  charged  the 
jury  to  find  for  defendant  if  the  books  were  not  kept  in  the  safe 
that  night. 

It  seems  to  us  that  it  would  be  unreasonable  to  say  that  the  above 
language  of  counsel  affected ,  or  was  calculated  to  influence,  a  pre- 
sumably fair-minded  and  average  jury  in  the  decision  of  an  issue  so 
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clearly  and  decisively  submitted  to  it,  concerning  a  fact  with  which 
the  remark  had  not  the  slightest  connection. 

We  overrule  the  tenth  assignment,  for  the  reason  that  the  evidence 
it  refers  to  appears  to  have  been  immaterial.  As  briefed,  the  basis 
of  the  assignment  is  that  the  policy  provided  that  "it  shall  be  can- 
celed at  any  time  by  the  company  by  giving  five  days'  notice  of  such 
cancellation,  and  if  this  policy  shall  be  canceled,  as  heretofore  provided, 
or  become  void  or  cease,  the  premium  having  been  actually  paid,  the 
unearned  premium  shall  be  returned  on  surrender  of  this  policy." 
Mrs.  Bee  ton's  testimony,  objected  to,  was  that  at  the  time  (in  August, 
1906),  of  a  sale  by  Becton  to  Petit,  she  told  Tips,  defendant's  agent, 
about  the  sale  and  he  did  not  offer  to  return  to  her  or  her  husband 
the  premium.  Now,  confining  appellant  to  the  proposition  in  the 
brief  under  this  assignment,  it  raises  this  question  only,  that  "If  the 
unearned  premium  should  have  been  returned  to  anyone,  the  proper 
party  for  it  to  be  returned  to  was  the  assured,  J.  D.  Becton,  and 
testimony  to  the  effect  that  the  agent  Tips  did  not  offer  to  return 
any  part  of  the  premium  to  I.  M.  Becton,  the  wife  of  assured,  was 
immaterial,  inadmissible  and  misleading,  and  the  court's  refusal  to 
sustain  defendant's  objection  to  such  evidence  on  that  ground  was 
reversible  error."  Inasmuch  as  she  answered  that  it  was  not  offered 
to  herself  or  her  husband,  there  is  nothing  of  substance  in  the  propo- 
sition. 

The  eleventh  complains  of  testimony  by  witness  Terrell,  who 
stated  that  he  was  at  plaintiff's  store  a  couple  of  weeks  or  such 
matter  before  the  fire  and  he  would  say  from  the  size  of  the  house 
and  the  way  the  goods  looked  on  the  counter,  the  goods  were  worth 
thirty-five  hundred  dollars.  This  was  objected  to  because  their  value 
two  weeks  or  so  before  the  fire  was  not  proper  evidence  of  the  value 
of  the  goods  there  at  the  time  of  the  fire.  In  no  event  could  this 
testimony  have  been  harmful  to  defendant  unless  there  was  evidence 
tending  to  show  a  less  value  of  the  property  at  the  time  of  the  fire, 
than  was  necessary  to  justify  the  verdict  for  $1600.  Nowhere  in  con- 
nection with  this  assignment  or  otherwise  is  it  pointed  out  in  appel- 
lant's brief  that  there  was  testimony  which  raised  an  issue  concerning 
the  value  of  the  goods,  as  being  of  insufficient  value.  Unless  there 
was  such  an  issue  made  by  the  testimony,  the  admission  of  this  testi- 
mony is  not  shown  to  have  been  prejudicial  error,  and  the  assignment 
is  of  no  force  in  itself,  without  some  such  statement  connected  with  it. 

The  twelfth  assignment  complains  of  the  admission  of  Terrell's 
testimony  as  follows:  Question.  "Now,  state  whether  or  not  you 
were  notified  by  Mr.  Tips,  the  agent  of  the  company,  that  this  ad- 
juster was  going  out  there  to  investigate?"  Ans.  "I  wasn't  notified 
by  anyone."  Appellee  claims  that  it  was  proper  to  show  that  Bee- 
ton's  attorney  (who  was  Mr.  Terrell)  was  not  notified  of  the  exam- 
ination, as  a  material  circumstance,  in  view  of  the  fact  that  the 
evidence  shows  that  the  adjuster  secured  the  services  of  the  justice 
of  the  peace  and  of  the  county  attorney  and  went  out  in  the  country 
where  Becton  was,  made  him  beastly  drunk  and  procured  a  written 
statement  from  him  when  he  was  not  in  a  condition  to  make  a 
rational  statement. 
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Appellant,  in  its  brief,  says  that  the  testimony  was  inadmissible 
and  improper,  as  it  was  easily  used  to  influence  the  jury,  and  also 
that  the  evidence  shows  that  the  adjuster  who  held  the  examination 
was  Ford,  and  if  a  notice  should  have  been  given,  Tips,  the  agent, 
was  not  the  one  to  give  it.  We  think  the  admission  of  the  evidence 
was  improper,  no  notice  being  required  to  the  assured's  attorney  and 
there  was  no  proof  of  such  a  custom.  But  it  should  not  cause  a 
reversal  unless  it  was  prejudicial.  This  then  is  the  question.  Appel- 
lant does  not  state,  but  leaves  it  to  be  inferred  how  such  testimony 
might  be  used  to  influence  the  jury.  We  infer  that  it  might  have 
been  so  used  to  create  the  impression  that  the  omission  was  in  further- 
ance of  a  deliberate  design  to  secure  from  Becton  a  false  and  favor- 
able statement.  Was  not  such  an  inference  possible  from  the  other 
evidence?  Ford  testified  that  he  did  not  know  who  Becton's  attorney 
was.  From  this  it  is  certain  that  Ford  gave  no  notice  to  Becton's 
attorney.  Becton's  attorney  was  not  present,  and  it  was  entirely 
improbable  from  all  the  circumstances  that  Tips  notified  any  attorney. 
In  view  of  these  considerations,  we  think  the  judgment  should  not 
suffer  a  reversal  for  such  matter  alone. 

The  thirteenth  assignment  is  overruled.  There  was  no  error  in 
refusing  to  give  the  peremptory  instruction.  The  uncontroverted  evi- 
dence did  not,  as  is  claimed  by  appellant,  show  that  plaintiff  sold  his 
stock  of  goods  in.  bulk  to  Petit.  The  fourteenth  is  overruled,  as 
the  verdict  is  not  contrary  to  and  is  supported  by  the  evidence.  The 
fifteenth  and  sixteenth  are  likewise  overruled  for  the  reason  that  the 
verdict  for  plaintiff  was  not  ambiguous  or  uncertain  in  the  fact  that 
the  plaintiff  in  the  action  consisted  of  Becton  and  his  trustee  in 
bankruptcy,  who  was  prosecuting  and  representing  the  same  right. 
Judgment  affirmed.  *  * 

ON    MOTION    FOR   REHEARING. 

The  first  proposition  of  appellant's  motion  might  be  misleading, 
unless  a  further  explanation  is  made  of  the  evidence.  It  may  be 
that  the  statement  of  Mrs.  Becton  that  the  inventory  taken  on  Jan- 
uary 1,  1907,  showed  $3000  worth  of  stock  and  fixtures,  taken  with 
her  further  statement  that  the  sales  averaged  from  $30  to  $100  a 
day  and  never  less  than  $30,  had  a  tendency,  standing  alone,  to  show 
that  at  the  date  of  the  fire  in  May,  1907,  the  stock  became  depleted 
to  below  the  amount  of  the  insurance,  although  all  the  witnesses  who 
testified  as  to  what  was  on  hand  then,  placed  the  value  at  about 
$3000.  Appellant  says  that  the  depositions  that  were  admitted  over 
objection,  were  used  to  show  that  the  depletion  was  made  up  by 
purchases;  and  hence,  their  materiality.  Had  these  depositions  not 
been  introduced,  the  evidence  on  the  subject  of  value  at  the  time  of 
the  fire,  placing  it  at  $3000,  would  nevertheless  have  been  uncontra- 
dicted. That  testimony  necessarily  carried  the  implication  that  the 
stock  had  been  kept  up. 

However  this  may  be,  Mrs.  Becton  was  allowed  to  testify  without 
objection  as  follows:  "It  (the  inventory)  showed  that  we  had  on 
hand   January   1,   1907,   something   like   $3000,   between   $3000   and 
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$3500.  Sometimes  I  would  do  the  buying  from  that  time  on,  and 
sometimes  Mr.  Becton."  ...  "I  kept  the  books  myself  and  they 
showed  every  day  sales,  cash  sales,  credit  sales  and  my  buying,  what 
I  bought  every  day.  I  mean  that  I  put  down  on  the  books  all  that 
I  sold,  whether  it  was  for  cash  or  credit  and  the  goods  that  came  in 
the  store." 

The  testimony  of  all  the  witnesses,  some  disinterested,  showed  the 
goods  on  hand  when  the  fire  occurred  at  approximately  the  value  of 
the  inventory  of  January  1,  and  nobody  testified  to  the  contrary,  and 
as  there  was  testimony  that  was  uncontradicted  that  goods  were  bought 
from  January  1  on,  and  the  business  weht  on  as  usual,  we  fail  to 
see  how  in  view  of  all  this  that  the  statement  of  Mrs.  Becton  that  the 
daily  sales  ran  from  $30  to  $100  tended  to  show  the  contrary  or  to 
raise  a  conflict  in  the  evidence  as  to  the  value  of  the  goods  burned. 
The  motion  is  overruled. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Harrisbtjrg  &  San  Antonio  Bailway  Company  v, 

Alfred  H.  Hansen. 

Decided  January  19,  1910. 

1.— Question  of  Law  or  Fact — Test. 

The  test  of  whether  the  evidence  raises  an  issue  of  fact  is  whether  rea- 
sonable minds  may  reach  different  conclusions  from  the  testimony.  If 
there  can  be  no  such  difference  of  conclusion,  the  question  is  one  of  law  for 
the  court  to  decide;  but  if  there  may  be  such  difference,  there  is  an  issue  of 
fact  for  the  jury  to  determine.  Where  the  jury  determines  an  issue  of  fact 
under  appropriate  instructions  the  appellate  court  will  not  revise  their  find- 
ing unless  it  be  manifest  that  the  verdict  is  clearly  against  the  preponderance 
of  the  testimony. 

8. — Practice — Insufficient  Evidence — Peremptory  Instruction. 

A  party  is  not  estopped  from  basing  a  motion  for  new  trial  upon  the 
insufficiency  of  the  evidence  to  support  the  verdict,  by  the  fact  that  he  neg- 
lected to  ask  a  peremptory  charge  in  his  favor  on  tnat  ground,  nor  by  the 
fact  that  he  asks  special  charges  embodying  his  view  of  the  law  on  issues 
which  the  court  submits  in  its  main  charge. 

3. — Master  and  Servant — Assumed  Bisk — Burden  of  Proof. 

The  doctrine  of  assumed  risk  is  wholly  dependent  upon  the  servant's 
knowledge  actual  or  constructive  of  the  dangers  incident  to  his  employment* 
When  he  knows  or  in  the  exercise  of  ordinary  care  should  know  the  risks  to 
which  he  is  exposed  he  will  as  a  rule  be  held  to  have  assumed  them;  but 
where  he  does  not  know,  or  knowing  does  not  appreciate,  such  risks,  and  his 
ignorance  or  nonappreciation  is  not  due  to  negligence  or  want  of  due  care 
on  Mb  part,  there  is  no  assumption  of  risk  on  the  part  of  the  servant  pre- 
venting a  recovery  for  his  injuries.  The  burden  of  proof  on  the  issue  of 
assumed  risk  is  on  the  defendant. 

4.— Same. 

In  order  to  charge  a  servant  with  assumption  of  risk,  he  must  not  only 
know  but  he  must  appreciate  the  danger  to  which  he  is  exposed,  and  one  does 
not  voluntarily  assume  a  risk  who  merely  knows  there  is  some  danger  without 
appreciating  it.  A  danger  may,  however,  be  so  obvious  that  a  servant  can  not 
help  understanding  it  fully. 
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5. — Same. 

If  a  servant  has  a  general  knowledge  of  defects  in  the  appliances  with 
which  he  is  working,  sufficient  to  charge  him  with  knowledge  of  danger,  he 
assumes  the  risk,  although  he  may  not  know  of  the  particular  defects  which 
caused  the  injury;  and  when  he  is  injured  by  a  known  risk  of  the  employ- 
ment assumed  by  him,  it  is  immaterial  that  he  did  not  know  the  precise 
extent  or  character  of  the  injury  liable  to  be  sustained. 

6.— Same. 

To  warrant  a  finding  that  a  servant  assumed  the  risk  of  his  employment, 
he  need  not  have  absolute  knowledge  of  the  risks  if  they  be  such  that  an 
ordinarily  prudent  man  under  the  circumstances  could  by  reasonable  diligence 
have  discovered  them. 

7. — Same— Disabled  Cars. 

Where  the  very  work  which  a  servant  is  employed  to  do  is  of  such  a 
nature  that  its  progress  is  constantly  changing  its  conditions  as  regards  an 
increase  or  diminution  of  safety,  the  hazards  arising  as  the  work  proceeds  are 
regarded  as  being  the  ordinary  dangers  of  the  employment,  and  by  his  accept- 
ance of  the  employment  the  servant  necessarily  assumes  them.  This  principle 
applies  to  the  handling  of  defective  cars  or  rolling  stock  set  apart  for  repairs. 

8. — Same — Case  Stated. 

In  a  suit  by  a  switchman  against  a  railroad  company  for  damages  for 
personal  injuries  caused  by  stepping  into  a  hole  in  the  floor  of  a  disabled 
car  which  the  crew  of  which  plaintiff  was  a  member  was  engaged  in  switching 
from  a  side  track  to  the  repair  shop,  evidence  upon  the  issues  of  assumed 
risk  and  contributory  negligence  reviewed,  and  held  (1)  to  raise  issues  of 
fact  and  not  of  law,  and  said  issues  were  therefore  properly  submitted  to 
the  jury;  and  (2)  said  evidence  was  sufficient  to  support  a  finding  of  the 
jury  to  the  effect  that  the  plaintiff  did  not  assume  the  risk  which  caused  his 
injury,  and  that  he  was  not  guilty  of  contributory  negligence;  and  (3)  that 
defendant  was  guilty  of  negligence  which  proximately  caused  plaintiff's  injury. 

9. — Assumed  Bisk — Contributory  Negligence— Distinction. 

If  assumption  of  risk  is  the  issue,  knowledge  of  defective  conditions  and 
acquiescence  therein  are  fatal  to  plaintiff's  case.  If  contributory  negligence 
is  the  issue,  knowledge  of  defective  conditions  and  acquiescence  therein  may 
be  fatal  or  may  be  not,  dependent  upon  whether  a  person  of  ordinary  prudence, 
under  all  the  circumstances,  would  have  done  what  .the  injured  person  did. 
If  the  risk  is  not  so  great  and  immediately  threatening  but  that  a  person  of 
ordinary  prudence,  under  all  the  circumstances,  would  take  it,  contributory 
negligence  is  not  established. 

10. — Personal  Injuries — Quantum  of  Damages. 

In  suits  for  damages  for  personal  injuries,  the  quantum  of  damages  Is 
primarily  for  the  jurv  to  determine,  and  an  appellate  court  is  without  author- 
ity to  disturb  their  finding  unless  the  amount  found,  in  view  of  the  evidence, 
is  so  great  as  to  shock  the  conscience  by  rendering  it  morally  certain  that 
the  jury  was  actuated  by  some  improper  motive. 

Appeal  from  the %  District   Court  of  Bexar   County.     Tried   below 
before  Hon.  Edward  Dwyer. 

Baker,  Botts,  Parker  &  Garwood,  D.  C  Bolinger  and  W.  F.  Ezell, 
for  appellant. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

NTDILL,  Associate  Justice. — This  is   an   action  brought  by   the 
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appellee  against  the  appellant  to  recover  damages  in  the  sum  of 
$40,000  for  personal  injuries  alleged  to  have  been  inflicted  by  the 
negligence  of  the  company.  .Plaintiff  alleged  that  his  injuries  oc- 
curred on  November  10,  1907,  while  in  the  employ  of  defendant  in 
its  yards  in  San.  Antonio  as  a  switchman  and  in  the  discharge  of  the 
duty  of  his  employment,  by  stepping  in  a  hole  or  rotten  and  defective 
place  in  the  floor  or  platform  of  a  car  which  defendant  had  negligently 
permitted  to  become  and  remain  in  such  defective  condition.  The 
defendant  answered  by  a  general  denial,  and  pleas  of  assumed  risk, 
and  contributory  negligence.  The  trial  of  the  case  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  in  the  sum  of  $20,000. 

The  appellant  has  presented  in  its  brief  five  assignments  of  error. 
All  complain  of  the  court's  overruling  its  amended  motion  for  a  new 
trial:  The  first,  on  the  ground  that  the  evidence  conclusively  shows 
that  plaintiff  had  full  knowledge  that  the  car  on  which  he  was  in- 
jured, on  account  of  defects  therein,  was  defective,  out  of  service 
and  had  to  be  repaired  before  again  put  in  service,  and  in  acting  as 
switchman  with  such  knowledge  he  assumed  all  risk  of  injury  from 
such  defect;  the  second,  for  the  reason  that  on  account  of  the  facts 
and  circumstances  surrounding  him  at  the  time  of  the  movement  of 
the  car,  he  had  knowledge  or  was  put  on  notice  of  such  defects  in 
it,  and  was,  considering  his  situation  and  knowledge,  guilty  of  con- 
tributory negligence  in  stepping  in  the  hole  therein  which  was  the 
cause  of  his  injuries;  the  third,  upon  the  ground  that  the  undisputed 
proof  fails  to  show  that  defendant,  its  agents  or  servants  were  guilty 
of  any  negligence  causing  plaintiff's  injuries;  and  the  fourth  and 
fifth,  upon  the  grounds  that  the  verdict  is  outrageously  excessive, 
because  the  undisputed  evidence  shows  that  the  plaintiff  did  not 
receive  any  such  fall  or  concussion  as  could  have  produced  any  serious 
bodily  injury,  and  that  the  great  preponderance  of  the  testimony 
showed  that  no  serious  or  permanent  injury  resulted  on  account  of 
his  stepping  into  the  hole,  and  when  considered  in  connection  with  the 
trivial,  insignificant  and  superficial  injury  which  he  received,  the 
verdict  is  outrageously  excessive  and  out  of  proportion  to  the  in- 
juries received  by  him,  and  shows  upon  its  face  the  jury  was  actuated 
by  improper  motives  and  prejudice  against  the  appellant. 

Before  proceeding  to  a  discussion  of  the  questions  presented  by  the 
assignments,  we  will  observe  that  they  are  all  of  fact,  which,  if 
there  be  any  evidence  raising  such  questions  or  issues,  should  be  sub- 
mitted to  the  determination  of  the  jury.  The  test  of  whether  the 
evidence  produces  such  an  issue  is  whether  reasonable  minds  inay 
reach  different  conclusions  from  the  testimony.  ^  Unless  there  can  be 
no  such  difference  of  conclusion,  the  question  is  one  of  law  for  the 
court  to  decide;  but  if  there  may  be  such  difference,  there  is  an  issue 
of  fact  for  the  jury  to  determine.  If  there  be  such  issue  of  fact,  when 
it  is  submitted  to  and  decided  by  the  jury  upon  an  appropriate  charge, 
it  is  not  the  province  of  an  Appellate  Court  to  revise  such  finding 
unless  it  be  manifest  that  the  verdict  is  clearly  against  the  prepon- 
derance of  the  testimony. 

It  will  be  noted  that  from  the  principle  stated,  if  the  contention 
of  appellant  under  them  is  correct,  there  was  no  issue  of  fact  on 
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either  the  issue  of  assumed  risk,  contributory  negligence,  or  negli- 
gence of  the  defendant,  to  go  to  the  jury,  but  that  such  matters  were 
of  law  to  be  decided  by  the  court.  Such  a  decision  would  have  pre- 
termitted the  questions  raised  by  the  other  two  assignments;  for  if 
plaintiffs  injuries  resulted  either  from  an  assumed  risk,  contributory 
negligence,  or  defendant  was  not  guilty  of  negligence  as  a  matter 
of  law,  he  could  not  recover  damages/  whatever  may  have  been  the 
extent  of  the  injuries  he  sustained.  If,  then,  the  matters  involved 
in  the  first  three  assignments  were  of  law,  rather  than  of  fact,  the 
court  should  have  decided  them  by  peremptorily  instructing  a  ver- 
dict for  the  defendant.  Inasmuch  as  this  was  not  done,  nor  such  an 
instruction  requested  by  defendant,  but  special  instructions  requested 
by  defendant  submitting  such  matters  as  of  fact  to  the  jury,  it  is 
insisted  by  plaintiffs  counsel  that,  if  any  error,  such  as  is  now  in- 
sisted upon,  existed,  it  was  invited  by  the  defendant  and  it  is  pre- 
cluded from  taking  advantage  of  it  on  appeal. 

While  it  may  be  the  better  practice,  if  the  defendant  deems  there 
is  no  evidence  to  carry  a  case  to  a  jury  on  an  essential  issue,  for  him 
to  request  a  peremptory  charge  in  his  favor,  yet  we  are  not  prepared 
to  hold  that  if  he  fails  to  make  such  request  and  asks  a  special  charge 
embodying  his  view  of  the  law  upon  such  issue,  especially  when  the 
court  has  in  its  general  charge  (as  was  done  in  this  case),  submitted 
such  issues,  he  is  estopped  from  urging  in  a  motion  for  a  new  trial 
that  there  was  no  evidence  tending  to  prove  such  essential  facts,  or  of 
predicating  error  upon  the  action  of  the  court  in  overruling  his  mo- 
tion on  such  grounds.  A  mistaken  view  of  counsel  as  to  whether 
an  essential  issue  is  one  of  law  or  of  fact,  upon  which  eminent  law- 
yers and  judges  so  often  widely  differ,  ought  to  be  regarded  by 
courts  everywhere  and  under  any  and  all  circumstances,  as  the  parent 
of  injustice,  through  whom  iniquity  may  flow  under  the  shadow  of 
the  law  and  thwart  the  main  purpose  for  which  government  is  in- 
stituted among  men  and  maintained  by  the  people.  Suppose  that  the 
indisputable  evidence  should  clearly  show  as  a  matter  of  law,  as  it 
is  contended  by  the  defendant  in  this  case,  either  that  it  was  guilty 
of  no  negligence,  or  that  plaintiff's  injuries  resulted  from  a  risk 
assumed  by  him  or  that  he  was  guilty  of  contributory  negligence,  a 
fundamental  error  in  the  judgment  in  plaintiff's  favor  would  be  ap- 
parent; for  it  is  a  cardinal  principal  that  every  valid  judgment  must 
involve  the  existence  of  every  fact  essential  to  its  existence,  and  that 
such  facts  must  appear  from  the  verdict  or,  in  the  absence  of  a 
jury,  from  the  findings  of  the  court,  and  not  from  a  pure  fiction 
arising  from  the  action  of  counsel  upon  the  trial,  induced  by  a  doubt 
as  to  whether  a  question  is  one  of  law  or  of  fact.  If,  then,  the  de- 
fendant were  precluded  from  showing  that  there  was  no  evidence  to 
support  the  finding  of  negligence,  or  that  the  undisputed  evidence 
showed  conclusively  such  defensive  facts  as  would  defeat  plaintiff's 
action,  we  would  have  a  judgment  fundamentally  erroneous,  with  the 
hands  of  justice  so  fettered  by  a  mere  fiction  that  they  could  not  be 
extended  to  prevent  judicial  robbery. 

With  these  preliminary  observations,  we  will  pass  to  a  consideration 
of  the  questions  raised  by  the  assignments. 


588  Texas  Civil  Appeals  Repobts,  Vol.  58.        [January, 

1.  Does  it  conclusively  appear  from  the  evidence  that  plaintiff's 
injuries  resulted  from  a  risk  assumed  by  him  as  incident  to  his  em- 
ployment? It  will  be  observed  that  under  the  decisions  of  the  courts 
in  this  State,  it  is  not  incumbent  upon  the  plaintiff  to  prove  the 
negative  of  this  issue,  but  that  the  burden  is  upon  the  defendant  to 
prove  its  affirmative.  (International  &  G.  N.  Ey.  v.  Harris,  95  Texas, 
346;  Bonn  v.  G.,  H.  &  S.  A.  By.  Co.,  82  S,  W.,  808;  Texas  Mex. 
Ey.  Co.  v.  Higgins,  44  Texas  Civ.  App.,  523,  99  S.  W.,  202.)  'The 
doctrine  of  assumed  risk  is  wholly  dependent  upon  the  servant's 
knowledge,  actual  or  constructive,  of  the  dangers  incident  to  his 
employment.  Where  he  knows,  or  in  the  exercise  of  ordinary  care 
should  know,  the  risks  to  which  he  is  exposed,  he  will  as  a  rule  be  held 
to  have  assumed  them;  but  where  he  does  not  know,  or  knowing  does 
not  appreciate,  such  risks,  and  his  ignorance  or  nonappreciation  is 
not  due  to  negligence  or  want  of  due  care  on  his  part,  there  is  no 
assumption  of  risk  on  the  part  of  the  servant  preventing  a  recovery 
for  his  injuries."  26  Cyc,  1196;  Missouri,  K.  &  T.  Ey.  Co.  v. 
Hannig,  91  Texas,  347;  Hynson  v.  St.  Louis  S.  W.  Ey.,  39  Texas 
Civ.  App.,  48  (86  S.  W.,  928) ;  Peck  v.  Peck,  99  Texas,  10;  Sherman 
v.  T.  &  N.  0.  Ey.  Co.,  99  Texas,  571 ;  Houston  &  T.  C.  Ey.  v.  Turner, 
99  Texas,  547;  Galveston,  H.  &  S.  A.  By.  v.  Berry,  47  Texas  Civ. 
App.,  327  (105  S.  W.,  1022) ;  Texas  &  X.  O.  B.  B.  Co.  v.  Jackson, 
113  S.  W.,  628;  Texas  Mex.  By.  v.  Higgins,  44  Texas  Civ.  App., 
523   (99  S.  W.,  200). 

As  corollaries  to  the  rule  above  enunciated,  it  is  stated  by  the 
authority  from  which  it  is  quoted,  that  "In  order  to  charge  a  servant 
with  assumption  of  risk,  he  must  not  only  know,  but  he  must  appre- 
ciate the  danger  to  which  he  is  exposed,  and  one  does  not  voluntarily 
assume  a  risk  who  merely  knows  there  is  some  danger  without  appre- 
ciating it.  Thus  the  mere  knowledge  of  defects  in  the  appliances  or 
places  of  work  or  of  other  negligence  on  the  part  of  the  master,  with- 
out knowledge  and  appreciation  of  the  danger  occasioned  thereby,  will 
not  defeat  a  recovery,  unless  the  danger  is  so  obvious  that  the  servant 
can  not  help  understanding  it  fully.  If,  however,  the  servant  has  a 
general  knowledge  of  defects  sufficient  to  charge  him  with  knowledge 
of  danger,  he  assumes  the  risk,  although  he  may  not  know  of  the 
particular  defects  which  caused  the  injury;  and  when  he  was  injured 
by  a  known  risk  of  the  employment  assumed  by  him,  it  is  immaterial 
that  he  did  not  know  the  precise  extent  or  character  of  the  injury 
liable  to  be  sustained." 

"To  warrant  a  finding  that  a  servant  assumed  the  risk  of  his  em- 
ployment, he  need  not  have  absolute  knowledge  of  the  risks  if  they 
were  such  that  an  ordinarily  prudent  man  under  the  circumstances 
could  by  reasonable  diligence  have  discovered  them." 

Prom  the  principles  enunciated  arises  the  rule  that  where  the 
very  work  which  the  servant  is  employed  to  do  is  of  such  a  nature 
that  its  progress  is  constantly  changing  the  conditions  as  regards  an 
increase  or  diminution  of  safety,  the  hazards  arising  as  the  work 
proceeds  are  regarded  as  being  the  ordinary  dangers  of  the  employ- 
ment, and  by  his  acceptance  of  the  employment  the  servant  necessarily 
assumes  them.     This  principle  is  generally  applied  to  the  enhanced 
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risk  created  by  the  defective  condition  of  rolling  stock  which  is  set 
apart  to  be  taken  to  the  repair  shops  by  the  trainmen.  (Labatt's 
Master  and  Servant,  sec.  269,  and  cases  cited  in  note  (e)  on  page 
616.) 

Having  thus  stated  the  law  as  we  best  understand  it  applicable  to 
a  case  of  this  kind,  we  will  now  in  view  of  it  review  the  evidence 
and  determine  the  question  presented  by  the  first  assignment. 

The  substance  of  the  plaintiffs  testimony  on  this  issue  is,  that  he 
was  in  the  employ  of  the  defendant  company  as  a  switchman  in  its 
yards  at  San  Antonio  on  November  10,  1907,  and  that  his  duties  were 
to  throw  switches,  couple  cars,  cut  off  and  set  brakes  and  perform 
whatever  other  duties  he  was  instructed  to  do  by  his  engine  foreman, 
who  was  B.  B.  Vallee;  that  the  crew  consisted  of  the  engineer,  fire- 
man, foreman  and  three  other  switchmen;  that  the  instructions  of 
the  crew  from  the  foreman  on  that  night  were  to  go  down  to  the  old 
yard  towards  old  No.  7  (a  sidetrack  of  that  number),  and  when 
they  got  there  the  foreman  started  down  the  cars  that  were  standing 
on  the  lead  track  towards  old  No.  7;  and  that  he,  plaintiff,  went 
behind  him  looking  at  the  brakes  and  making  couplings,  when  the 
foreman  gave  a  signal  to  go  ahead,  and  they  proceeded  to  pull  east- 
ward; that  he  (plaintiff)  boarded  the  car  next  to  the  last  one,  which 
was  an  oil  tank  car,  for  the  purpose  of  riding  to  where  the  switching 
was  to  be  done;  that  in  getting  on  he  got  on  the  south  side  of  the 
car,  and  then  walked  over  to  its  north  side  in  order  to  ascertain 
whether  there  was  any  room  on  the  other  tracks  which  they  were 
pulling  by,  it  being  his  duty  to  know  the  condition  of  the  yard  if 
possible;  that  while  on  that  side  he  turned  to  walk  back  to  the  south 
side  and  his  foot  went  down  in  the  hole  in  the  car  and  threw  him 
back  with  great  violence.  .  .  .  That  he  knew  nothing  of  the  de- 
fective place  in  the  car  at  the  time  he  fell  into  the  hole;  that  he 
knew  nothing  in  regard  to  the  car  being  in  bad  order;  that  he  knew 
nothing  more  about  what  he  was  doing  than  that  he  was  coupling  up 
that  string  of  cars;  that  he  did  not  know  what  the  crew  was  going 
to  do  with  the  cars;  that  he  didn't  know  that  old  No.  7  was  used 
for  putting  in  cars  when  inspected  and  marked  B/O  (a  car  so  marked 
means  that  it  is  in  bad  order) ;  that  he  didn't  know  that  they,  nor 
the  oil  car,  were  bad  order  cars;  that  when  the  crew  started  out  that 
night  he  did  not  know  where  it  was  going  to  commence  switching, 
nor  did  he  know  when  the  string  of  cars  were  taken  up  by  the  engine 
what  was  going  to  be  done  with  them;  that  he  didn't  know  where 
he  was  going  to  throw  the  switch  until  he  was  told,  and  that  he 
wasn't  told  ahead  of  time;  that  it  was  not  a  fact  that  a  switch  crew 
going  out  to  do  certain  work  in  the  yards,  that  each  member  of  the 
crew  has  knowledge  of  what  work  it  has  to  do,  but  that  nobody 
knows  anything  about  it  except  the  foreman,  unless  he  tells  them, 
and  it  is  not  a  fact  that  the  foreman  always  tells.  The  plaintiff 
being  asked  if  old  No.  7  track  wasn't  one  on  which  bad  order  cars 
were  placed  after  they  had  been  inspected  in  order  to  be  taken  by 
the  switch  crew,  of  which  he  was  a  member,  he  answered:  "Not  to 
my  knowledge.  No,  sir,  it  was  not  one  of  them.  The  different 
tracks  were  used  for  all  purposes,  except  1  end  2j  they  were  the 


590  Texas  Civil  Appeals  Reports,  Vol.  58.         [January, 

tracks  on  which  cars  were  put  for  repairs,  and  were  known  as  'rip 
tracks'  1  and  2."  He  was  then  asked  this  question:  "But  No.  7, 
you  have  answered,  was  not  used  to  put  bad  order  cars  on.  Do  you 
say  that?"  He  answered:  "They  may  have  put  them  down  there  the 
same  as  anywhere  else,  if  they  had  room  to  do  so.  I  do  not  know 
that  it  was  used  at  all  times  for  that.  No,  sir,  I  did  not  know  it 
was  used  for  that;  I  can't  say  positively  that  they  had  bad  order  cars 
on  that  track." 

We  here  quote  from  the  record  this  further  testimony  of  the  plain- 
tiff: 

"At  that  time  the  yards  were  in  a  congested  condition  and  those 
tracks  were  used  for  whatever  purpose  the  foreman  of  the  engine 
saw  fit.  They  didn't  have  any  room  to  set  the  tracks  aside  for  any 
special  class  of  cars  with  the  exception  of  the  two  rip  tracks.  The 
other  tracks  were  used  for  anything,  any  kind  of  cars. 

"I  knew  the  two  rip  tracks  were  there,  and  were  used  to  put  de- 
fective cars  on;  I  had  put  them  on  there;  I  think  possibly  I  had 
done  that  work  the  night  before,  I  did  that  work  every  night  I 
worked  there,  and  I  knew  the  cars  we  put  on  the  rip  tracks  were 
found  on  other  tracks,  any  place  in  the  yard,  on  all  tracks;  that  was 
part  of  the  work  I  did  there  and  I  did  it  every  night,  but  at  that 
time  I  didn't  know  I  was  going  to  do  that  work;  I  thought  we  were 
going  to  do  some  switching;  when  I  got  on  this  car  I  got  on  the  south 
side  and  I  did  not  see  in  chalk  marked  on  the  car  B/O;  it  might 
have  been  marked  bad  order  but  I  didn't  see  it;  I  had  my  lantern, 
it  is  to  give  signals  with,  and  to  see  also;  I  didn't  carry  it  to  look 
for  holes  or  anything  like  that,  I  carried  it  about  to  do  my  work; 
it  was  a  dark  night.  The  lantern  may  have  been  intended  to  give  me 
light  to  see  by,  as  well  as  other  things,  but  it  was  to  perform  our 
work  by,  to  see  what  we  were  doing  if  we  carried  it  with  us;  I  car- 
ried it  in  my  hand;  if  I  had  looked  and  had  my  lamp  up  possibly 
I  could  have  seen  whether  that  car  was  marked  or  not;  I  didn't  pay 
any  attention  to  that." 

The  plaintiff  was  then  asked  the  following  questions  and  gave  the 
following  answers: 

"Q.  You  knew  there  were  bad  order  cars,  you  were  handling  them? 
But  you  didn't  look  to  see  whether  that  was  one  or  not? 

"A.  No,  sir;  and  it  didn't  make  any  difference  even  if  it  was 
marked  bad  order,  because  it  would  not  inform  me  that  that  platform 
or  any  part  of  the  car  was  defective." 

Being  asked  how  do  they  mark  it,  said:  "B/O  in  chalk.  I  have 
seen  a  good  many  marked  that  way;  I  had  worked  in  the  night-time 
and  although  I  have  seen  a  good  many  marked  that  way,  I  didn't 
see  this  one;  I  might  have  looked  and  didn't  see  it,  and  might  not, 
I  wouldn't  say  positively. 

"Q.  I  want  to  know  the  fact. 

"A.  I  don't  know.  There  are  times  we  can  look  at  the  cars  pulling 
by  and  can't  tell  anything  about  it.  Some  are  marked  in  red  chalk, 
and  after  a  rain  it  becomes  very  dim,  and  at  that  time  the  cars  had 
staid  in  the  yard  two  or  three  months  before  we  got  word  for  their 
disposition — they  might  have  been  marked  and  it  become   so   dim 
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from  the  rain  that  I  couldn't  see  it  when  passing,  but  I  would  not 
say  that  I  looked  and  didn't  see  it,  or  that  it  was  marked  bad  order 
and  didn't  see  it.  I  may  have  looked,  or  might  not.  I  don't  think 
I  did  look. 

"Q.  It  would  not  make  any  difference  to  you  if  you  had  known  it, 
is  that  your  answer? 

"A.  It  would  have  been  my  duty  to  get  on  just  the  same." 

Being  asked  whether  it  was  a  bad  order  car  or  not,  and  if  it  had 
been  a  bad  order  car  it  would  have  made  no  difference,  said:  "I 
would  have  gotten  on  to  get  to  go  to  where  the  work  was  to  be 
done.  When  a  car  is  marked  bad  order,  we  know  that  there  is  some- 
thing wrong,  but  it  does  not  tell  us  to  keep  off  of  them;  when  we 
see  a  car  marked  bad  order  it  signifies  that  there  is  some  defect;  we 
don't  know  what  the  defect  is;  it  does  not  signify  and  we  don't  know 
what  it  is  that  is  defective,  although  they  could  do  it.  I  did  not 
know  anything  about  these  cars  as  to  whether  they  had  been  inspected 
or  not.  They  may  have  been  put  in  there  and  not  marked  or  in- 
spected. When  they  did  inspect  the  cars  and  mark  them  'bad  order' 
they  would  be  put  on  some  of  the  tracks,  and  they  would  bunch  them 
anywhere,  if  they  could  do  so;  I  never  said  that  was  the  place  for 
them,  they  were  liable  to  put  bad  order  cars  in  there  the  same  as 
on  any  other  track;  I  knew  that.  I  said  I  didn't  know  whether  I 
looked  at  that  car  or  not,  and  if  I  had  I  might  not  have  seen  the 
hole." 

We  have  thus  stated  from  the  record  what  we  take  to  be  the  sub- 
stance  of  the  plaintiff's  testimony  upon  the  question  under  considera- 
tion; and  we  do  not  think  that  we  have  omitted  anything  that  he 
testified  to  upon  this  issue  that  would  make  it  more  favorable  to  him. 

When  his  own  testimony,  as  shown  by  the  statement,  is  viewed  in 
the  light  of  the  law  above  enunciated,  we  would  incline  to  the  opinion 
that  it  conclusively  shows  that  his  injuries  were  caused  by  a  risk 
assumed  by  him  as  incident  to  his  employment,  were  it  not  that, 
taking  his  testimony  as  true,  it  appears  therefrom  he  did  not  know 
that  the  string  of  cars,  including  the  one  on  which  he  was  injured, 
had  been  set  aside  as  disabled  to  be  taken  to  the  repair  tracks  for 
repair,  and  that  he  was  unaware  of  the  fact  that  they  were  being 
carried  there  by  his  crew  for  that  purpose.  From  our  statement  of 
the  law  applicable  to  the  case,  it  will  be  observed  that  knowledge, 
either  actual  or  constructive,  of  the  facts,  conditions  or  circumstances 
creating  it,  is  the  sine  qua  non  to  assumed  risk.  Though,  from  the 
testimony  of  other  witnesses,  if  plaintiff's  be  disregarded,  it  may  ap- 
pear that  he  had  actual  as  well  as  constructive  knowledge  of  the 
defective  condition  of  the  car  which  caused  his  injuries,  we  do  not 
believe,  in  view  of  his  own  testimony,  which,  in  the  face  of  the  ver- 
dict we  can  not  ignore,  that  the  evidence  clearly  shows  that  he  had 
actual  knowledge  or  that  the  duties  of  his  employment,  when  con- 
sidered in  the  light  of  the  circumstances  under  which  he  endeavored 
to  discharge  them  on  the  night  his  injuries  were  sustained,  charged 
him  with  knowledge  of  the  defect.  It  is  only  upon  the  principle  that 
a  switchman  assumes  the  enhanced  risks  created  by  a  defective  con- 
dition of  rolling  stock  which  is  set  apart  to  be  taken  to  the  repair 
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shops  by  the  trainmen,  that  plaintiff,  in  view  of  the  evidence,  can  be 
charged  with  knowledge  of  trie  risk.  While  it  may  be  that  the  evi- 
dence of  the  other  members  of  the  crew  is  such  as  would  have  war- 
ranted the  jury  in  finding  that  the  car  was  marked  disabled  and  set 
apart  by  the  defendant  to  be  taken  to  its  repair  tracks  or  shops  for 
repair,  yet  this  evidence  is  not  such  as  would  authorize  a  court  to 
make  such  findings  as  matters  of  law.  The  car,  if  on  old  No.  7, 
was  not  on  a  track  appropriated  exclusively  for  the  purpose  of  plac- 
ing disabled  cars  which  were  to  be  taken  to  the  shops  for  repairs,  but 
was  upon  a  track  where  such  cars  were  sometimes  placed  for  that 
purpose;  if  it  was  on  the  lead  track,  as  the  evidence  may  indicate,  it 
was  upon  one  which  was  principally  used  in  handling  trains  which 
were  received  thereon  and  the  cars  distributed  therefrom.  In  either 
event,  plaintiff  was  not  charged  with  such  notice  as  would  show  as 
a  matter  of  law  that  he  assumed  the  risk  of  the  defect  in  the  car. 
(Chicago,  M.  &  St.  P.  B.  B.  Co.  v.  Voelker,  65  C.  C.  A.,  226,  129 
Fed  Bep.,  522.) 

The  question  presented  by  the  assignment  not  being  one  involving 
the  preponderance  of  the  evidence  upon  the  issue  of  assumed  risk, 
but  as  to  whether  the  evidence  conclusively  shows  that  he  assumed 
the  risk  of  the  danger,  we  have  deemed  it  only  necessary  to  state 
the  plaintiffs  own  testimony  upon  the  issue  in  order  to  decide  it; 
for  if  his  testimony  was  believed,  it  was  sufficient  to  warrant  the  jury 
in  finding  that  the  defendant  had  failed  to  prove  the  affirmative  of 
such  issue.  That  this  was  the  finding  of  the  jury  is  manifest  from 
the  verdict,  and  we  can  not  say  it  conclusively  appears  from  the 
evidence  that  such  finding  is  clearly  against  the  evidence. 

In  the  case  of  Texas  Mexican  By.  Co.  v.  Higgins,  44  Texas  Civ. 
App.,  523  (99  S.  W.,  202),  in  which  it  was  contended  by  the  defend- 
ant that  deceased  assumed  the  risk  of  going  between  cars,  one  of 
which  was  marked  "bad  order/'  where  he  knew  there  was  an  open 
frog,  to  uncouple  them,  it  was  said: 

"The  risk  assumed  by  a  servant  as  incident  to  his  employment  pre- 
cludes negligence  of  the  master  which  adds  to  or  augments  the  risk, 
unless  such  negligence  and  the  superadded  danger  incident  thereto 
were  known  to  the  employe,  or  he  had  such  facts  in  mind  as  charged 
him  with  such  knowledge.  He  has  the  right  to  presume  and  act  upon 
the  presumption  that  his  master  will  exercise  ordinary  care  in  the 
conduct  of  his  business  to  prevent  anything  from  being  done  which 
will  increase  the  danger  incident  to  his  employment.  If  the  master 
fails  in  the  discharge  of  this  duty,  and  in  consequence  the  servant  is 
injured  by  reason  of  the  risk  superadded  to  that  which  he  assumes  as 
incident  to  his  employment,  the  master  must  answer  for  such  conse- 
quence." In  view  of  this,  should  we  find  when  we  come  to  consider 
the  third  assignment  that  defendant  was  guilty  of  negligence  prox- 
imately causing  plaintiffs  injuries,  it  may  be  said  that  plaintiff  never 
assumed  the  risk  of  defendant's  negligence  unless  he  had,  or  was 
charged  with,  knowledge  of  it,  and  anticipated  the  danger  accruing 
therefrom.  But  passing  the  question  of  defendant's  negligence  for  the 
present,  without  regard  to  it,  we  are  of  the  opinion  that  the  question 
evolved  from  the  assignment  should  be  answered  in  the  negative. 


1910.]  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hansen.  593 

2.  Did  plaintiff,  by  reason  of  the  facts  and  circumstances  sur- 
rounding him  at  the  time  of  the  car's  movement,  have  knowledge  or 
was  he  put  upon  notice  of  such  defects  in  it  as  would  render  him 
guilty  of  contributory  negligence  in  stepping  in  the  hole  in  the  car? 
The  only  proposition  asserted  under  the  assignment  which  presents 
this  question  is  to  the  effect  that  it  conclusively  appears  from  the 
evidence  that  it  should  be  answered  in  the  affirmative. 

Here  it  may  be  well  to  note  the  practical  distinction  between  the 
defenses,  which  are  separate  and  distinct,  of  assumed  risk  and  con- 
tributory negligence.  Such  distinction  is  this:  If  assumption  of  risk 
is  the  issue,  knowledge  of  defective  conditions  and  acquiescence  therein 
are  fatal  to  the  plaintiffs  case.  If  contributory  negligence  is  the  issue, 
knowledge  of  defective  conditions  and  acquiescence  therein  may  be 
fatal  or  may  not  be,  dependent  upon  whether  a  person  of  ordinary 
prudence,  under  all  the  circumstances,  would  have  done  what  the 
injured  person  did.  If  the  risk  is  not  so  great  and  immediately 
threatening  but  that  a  person  of  ordinary  prudence,  under  all  the 
circumstances,  would  take  it,  contributory  negligence  is  not  estab- 
lished. (St.  Louis  &  S.  F.  By.  Co.  v.  Mathis,  101  Texas,  342; 
Southern  P.  Co.  v.  Allen,  48  Texas  Civ.  App.,  66  (106  S.  W., 
441);  St.  Louis  Cordage  Co.  v.  Miller,  61  C.  C.  A.,  477,  126  Fed. 
Sep.,  495;  Davis  Coal  Co.  v.  Pollard,  158  Ind.,  607,  92  Am.  St. 
Sep.,  319,  62  N.  E.,  492;  Rase  v.  Minn.,  St.  Paul  &  Ste.  Marie 
By.  Co.,  120  N.  W.,  360.) 

Putting  aside,  as  determined  by  our  disposition  of  the  first  assign- 
ment, the  question  of  assumed  risk,  we  have  now  to  determine  whether 
it  conclusively  appears  from  the  evidence  that  a  person  of  ordinary 
prudence,  engaged  in  the  discharge  of  the  duties  of  a  switchman, 
would  not  have,  under  all  the  attending  facts  and  circumstances,  got 
upon  the  car  and  stepped  in  the  hole  therein  as  plaintiff  did  when 
he  was  injured.  This  is,  as  has  been  seen,  primarily  a  question  of 
fact  for  the  jury,  and  it  having  decided,  it  is  not  within  our  pro- 
vince to  disturb  the  verdict  unless  under  the  evidence  it  can  be  said 
that  no  other  reasonable  minds  could  have  reached  the  same  conclu- 
sion. There  is  evidence,  which  we  need  not  reiterate,  tending  to 
show  that,  in  the  discharge  of  his  employment,  plaintiff's  duty  re- 
quired him  to  be  upon  the  car  at  the  time  he  was  injured;  that  he 
neither  knew  nor  was  charged  with  knowledge  of  its  damaged  or 
defective  condition.  Having  no  such  knowledge,  he  was  not  charged 
with  the  duty  of  inspection,  but  had  the  right  to  assume  that  defend- 
ant had  discharged  its  duty  in  exercising  ordinary  care  to  furnisli 
him  a  reasonably  safe  place  to  perform  the  duties  of  his  employment. 
Not  being,  by  any  fact  or  circumstance,  put  on  his  guard  against  the 
danger  from  a  defect  of  which  he  knew  nothing,  the  jury  were  war- 
ranted in  finding  from  the  evidence  that  a  man  of  ordinary  pru- 
dence under  the  same  or  like  circumstances  would  not  have  discovered 
the  defect  until  he  was  injured  in  consequence  of  it.  We,  therefore, 
find  in  consonance  with  the  verdict,  that  the  evidence  does  not  show 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  law, 
and  overrule  the  second  assignment  of  error. 
Vol.  LVIII  Civil— 38. 
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3.  Does  the  evidence  wholly  fail  to  disclose  any  evidence  of  neg- 
ligence on  the  part  of  the  defendant?  A  special  charge,  given  at  the 
request  of  defendant's  counsel,  states  the  negligence  as  alleged  by 
plaintiff,  thus:  "The  negligence  relied  on  by  the  plaintiff  in  this 
case,  is  that  defendant  negligently  failed  to  furnish  to  plaintiff  a  safe 
place  to  work  or  a  reasonably  safe  car  on  which  to  discharge  his 
duty,  and  that  if  defendant  had  knowledge  of  the  defective  condition 
of  said  car,  it  failed  to  notify  plaintiff  of  the  defective  condition  of 
said  car,  and  on  this  account  plaintiff  was  injured."  The  undisputed 
evidence  shows  that  the  car  was  defective  as  alleged  and  that  it  was 
in  the  string  of  cars  that  was  being  switched.  The  plaintiffs  testi- 
mony is  to  the  effect  that  he  was  on  it  as  the  proper  place  in  the 
discharge  of  his  duty,  and  that  other  members  of  the  switching  crew 
were  on  it  at  the  same  time  and  for  the  sarnie  purpose.  The  defendant 
had  knowledge,  or  was  charged  with  knowledge,  of  its  defective  con- 
dition, and  it  was  its  duty  to  plaintiff,  in  view  of  the  work  he  was 
put  there  to  do,  to  in  some  way  impart  to  him  this  knowledge  before 
it  became  necessary  for  him  to  go  upon  it  to  discharge  his  duties. 
It  is  claimed  by  the  defendant  that  this  duty  was  discharged  by  in- 
dicating that  it  was  in  bad  order  by  marking  it  B/O.  The  evidence 
as  to  whether  this  duty  was  discharged  in  the  manner  claimed  or 
in  any  other  way,  is  such  as  to  warrant  a  finding  of  the  jury  against 
such  contention;  and  that  the  plaintiff  neither  knew,  nor  was  charged 
with  knowledge  of  its  defective  condition.  We  conclude  that  this 
evidence  is  reasonably  sufficient  to  show  the  negligence  charged  against 
the  defendant  and  that  such  negligence  was  the  proximate  cause  of 
defendant's  injuries.  Therefore,  we  overrule  the  third  assignment  of 
error. 

4.  Now,  as  to  the  question  as  to  the  excessiveness  of  the  verdict. 
The  quantum  of  damages  in  cases  of  this  character  is  primarily  for 
the  jury  to  determine;  and  where  damages  for  personal  injuries  are 
shown,  unless  the  amount  found,  when  reckoned  by  the  evidence,  is 
so  great  as  to  shock  the  conscience  by  rendering  it  morally  certain 
that  the  jury  was  actuated  by  corruption,  prejudice  or  some  other 
improper  motive,  an  Appellate  Court  is  without  authority  to  disturb 
the  verdict. 

As  has  been  seen  from  our  statement  of  the  case,  the  verdict  is  for 
$20,000.  This  is  large;  but  it  may  not  be  out  of  proportion  to  the 
damages  he  has  sustained.  Taking  the  view  of  the  evidence  most  fav- 
orable to  the  verdict,  as  we  are  required  by  the  law  to  do,  the  injuries 
he  sustained  were  serious  and  permanent,  causing  great  physical  pain 
and  mental  suffering;  besides  wholly  destroying  his  earning  capacity 
and  rendering  him  a  helpless  sufferer  for  life.  We  can  not,  in  face 
of  the  verdict,  accept  defendant's  theory  of  the  evidence;  but  are 
bound  by  the  plaintiff's,  and  what  the  jury  has  found  it  proves  the 
plaintiff  has  been  damaged;  for  it  does  not  appear  that  the  jury  wa? 
actuated  by  any  improper  motive  in  assessing  the  damages  or  that 
they  are  manifestly  disproportionate  to  the  injuries  inflicted  and  suf- 
fering sustained.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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W.  W.  Vabn  et  al.  v.  Rita  T.  Varn. 

Decided  January  19,  1910. 

1. — Reformation  of  Judgment — Practice. 

A  trial  court  has  the  power  during  the  term  to  reform  or  amend  its 
judgment  so  as  to  make  it  speak  its  will;  and  a  failure  to  make  a  formal 
motion  to  do  bo  or  to  give  formal  notice  of  the  motion  to  parties  adversely 
interested  is  not  reversible  error  in  the  absence  of  a  showing  that  the  party 
complaining  was  in  some  way  prejudiced  thereby. 

2. — Appeal — Proposition  not  Germane  to  Assignment. 

The  appellate  courts  will  not  consider  a  proposition  which  is  not  germane 
to  the  assignment  of  error  upon  which  it  purports  to  be  based. 

3. — Same — Grouping  Assignments. 

The  grouping  of  and  presenting  together  a  number  of  assignments  of 
error  presenting  different  propositions  of  law  in  no  wise  dependent  upon  or 
connected  with  each  other,  is  in  violation  of  the  rules,  and  the  assignments 
should  not  be  considered.  The  assignments  in  such  case  should  be  followed  by 
propositions  clearly  indicating  the  matters  of  which  appellant  complains. 


4. — Divorce— Fee  of  Attorney  for  Wife — Liability  of  Husband. 

The  husband  is  liable  for  attorney's  fees  incurred  by  the  wife  in  prose- 
cuting or  defending  a  suit  for  divorce. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  Jas.  B.  Harper. 

M.   W.   Stanton,  for  appellants. 

Joseph  M.  Nealon,  for  appellee. 

FLY,  Associate  Justice. — W.  W.  Varn  instituted  a  suit  for  di- 
vorce against  his  wife,  Rita  T.  Varn,  appellee  in  this  case,  and  pray- 
ing in  addition  that  all  property,  real  and  personal,  in  .his  possession 
in  El  Paso  County,  Texas,  be  adjudged  his  separate  property  and  be 
set  aside  to  him  and  that  the  cloud  upon  the  title  to  the  same  arising 
from  claims  of  his  wife  be  removed.  He  sought  a  divorce  on  the 
ground  of  cruel  treatment  and  outrages  on  the  part  of  the  wife,  such 
as  rendered  their  living  together  insupportable. 

Appellee  answered  by  general  denial  and  counter  charges  against 
her  husband  of  improper  and  criminal  relations  with  another  woman. 
She  further  answered  that  Varn  was  a  wealthy  man  possessed  of 
much  valuable  community  property  in  the  States  of  Texas  and  Ala- 
bama and  that  he  had  made  fraudulent  sales  of  parts  of  it  to  Ernest 
P.  Hughes  and  W.  H.  Albritton,  and  that  one  W.  F.  Payne  had  con- 
veyed to  J.  E.  Varn  an  interest  in  certain  real  estate  in  El  Paso 
which  really  belonged  to  her  husband  and  was  community  property. 
She  asked  that  Albritton,  Hughes  and  J.  E.  Varn  be  made  parties 
to  the  suit,  and  that  the  conveyances  to  Albritton  and  Hughes  be 
canceled  and  the  property  conveyed  to  J.  E.  Varn  be  declared  to  be 
community  property  of  herself  and  husband.  She  afterwards  applied 
for   alimony,   pendente    lite,    alleging   that   her   husband    was    worth 
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$250,000,  and  that  $300  a  month  would  be  a  reasonable  sum  to  allow 
for  the  support  of  herself  and  the  minor  child  of  herself  and  husband. 

J.  E.  Vara  answered  by  pleas  to  the  jurisdiction  and  in  abate- 
ment, by  general  and  special  exceptions,  general  denial,  and  special 
plea  that  he  was  the  owner  of  the  property  purchased  from  W.  F. 
Payne.  Hughes  and  Albritton  filed  similar  pleas  to  those  of  J.  E. 
Vara  and  claimed  to  have,  in  good  faith,  bought  the  property  sold 
to  them  by  W.  W.  Vara. 

After  filing  various  amendments,  supplements,  and  motions,  on 
February  12,  1909,  the  appellants,  who  consist  of  all  the  parties 
except  Mrs.  Vara,  filed  a  motion  to  strike  out  the  plea  for  alimony 
and  attorney's  fees  and  dismiss  the  cause,  which  was  overruled.  The 
motion  was  renewed  on  February  13,  and  again  overruled  by  the 
court.  On  the  same  day  W.  W.  Vara  filed  an  amended  motion  to 
dismiss  the  suit  and  resisting  the  application  for  alimony  and  at- 
torney's fees,  which  was  overruled.  Mrs.  Vara  then  abandoned  her 
application  for  alimony  and  it  was  ordered  that  she  take  nothing 
as  to  the  alimony  and  pay  all  costs  incurred  by  appellants  by  reason 
of  such  application,  and  appellants  renewed  their  motion  to  dismiss 
the  suit  which  was  again  denied.  The  matter  was  taken  under  ad- 
visement and  on  February  22,  1909,  the  following  judgment  was 
rendered : 

"This  cause  coming  on  to  be  heard  this  day,  find  the  plaintiff 
appeared  in  person  and  by  his  attorney,  and  the  defendant  appeared 
by  her  attorney,  the  plaintiff  moved  to  dismiss  his  petition,  and  the 
court  having  read  the  pleadings  of  plaintiff  and  defendant  and  having 
considered  said  motion  and  having  heard  evidence  upon  the  prayer 
of  defendant  for  judgment  for  attorney's  fees  and  having  heard  the 
argument  of  counsel  thereon,  it  is  considered,  ordered  and  adjudged 
by  the  court  that  the  defendant,  Bita  Terisita  Vara,  do  have  and 
recover  of  the  plaintiff,  W.  W.  Vara,  all  costs  in  this  behalf  expended 
and  that  said  defendant  do  have  and  recover  of  said  plaintiff  the  sum 
of  Five  Hundred  Dollars  ($500)  attorney's  fees,  for  which  let  execu- 
tion issue. 

"It  is  further  ordered  that  said  attorney's  fees  be  paid  in  to  the 
clerk  of  this  court  and  by  him  paid  to  defendant's  attorney  of  record. 

"It  is  further  ordered  that  defendant's  cross-action  against  J.  E. 
Vara,  W.  H.  Albritton  and  E.  P.  Hughes  be  dismissed  and  that  the 
said  J.  E.  Vara,  W.  H.  Albritton  and  E.  P.  Hughes  go  hence  with- 
out day. 

"It  is  further  ordered  that  plaintiff's  motion  to  dismiss  be  granted 
at  plaintiff's  cost,  and  that  the  officers  of  the  court  do  have  and  re- 
cover of  the  plaintiff  all  costs  in  this  behalf  expended  for  which  let 
execution  issue." 

Appellants  applied  for  a  new  trial  and  also  moved  a  reformation 
of  the  judgment,  which  were  overruled  by  the  court.  The  court 
made  an  order  reforming  the  judgment  on  February  27,  1909,  by 
dismissing  the  cause  as  to  J.  E.  Vara,  W.  H.  Albritton  and  E.  P. 
Hughes.     This  was  done,  however,  in  the*  original  judgment. 

The  court  had  the  power  to  reform  or  amend  its  judgment  so  as 
to  make  it  speak  its  will.    Appellants  were  in  court  at  the  time  and 
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had  presented  motions  for  new  trial,  to  retax  and  to  reform  the 
judgment,  and  lack  of  notice  to  them,  claimed  in  the  first  assignment 
of  error,  is  not  supported  by  the  record.  On  the  other  hand,  the 
bill  of  exceptions,  framed  by  appellants,  to  the  action  of  the  court 
shows  that  they  were  in  court  and  had  actual  notice  of  the"  change 
in  the  judgment.  How  such  amendment  of  the  judgment  could  have 
injured  appellants  is  not  shown  nor  sought  to  be  shown.  They  sim- 
ply wanted  a  formal  motion  filed  and  a  formal  notice  served  on  them 
without  showing  that  they  were  prejudiced  by  the  absence  of  such 
formal  motion  and  notice.  Appellants  obtained  all  the  privileges 
and  rights  they  would  have  had  from  the  formalities  demanded. 
System  and  order  are  matters  greatly  to  be  desired  in  all  the  import- 
ant affairs  of  life,  and  the  formalities  of  the  law  should  usually  be 
observed,  but  a  failure  to  observe  them,  with  no  resulting  injury,  will 
not  be  made  the  vehicle  for  going  behind  the  judgment  of  a  court. 
Upon  what  grounds  appellants  object  to  the  dismissal  of  the  cross- 
action  of  appellee  against  J.  E.  Varn,  Hughes  and  Albritton  have 
not  been  presented,  or  in  what  manner  it  injured  them,  is  not  ap- 
parent. 

Under  the  first  assignment  of  error  which  complains  of  nothing 
but  the  reformation  of  the  judgment  by  adding:  "It  is  the  further 
order  that  defendant's  cross-action  against  J.  E.  Varn,  W.  H.  Albrit- 
ton and  E.  P.  Hughes  be  dismissed  and  that  said  J.  E.  Varn,  W.  H. 
Albritton  and  E.  P.  Hughes  go  hence  without  day,"  appellants  have 
an  "additional  proposition"  which  seeks  to  raise  the  question  of  the 
propriety  of  the  court's  action  in  assessing  all  the  costs  against  W.  W. 
Varn.  The  proposition  is  not  germane  to,  but  totally  unsupported 
by,  the  assignment  and  can  not  be  considered. 

The  second  assignment  of  error  is  to  the  effect  that  W.  W.  Varn 
"having  signified  his  intention  to  take  a  nonsuit  and  having  moved 
the  court  to  dismiss  his  suit  for  divorce,  the  defendant,  R.  T.  Varn, 
a  married  woman,  had  not  the  capacity,  power  and  authority  to 
maintain  her  suit  or  counter-claim  for  alimony  pendente  lite  or  for 
attorney's  fees  as  an  independent  action,  and  the  trial  court,  there- 
fore, erred  in  making  the  order  of  date  February  22,  1909,  and  by 
awarding  judgment  in  favor  of  Rita  T.  Varn,  a  married  woman, 
against  her  husband,  W.  W.  Varn."  The  proposition  can  not  be  sus- 
tained. The  application  for  alimony  was  withdrawn  by  appellee,  and, 
of  course,  that  part  of  the  assignment  referring  to  alimony  is  without 
foundation.  The  mere  filing  of  a  motion  to  dismiss  could  not  have 
the  power  to  at  once  destroy  the  claim  of  appellee  for  alimony  and 
attorney's  fees,  as  is  contended  through  the  assignments  of  error. 

The  third,  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth  are  grouped 
and  presented  as  propositions.  The  third  has  two  propositions  within 
itself,  the  first  to  the  same  effect  as  the  second  assignment  of  error, 
and  the  second  is  stated  as  a  corollary  to  that  proposition  and  is  that, 
the  court  erred  in  refusing  to  dismiss  the  suit  for  divorce.  The 
fourth  assignment  assails  the  action  of  the  court  in  overruling  all 
the  motions  made  by  appellants  and  the  motion  to  dismiss.  The 
fifth  is  to  the  effect  that  the  court  erred  in  not  dismissing  the  suit. 
The  sixth  is  that  the  court  erred  in  repeatedly  overruling  motions 
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made  by  appellants  to  dismiss  the  cause.  The  seventh  complains  of 
a  motion  which  was  filed  on  February  13,  1909,  being  overruled,  and 
to  identify  it  refers  to  the  first  bill  of  exceptions.  The  eighth  and 
ninth  assignments,  stripped  of  their  argument,  are  that  the  court 
erred  in  awarding  a  judgment  for  attorney's  fees.  The  presentation 
of  a  number  of  assignments  of  error,  presenting  different  propositions 
of  law  in  nowise  dependent  upon  or  connected  with  each  other,  is  in 
violation  of  the  rules  and  should  not  be  considered.  The  assignments 
should  have  been  followed  by  propositions  clearly  indicating  the  mat- 
ters of  which  appellants  complain.  However,  as  the  action  of  the 
court  in  awarding  a  judgment  against  W.  W.  Varn  is  made  the  sub- 
ject of  a  number  of  other  assignments  the  court  has  considered  it. 

The  pleadings  of  appellee  were  sufficient  to  form  a  basis  for  the 
judgment  for  attorney's  fees,  and  it  has  been  held  in  this  State  that 
the  husband  is  liable  for  attorney's  fees  incurred  by  the  wife  in 
prosecuting  a  suit  for  a  divorce  whether  prayed  for  by  the  wife  in 
the  suit  for  divorce,  or  sued  for  by  the  attorney  of  the  wife  in  a 
separate  action.  McClelland  v.  McClelland  (Texas  Civ.  App.),  37 
S.  W.,  350;  Ceccato  v.  Deutschman,  19  Texas  Civ.  App.,  434.  The 
propriety  of  those  decisions  is  not  questioned  by  appellants,  but  the 
real  ground  of  their  complaint  is  that  they  were  not  permitted  by 
the  court  to  defeat  the  claim  of  appellee  for  attorney's  fees  incurred 
in  defense  of  herself  in  a  suit  instituted  against  her  by  her  husband, 
by  dismissing  the  suit,  after  she  had  incurred  the  expense  .of  employ- 
ing counsel.  Appellants  proceed  throughout  their  brief  on  the  theory 
that  the  suit  of  W.  W.  Varn  was  dismissed  and  that  some  time  after- 
ward appellee  was  awarded  a  judgment  for  $500  for  attorney's  fees. 
The  decree  of  the  court  indicates  that  the  judgment  for  attorney's 
fees  and  of  dismissal  were  rendered  at  one  and  the  same  time.  It 
was  all  done  in  the  same  proceeding.  Appellee  had  been  brought  into 
court  by  a  petition  for  divorce  filed  by  her  husband,  she  had  answered 
setting  up  a  claim  against  him  for  attorney's  fees  which  she  alleged 
were  necessary  in  the  employment  of  an  attorney  to  represent  her  be- 
fore the  court.  The  court  heard  testimony  on  the  subject  and  rendered 
judgment  for  the  attorney's  fees.     There  was  no  error  in  his  action. 

The  objections  to  the  testimony  as  to  the  value  of  the  services  of  the 
attorney  of  appellee  were  properly  overruled.  The  judgment  is  affirmed. 

Affirmed. 


Texas  &  Gulp  Railway  Company  v.  W.  B.  Hall  and  Wife. 

Decided  January  20,  1910. 

1. — Carriers  of  Passengers — Negligence — Starting  While  Passenger  is  Getting 

Off. 

Evidence  considered  and  held  to  support  a  recovery  by  a  passenger  for 
injuries  by  starting  train  in  motion  while  she  was  getting  off  the  coach  at 
her  destination. 


2. — Damage— Injury  to  Person. 

Evidence  considered   and   held  to  support  a  recovery   of  damages  in  sum 
of  $5,000  for  personal  injuries  received  by  a  woman  in  getting  off  cars. 
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3. — Getting  Off  Moving  Train — Charge. 

A  charge  on  the  issue  of  plaintiff's  contributory  negligence  in  getting  off 
a  train  while  in  motion,  held  to  present  no  affirmative  error,  and  not  to  be 
subject  to  the  construction  that  it  required  a  finding  for  plaintiff  in  the  ab- 
sence of  negligence  by  plaintiff,  and  its  omissions,  if  any,  being  cured  by 
instructions  given  on  request. 


4. — Injury  to  Wife— Husband's  Contributory  Negligence. 

Evidence  considered  and  held  not  to  require  a  charge  on  the  issue  of  the 
husband's  contributory  negligence  in  failing  to  assist  his  wife  off  the  train, 
in  an  action  for  injuries  to  her  in  alighting. 

Appeal  from  the  District  Court  of  Panola  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

H.  N.  Nelson  and  Young  &  Stinchcomb,  for  appellant. — The  un- 
contradicted testimony  shows  that  Mrs.  Lilly  Hall  alighted  from  the 
train  while  it  was  moving,  and  that  an  ordinarily  prudent  person 
would  not  have  done  so  under  the  same  circumstances,  therefore  the 
peremptory  instruction  to  return  a  verdict  for  the  defendant  should 
have  been  given.  Dallas  Con.  St.  Ry.  Co.  v.  Lasch,  99  S.  W.,  729 
International  &  G.  N.  E.  Co.  v.  Rhoades,  21  Texas  Civ.  App.,  459 
Missouri,  K.  &  T.  Ry.  Co.  v.  McElree,  16  Texas  Civ.  App.,  182 
Texas  &  Ft.  S.  Ry.  Co.  v.  Atchison,  54  S.  W.,  1075;  High  v.  Inter- 
national &  G.  N.  R.  Co.,  55  S.  W.,  526;  Ghio  v.  Metropolitan  St. 
Ry.  Co.,  103  S.  W.,  142. 

The  recovery  was  excessive  under  the  proof.  Texas  &  N.  0.  Ry. 
Co.  v.  Syfan,  43  S.  W.,  551 ;  Central  Texas  &  N.  W.  Ry.  Co.  v.  Gib- 
son, 35  Texas  Civ.  App.,  66;  Taylor  v.  Grand  Ave.  Ry.  Co.,  84  S. 
W.,  873;  Stolze  v.  St.  Louis  Transit  Co.,  87  S.  W.,  517;  Heinmiller 
v.  Winston  Bros.,  107  N.  W.,  1102;  Fry  v.  Great  Northern  Ry.  Co., 
103  N.  W.,  733;  City  of  Jackson  v.  Carver,  35  So.,  157;  Baldwin  v. 
Thompson,  57  Atl.,  331;  Porter  v.  Delaware,  L.  &  W.  Ry.  Co.,  134 
Fed.,  155;  Lammers  v.  Great  Northern  Ry.  Co.,  84  N.  W.,  728; 
Hanley  v.  North  Jersey  Ry.  Co.,  47  Atl.,  445;  Chicago  City  Ry.  Co. 
v.  McCaughna,  74  N.  E.,  819;  Lake  St.  Elev.  Ry.  v.  Johnson,  70 
111.  App.,  413. 

If  an  ordinarily  prudent  person,  situated  as  Mrs.  Lilly  Hall  was, 
would  not,  under  the  same  circumstances,  have  left  the  train  while  it 
was  in  motion  or  attempted  to  do  so,  the  plaintiffs  could  not  recover, 
and  it  was  error  to  so  instruct  the  jury  that  they  must  find,  in  addi- 
tion thereto,  that  she  would  not  have  been  injured  if  she  had  not  left 
the  train  while  it  was  moving,  or  attempted  to  do  so.  St.  Louis  S. 
W.  Ry.  Co.  v.  Rose,  93  S.  W.,  1105;  Dallas  Const.  St.  Ry.  Co.  v. 
Lasch,  99  S.  W.,  729;  Northern  Texas  Trac.  Co.  v.  Moberly,  109 
S.  W.,  483. 

The  charge  on  the  measure  of  damages  instructed  the  jury  that 
they  might  give  plaintiffs  compensation  for  the  nature,  character  and 
extent  of  Lilly  Hall's  injuries,  her  physical  pain,  and  her  diminished 
capacity  to  labor,  and  in  so  doing  the  court  authorized  the  jury  to 
award  the  plaintiffs  double  damages.  Texas  &  N.  O.  Ry.  Co.  v. 
McCraw,  43  Texas  Civ.  App.,  247;  International  &  G.  N.  R.  Co. 
v.  Butcher,  98  Texas,  462;  Missouri,  K.  &  T.  Ry.  Co.  v.  Nesbit,  40 
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Texas  Civ.  App.,  209;  Lexington  By.  Co.  v.  Herring,  96  S.  W.,  558; 
Louisville  &  N.  Ry.  Co.  v.  Logsdon,  71  S.  W.,  905;  South  Covington 
&  C.  St.  Ry.  Co.  v.  Nelson,  89  S.  W.,  200;  Louisville  &  X.  Ry.  Co. 
v.  Hall,  74  S.  W.,  280. 

The  defendant  had  a  right  to  group  the  facts  constituting  its  de- 
fense on  contributory  negligence  and  present  them,  with  their  legal 
effect,  in  a  charge  from  its  standpoint,  and  request  the  giving  hereof 
to  the  jury,  and  a  refusal  to  submit  the  issue  thus  presented  was 
error.  Northern  Texas  Trac.  Co.  v.  Moberly,  109  S.  W.,  483;  Klatt 
v.  Houston  Elec.  St.  Ry.  Co.,  57  S.  W.,  1112;  Texas  Trunk  Ry.  Co. 
v.  Ayres,  83  Texas,  268;  Dallas  Con.  Elec.  St.  Ry.  Co.  v.  Conn,  100 
S.  W.,  1019;  Texas  &  P.  Ry.  Co.  v.  Johnson,  55  Texas  Civ.  App., 
495;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sheider,  88  Texas,  152;  El  Paso 
Elec.  Ry.  Co.  v.  Boer,  108  S.  W.,  199;  Missouri,  K.  &  T.  Ry.  Co. 
v.  McGlamory,  89  Texas,  635;  St.  Louis  S.  W.  Ry.  Co.  v.  Casseday, 
92  Texas,  525 ;  St  Louis  S.  W.  Ry.  Co.  v.  Rea,  87  S.  W.,  324 ;  Yellow 
Pine  Oil  Co.  v.  Noble,  101  Texas,  125. 

Brooke  &  Woolworth  and  Johnson  &  Edwards,  for  appellees. — The 
evidence  authorized  and  even  required  the  finding  of  the  jury  that 
Mrs.  Hall  was  injured  in  the  manner  and  circumstances  alleged.  Lee 
v.  International  &  G.  N.  R.  Co.,  89  Texas,  583;  San  Antonio  &  A. 
P.  Ry.  Co.  v.  Choate,  90  Texas,  88;  Texas  &  Ft.  Smith  Ry.  Co.  v. 
Frugia,  43  Texas  Civ  App.,  48;  Texas  Standard  Oil  Co.  v.  Hanlon, 
79  Texas,  678;  Bowman  v.  Texas  Brewing  Co.,  17  Texas  Civ.  App., 
446;  Houston  &  T.  C.  Ry.  Co.  v.  Davis,  45  Texas  Civ.  App.,  212; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  35  Texas  Civ.  App.,  366. 

It  was  the  exclusive  province  of  the  jury,  who  heard  and  saw  the 
witnesses,  to  weigh  the  testimony.  Houston  &  G.  N.  Ry.  Co.  v.  Ran- 
dall, 50  Texas,  261;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Jones,  39  Texas 
Civ.  App.,  480;  International  &  G.  N.  R.  Co.  v.  Elkins,  54  S.  W., 
931;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Andrews,  44  Texas  Civ.  App., 
426;  Houston  &  T.  C.  R.  Co.  v.  Lowe,  11  S.  W.,  1065;  Galveston, 
H.  &  S.  A.  Ry.   Co.  v.   Sanders,   65   S.  W,  889;  Atchison,  T  &  S. 

F.  Ry.  Co.  v.  Click,  32  S.  W.,  226;  City  of  Louisville  v.  Bailey,  74 
S.  W.,  688;  Louisville  St.  Ry.  Co.  v.  Brownfield,  96  S.  W.,  912. 

The  charge  on  contributory  negligence  was  properly  qualified  by  an 
instruction  that,  for  a  recovery  to  be  denied  on  the  ground  that 
Lillie  Hall  was  injured  by  negligently  leaving  the  moving  train,  it 
must  be  found  that  she  would  not  have  been  injured  if  she  had  not 
done  so.  El" Paso  Elec.  Ry.  Co.  v.  Kitt,  99  S.  W.,  587;  St.  Louis 
S.  W.  Ry.  Co.  v.  Cleland,  50  Texas  Civ.  App.,  499;  International  & 

G.  N.  Ry.  Co.  v.  Ormond,  64  Texas,  489;  1  Thompson  on  Neg.,  sees. 
46,  169,  216,  219;  Central  Texas  Ry.  Co.  v.  Hoard,  49  S.  W.,  143; 
International  &  G.  N.  R.  Co.  v.  Culpepper,  19  Texas  Civ.  App.,. 182; 
29  Cyc,  532;  South  C.  &  C.  St.  Ry.  Co.  v.  Nelson,  89  S.  W.,  200. 

The  evidence  did  not  raise  the  issue  whether  Mrs.  Hall  was  negli- 
gent in  departing  from  the  train  while  it  was  in  motion,  and  the 
charge,  in  submitting  that  issue,  was  too  favorable  to  appellant.  St. 
Louis  S.  W.  Ry.  Co.  v.  Gammage,  96  S.  W.,  646;  Missouri,  K.  &  T. 
Ry.  Co.  v.  Corse,  46  Texas  Civ.  App.,  60 ;  Chicago,  R.  I.  &  T.  Ry.  Co. 


1910.]  Texas  &  Gulf  By.  Co.  v.  Hall.  601 

v.  Armes,  32  Texas  Civ.  App.,  32;  Wegeschiede  v.  St.  Louis  Transit 
Co.,  94  S.  W.,  774;  Stetzler  v.  Metropolitan  St.  By.,  109  S.  W.,  666. 
The  negligence  of  the  husband,  if  any,  in  failing  to  interpose  his 
care  for  the  wife's  protection,  can  not  be  imputed  to  the  wife  so  as 
to  defeat  this  action  to  recover  damages  inflicted  on  her  by  defendant's 
negligence.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Kutac,  76  Texas,  473; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Kutac,  72  Texas,  643;  Markham 
v.  Houston  Direct  Nav.  Co.,  73  Texas,  247;  Central  Texas  By.  Co. 
v.  Gibson,  83  S.  W.,  862;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Slater,  22 
Texas  Civ.  App.,  583;  Texas  &  P.  By.  Co.  v.  Curlin,  13  Texas  Civ. 
App.,  505;  Garteiser  v.  Galveston,  H.  &  S.  A.  By.  Co.,  2  Texas  Civ. 
App.,  230;  Scheffield  v.  Central  Union  Tel.  Co.,  36  Fed.,  264. 

HODGES,  Associate  Justice. — The  appellees,  W.  B.  Hall  and 
wife,  filed  this  suit  in  the  District  Court  against  the  appellant,  asking 
for  damages  in  the  sum  of  $10,000  for  personal  injuries  to  Mrs.  Hall, 
alleged  to  have  resulted  from  the  negligence  of  the  appellant  railway 
company.  The  petition  alleged,  substantially,  that  on  the  6th  day 
of  August,  1908,  appellees  were  passengers  on  the  appellant's  train 
going  from  Timpson  to  a  station  called  Zuber,  and  sometimes  Gary; 
that  when  the  train  arrived  at  the  latter  station  and  stopped  for  the 
passengers  to  alight,  the  operatives  of  the  train  did  not  render  the 
appellees  any  assistance  in  alighting,  did  not  furnish  any  step  or 
stool,  and  did  not  stop  a  reasonable  time  for  Mrs.  Hall  to  leave  the 
train,  and  that  before  she  could  alight  the  train  was  caused  to  move 
violently  forward  and  thereby  caused  Mrs.  Hall  to  lose  her  balance 
and  to  fall,  or  suddenly  and  violently  descend  from  the  platform  and 
steps  to  the  ground;  that  in  so  doing  she  was  struck  by  the  steps, 
or  some  part  of  the  coach,  or  came  in  contact  with  it,  and  received 
the  injuries  complained  of.  The  appellant  answered  by  general  de- 
murrer, special  exceptions  complaining  of  the  misjoinder  of  Mrs. 
Hall  as  a  party  plaintiff,  a  general  and  special  denial,  and  contribu- 
tory negligence.  The  case  was  tried  before  a  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  appellees  for  $5,000. 

Assignments  one, .  two  and  three  challenge  the  sufficiency  of  the 
evidence  to  support  the  verdict.  The  facts  show  that  at  the  time 
mentioned  in  the  petition  the  appellees,  with  their  four  children,  the 
oldest  about  seven  years,  and  the  youngest  nine  months  of  age,  were 
passengers  on  appellant's  train  as  alleged.  When  the  train  stopped 
at  Zuber  appellees,  with  their  children,  proceeded  to  the  front  plat- 
form of  the  car  in  which  they  were  riding,  for  the  purpose  of  getting 
off.  The  husband  carried  the  baby;  the  two  oldest  children  followed 
their  father  to  the  front  platform  and  passed  across  to  the  rear 
platform  of  the  next  car;  Mrs.  Hall  guided  a  small  child  ahead  of 
her  by  the  arm.  When  Hall  reached  the  platform  he  at  once  de- 
scended to  the  ground  with  the  baby  in  his  arms,  and  about  the  same 
time  one  of  the  children  who  had  passed  to  the  platform  of  the  other 
car  reached  the  ground,  leaving  the  other  child  on  that  platform. 
Mrs.  Hall,  following  her  husband,  leading  the  child  ahead  of  her, 
was  in  the  act  of  descending  the  steps,  and  had  one  foot  on  the  plat- 
form and  the  other  on  the  top  step,  and  was  stooping  over  so  as  to 
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hold  the  child,  who  was  then  on  the  steps.  According  to  her  testi- 
mony, at  this  juncture  the  train  was  suddenly  and  violently  started 
forward,  which  caused  her  to  turn  loose  the  child  and  to  fall  or 
"flounder  down"  the  steps  to  the  ground.  She  testifies  that  she 
alighted  on  her  feet,  but,  being  still  unbalanced,  she  swayed  and  fell 
backward  against  the  steps  or  some  part  of  the  car,  which,  moving 
with  some  speed,  struck  her  violently  in  the  back,  knocked  her  up- 
ward and  forward,  and  injured  her  severely.  The  testimony  war- 
rants the  conclusion  that  the  train  was  stopped  only  a  few  seconds 
at  Zuber.  When  it  started  off  one  of  the  children  had  not  alighted; 
and  was  carried  about  seventy-five  yards  before  the  train  was  stopped 
and  the  child  taken  off.  Mrs.  Hall,  upon  discovering  that  her  child 
was  still  upon  the  train,  became  excited  and  followed  it  down  the 
track,  crying  out  that  her  child  was  being  carried  off. 

The  appellant  argues  with  much  earnestness  that  according  to  the 
testimony,  Mrs.  Hall  was  not  injured  by  any  violent  motion  of  the 
train  in  causing  it  to  come  in  contact  with  her  body.  She  says: 
"When  the  train  started  it  jerked  the  little  girl  loose  from  me,  and 
she  went  on  to  the  ground,  I  reckon;  I  do  not  know  what  became  of 
her;  she  did  not  get  hurt,  but  at  any  rate  she  got  loose  from  me 
and  went  on  to  the  ground,  and  I  also  went  on  to  the  ground  and 
struck  the  ground  on  my  feet,  and  I  became  unbalanced  and  fell 
back  and  hit  something  behind  me;  I  suppose  it  was  the  steps;  and 
whatever  it  was  hit  me  knocked  me  up,  and  Mr.  Hall  caught  me — 
that  is,  helped  me — and  I  got  up.  And  whatever  it  was  hit  me  in 
the  small  of  the  back,  and  I  have  no  way  of  knowing  what  part  hit 
me — whether  the  steps  or  the  corner  of  the  car.  It  was  done  so  quick 
that  I  did  not  know,  but  it  must  have  been  the  steps,  but  I  know 
that  it  was  some  part  of  the  car.  I  do  not  know  how  much  of  the 
car  or  steps  it  was  that  hit  me;  I  did  not  have  time  to  tell  that;  but 
I  know  from  the  bruise;  there  was  a  considerable  bruise  there  up 
and  down  my  backbone  and  my  kidneys.  There  was  a  bruise  as  large 
as  the  palm  of  my  hand  up  and  down  my  back.  Of  course,  I  have  to 
take  other  people's  words  for  the  black  part  of  it,  only  I  have  seen 
the  bruises  there  when  I  went  before  the  mirror  and  looked  at  them/' 
There  was  testimony  tending  strongly  to  corroborate  Mrs.  Hall's 
statements  as  to  the  appearance  of  bruises  and  discolorations  upon 
her  back  indicating  that  she  had  received  some  injuries  upon  that 
portion  of  her  body.  She  also  testified  that  prior  to  the  time  of  this 
alleged  injury  she  was  a  woman  of  robust  health  and  had  been  able 
to  do  all  of  her  household  work,  but  that  since  then  her  health  had 
been  failing;  that  she  had  suffered  much  in  various  ways  which  could 
be  attributed  only  to  the  injuries  of  which  she  complains.  She  also 
states  that  since  that  time  she  has  not  been  able  to  perform  her  house- 
hold duties,  and  that  her  health  is  still  declining  and  has  been  con- 
tinuously since  the  time  of  the  accident.  As  to  the  extent  of  her 
injuries  she  said:  "I  still  suffer  pain  and  inconvenience  as  a  result 
of  that  injury;  my  womb  hurts  me;  it  aches  and  pains  me;  it  seems 
like  it  is  pressing  too  heavy  on  some  part,  and  I  can  not  tell  what 
part.  From  the  way  it  pains  and  aches  and  hurts  me  it  seems  to  be 
out   of  place;   it  has  hurt  me   ever   since.     I   never   did   have   any 
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trouble  in  that  region  before  the  injury;  I  have  always  been  healthy 
in  that  way,  but  there  is  not  any  rest  for  me  since  then.  I  mean  by 
that,  if  I  happen  to  drop  off  to  sleep  I  have  bad  dreams,  and  that 
things  are  after  me;  I  dream  that  the  children  are  on  the  railroad 
and  that  the  train  is  about  to  run  over  them;  and  I  get  excited  in 
my  sleep  and  am  more  tired  when  I  get  up  than  when  I  went  to  bed ; 
and  before  the  injury  I  slept  as  good  as  anybody  could;  I  always 
slept  good  at  night  and  took  a  nap  in  the  daytime,  and  rested  after 
I  went  to  sleep;  but  what  sleeping  I  do  now  does  not  rest  me.  My 
nervous  system  and  strength  since  the  injury  have  all  run  down;  I 
am  not  in  good  health  at  all,  and  have  not  got  enough  strength  for 
anything,  hardly.  Before  the  injury  I  was  in  good  health  and  strength, 
and  since  then  I  have  been  in  bad  condition  and  nervous.  There  has 
nothing  happened  to  me  that  would  have  caused  all  this  change  in 
my  condition  except  that  blow  or  injury  that  I  received;  my  womb 
has  been  hurting  me,  and  I  suppose  it  was  from  that  hit  there  on 
the  ground;  of  course,  it  did  not  hurt  me  right  at  the  time,  but  I 
have  not  had  any  other  fall  or  jump  or  anything  like  that  besides 
this  injury  that  would  have  caused  that."  It  is  true  that  there  was 
other  testimony  which  tends  to  discredit  the  statements  of  Mrs.  Hall, 
both  as  to  the  fact  of  injuries  and  their  extent,  but  this  conflict  in 
the  testimony  presented  a  question  for  the  jury,  and  must  be  regarded 
as  having  been  settled  by  the  verdict  rendered. 

The  fourth  assignment  complains  of  the  verdict  as  being  excessive. 
While  the  amount  recovered  is  a  liberal  allowance,  yet  if  the  jury 
believed  the  testimony  of  Mrs.  Hall  and  her  witnesses  as  to  the  extent 
of  her  injuries  we  can  not  say  that  it  is  so  large  as  to  require  a 
reduction  at  our  hands.  In  the  very  nature  of  suits  like  this  we  must 
permit  the  exercise  of  much  latitude  by  the  juries  in  fixing  the 
amount  of  damages  to  be  awarded ;  and  it  is  only  when  this  discretion 
has  been  abused  that  the  courts  should  feel  called  upon  to  interfere. 

There  was  no  reversible  error  in  refusing  to  give  special  charges 
five  and  six. 

Objection  is  made  to  the  following  portion  of  the  main  charge  of 
the  court:  "And  if  you  find  from  the  evidence  that  plaintiff,  Lilly 
Hall,  departed  from  and  left  the  train  while  it  was  in  motion,  or 
attempted  to  do  so,  and  was  injured  by  reason  of  so  doing;  and  if 
you  find  that  she  would  not  have  been  injured  if  she  had  not  left 
the  train  while  it  was  moving,  or  attempted  so  to  do,  then,  provided 
you  find  that  an  ordinarily  prudent  person  in  the  same  circumstances 
of  the  situation  would  not  have  left  the  train  while  it  was  moving, 
nor  attempted  to  do  so,  the  plaintiffs  can  not  recover;  but  a  recovery 
by  the  plaintiffs  would  not  be  prevented  or  defeated  merely  on  this 
account,  if  you  find  from  the  evidence  that  an  ordinarily  prudent 
person  in  the  same  circumstances  of  the  situation  would  have  departed 
from  the  train,  or  attempted  to  do  so,  while  the  train  was  moving, 
in  the  same  manner  that  said  Lilly  Hall  did,  if  you  find  she  did  so." 
While  the  wording  of  this  charge  may  not  render  the  meaning  of  the 
court  entirely  clear,  yet  there  was  no  affirmative  error  embraced 
within  its  terms.  In  giving  it  the  court  was  not  presenting  to  the 
jury  a  phase  of  the  evidence  which  furnished  a  basis  for  the  plaintiffs' 
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'  recovery,  but  one  under  which  there  could  be  no  recovery;  nor  was 
the  jury  told  in  that  connection  that  if  they  failed  to  believe  the  facts 
grouped  in  that  portion  of  the  charge  they  might  find  for  the  plain- 
tiffs. We  do  not  think  there  was  any  error  in  the  charge  complained 
of.  Neither  do  we  think  the  charge  of  the  court  upon  the  measure 
of  damages  is  subject  to  the  objection  that  it  permits  a  double  re- 
covery. At  the  instance  of  appellant  the  court  gave  the  following 
special  charge:  "In  order  for  the  plaintiffs  to  be  entitled  to  a  re- 
covery in  this  case  it  is  necessary  that  they  prove  by  a  preponderance 
of  the  testimony  the  following:  1st.  That  Mrs.  Lillie  Hall  received 
injuries  on  the  occasion  in  question.  2d.  That  the  said  injuries  so 
received  were  the  direct  and  proximate  result  of  negligence  on  the 
part  of  the  defendant  and  its  agents  in  not  stopping  the  train  a  rea- 
sonable time  for  the  said  Mrs.  Lillie  Hall  to  alight  therefrom,  and 
that  they  started  the  train  before  she  did  alight  therefrom.  3d.  That 
the  said  Mrs.  Lillie  Hall  and  her  husband  were  not  guilty  of  any 
negligence  that  .caused  or  contributed  to  cause  the  injuries  to  said 
Mrs.  Lillie  Hall.  If  you  fail  to  find  in  favor  of  the  plaintiffs  on 
any  one  of  these  matters  you  will  find  for  the  defendant." 

Assignment  No.  9  complains  of  the  refusal  of  the  court  to  give  the 
following  special  charge:  "If  you  find  from  the  testimony  that  Mrs. 
Lilly  Hall  did  receive  personal  injuries  while  alighting  from  the 
train,  and  if  you  find  that  the  plaintiff,  \V.  R.  Hall,  did  not  use  ordi- 
nary care  to  take  her  and  the  remainder  of  the  family  from  the  train 
within  a  reasonable  time  after  the  train  stopped  for  Zuber  station, 
and  that  he  thus  caused  or  contributed  to  cause  her  injuries,  if  any, 
or  that  he  failed  to  use  ordinary  care  to  prevent  her  being  injured 
in  alighting  from  the  train,  and  this  caused  or  contributed  to  cause 
her  injury,  if  any,  you  will  find  for  the  defendant,  regardless  of 
whether  or  not  the  defendant  or  its  agents  were  guilty  of  negli- 
gence." This  charge  is  intended  to  present  to  the  jury  an  issue  based 
upon  the  failure  of  Hall  to  exercise  proper  care  in  taking  his  family 
from  the  train  and  in  failing  to  assist  his  wife  from  the  train  after 
he  had  gotten  off.  The  first  issue  of  contributory  negligence  on  the 
part  of  Hall  we  think  was  fully  presented  in  other  portions  of  the 
court's  charge.  As  to  his  contributory  negligence  in  failing  to  render 
his  wife  proper  assistance  when  alighting  under  the  circumstances, 
we  do  not  think  the  testimony  is  sufficient  to  raise  that  issue.  The 
undisputed  facts  show  that  Hall  preceded  his  wife  a  short  distance; 
that  he  was  carrying  in  his  arms  their  nine-months-old  baby;  that 
the  train  began  to  move  after  he  had  descended  and  before  Mrs.  Hall 
got  on  the  lower  steps.  Encumbered  as  he  was,  we  do  not  think  the 
facts  would  have  justified  the  jury  in  reaching  the  conclusion  that 
there  could  be  no  recovery  on  account  of  his  failure  to  render  his 
wife  other  assistance  in  alighting  from  the  train. 

There  was  no  error  in  refusing  the  special  charges  complained  of 
in  the  remaining  assignments  of  error.  The  judgment  of  the  Dis- 
trict  Court   is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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City  of  Tyleh  v.  C.  A.  Cocker. 

Decided  January  ,20,  1910. 

1.— Fundamental  Error — City  Tax  Assessor — Commissions. 

A  recovery  against  a  city  by  its  tax  assessor  for  his  commissions  for 
assessing  for  taxation  certain  property  (rolling  stock  of  a  railway),  is  fun- 
damentally erroneous  where  it  appears  on  the  face  of  his  petition  that  the 
property  so  assessed  by  him  was  not  situated  in  the  city  nor  subject  to  tax- 
ation there. 

2. — Taxation — Cities — Railway — Boiling  Stock. 

A  city  has  no  power  to  subject  to  its  taxation  personal  property  not 
found  within  its  limits  on  the  day  to  which  the  assessment  relates,  though 
the  same  be  rolling  stock  of  a  railway  having  its  principal  office  in  such 
city.  The  action  of  the  assessor  in  listing  for  city  taxation  the  entire  rolling 
stock  of  an  extensive  railway  running  through  it,  was  unlawful  and  gave  him 
no  right  to  commissions  from  the  city  on  the  amount  of  such  assessment, 
though  he  made  it  by  direction  of  the  city  authorities. 

3. — Jurisdiction — Pleading — Amount  in  Controversy. 

Where  plaintiff's  pleading  shows  no  legal  right  to  recover  the  entire  sum 
claimed,  and  fails  to  show  the  amount  which  was  legally  recoverable,  he  does 
not  show  an  amount  in  controversy  within  the  jurisdiction.  But  the  court,  on 
reversal,  may  remand  the  cause  to  give  opportunity  for  an  amendment  show- 
ing a  claim  sufficient  in  amount. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below 
before  Hon.  J.  A.  Bullock. 

C.  0.  Griggs,  for  appellant. — The  evidence  in  this  case  shows  that 
the  rolling  stock  of  the  St.  Louis  Southwestern  Railway  Company  of 
Texas,  which  was  assessed  for  taxes  by  plaintiff,  is  the  entire  rolling 
stock  of  said  company  used  on  its  various  branches-  and  divisions  in 
the  State  of  Texas.     State  v.  Austin  &  N.  W.  By.  Co.,  94  Texas,  530. 

Any  act  of  the  said  city  in  authorizing  and  approving  such  assess- 
ment rolls  thereof  would  be  ultra  vires  and  not1  binding  on  the  city. 
Williams  v.  Davidson,  43  Texas,  34;  Ellis  v.  City  of  Cleburne,  35 
S.  W.,  497. 

A  city  in  this  State  can  not  do  an  ultra  vires  act  and  thereby 
create  an  estoppel  against  it,  for  persons  dealing  with  the  city  are 
bound  to  know  its  powers  to  contract.  Williams  v.  Davidson,  43 
Texas,  34;  Ellis  v.  City  of  Cleburne,  35  S.  W.,  497;  Bryan  v.  Page, 
51  Texas,  535. 

Gentry  &  Castle,  for  appellee. — The  mayor  and  board  of  aldermen 
of  the  city  of  Tyler  having  authorized  the  assessment  of  the  rolling 
stock  of  the  St.  Louis  Southwestern  Eailway  Company  of  Texas  in 
the  city  of  Tyler  and  having  approved  and  accepted  said  rolls,  the 
order  approving  said  rolls  was  an  adjudication  of  the  amount  due  the 
assessoi  for  making  said  assessment  and  the  city  in  a  suit  brought 
by  him  for  the  amount  due  as  commissions  for  his  services  could  not 
collaterally  attack  the  said  assessment,  but  the  same  became  a  bind- 
ing obligation  upon  the  city  for  the  amount  of  the  commissions  due 
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the  assessor  for  making  the  assessment.     Dimmit  County  v.  Cavender, 
65  S.  W.,  881;  15  Am.  &  Eng.  Enc.  Law,  965. 

HODGES,  Associate  Justice. — The  appeal  in  this  case  is  from 
a  judgment  rendered  against  the  appellant  in  favor  of  the  appellee 
for  commissions  claimed  by  him  for  assessing  the  rolling  stock  of 
the  Cotton  Belt  Railway  Company.  The  petition  alleges  that  the 
appellee  was  during  the  years  1905,  1906  and  1907  the  duly  elected, 
qualified  and  acting  assessor  and  collector  of  the  city  of  Tyler;  that 
the  latter  is  a  municipal  corporation  situated  in  Smith  County;  that 
during  the  year  1907  the  appellee,  in  pursuance  of  an  order  thereto- 
fore made  by  the  mayor  and  board  of  aldermen  of  the  city  of  Tyler, 
and  by  virtue  of  the  duties  required  of  him  under  the  ordinance  of 
said  city,  assessed  the  taxes  for  the  years  1905,  1906  and  1907  on  the 
rolling  stock  of  the  St.  Louis  Southwestern  Railway  Company  of 
Texas,  a  corporation  duly  incorporated  under  the  laws  of  the  State 
of  Texas,  with  its  principal  office  and  place  of  business  in  the  city 
of  Tyler,  Texas;  that  the  total  amount  assessed  for  the  various  funds 
as  required  by  the  ordinance  of  said  city  against  said  railway  com- 
pany on  its  rolling  stock  for  said  years  was  $367,030;  that  under  the 
ordinance  of  said  city  plaintiff  was  allowed  and  entitled  to  receive 
as  his  commissions  one  percent  on  said  assessment,  or  the  sum  of 
$367.03.  The  remainder  of  the  petition  alleges  the  presentation  of 
the  claim  for  the  commissions  mentioned,  and  the  refusal  of  payment 
by  the  city  council  of  the  city  of  Tyler.  Among  other  defenses  pleaded 
by  the  city,  was  a  general  demurrer  and  a  special  exception,  but 
neither  of  these  appears  to  have  been  called  to  the  attention  of  the 
trial  court,  as  there  is  no  order  disposing  of  them.  A  trial  before 
the  court  without  a  jury  resulted  in  a  judgment  in  favor  of  the 
appellee  for  the  full  amount  sued  for. 

It  occurs  to  us,  from  an  inspection  of  the  record,  that  this  judg- 
ment should  be  reversed  because  it  is  fundamentally  erroneous.  Both 
the  pleadings  and  the  evidence  show  that  the  appellee  sought  and 
obtained  a  judgment  for  legal  commissions  for  assessing  for  taxes 
the  entire  rolling  stock  of  the  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas,  commonly  called  the  Cotton  Belt,  situated  in  this 
State.  We  judicially  know  as  a  geographical  fact  that  this  railroad 
company  has  in  this  State  a  main  line  and  several  branches  traversing 
different  portions  of  the  State  and  reaching  through  different  cities 
and  counties.  Some  of  those  branches  do  not  touch  the  city  of  Tyler, 
nor  is  it  necessary,  in  their  operation,  to  go  through  or  near  that 
city.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  State,  72  Texas,  410,  10  S.  W., 
81;  Miller  v.  Texas  &  N.  O.  Ry.  Co.,  83  Texas,  518,  18  S.  W.,  954; 
7  Ency.  Evid.,  943-4.  Upon  the  same  principle  the  court  should 
take  cognizance  of  the  fact  that  the  rolling  stock  of  this  railway  com- 
pany, or  at  least  the  greater  part  of  it,  is  required  to  be  constantly 
in  actual  use  in  transporting  freight  and  passengers  over  its  various 
lines,  and  that  on  the  1st  day  of  January  of  each  year  a  comparatively 
small  portion  of  it  could  be  within  the  limits  of  the  city  of  Tyler; 
and  further,  that  but  a  comparatively  small  portion  of  it  would  nat- 
urally and  normally  be  kept  within  the  city  limits   of  the  city  of 
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Tyler  for  any  purposes  whatever  connected  with  the  railway  business. 
It  was  not  alleged  in  the  petition  that  the  city  was  acting  under  a 
special  charter,  and  for  the  purpose  of  testing  the  sufficiency  of  this 
pleading,  we  must  assume  that  it  was  operating  under  the  general 
law  governing  the  incorporation  of  cities  and  towns. 

Section  5  of  article  8  of  the  Constitution  provides:  "All  property 
of  railroad  companies,  of  whatever  description,  lying  or  being  within 
the  limits  of  any  city  or  incorporated  town  within  this  State,  shall 
bear  its  proportionate  share  of  municipal  taxation,  and  if  any  such 
property  shall  not  have  been  heretofore  rendered,  the  authorities  of 
the  city  or  town  within  which  it  lies  shall  have  power  to  require  its 
rendition,  and  collect  the  usual  municipal  tax  thereon,  as  on  other 
property  lying  within  said  municipality. 

In  section  8  of  the  same  article  it  is  provided  that,  "All  property 
of  railroad  companies  shall  be  assessed,  and  the  taxes  collected  in  the 
several  counties  in  which  said  property  is  situated,  including  so  much 
of  the  roadbed  and  fixtures  as  shall  be  in  each  county.  The  rolling 
stock  may  be  assessed  in  gross  in  the  county  where  the  principal  office 
of  the  company  is  located,  and  the  county  tax  paid  upon  it  shall  be 
apportioned  by  the  comptroller,  in  proportion  to  the  distance  such  road 
may  run  through  any  such  county,  among  the  several  counties  through 
which  the  road  passes,  as  a  part  of  their  tax  assets." 

These  provisions  would  appear  to  change  the  rule  which  seems  to 
be  adopted  in  some  jurisdictions,  of  making  the  rolling  stock  of  rail- 
road companies  taxable  at  the  place  of  the  corporate  domicile.  The 
terms,  "lying  or  being  within  the  limits  of  any  city  or  incorporated 
town,"  etc.,  when  applied  to  the  tangible  and  movable  personal  prop- 
erty, would  hardly  be  considered  as  meaning  other  than  that  the  prop- 
erty must  be  actually  physically  within  the  limits  of  the  municipality 
where  it  is  sought  to  be  taxed,  in  order  to  be  subject  thereto.  Laws 
affecting  taxation  are  generally  construed  strictly  against  the  govern- 
ment, or  taxing  power,  and  will  not  be  extended  beyond  the  plain 
import  of  the  language  used.  Atlantic  &  D.  C.  Ry.  Co.  v.  Lyons, 
101  Va.,  1,  42  S.  E.,  932.  The  terms  of  our  Constitution  are  as 
potent  in  excluding  from  the  taxing  powers  of  cities  and  towns  per- 
sonal property  not  "lying  and  being"  within  their  limits,  as  in  con- 
ferring the  right  to  tax  that  which  is.  Under  section  8  above  quoted, 
Smith  County,  in  which  the  city  of  Tyler  is  located,  and  of  which 
it  is  the  county  seat,  is  entitled  only  to  tax  that  portion  of  the  value 
of  the  entire  rolling  stock  of  the  Cotton  Belt  Railway  Company  as 
is  measured  by  the  proportion  which  the  mileage  in.  that  county 
bears  to  the  entire  mileage  of  the  road  in  all  the  counties  in  this 
State.  We  know  that  the  mileage  in  Smith  County  is  much  greater 
than  in  the  city  of  Tyler.  It  would  be  charging  the  framers  of  our 
Constitution  with  a  grievous  oversight  to  so  construe  the  language 
they  employed  in  sections  5  and  8  as  limiting  the  right  of  taxations 
as  to  counties  to  only  a  portion  of  the  rolling  stock  and  as  permitting 
cities  located  within  such  counties  the  right  to  tax  for  municipal  pur- 
poses the  entire  rolling  stock.  It  seems  to  be  the  general  rule  in  this 
State  that  movable  personal  property  is  taxable  where  it  is  situated, 
except  where  otherwise  provided  by  law.     Ferris  v.  Kimble,  75  Texas, 
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476,  12  S.  W.,  689;  Bev.  Civ.  Stats.,  5068.  Under  the  provisions  of 
art.  500  of  the  Bevised  Civil  Statutes  only  property  situated  within 
the  limits  of  a  city  is  taxable  by  such  municipalities.  So  far  as  our 
observation  has  extended,  this  case  presents  the  only  instance  in 
which  a  city  has  undertaken  to  assess  for  taxation  the  rolling  stock  of 
an  entire  railroad  solely  on  account  of  the  fact  that  the  general  office 
of  the  corporation  was  located  within  its  limits.  However,  it  is  but 
just  to  say  that  we  gather  from  the  record  and  brief  of  counsel  for  the 
city  that  while  the  assessment  was  made  the  tax  was  not  collected. 
It  appears  to  have  been  the  uniform  construction  adopted  throughout 
the  State  by  the  officers  and  departments  charged  with  the  collection 
of  municipal  taxes,  that  cities  and  towns  had  no  such  right.  Such 
a  course  of  conduct,  after  the  lapse  of  so  many  years,  is  not  without 
force  in  determining  the  construction  that  should  now  be  adopted 
by  the  courts.  Atlantic,  etc.,  By.  Co.  v.  Lyons,  supra.  If  the  rolling 
stock  of  the  Cotton  Belt  was  not  taxable  in  the  city  of  Tyler  it  was 
not  there  subject  to  assessment  for  taxes  by  the  appellee,  and  the 
municipal  officers  could  confer  no  such  authority  upon  him.  This 
being  true,  the  allegations  of  the  petition  show  the  performance  of 
no  service  as  assessor  for  which  appellee  would  be  entitled  to  recover 
commissions  against  the  city.  We  do  not  mean  to  say  that  no  part 
of  the  rolling  stock  of  the  railway  company  would  be  subject  to  taxa- 
tion within  the  limits  of  the  appellant  city,  although  there  seems  to 
be  authority  for  such  a  holding.  Davenport  v.  Mississippi  &  M.  By. 
Co.,  16  Iowa,  349.  But  the  undisputed  facts  in  this  case  show  that 
the  assessment  of  the  entire  rolling  stock  was  made  in  gross,,  thus 
making  it  impossible  to  separate  that  which  may  have  been  within 
the  limits  and  subject  to  taxation  from  that  larger  portion  which  we 
know  from  the  very  nature  of  things  could  not  have  been  so  situated. 

Article  5083  of  the  Bevised  Civil  Statutes  contains  the  only  provi- 
sion of  law  relating  to  the  rendition  of  the  rolling  stock  of  railway 
corporations  for  taxation.  That  provides  that  every  railroad  corpora- 
tion in  this  State  shall  deliver  a  sworn  statement  on  or  before  the 
1st  day  of  April  in  each  year  to  the  assessor  of  the  county  in  which 
its  principal  office  is  situated,  setting  forth  the  true  and  full  value 
of  the  rolling  stock  of  said  railroad,  together  with  the  names  of  the 
counties  through  which  it  runs  and  the  number  of  miles  of  roadbed 
in  each  of  said  counties,  and  that  said  assessment  shall  be  submitted 
for  review  to  the  board  of  equalization  of  the  county  in  which  its 
principal  office  is  situated.  After  providing  for  the  method  of  equal- 
izing such  valuations  with  that  or  other  property,  it  is  required  of 
this  board  that  it  shall  certify  the  final  valuation  to  the  Comptroller 
of  Public  Accounts,  who  shall  proceed  at  once  to  apportion  the 
amount  of  such  valuation  among  the  counties  through  which  the 
road  runs,  in  proportion  to  the  distance  such  road  may  run  through 
any  such  county,  and  shall  certify  such  apportionment  to  the  asses- 
sors of  such  counties,  and  this  shall  constitute  part  of  the  taxable 
assets  of  such  counties,  and  the  assessor  of  each  of  said  counties  shall 
list  and  enter  the  same  upon  the  rolls  for  taxation  as  other  personal 
property  situated  in  said  county. 

Upon  the  trial  of  this  case  the  appellee  testified  that  he  was  in* 
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structed  by  the  city  council  and  mayor  to  assess  the  entire  rolling 
stock  of  the  St.  Louis  Southwestern  Eailway  Company  of  Texas,  and 
that  in  pursuance  of  that  order  he  sent  to  the  office  of  the  Comptroller 
for  certified  copies  of  the  State  and  county  renditions  of  that  railway 
company  on  its  rolling  stock  for  the  years  1905,  1906  and  1907; 
that  upon  receipt  of  those  copies  he  made  the  city  assessments  on  the 
entire  rolling  stock  for  the  years  above  mentioned;  that  he  made  out 
a  supplemental  tax  roll  for  those  assessments  and  submitted  it  to 
the  city  council,  by  which  it  was  approved;  that  the  aggregate  amount 
of  the  taxes  due  for  those  years  as  shown  by  the  roll  was  $376,030, 
and  that  his  fees  allowed  for  assessing  these  taxes  were  one  percent, 
amounting  to  $376.03. 

If  we  hold,  as  we  think  we  should,  that  the  petition  in  this  case 
shows  upon  its  face  that  the  appellee  in  stating  his  cause  of  action 
is  relying  in  part  upon  facts  which  can  not  furnish  the  basis  of  a 
recovery  in  this  suit,  we  are  unable  to  say  that  his  action,  if  he  has 
any,  is  within  the  jurisdiction  of  the  court  in  which  it  was  filed. 
Admitting  that  there  was  a  portion  of  the  rolling  stock  of  the  railroad 
company  within  the  limits  of  the  city  of  Tyler,  and  subject  to  assess- 
ment and  taxation  by  the  city,  and  for  assessing  which  appellee  would 
be  entitled  to  commissions,  it  does  not  affirmatively,  or  even  inferen- 
tially,  appear  from  the  petition  that  such  commissions  would  amount 
to  a  sum  within  the  jurisdiction  of  the  court  below.  If  in  stating 
his  cause  of  action  the  plaintinff  in  a  suit  relies  upon  different  and 
separable  groups  of  facts,  some  of  which  disclose  no  cause  of  action 
upon  their  face,  the  jurisdiction  of  the  trial  court  must  be  determined 
by  the  amount  of  the  claim  resting  upon  those  facts  which  are  not 
subject  to  a  general  demurrer. 

For  the  reasons  mentioned,  the  judgment  of  the  trial  court  is  re- 
versed and  this  cause  remanded.  It  might  be  that  under  a  proper 
pleading  the  appellee  would  be  entitled  to  a  judgment  for  some 
amount,  but  under  the  petition  as  presented  here  we  do  not  think 
that  he  is;  and  for  the  purpose  of  preventing  this  judgment  from 
operating  as  a  bar  to  a  cause  of  action  in  a  court  of  competent  juris- 
diction to  recover  such  sum  as  he  may  show  himself  entitled  to,  we 
have  thought  proper  to  reverse  and  remand  the  case,  and  it  is  accord- 
ingly so  ordered. 

Reversed  and .  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

D.  H.  Byrd. 

Decided  January  20,  1910. 

Id— Eailway— Killing  Stock. 

In  case  of  a  horse  killed  by  a  railway  train  in  an  incorporated  town,  at 
a  point  where  defendant  could  "not  fence  its  road  and  where  it  was  unlawful 
for  such  stock  to  be  at  large,  the  evidence  is  considered  and  held  insufficient 
to  show  negligence  of  defendant  causing  the  injury. 

Vol.  LVni  Civil— 39. 


6l6  Texas  Civil  Appeals  IJepobts,  Vol.  58.         [January, 

2. — Same — Fast  Banning — Causal  Connection. 

If  the  train  was  running  faster  than  permitted  by  the  town  ordinances, 
this  could  not  have  been  inferred  to  have  caused  the  injury  to  stock  struck 
by  it,  in  the  absence  of  any  evidence  as  to  the  circumstances  under  which  it 
was  struck. 

3. — Same — Stock  Unlawfully  at  Large. 

At  a  point  where  the  animal  killed  was  unlawfully  at  large,  there  was  no 
duty  of  outlook  to  discover  its  presence,  nor  inference  of  negligence  from  the 
fact  that  it  might  have  been  discovered  in  time  to  avoid  striking  it. 

Appeal  from  the  County  Court  of  Hopkins  County.  Tried  below 
before  Hon.  F.  W.  Patterson. 

Coke,  Miller  &  Coke  and  L.  L.  Wood,  for  appellant,  cited :  Chicago, 
B.  I.  &  G.  By.  Co.  v.  Latham,  53  Texas  Civ.  App.,  210;  Texas  &  P. 
By.  Co.  v.  Shoemaker,  98  Texas,  451;  International  &  G.  X.  B.  Co. 
v.  Cocke,  64  Texas,  151;  International  &  G.  N.  B.  Co.  v.  Dunham, 
68  Texas,  231 ;  Frazer  v.  Bedford,  66  S.  W.,  573 ;  Missouri,  K.  &  T. 
By.  Co.  v.  Tolbert,  100  Texas,  483;  Texas  &  P.  E.  Co.  v.  Webb,  114 
S.  W.,  1170;  Acts  of  Legislature  1905,  sec.  20a,  p.  226. 

J.  M.  Melson,  for  appellee,  cited:  Texas  &  P.  By.  Co.  v.  Webb, 
114  S.  W.,  1171. 

WILLSON,  Chief  Justice. — Appellee  recovered  a  judgment 
against  appellant  for  the  sum  of  $125  as  the  value  of  a  horse  belong- 
ing to  the  former  alleged  to  have  been  negligently  killed  by  the  latter 
in  the  operation  of  one  of  its  trains  within  the  corporate  limits  of  the 
town  of  Sulphur  Springs.  The  horse  was  killed,  as  found  by  the  trial 
court,  at  a  point  on  appellant's  line  of  railroad  it  was  not  required 
to  have  fenced,  between  League  Street,  in  said  town,  and  Moore 
Avenue,  the  street  nearest  to  League  Street  on  the  east  and  running 
parallel  with  it. 

It  is  reasonably  certain  from  the  evidence  that  the  horse  was  killed 
by  one  of  appellant's  eastbound  trains  at  some  hour  not  shown  by 
the  record  during  a  night  in  September,  1908,  but  as  no  one  saw 
the  train  strike  him,  it  is  only  by  inferences  from  the  testimony  that 
the  circumstances  surrounding  the  accident  can  be  determined.  Ap- 
pellee testified  that  when  he  last  saw  the  horse  alive  he  was  in  his 
lot,  near  and  north  of  appellant's  line  of  railroad  and  near  and  east 
of  League  Street.  He  found  the  horse  dead  in  a  cut  at  a  point  about 
six  feet  south  of  the  track  of  said  railroad  and  seventy  or  eighty 
feet  east  of  the  point  where  appellant's  track  crossed  League  Street. 
Appellee  further  testified:  "I  saw  his  (the  horse's)  tracks  on  the 
railroad  right  at  the  crossing.  I  saw  where  he  scrambled  to  get  off 
the  railroad  track,  but  I  never  saw  his  tracks  up  to  where  he  was 
lying.  From  where  I  first  saw  the  horse's  tracks  I  could  not  tell 
from  the  tracks  he  made  as  to  whether  he  was  running,  but  the  tracks 
just  dug  in  the  ground  and  I  suppose  it  was  where  the  engine  struck 
him."  It  was  shown  that  from  the  place  where  the  horse  was  found 
dead  to  a  point  more  than  500  yards  west  of  same,  appellant's  track 
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was  straight  and  that  the  view  of  operatives  of  its  trains  going  east 
from  that  point  to  the  place  where  the  animal  was  found  dead  was 
wholly  unobstructed.     An  ordinance  of  the  town  of  Sulphur  Springs 
made   it  unlawful   to  run   a  steam  engine   on  a  railroad   within   its 
limits  at  a  greater  rate  of  speed  than  six  miles  per  hour.     A  witness 
testified  that  a  train  moving  at  the  rate  of  six  miles  per  hour  striking 
a  horse  would  not  knock  him  ten  feet  from  the  side  of  the  track, 
"But  I  suppose,"  he  said,  "It  might  knock  him  off  five  feet  to  one 
side,  as  five  feet  would  be  a  small  distance.    Or,"  he  added,  "It  might 
catch  the  animal  on  the  pilot  of  the  engine,  which  is  three  or  four 
feet  elevation,  and  the  animal  would  fall  off  the  side  of  the  track 
five  feet."    When  found,  the  horse's  hind  legs  were  broken  just  above 
the  hocks,  and  his  neck  was  broken.     The  findings  of  the  trial  court, 
made  the  basis  of  his  judgment,  that  appellant  was  guilty  of  negli- 
gence in  that  it  was  operating  within  the   corporate   limits   of  said 
town  in  violation  of  said  ordinance,  at  a  greater  rate  of  speed  than 
six  miles  per  hour,  the  train  that  killed  the  horse,  and  that  such 
negligence  was  the  proximate  cause  of  the  horse's  death,   are   chal- 
lenged as  being  without  support  in   the  evidence.     If  it   should   be 
conceded  that  the  evidence  was  sufficient  to  support  the  finding  that 
the  train  which  struck  the  horse  was  being  operated  at  a  speed  in 
violation  of  the  ordinance,  we  think  it  was  insufficient  to  support  the 
finding  that  the  death  of  the  animal  was  the  result,  proximately,  of 
the   violation   of   that   ordinance.      As   was   said   in   Railway    Co.    v. 
Latham,  115  S.  W.,  891,  "If  the  engineer  was  guilty  of  negligence 
in  running  the  train  at  the  speed  it  was  run     .     .     .     then  in  order 
to  determine  that  such   negligence   was   the  proximate  cause   of   the 
accident,  it  would  be  necessary  to  first  find  that  the  animal  was  on 
the  track  under  such  circumstances  as  would  support  the  conclusion 
that  the  accident  was  the  natural  and  probable  consequence  of  such 
negligence,  and  that  an  accident  of  that  character  ought  reasonably 
have  been  foreseen  as  such  a  consequence  in  the  light  of  attending 
circumstances.     Texas  &  P.  Ry.   Co.   v.   Bigham,  90  Texas,  223,  38 
S.  W.,  162.     Whether  there  was  any  causal  connection  between  the 
negligence  of  the  defendant  found  by  the  court  and  the  accident  is 
left  wholly  to  conjecture,  and,  in  the  absence  of  evidence  to  support 
it,  such  a  connection  can  no  more  be  presumed  than  negligence  can 
be  presumed  without  proof  to  support  it.     Texas   &  P.   Ry.   Co.   v. 
Shoemaker,  98  Texas,  451,  84  S.  W.,  1049."     There  is  no  evidence 
in  the  record  before  us  showing  when  and  under  what  circumstances 
the  horse  got  upon  appellant's  track,  and  there  is  no  evidence  tending 
to  show  that  its  employes  in  charge  of  the  train  which  killed  the  horse 
ever  discovered  him  to  be  on  the  track.     By  the  terms  of  an  ordi- 
nance in  force  in  said  town  it  was  unlawful  for  the  horse  to  be  at 
large  at  the  place  where  he  was  killed,  and  therefore  appellant's  said 
employes  not  only  did  not  owe  appellee  the  duty  to  keep  a  lookout 
for  the  animal,  but  had  a  right  to  assume  no  such  animal  was  at 
large  at  said   place.     International   &   G.   N".   Ry.   Co.   v.   Cocke,   64 
Texas,  154.     As  they  did  not  owe  such  a  duty,  it  should  not  be  pre- 
sumed from  the  fact  that  the  track  was  straight  and  their  view  un- 
obstructed that  they  discovered  him  upon  the  track.    And,  if  such  a 
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presumption  could  be  indulged,  it  could  not  be  made  the  basis  of  a 
further  presumption  that  said  employes  discovered  the  animal  to  be 
on  the  track  in  time  by  the  use  of  due  care  to  avoid  injuring  him. 
The  animal  being  at  the  time  in  the  position  of  a  trespasser  on  its 
track,  notwithstanding  appellant  may  have  been  negligent  in  operating 
its  train  at  too  great  a  speed,  it  would  not  be  liable  for  the  death  of 
the  horse  if  its  employes  did  not  discover  him  to  be  in  danger  from 
the  train  in  time  to  avoid  injuring  him  in  its  operation.  Missouri,  K. 
&  T.  Ry.  Co.  v.  Russell,  43  S.  W.,  576.  In  other  words,  the  horse 
being  a  trespasser  on  its  track,  appellant  owed  to  appellee  no  duty 
with  reference  to  him  until  its  employes  discovered  the  animal  to  be 
in  a  place  where,  reasonably,  he  might  be  expected  to  be  injured  by 
the  operation  of  the  train  in  the  manner  they  operated  it.  The  tes- 
timony failing  to  show  that  said  employes  discovered  the  horse  to 
be  in  such  a  place,  it  failed  to  show  appellant  to  owe  appellee  a  duty 
with  regard  to  him,  and  hence,  failed  to  show  a  liability  on  the  part 
of  appellant  to  appellee.  In  the  absence  of  a  duty  violated  there  can 
be  no  liability  on  the  ground  of  negligence. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Mi880UBi,  Kansas  &  Texas  Railway   Company  op  Texas  v. 

D.  H.  Byrd. 

Decided  January  20,  1910. 

1. — Railway— Stock  Unlawfully  at  Large — Negligence. 

The  fact  that  stock  discovered  on  a  railway  track  was  unlawfully  at  large 
does  not  excuse  its  negligent  killing.  Those  operating  the  train  were  not  re- 
quired to  keep  a  lookout  for  stock  at  points  where  they  could  not  lawfully 
be;  but,  discovering  them  there,  if  they  injured  them  by  negligence,  the  com- 
pany was  liable. 

9. — Same — Unlawful  Speed — Causal  Connection. 

Evidence  considered  and  held  to  support  a  finding  that  negligence  in 
running  a  train  in  town  at  unlawful  speed  was  a  cause  of  the  injury  to  a 
horse  struck  by  reason  of  inability  to  stop  the  train  in  time  after  discovering 
the  animal  on  the  track. 

Appeal  from  the  County  Court  of  Hopkins  County.  Tried  below 
before  Hon.  F.  W.  Patterson. 

Coke,  Miller  &  Coke  and  L.  L.  Wood,  for  appellant. — The  horse 
was  unlawfully  at  large,  at  least  so  far  as  the  rights  of  appellant  were 
concerned.  International  &  G.  N".  R.  Co.  v.  Cocke,  64  Texas,  151; 
International  &  G.  N.  R.  Co.  v.  Dunham,  68  Texas,  231;  Frazer  v. 
Bedford,  66  S.  W.,  573;  Missouri,  K.  &  T.  Ry.  Co.  r.  Tolbert,  100 
Texas,  483;  Texas  &  P.  Ry.  Co.  v.  Webb,  114  S.  W.,  1170;  Acts  of 
Legislature  1905,  sec.  20a,  p.  226. 

Should  it  be  conceded  that  the  evidence  is  sufficient  to  show  neg- 
ligence on  the  part  of  the  train  operators,  in  running  said  train,  it  u 
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insufficient  to  show  a  causal  connection  between  such  negligence  and 
the  injury,  and  such  causal  connection  can  not  be  presumed.  Chicago, 
R.  I.  &  G.  Ry.  Co.  v.  Latham,  53  Texas  Civ.  App.,  210;  Texas  &  P. 
By.  Co.  v.  Shoemaker,  98  Texas,  451. 

J.  M.  Wilson,  for  appellee. 

WILLSON,  Chief  Justice. — A  mare  belonging  to  appellee  was 
struck  and  thereby  killed  by  one  of  appellant's  trains  while  same  was 
being  operated  at  a  point  within  the  corporate  limits  of  the  town  of 
Sulphur  Springs,  where  appellant  was  not  required  to  fence  and  had 
not  fenced  its  track.  An  ordinance  of  that  town,  in  force  at  the 
time,  declared  it  to  be  unlawful  for  horses,  etc.,  to  run  at  large  within 
its  limits;  and  another  ordinance,  also  in  force  at  the  time,  declared 
it  to  be  an  offense  punishable  by  a  fine  for  any  engineer  or  other 
person  to  "run  a  steam  engine  on  any  railroad  within  the  city  limits 
at  a  greater  rate  of  speed  than  six  miles  per  hour."  The  animal 
had  escaped  from  appellee's  enclosure  and  at  the  time  she  was  killed 
was  running  at  large  on  appellant's  track.  The  court  found  that  the 
animal  was  running  at  large  without  appellee's  knowledge  or  consent 
and  without  fault  on  his  part,  and,  therefore,  not  in  violation  of  said 
ordinance,  and  further  found  that  she  was  killed  as  a  result  of  neg- 
ligence on  the  part  of  appellant  in  running  its  train  in  violation  of 
said  ordinance  at  a  rate  of  speed  in  excess  of  six  miles  per  hour,  and 
concluded  as  a  matter  of  law  that  appellant  was  liable  to  appellee 
for  the  value  of  the  animal.  The  judgment  accordingly  rendered  is 
attacked  by  appellant  on  the  ground  (1)  that  the  court's  finding  that 
the  animal  was  not  running  at  large  in  violation  of  the  ordinance 
was  erroneous;  and  (2)  that  his  finding  that  the  animal  was  killed 
as  the  result  of  appellant's  negligence  was  not  supported  by  the  evi- 
dence. The  finding  that  the  animal  was  not  running  at  large  in  vio- 
lation of  the  ordinance,  though  it  may  have  been  erroneous,  would 
not  require  a  reversal  of  the  judgment,  if  the  court's  finding  that  the 
death  of  the  animal  was  proximately  caused  by  negligence  on  the 
part  of  appellant  can  be  said  to  have  been  authorized  by  the  evidence. 
For,  although  the  animal  may  have  been  at  large,  and  a  trespasser 
on  appellant's  track  in  violation  of  the  ordinance,  if  appellant's  neg- 
ligence was  the  proximate  cause  of  her  death  it  would  be  liable  to 
appellee  for  her  value.  International  &  G.  N.  Ry.  Co.  v.  Cocke,  64 
Texas,  154;  Missouri,  K.  &  T.  Ry.  Co.  v.  Tolbert,  100  Texas,  483, 
101  S.  W.,  208.  If  the  animal  was  unlawfully  at  large,  it  was  not 
appellant's  duty  in  operating  its  trains  to  keep  a  lookout  for  her, 
and  if  her  position  on  its  track  had  not  been  discovered  by  its  servants 
at  all  or  in  time  by  the  use  of  ordinary  care  to  avoid  injuring  her, 
and  she  had  been  killed,  it  would  not  be  liable.  Missouri,  K.  &  T. 
Ry.  Co.  v.  Russell,  43  S.  W.,  576;  Houston  &  T.  C.  Ry.  Co.  v. 
Nichols,  39  S.  W.,  954.  But,  notwithstanding  she  may  have  been 
unlawfully  at  large,  if  appellant's  employes  in  charge  of  its  train 
discovered  her  on  its  track,  and,  after  discovering  her,  in  operating 
its  train  by  the  exercise  of  ordinary  care  could  have  avoided  injuring 
her,  and  she  was  killed  because   it  failed  to  exercise  such  care,   it 
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would  be  liable.  From  the  evidence  in  the  record  it  seems  that  at 
the  time  the  animal  was  killed  the  train  was  approaching  the  depot 
in  Sulphur  Springs  from  the  west,  and  had  crossed  League  Street 
going  east.  North  of  League  Street  about  twenty-four  feet  from 
appellant's  track  were  its  stock  pens.  Appellant's  witness,  Gray,  the 
fireman  on  the  engine  at  the  time,  testified  that  the  animal  ran  out 
from  the  east  side  of  the  stock  pens  and  "jumped  on  the  track  right 
in  front  of  the  engine.  .  .  .  When  that  animal  first  got  on  the 
track  it  was  about  thirty-five  or  forty  feet  from  the  engine.  When 
I  first  noticed  that  animal  it  was  coming  across  the  sidetrack  which 
is  next  to  the  stock  pen.  I  hollered  at  the  engineer  to  look  out  when 
I  saw  the  animal  coming  on  to  the  main  track,  and  the  engineer 
immediately  blew  the  whistle  and  applied  the  brakes  at  about  the 
same  time,  and  the  engine  came  almost  to  a  standstill,  but  did  not 
exactly  stop,  and  then  I  hollered  at  the  engineer  'all  right/  and  he 
went  ahead  and  I  told  him  that  he  had  killed  a  mule,  and  I  thought 
it  was  a  mule  at  that  time."  The  animal  was  killed  about  12  o'clock 
at  night.  Appellee  testified  that  on  the  next  morning  after  she  was 
killed  he  found  her  tracks  showing  she  had  gone  upon  appellant's  track 
at  a  point  directly  opposite  the  west  instead  of  the  east  corner  of 
the  stock  pens  as  testified  to  by  the  fireman.  Appellee  further  testi- 
fied: "I  could  see  the  mare's  tracks  on  the  railroad,  and  it  seemed 
that  she  was  run  about  100  feet,  that  is,  from  the  appearance  of  the 
track,  and  it  seemed  from  the  tracks  that  she  was  running  east.  .  .  . 
I  tracked  her  to  where  the  engine  struck  her,  and  it  was  twelve  feet 
from  the  west  corner  of  the  stock  pen,  and  they  run  her  about  100 
feet  before  they  hit  her."  Neither  the  engineer  nor  the  fireman  in 
charge  of  the  locomotive  of  the  train  undertook  to  say  how  fast  it 
was  running.  Another  witness,  however,  testified  that  it  was  moving 
at  the  rate  of  ten  or  twelve  miles  per  hour,  adding,  "I  don't  think 
the  speed  of  the  train  exceeded  ten  miles  per  hour."  The  evidence 
we  have  referred  to  was  sufficient  to  support  findings  by  the  trial 
court  that  the  mare  got  upon  the  track  at  a  point  thirty-five  or  forty 
feet  in  front  of  the  approaching  train;  that  the  fireman  saw  her  as 
she  ran  upon  the  track;  that  after  getting  upon  the  track  she  ran 
east  on  same,  ahead  of  the  train,  a  distance  of  100  feet  before  the 
locomotive  struck  and  killed  her;  and  that  the  train  at  the  time,  in 
violation  of  the  ordinance,  was  running  at  a  speed  in  excess  of  six 
miles  per  hour.  That  the  negligence  of  appellant's  employes  in  charge 
of  the  train,  in  operating  it  at  a  speed  prohibited  by  the  ordinance, 
was  the  proximate  cause  of  the  death  of  the  mare,  was,  we  think,  an 
inference  the  court  had  a  right  to  draw  from  such  findings.  Had 
the  train  not  been  moving  at  a  speed  in  excess  of  six  miles  per  hour, 
and  had  the  mare  run  upon  the  track  thirty-five  or  forty  feet  ih  front 
of  it  and  gone  east  in  the  direction  it  was  moving,  it  is  hardly  probable 
it  would  have  overtaken  and  killed  her  in  a  distance  of  100  feet, 
or  at  all.    The  judgment  is  affirmed. 

Affirmed. 
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Texas  &  New  Orleans  Bailroad  Company  v.  Julia  Dean 

Walker  et  al. 

Decided  January  21,  1910. 

1. — Master  and  Servant — Railroad  Company — Negllgenoe — Moving  Train  with- 
out Warning. 

Where  a  switchman  was  killed  by  the  moving  without  warning  of  a  train 
of  "bad  order"  cars  which  he  was  coupling  to  an  engine,  evidence  reviewed 
and  held  sufficient  to  support  a  finding  that  the  foreman  of  the  deceased  wns 
negligent  in  not  preventing  the  moving  of  the  train  by  another  and  different 
switch  crew  and  in  failing  to  apprise  the  deceased  of  the  danger  from  the 
approaching  switch  engine;  that  the  crew-  of  the  switch  engine  was  negligent 
in  moving  the  train  of  cars  on  which  deceased  was  engaged  without  first 
ascertaining  whether  the  deceased  or  some  other  switchman  was  working  on 
the  same  and  in  such  situation  as  would  render  the  moving  of  the  train 
dangerous  to  him;  and  that  the  railroad  company  itself  was  negligent  in  not 
promulgating  reasonable  rules  governing  the  switching  of  cars  by  different 
crews  in  its  yards,  and  that  the  deceased  was  not  guilty  of  contributory 
negligence  and  did  not  assume  the  risk  which  resulted  in  his  death. 

S. — Trial — Evidence— Harmless  Error. 

The  admission  of  improper  testimony  is  harmless  error  when  other  testi- 
mony to  the  same  effect  is  already  before  the  jury  without  objection.  Rule 
illustrated. 

S. — Same— Practice. 

An  appellant  can  not  complain  of  the  admission  of  improper  testimony 
when  no  objection  was  made  until  after  the  same  was  in,  and  no  motion  was 
made  to  exclude  it. 


An  objection  to  testimony  can  not  be  urged  for  the  first  time  in  the 
appellate  court. 

5. — Master  and  Servant — Expert — Hypothetical  Question. 

Under  the  circumstances  shown  by  the  evidence  in  this  case  a  hypothetical 
question  to  an  expert  with  ess  as  to  what  a  switchman,  while  working  between 
cars,  had  the  right  to  expect  from  his  foreman  in  the  way  of  protection,  was 
proper  and  warranted  by  the  evidence. 

6. — Same— Charge — "Reasonable  Care." 

The  use  of  the  phrase  "reasonable  care"  instead  of  "ordinary  care"  in  a 
charge  upon  the  issue  of  negligence  was  not  subject  to  the  objection  that  it 
was  calculated  to  confuse  and  mislead  the  jury.  The  phrases  are  convertible 
terms. 

7. — Same — Negllgenoe— Custom  and  Usage. 

Custom  and  usage  can  not  be  made  the  standard  of  care  in  an  issue  of 
negligence  on  the  part  of  the  master  in  the  conduct  of  his  business. 

8.— Death — Measure  of  Damages — Charge — Assumption  of  Pecuniary  Loss. 

Where  the  evidence  was  undisputed  that  the  deceased  was  industrious 
and  economical  and  applied  his  earnings  to  the  support  of  his  wife  and  chil- 
dren, the  court  had  the  right  to  assume  that  the  wife  and  children  had  suf- 
fered loss  and  to  charge  the  jury  that  they  were  entitled  to  compensation  for 
his  death. 


— Reference  to  Grief  and  Sorrow. 
It  can  not  be  assumed  that  a  correct  charge  upon  the  elements  of  damage 
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to  be  considered  by  a  jury  in  a  suit  for  the  death  of  a  husband  and  father, 
was  prejudicial  to  the  defendant  because  it  referred  to  the  grief  and  sorrow 
of  the  living,  the  loss  of  the  society  and  companionship  of  the  dead,  and  the 
mental  and  physical  pain  suffered  by  the  deceased,  and  told  the  jury  that 
such  elements  of  damage  should  be  eliminated  in  estimating  the  loss  of  the 
plaintiffs. 

10. — Death  of  Switchman — Verdict  not  Excessive. 

A  verdict  for  $20,000  in  favor  of  a  wife  and  two  children  for  the  death 
of  their  husband  and  father,  held,  not  excessive  under  the  facts  of  this  case. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  lielow 
before  Hon.  Norman  G.  Kittrell 

Baker,  Botts,  Parker  &  Garwood  and  A.  L.  Jackson,  for  appellant. 
— In  support  of  the  first,  second,  third,  fourth  and  fifth  assignments 
of  error,  the  appellant  cited  Prather  v.  McClelland,  76  Texas,  588, 
and  Hicks  v.  Galveston,  H.  &  S.  A.  Ey.  Co.,  96  Texas,  355. 

The  court  erred  in  refusing  to  permit  the  witness  A.  S.  Johnson  to 
answer  the  following  question,  propounded  to  him  by  the  defendant's 
counsel, -to  wit: 

"Q.  Would  it  or  not,  when  an  engine  with  the  knuckle  out  of  the 
drawhead,  the  front  end,  heading  upon  "13,"  and  the  switchman 
who  was  directing  its  movements,  having  the  power  to  stop  it,  would 
it  or  not  have  been  safer,  in  view  of  his  knowledge  that  the  cars  on 
the  track  were  liable  to  be  moved  without  notice,  to  have  stopped  the 
engine  in  three  or  four  car  lengths  back  from  the  car  to  which  it 
was  to  be  coupled?" 

To  which  question  and  the  answer  thereto  the  plaintiff  objected, 
upon  the  ground  that  it  was  an  attempt  to  usurp  the  power  of  the 
jury;  that  it  was  a  question  for  the  jury  to  decide;  which  objection 
was  sustained,  and  the  witness  was  not  permitted  to  answer;  which 
answer  would  have  been  to  the  effect  that  it  would  have  been  safer; 
which  ruling,  on  the  part  of  the  court,  was  error.  Fort  Worth  &  D. 
C.  Ry.  Co.  v.  Thompson,  75  Texas,  503;  San  Antonio  &  A.  P.  By. 
Co.  v.  Brooking,  51  S.  W.,  540;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  John- 
ston, 78  Texas,  540;  Austin  Rapid  Transit  Ry.  Co.  v.  Groethe,  31  S. 
W.,  197;  Galveston,  H.  &  H.  Ry.  Co.  v.  Bohan,  47  S.  W.,  1050; 
Angle  v.  Young,  25  S.  W.,  800;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Croskell,  6  Texas  Civ.   App.,  160. 

Under  the  undisputed  facts  in  this  case,  the  foreman,  Eschenfelder, 
as  a  man  of  ordinary  prudence,  could  not  reasonably  have  foreseen 
that  Walker  would  likely  bring  his  locomotive  in  such  close  prox- 
imity to  the  cars  on  track  13,  to  which  it  was  to  be  coupled,  before 
having  the  knuckle  replaced  in  the  locomotive  drawhead,  and  then 
place  himself  in  the  position  of  danger,  without  which  the  injury 
would  not  have  occurred;  and  hence,  the  necessity  of  anticipating 
and  guarding  against  such  contingency  by  going  or  sending  someone 
to  the  west  end  of  the  yard  for  protection  was  not  foreseen  or  real- 
ized by  the  foreman  in  time  to  prevent  the  accident,  and  the  failure 
of  the  foreman  to  do  so  sustained  no  proximate  relation  to  the  in- 
jury, and  was  not  actionable  negligence  on  the  part  of  defendant. 
Texas  &  Pac.  Ry.  Co.  v.  Bigham,  90  Texas,   225;  Texas  &  P.  Ry. 
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Co.  v.  Reed,  88  Texas,  448;  Seale  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65 
Texas,  279;  16  Am.  &  Eng.  Ency.  Law   (1st  ed.),  436  et  seq. 

In  a  case  where  it  is  necessary  for  the  jury  to  find  upon  the  issue 
•of  "ordinary  care,"  that  expression  having  been  explained  in  other 
portions  of  the  court's  charge,  it  is  error  to  omit  such  issues  and  sub- 
mit in  lieu  thereof  the  question  of  "reasonable  care,"  such  expression 
not  having  been  defined  nor  being  necessarily  the  equivalent  of  ordi- 
nary care,  and  thus  being  calculated  to  confuse  and  mislead  the  jury. 
Texas  &  P.  Ry.  Co.  v.  McCoy,  90  Texas,  264;  International  &  G. 
N.  Ry.  Co.  v.  Bell,  75  Texas,  50;  Houston  &  Texas  Ry.  Co.  v.  Oram, 
49  Texas,  341;  Missouri  Pac.  Ry.  Co.  v.  Lyde,  57  Texas,  509;  Pierce 
on  Railroad  Companies,  370;  5  Rapalje  &  Mack's  Digest,  p.   77.     , 

The  deceased,  S.  II.  Walker,  having  entered  into  the  service  as  a 
switchman,  assumed  the  risk  of  such  dangers  and  injuries  as  were 
ordinarily  incident  thereto  in  connection  with  said  service,  conducted 
according  to  the  established  customs  and  usages,  and  he  assumed  the 
risk  of  those  conditions  and  dangers  which  he  knew  of,  and  which 
were  obvious  to  him,  and  would  necessarily  have  been  known  to  him, 
in  the  performance  of  his  duties.  Texas  &  P.  Ry.  Co.  v.  French,  86 
Texas,  98;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas,  22; 
Missouri  Pac.  Ry.  Co.  v.  Somers,  71  Texas,  702;  Green  v.  Cross,  79 
Texas,  131;  Gulf,  C.  &'S.  F.  Ry.  Co.  v.  Williams,  72  Texas,  164; 
Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  736;  Bailey  on  Master's 
Liability  for  Injury  to  Servants,  158  et  seq.;  Wood  on  Master  and 
Servant,  sec.  326. 

Lovejoy  &  Parker,  for  appellees. 

McMEASTS,  Associate  Justice. — Julia  Dean  Walker  brought  this 
suit  for  herself  and  as  next  friend  for  his  minor  children,  Clarice 
Catherine  and  James  Howell  Walker,  against  the  Texas  &  New  Or- 
leans Railroad  Company,  Houston  &  Texas  Central  Railroad  Com- 
pany and  the  Galveston,  Harrisburg  &  San  Antonio  Railway  Com- 
pany for  damages  growing  out  of  the  injuries  and  death  of  her  hus- 
band, Samuel  H.  Walker,  the  father  of  said  minors,  while  he  was 
in  the  employment  of  appellant  in  the  capacity  of  switchman  in  the 
railroad  yards  in  the  city  of  Houston. 

The  plaintiff  alleged  substantially  that*  the  deceased,  Samuel  H. 
Walker,  at  and  prior  to  the  time  of  his  death,  was  a  practical  and 
experienced  switchman  in  the  employment  of  the  defendants,  and  on 
the  occasion  of  his  injury  and  death  was  engaged  at  night  in  the 
service  of  the  defendants  in  their  yard  in  the  Fifth  Ward  of  the 
city  of  Houston,  and  that  while  he  was  engaged  with  a  fellow  switch- 
man in  replacing  the  knuckle  in  the  drawhead  of  the  switch  engine 
with  which  he  was  working,  in  performance  of  his  duties,  the  crew  of 
the  switch  engine  working  in  the  west  end  of  the  yard  pushed  cars 
against  the  one  which  deceased  was  about  to  have  coupled  to  his 
engine,  so  that  this  car  pushed  against  and  caught  plaintiff  between 
its  drawhead  and  that  of  the  engine,  crushing  him  and  causing  his 
death,  for  which  damages  were  sought. 
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Liability  is  predicated  upon  the  negligence  of  defendants  as  the 
proximate  cause  of  the  injury  and  death,  as  follows: 

"(a)  That  those  of  defendants'  employes  in  charge  of  the  said 
engine  and  car  or  cars  knew,  or  in  the  exercise  of  ordinary  care* 
would  have  known,  that  the  crew  of  which  said  Walker  was  a  member 
were  about  to  couple  the  engine  onto  the  string  of  cars  at  the  oppo- 
site end,  and  that  notwithstanding  such  knowledge  or  means  of 
knowledge  they  brought  the  said  engine  or  car  or  cars  into  contact 
with  the  said  string  of  cars,  setting  the  same  in  motion,  when  they 
knew  or  should  have  known  in  the  exercise  of  ordinary  care  that 
plaintiff,  or  some  other  member  of  said  crew,  would  probably  be 
injured  by  being  caught  between  the  engine  and  said  car,  or  injured 
in  some  other  manner  under  the  circumstances. 

"(b)  That  those  of  defendants'  employes  in  charge  of  the  said 
engine  or  car  or  cars  ran  the  same  against  the  said  string  of  cars,  set- 
ting the  same  in  motion,  without  taking  any  pains,  as  was  their  duty 
to  do,  to  see  that  no  employe  or  employes  of  defendants  were  coup- 
ling or  about  to  couple  an  engine  or  car  to  the  opposite  end  of  said 
string,  under  circumstances  which  would  expose  such  person  or  per- 
sons to  the  danger  of  being  injured  by  thus  setting  the  cars  in 
motion. 

"(c)  That  if  the  employes  in  charge  of  said  engine  or  car  or  cars, 
before  bringing  the  same  into  contact  with  the  said  string  of  cars, 
as  aforesaid,  gave  any  signal  of  their  purpose  so  to  do  to  any  member 
of  said  Walker's  crew,  then  such  member  did  not  communicate  such 
signal  to  said  Walker,  or  otherwise  make  known  the  same  to  him, 
and  said  Walker  was  ignorant  thereof,  and  they  brought  the  said 
engine  or  car  or  cars  into  contact  with  the  said  string  of  cars,  with- 
out receiving  any  signal  from  said  Walker  or  any  member  of  his  crew 
that  they  might  do  so;  or  if  any  member  of  the  said  Walker's  crew 
did  give  a  signal  to  the  said  crew,  authorizing  the  bringing  of  the 
said  engine  or  car  or  cars  into  contact  with  the  said  string  of  cars, 
then  the  signal  was  given  without  signal  or  authority  from  said 
Walker  so  to  do;  and  plaintiffs  say  that,  according  to  the  established 
usage  and  custom  prevailing  in  the  said  yard,  under  similar  circum- 
stances, the  said  string  of  cars  could  not  be  rightfully  moved,  except 
upon  a  signal  given  by  the  said  Walker,  or  until  it  was  known  that 
he  had  removed  himself  from  between  the  said  car  and  engine,  and 
was  in  a  place  of  safety. 

"(d)  That  it  was  the  duty  of  the  foreman  of  the  switching  crew 
to  which  said  Walker  belonged  to  take  means  to  safeguard  him  while 
he  was  between  the  engine  and  car,  for  the  purpose  of  making  the 
coupling  by  himself,  keeping  or  causing  some  member  of  the  crew  to 
keep  a  lookout  to  prevent  any  other  switching  crew  from  bringing  any 
engine  or  car  or  cars  into  contact  with  the  opposite  end  of  the  saiS 
string  of  cars,  or  to  give  said  Walker  timely  warning  thereof,  or  to 
take  other  appropriate  means  for  his  protection;  but  said  foreman 
wholly  failed  to  perform  his  duty  in  said  respects;  or,  if  he  did 
perform  it  to  the  extent  of  ordering  a  member  of  the  crew  to  keep 
such  lookout  and  give  such  warning,  or  if  any  member  of  the  crew 
in  the  discharge  of  his  duty  undertook  without  such  order  to  keep 


1910.]  Texas  &  X.  0.  B.  Co.  v.  Walker.  619 

such  lookout  and  give  such  warning,  he  wholly  failed  to  perform  his 
duty  in  such  regard,  or  if  he  did  perform  his  duty  in  such  regard, 
then  the  switching  crew  failed  or  refused  to  obey  his  signals  not  to 
bring  the  engine  or  car  or  cars  into  contact  with  the  said  string  of 
cars;  and  if  he  gave  any  member  of  said  Walker's  crew  warning  that 
an  engine  or  car  or  cars  was  about  to  be  brought  into  contact  with 
the  said  string  of  cars  by  signal  or  otherwise,  then  said  member  re- 
ceiving such  warning  or  signal  failed  to  give  him  timely  notice 
thereof. 

"(e)  That  the  business  of  switching  engines  and  cars  in  the  said 
yard  under  the  circumstances  the  deceased  was  required  to  switch 
them,  was  a  complex  business,  attended  with  great  danger  to  the 
employes  engaged  therein,  and  the  reasonable  safety  of  the  switchmen 
engaged  in  the  said  work  required  that  defendants  should  have  and 
enforce  a  written  or  printed  rule  or  regulation  requiring  that  the 
switching  crews  in  the  said  yard,  before  bringing  an  engine  or  car 
or  cars  into  contact  with  a  string  of  cars,  should  before  doing  so, 
ascertain  that  there  was  no  other  switching  crew  about  to  bring 
an  engine  or  car  or  cars  into  contact  with  the  opposite  end  of  the 
said  string,  or  at  work  at  the  end  of  said  string  under  circumstances 
which  would  expose  such  employes  or  any  of  them  to  the  danger 
of  being  injured  by  the  string  of  cars  being  suddenly  moved ;  or 
to  have  some  other  appropriate  rule  or  regulation  for  the  safe-guard- 
ing of  their  employes  under  such  circumstances,  but  defendants 
wholly  failed  to  have  such  written  or  printed  rule  or  regulation,  or  any 
rule  or  regulation  whatever  for  such  purpose." 

The  defendants  answered  by  general  denial  and  pleas  of  assumed 
risk  and  contributory  negligence,  and  by  a  further  plea  specially 
denying  that  defendants  were  negligent  in  failing  to  establish  or 
promulgate  proper  rules  pr  regulations  for  the  protection  of  deceased 
under  the  circumstances. 

Before  the  trial  the  plaintiffs  dismissed  their  cause  against  the 
Galveston,  Harrisburg  &  San  Antonio  Bailway  Company  and  against 
the  Houston  &  Texas  Central  Railroad  Company,  and  the  trial  pro- 
ceeded against  the  Texas  &  Xew  Orleans  Railroad  Company  as  sole 
defendant,  and  resulted  in  a  verdict  and  judgment  in  favor  of  plain- 
tiffs for  $20,000  apportioned  as  follows:  One-half  to  the  plaintiff, 
Julia  Dean  Walker,  and  one-fourth  .to  each  of  the  minors.  Prom 
this  judgment  the  railroad  company  has  appealed. 

The  evidence  in  the  record  justifies  the  following  conclusions  of 
fact:  The  deceased  Walker  was  in  the  employment  of  the  Texas  & 
Xew  Orleans  Railroad  Company  in  the  capacity  of  switchman  in  its 
yards  in  Houston.  His  crew  consisted  of  the  foreman,  Eschenfelder, 
and  one,  Swanson,  and  himself,  besides  the  engineer  and  fireman  of 
the  switch  engine.  The  tracks  in  the  yards  ran  east  and  west,  and 
Eschenf elder's  crew  was  working  at  the  eastern  end.  Among  the 
tracks  was  one  known  as  Xo.  13,  and  this  track  was  used  for  the 
purpose  of  holding  cars  that  came  off  the  railroad  in  bad  order,  and 
these  bad  order  cars  were  permitted  to  remain  on  said  track  until 
such  time  as  it  became  desirable  to  place  them  on  the  repair  tracks 
for   repairs.     Track   Xo.   13   was   sufficiently   long  to   hold  forty-five 
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cars,  and  it  was  open  at  each  end,  so  that  cars  could  be  switched 
thereon  from  either  end.  On  the  night  that  Walker  was  killed  there 
were  about  forty-five  cars  on  this  track,  most  if  not  all  being  bad 
order  cars.  Eschenf elder  directed  his  crew  to  take  out  some  of  these 
cars  for  the  purpose  of  placing  them  on  the  repair  track,  and  seven- 
teen of  them  were  taken  out  at  the  east  end  and  placed.  The  next 
car  was  one  without  a  drawbar,  and  in  trying  to  take  this  car  out 
it  became  necessary  to  remove  the  knuckle  out  of  the  drawhead  of 
the  engine,  so  that  the  car  could  be  "hooked  up"  to  the  engine. 
Eschenfelder  directed  that  the  knuckle  be  removed  and  assisted  his 
men  in  removing  it.  The  knuckle  was  then  laid  on  the  footboard  of 
the  engine,  and  while  the  car  was  being  hooked  to  the  engine  Eschen- 
felder directed  Walker  and  his  coworker,  Swanson,  to  take  the  car 
to  a  designated  place  and  leave  it  and  to  return  on  track  13  (the 
purpose  being  to  remove  the  other  cars  therefrom),  saying  that  while 
they  did  so  he  would  go  down  the  line  and  look  after  the  other  cars 
on  the  track. 

After  hooking  up  the  car  to  the  engine  the  engineer  began  palling 
the  car  out,  but  the  fastenings  parted,  and  after  this  occurred  a 
second  time  Swanson  left  the  engine  to  find  material  with  which  to 
make  the  fastenings  secure,  but  before  his  return  Walker  succeeded 
in  hooking  up  the  car  securely,  and,  without  Swanson,  went  with  the 
engine  and  car  to  the  place  where  it  was  to  be  left  and  returned  on 
track  13  as  directed  by  Eschenfelder,  stopping  the  engine  within  a 
few  feet  of  the  car  next  to  be  removed.  Swanson  got  upon  the  en- 
gine a  short  distance  from  the  place  where  it  stopped  and  while  the 
engine  was  in  motion.  When  the  engine  stopped  Walker  and  Swanson 
began  to  replace  the  knuckle  in  the  engine  drawhead,  Walker  stand- 
ing immediately  in  front  of  the  drawhead  with  his  back  toward  the 
car  and  lifting  the  pin,  and  Swanson  was  just  in  the  act  of  lifting 
the  knuckle  from  the  footboard,  when  a  switch  engine  and  crew 
operating  in  the  western  end  of  the  yards  shoved  a  string  of  cars  in 
from  the  west  on  track  13,  striking  the  bad  order  cars  remaining 
thereon  and  running  a  car  against  Walker,  catching  him  between 
the  drawheads  of  the  engine  and  the  car,  and  injuring  him  to  such 
an  extent  as  to  cause  his  death  in  a  short  while. 

When  Walker  and  Swanson  began  to  readjust  the  knuckle,  Eschen- 
felder had  reached  a  point  of  the  sidetrack  13  about  the  distance  of 
ten  car  lengths  west  of  where  they  were  at  work.  He  knew  that  the 
engine  had  come  back  on  13,  saw  the  lanterns  of  the  two  switchmen 
sitting  on  the  ground  and  believed  that  they  were  readjusting  the 
knuckle  and  that  the  engine  was  about  a  half  car  length  from  the 
car  nearest  to  it.  He  saw  the  other  engine  approaching  the  western 
end  of  track  13,  and  while  he  did  not  know  it  was  coming  in  on 
track  13  he  knew  it  was  likely  to  do  so,  but  gave  no  signal  to  it  to 
stop,  nor  did  he  apprise  or  attempt  to  apprise  Walker  of  its  approach. 
While  an  engineer  of  a  switch  engine  will  not  ordinarily  obey  a 
signal  given  by  a  member  of  a  crew  other  than  his  own,  it  is  the 
general  rule  that  he  will  obey  a  stop  signal  by  whomsoever  given; 
and  had  Eschenfelder  given  a  stop  signal  to  the  crew  coming  in  from 
the  west  in  reasonable  probability  the  signal  would  have  been  obeyed 
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and  the  injury  to  Walker  averted.  Eschenfelder  knew  that  Walker 
was  in  a  place  which  would  be  rendered  dangerous  by  the  shoving  of 
cars  against  those  standing  on  13,  but  notwithstanding,  gave  no  sig- 
nal to  the  other  crew  or  warning  to  his  own  to  avert  the  danger,  and 
notwithstanding  that  Walker,  knowing  that  he  had  gone  toward  the 
western  end  of  the  track,  had  the  right  to  rely  upon  him  for  protec- 
tion from  danger  from  that  source. 

The  removal  of  bad  order  cars  from  track  13  involved  extra 
hazard,  in  that,  because  of  the  absence  of  drawheads  from  some  of 
the  cars,  the  automatic  couplers  would  not  work,  and  it  was  frequently 
necessary  for  the  switchman  to  go  in  between  the  engine  and  a  car 
or  between  cars  to  connect  them  in  different  ways,  and  not  infre- 
quently it  would  become  necessary  for  men  to  go  under  the  cars  in 
effecting  a  coupling.  This  was  known  to  the  switch  engine  crew  that 
shoved  the  cars  in  from  the  west  which  resulted  in  Walker's  death, 
yet  in  doing  this  they  took  no  precaution  and  observed  no  care,  as 
they  should  have  done,  to  see  whether  anyone  was  at  work  at  the 
other  end  of  the  track  and  likely  to  be  injured  by  the  moving  of 
the  cars,  although  they  might  have  known,  by  the  exercise  of  ordinary 
care,  that  another  crew  was  at  work  on  the  western  end  of  the  track, 
and  could  have  reasonably  anticipated  that  Walker  or  some  other 
switchman  would  likely  be  injured  by  the  moving  of  the  cars  if  moved 
without  warning. 

The  yards  of  defendant  were  extensive,  being  several  miles  in 
length,  including  many  tracks,  and  in  which  were  handled  more  than 
seventy  thousand  cars  every  month,  requiring  the  continuous  service 
night  and  day  of  seven  switch  engines  and  as  many  switching  crews, 
each  crew  operating  without  reference  to  any  other,  each  looking  out 
for  its  own  safety,  but  without  regard  to  the  safety  of  any  other. 
In  handling  cars  there  was  no  practice  with  reference  to  placing  cars 
on  any  special  track  other  than  for  the  particular  crew  to  see  that 
there  was  sufficient  room  on  a  track  to  hold  the  cars  then  being 
^witched,  and  when  this  was  ascertained  the  cars  would  be  so  placed, 
even  though  to  do  so  required  the  shoving  against  and  moving  of 
cars  already  on  the  track  without  reference  to  what  some  other  crew 
might  be  doing  in  the  same  regard  at  the  other  end  of  the  track. 
The  business  was  complex  and  therefore  extraordinarily  dangerous,  and 
this  is  specially  true  with  reference  to  the  placing  upon  and  removal 
of  bad  order  cars  from  track  13,  and  imposed  upon  the  railroad  com- 
pany the  substantive  duty  to  establish  and  promulgate  reasonable  rules 
for  the  protection  of  switchmen  engaged  as  Walker  was  at  the  time  of 
his  injury  and  death,  yet  no  such  rules  were  established  and  promul- 
gated. 

Under  the  foregoing  we  think  the  jury  had  the  right  to  conclude 
that  Eschenfelder,  Walker's  foreman,  was  negligent  in  not  stopping 
the  crew  at  the  western  end  of  track  13  before  it  shoved  the  cars 
against  and  killed  Walker,  and  in  failing  to  apprise  Walker  of  the 
approach  of  the  cars  and  warn  him  of  his  danger;  that  the  crew  at 
the  western  end  was  negligent  in  shoving  the  cars  in  on  said  track 
13  and  starting  the  cars  standing  thereon  in  motion  without  first 
ascertaining  that  Walker  or  some  other  switchman  was  not  working 
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on  said  track  in  a  situation  that  would  likely  result  in  injury  by  the 
moving  of  the  cars,  and  that  the  railroad  company  was  negligent  in 
not  establishing  and  promulgating  reasonable  rules  governing  the 
switching  of  cars  by  different  crews  in  its  yards,  and  especially  with 
reference  to  the  placing  upon  and  removal  of  cars  from  track  13,  and 
that  the  negligence  of  defendant  and  its  employes  in  the  respect  stated 
proximately  resulted  in  Walker's  death. 

We  further  conclude  that  Walker  was  not  guilty  of  negligence  in 
taking  the  position  assumed  by  him  between  the  drawheads  of  the 
engine  and  car  in  attempting  to  adjust  the  knuckle,  nor  in  attempting 
to  replace  the  knuckle  at  the  place  he  did  instead  of  a  place  further 
removed  from  the  car,  and  that  he  did  not  assume  the  risk  of  the  fore- 
man's negligence  in  failing  to  stop  the  engine  and  cars  approaching 
from  the  west,  which  he  might  nave  done,  or  in  failing  to  warn 
him  of  such  approach  and  the  consequent  danger;  nor  the  negligence 
of  the  west  end  crew  in  switching  the  cars  in  on  track  13  without 
using  ordinary  care  to  ascertain  his  dangerous  position. 

Appellant's  first  assignment  of  error  is  addressed  to  the  action 
of  the  court  in  overruling  its  objection  to  testimony  of  the  witness 
Crooker.  He  was  asked:  "While  they  are  doing  that  work  what 
means,  if  any,  are  taken  to  protect  them?"  He  replied:  "I  don't 
know  about  anybody  else,  but  I  know  myself  that  whenever  I  had 
charge  of  an  engine  and  there  was  a  car  to  be  chained  up,  I  protected 
the  men."  He  was  then  asked:  "How  would  you  do  that?"  and 
replied:  "By  sending  a  man  to  the  end  of  the  track."  He  was  then 
asked:  "Had  that  been  your  practice  during  the  time  you  had  been 
there?"  To  which  he  answered:  "Yes,  sir.  My  practice,  it  had." 
Whereupon  the   defendant's   attorney   made   the   following   objection: 

"I  don't  think  that  this  man's  practice,  if  he  had  it,  would  influ- 
ence other  people;  they  might  not  have  known  it;  it  is  a  question  of 
the  usual  and  customary  practice  in  such  yards,  similar  yards  in 
handling  these  cars.  I  don't  think  what  he  states  he  did  could  be 
used  in  evidence  of  what  was  customarily  done." 

The  objection  was  overruled.  The  witness  had  just  answered  that 
when  he  had  charge  of  an  engine,  and  a  car  was  to  be  chained  up, 
he  protected  the  men  while  they  were  doing  the  work.  This  was  a 
statement  of  that  which  he  always  did  on  such  occasions,  and  was 
in  effect  a  statement  of  his  practice  in  that  regard.  The  objection 
was  not  urged  to  that  question  and  answer,  but  to  that  which  fol- 
lowed, viz.,  that  that  which  he  always  did  was  his  practice.  We  think 
the  first  statement  comprehended  the  second,  and  in  the  absence  of 
objection  to  the  first  the  admission  of  the  second,  if  erroneous,  was 
harmless.  Again,  the  objection  was  not  made  until  the  testimony  was 
in,  and  no  motion  to  exclude  was  urged.  (Houston,  E.  &  W.  Texas 
Ry.  v.  Roach,  52  Texas  Civ.  App.,  95.)     The  assignment  is  overruled. 

The  second  and  third  assignments  complain  of  the  admission  in 
evidence,  over  appellant's  objection,  of  certain  testimony  of  the 
witness  Crooker.  The  propositions  following  the  assignments  are  that 
the  hypothetical  case  presented  to  an  expert  for  his  opinion  must  be 
consistent  with  and  ba?cd  upon  some  substantial  evidence  proven  on 
the  trial;  otherwise  it  involves  mere  speculation  and  is  argumentative 
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and  calculated  to  confuse  and  mislead  the  jury.  It  is  sufficient,  we 
think,  to  say  that  no  such  objection  was  urged  in  the  court  below, 
and  can  not  for  the  first  time  be  raised  here.  We  think,  however, 
that  the  testimony  was  pertinent  to  the  pleadings  and  the  facts  ad- 
duced, and  was  properly  admitted. 

The  fourth  assignment  is  as  follows:  "The  court  erred  in  permit- 
ting the  witness,  N.  W.  Crooker,  to  answer  the  following  question 
propounded  by  plaintiffs  counsel: 

"Q.  'If  you  say  to  a  man,  you  go  into  this  place,  you  being  the 
foreman,  and  I  will  go  down  the  line,  and  that  is  the  place  where 
the  danger  is  to  come  from,  what  would  the  men  have  the  right  to 
expect  of  you  while  they  were  in  that  place  V9 

"To  which  the  defendant  objected,  and  which  objection  was  over- 
ruled, and  the  witness  said: 

"A.  'If  I  had  told  a  man,  knowing  that  I  had  a  car  to  chain  up 

"Q.  Tou  put  them  in  a  place  oi  danger?  A.  I  put  them  in  place 
of  danger/ 

"Q.  'And  you  said  you  would  go  down  the  line,  and  he  had  time  to 
get  down  to  the  point  of  danger,  what  would  those  men  have  the 
right  to  expect  of  you  while  they  were  in  the  place  of  danger?' 

"To  all  of  which  questions  and  the  answers  thereto  the  defendant 
objected,  upon  the  ground  that  it  was  a  hypothetical  question,  not 
supported  by  any  evidence  in  this  case,  which  objection  was  overruled, 
and  the  witness  answered: 

"A.  'They  would  have  the  right  to  expect,  if  I  told  them  to  go 
in  there  and  I  was  going  down  the  line,  they  would  have  the  right 
to  expect  that  I  would  protect  them/ 

"Which  answer  the  defendant  again  requested  the  court  to  exclude 
because  it  was  based  upon  a  state  of  facts  not  shown  by  any  evi- 
dence in  the  case;  but  the  court  refused  to  exclude  said  evidence,  and 
admitted  it  to  the  jury,  all  of  which  was  error." 

We  think  the  assignment  presents  no  reversible  error.  The  evidence 
was  undisputed  that  after  this  disabled  car  had  been  removed  the 
switch  engine  was  to  come  back  on  track  13  and  to  couple  onto  a 
car  at  the  east  end  of  a  string,  and  Eschenfelder,  the  foreman,  when 
the  engine  started  off  with  the  bad  order  car,  started  in  the  direction 
of  the  western  end  of  the  track,  saying  he  would  go  down  the  line  and 
look  after  the  other  cars  on  that  track,  and  he  further  testified  that 
he  saw  the  lamps  of  Walker  and  Swanson  sitting  on  the  ground  and 
he  supposed  they  were  engaged  in  replacing  the  knuckle  in  the  engine 
drawjiead  and  that  he  supposed  that  they  were  in  half  a  car  length 
from  the  car.  Under  these  circumstances  the  question  as  to  what 
Walker  and  Swanson  had  the  right  to  expect  in  the  way  of  pro- 
tection from  the  foreman  was  proper.  The  witness  expressly  stated 
that  they  had  the  right  to  expect  that  the  foreman  would  protect 
them.  There  was  no  objection  to  the  competency  of  the  testimony. 
The   assignment   is   overruled. 

What  we  have  said  in  disposing  of  the  fourth  assignment  answers 
and  disposes  also  of  the  fifth,  which  is  based  upon  admission,  over 
objection,  of  certain  testimony  of  the  witness  Seanlan  similar  to  that 
of  the  witness  Crooker  set  out  in  the  fourth  assignment. 
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The  witness  Johnson,  defendant's  superintendent,  was  asked  the 
following  question:  "Would  it  or  not,  when  an  engine  with  a  knuckle 
out  of  the  drawhead,  the  front  end  heading  upon  13,  and  the  switch- 
man who  was  directing  its  movements  having  the  power  to  stop  it, 
would  it  not  have  been  safer,  in  view  of  his  knowledge  that  the  cars 
on  the  track  were  liable  to  be  moved  without  notice,  to  have  stopped 
the  engine  in  three  or  four  car  lengths  back  from  the  car  to  which 
it  was  to  be  coupled  ?"  To  which  the  witness  would  have  replied,  had 
he  been  permitted,  that  it  would  have  been  safer.  The  objection  of 
the  plaintiff,  that  the  testimony  sought  to  be  elicited  invaded  the  pro- 
vince of  the  jury,  was  sustained,  and  upon  this  the  sixth  assignment 
is  based. 

This  witness  had  already  testified  that  "If  a  party  should  undertake 
to  adjust  a  knuckle  within  four  or  five  feet  of  the  end  of  a  car  stand- 
ing on  a  track  in  a  yard  where  cars  were  liable  to  be  moved  at  any 
time,  he  would  be  more  liable  to  injury  than  if  the  engine  had 
stopped  two,  three,  four  or  five  car  lengths  away  from  it.  He  would 
have  been  a  great  deal  less  liable  to  injury."  This  was  equivalent  to 
the  testimony  sought  by  the  question  to  be  elicited,  and  it  w«s  not 
prejudicial  error  to  refuse  to  permit  him  to  repeat  his  testimony  in 
answer  to  a  question  calling  for  the  same  evidence  in  a  different  way. 

The  seventh  assignment  is  predicated  upon  the  refusal  of  the  court 
to  instruct  a  verdict  for  defendant,  as  requested  by  its  first  special 
charge.  Our  conclusions  of  fact  dispose  of  this  assignment  adversely 
to  the  appellant,  and  the  assignment  and  all  propositions  thereunder 
are  overruled. 

The  eighth  assignment  assails  the  following  paragraph  of  the  court's 
general  charge: 

"While  railroad  companies  are  not  insurers  of  the  safety  of  their 
employes,  they  rest  under  a  duty  for  the  protection  of  their  employes 
to  adopt  reasonable  rules,  regulations  or  methods  for  conducting  their 
business,  such  as  will,  if  properly  pursued  and  carried  into  effect, 
afford  a  reasonable  degree  of  safety  to  their  employes  while  engaged 
in  the  discharge  of  their  duties  against  extraordinary  or  unnecessary 
dangers,  and  failing  to  perform  such  duty  would  be  negligence.  There- 
fore, if  you  shall  believe  from  the  evidence  that  plaintiff  was  injured 
while  in  defendant's  employment,  and  believe  defendant  had  failed 
to  exercise  reasonable  care  and  foresight  in  establishing  rules,  regula- 
tions or  methods  for  the  protection  of  its  employes  engaged  as  de- 
ceased was,  and  had  omitted  to  provide  such  reasonable  means  of 
protection,  as  is  above  defined,  and  that  by  reason  of  such  omission 
Samuel  H.  Walker  was  injured  so  that  he  thereafter  died,  and  would 
not  have  been  injured  but  for  such  failure  of  duty  on  defendant's  part, 
then  you  will  find  for  plaintiffs,  unless  you  find  that  deceased  was 
himself  guilty  of  negligence  in  going  between  the  cars  or  assumed 
the  risk  of  injury  by  going  between  them  under  circumstances  as  will 
be  hereinafter  explained  to  you,  in  which  case  you  will,  find  a  ver- 
dict for  defendant." 

The  portion  of  the  charge  complained  of  is  a  substantial  copy  of 
the  charge  in  International  &  G.  N.  Ey.  v  Hall,  78  Texas,  659,  which 
was  expressly  approved  by  the  Supreme  Court,  and  was  fully  war- 
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ranted  by  the  facts  upon  which  our  conclusions  are  based;  however, 
the  court  in  applying  the  law  to  the  facts  of  the  case  required  the 
jury  to  Relieve  defendant  had  failed  to  exercise  reasonable  care  and 
foresight  in  establishing  rules,  regulations  or  methods,"  etc.,  and  this 
was  a  sufficiently  accurate  statement  of  the  law.  International  &  G. 
ST.  By.  v.  Trunk,  100  Texas,  210.  The  charge  did  not  assume  that 
Walker  was  exposed  to  any  extraordinary  or  unnecessary  dangers,  as 
implied  by  appellant's  fifth  proposition  under  this  assignment.  We 
can  not  agree  with  appellant  that  the  use  of  the  term  "reasonable  care" 
instead  of  "ordinary  care,"  as  used  in  the  charge  in  explaining  the 
quantum  of  care  to  be  exercised  by.  the  appellant  to  make  rules  and 
regulations  for  the  protection  of  its  employes,  was  calculated  to  con- 
fuse and  mislead  the  jury.  The  phrases  are  often  used  as  convertible 
terms  and  are  generally  so  understood.  If  appellant  desired  an  in- 
struction more  accurately  defining  ordinary  care  in  that  connection 
it  should  have  requested  it.  The  assignment  and  its  propositions  are 
overruled. 

The  ninth  assignment  is  predicated  upon  the  refusal  of  the  court 
to  charge  the  jury  as  requested  in  its  sixth  special  charge,  in  effect, 
that  there  was  no  liability  on  the  part  of  defendant  because  of  the 
matter  alleged  in  section  3,  subdivision  (e)  of  plaintiffs'  petition;  and 
the  eleventh,  upon  the  refusal  of  the  court  to  charge  the  jury  as 
requested  in  its  second  special  charge  to  the  effect  that  there  was  no 
evidence  to  show  defendant's  liability  because  of  the  matters  alleged 
in  subdivision  (a)  of  said  section.  The  subdivisions  of  the  petition 
are  set  out  in  the  first  part  of  this  opinion  and  need  not  be  repeated 
here.  Our  conclusions  of  fact  dispose  of  these  assignments  adversely 
to  appellant,  and  they  are  overruled. 

There  was  no  error  in  the  court's  charge  in  the  respects  complained 
of  by  appellant  in  its  tenth  assignment  of  error.  The  fact  that  the 
crew  at  the  western  end  might  have  been  acting  according  to  the 
usual  custom  and  practice  in  switching  the  cars  in  on  track  13  with- 
out first  ascertaining  that  someone  might  be  injured  thereby  can  not 
relieve  that  crew  of  negligence  if  a  person  of  ordinary  prudence  sim- 
ilarly situated  would  have  made  an  investigation,  before  throwing 
the  cars  in  on  that  track,  to  ascertain  that  fact,  for  otherwise  the 
custom  and  usage  would  be  the  standard  of  care  in  such  cases  instead 
of  that  which  a  person  of  ordinary  prudence  would  exercise  under  the 
same  circumstances. 

There  is  no  merit  in  the  twelfth  assignment  and  it  and  the  proposi- 
tions thereunder  are  overruled. 

The  thirteenth  assignment  complains  of  the  following  paragraph  of 
the  court's  charge  on  the  measure  of  damages: 

"If  you  return  a  verdict  for  plaintiffs  you  will  assess  their  damages 
at  such  a  sum  of  money  as,  if  paid  in  hand  at  this  time,  will  fairly, 
and  justly  compensate  them  for  the  loss  of  the  pecuniary  benefits  they 
would  in  reasonable  probability  have  received  from  deceased  during 
his  lifetime,  and  this,  in  the  case  of  the  minor  children,  includes  the 
reasonable  pecuniary  value  of  the  nurture,  care  and  education  they 
would  have  received  from  their  deceased  parent  during  their  minority, 
Vol.  LVIII  Civil— 40. 
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had  he  lived,  if  any.  But  you  will  not  allow  anything  to  plaintiffs, 
or  either  of  them,  for  grief  or  sorrow  suffered  on  account  of  the 
death  of  deceased,  or  for  loss  of  his  society,  affection  or  companion- 
ship, or  for  any  mental  or  physical  pain  suffered  by  him,  if  any; 
and  the  damages  you  may  assess,  if  any,  you  will  apportion  among 
the  plaintiffs  in  such  shares  as  you  may  find  by  your  verdict." 

There  is  no  merit  in  the  contention  that  the  charge  is  on  the  weight 
of  the  evidence  in  that  it  assumes  that  plaintiffs,  as  a  fact,  would  in 
reasonable  probability  have  received  pecuniary  benefits  from  the  de- 
ceased during  his  lifetime.  But  if  this  is  not  so,  still,  we  think,  the 
charge  was  not  wrong,  because  the  law  makes  the  wife  a  beneficiary  in 
the  earnings  of  her  husband  and  makes  it  his  duty  to  support  and 
educate  his  children.  The  undisputed  evidence  showed  the  habits  of 
industry  and  economy  of  deceased  up  to  the  time  of  his  death,  and 
that  all  his  earnings,  except  a  small  portion  necessary  to  pay  his 
personal  expenses,  were  devoted  to  the  care  and  maintenance  of  his 
wife  and  children,  and  this  was  sufficient  to  warrant  the  jury  to  take 
into  account  the  pecuniary  benefits  the  wife  and  children  would  in 
reasonable  probability  have  received  had  he  lived;  and  the  facts  in 
this  regard  being  undisputed,  the  court  had  the  right  to  charge  the 
jury  that  they  were  entitled  to  compensation  for  such  loss  without 
submitting  to  them  the  question  as  to  whether  such  loss  had  been 
sustained  by  them  through  the  death  of  Walker.  Nor  was  it  error 
for  the  court  to  instruct  the  jury  not  to  allow  to  plaintiffs  anything 
for  grief  or  sorrow  suffered  on  account  of  the  death  of  deceased,  or 
for  loss  of  his  society,*  affection  or  companionship,  or  for  any  mental 
and  physical  pain  suffered  by  him.  The  charge  was  a  correct  one 
(Houston  &  T.  C.  Ry.  v.  Rutland,  45  Texas  Civ.  App.,  621;  Interna- 
tional &  G.  N.  Ry.  v.  McVey,  99  Texas,  32),  and  it  can  not  be  as- 
sumed that  a  correct  instruction,  by  referring  to  grief  and  sorrow 
of  the  living,  the  loss  of  the  society  and  companionship  of  the  dead, 
and  mental  and  physical  pain  suffered  by  deceased,  in  eliminating 
such  as  elements  of  damage,  so  excited  the  sympathy  of  jurymen 
qualified  to  pass  upon  the  issues  involved  as  to  cause  them  to  give  a 
larger  verdict  than  they  would  have  done  had  they  not  been  so 
restricted  by  the  charge. 

Appellant's  fourteenth,  fifteenth,  sixteenth  and  seventeenth  assign- 
ments, complaining  of  the  refusal  of  the  court  to  give  its  seventh, 
ninth,  tenth  and  twelfth  special  charges,  are  overruled.  These  charges 
in  so  far  as  they  were  correct  were  covered  by  the  main  charge.  The 
statement  in  the  seventh  special  charge  that  deceased  in  entering  the 
service  of  the  railroad  company  assumed  to  understand  the  estab- 
lished customs  and  usages  of  defendant  of  switching  locomotives  and 
cars  in  that  particular  yard,  is  not  as  we  understand  the  law  to  be. 
The  ninth  undertook  to  submit,  on  the  question  of  assumed  risk,  a 
phase  not  pleaded  by  appellant  as  a  defense. 

The  nineteenth  assignment,  complaining  that  the  verdict  is  exces- 
sive, can  not  be  sustained.  Deceased  at  the  time  of  his  death  was 
33  years  of  age,  in  good  health,  and  earning  about  $90  per  month. 
He  had  formerly,  as  a  conductor,  earned  $140  per  month.  His  wife 
and  children  were  aged  respectively  27  years,  4  years  and  1  year.    He 
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was  temperate  and  economical  in  his  habits .  and  devoted  all  of  his 
earnings  to  the  support  and  maintenance  of  his  wife  and  children 
except  about  five  dollars  per  month,  which  he  used  for  his  personal 
expenses.  While  the  verdict  is  large,  we  can  not  say  that  it  is  so 
excessive  as  to  manifest  that  the  jury  was  actuated  by  prejudice,  pas- 
sion or  other  improper  motive  in  making  the  award.  (Gulf,  C.  & 
S.  F.  By.  v.  Gordon,  70  Texas,  SI;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Bodie,  32  Texas  Civ.  App.,  168;  Texas  &  N.  0.  Ry.  v.  Syfan,  43 
S.  W.,  551 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Connell,  27  Texas  Civ. . 
App.,  533.) 

We  conclude  that  there  is  no  reversible  error  presented  in  the  record 
and  that  the  judgment  of  the  court  below  should  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


L.  C.  Eastham  v.  J.  D.  Gibbs. 

Decided  January  22,  1910. 

1. — limitation — Five  Years — Defective  Record  of  Deed. 

It  is  not  indispensable  that  a  deed  be  correctly  copied  in  every  particular 
in  the  record  in  order  to  support  the  defense  of  limitation  under  the  five 
years'  statute;  it  is  enough  if  the  copy  is  sufficiently  accurate  to  enable 
persons  examining  the  record  to  see  what  land  is  embraced  in  it,  and  that  the 
record  and  deed  are  for  the  same  land. 

2. — Same — Case  Stated. 

The  record  of  a  deed  was  in  all  respects  correct  except  that  it  gave  the 
number  of  the  block  of  land  conveyed  by  the  deed  as  28  instead  of  128  in  the 
subdivision  of  the  tract;  but  the  record  contained  a  full  reference  to  the 
deed  and  record  thereof  under  which  the  grantor  claimed,  in  which  the  block 
number  was  correctly  stated.  Held,  the  reference  to  the  record  of  the  former 
deed  would  prevent  any  person  of  reasonable  intelligence  examining  the  record 
from  being  misled  as  to  what  land  the  deed  in  question  purported  to  con- 
vey; and  hence  said  deed  was  sufficient  to  support  the  five  years'  statute  of 
limitation. 

3. — Same — As  to  Cotenant. 

A  cotenant,  as  well  as  any  other  person,  will  be  barred  by  limitation 
when  the  adverse  claimant  is  asserting  such  title  and  possession  as  to  amount 
to  notice  to  and  an  ouster  of  the  cotenant  sought  to  be  barred.  Just  what 
facts  will  amount  to  proof  of  such  notice  and  ouster  is  a  question  of  evidence 
dependent  upon  the  circumstances  of  the  particular  case. 

4. — Same — Advene  Possession — Evidence. 

The  record  of  a  deed  to  one  cotenant  of  the  interest  claimed  by  another 
cotenant;  the  actual  enclosure  of  the  land  under  open  claim  of  sole  ownership 
by  such  grantee  and  the  rendition  of  the  land  and  payment  of  taxes  on  the 
whole  tract  in  his  own  name,  are  all  circumstances  tending  to  show  notice  of 
such  adverse  claim  and  possession  as  would  set  in  motion  the  statute  of 
limitation  in  favor  of  one  cotenant  against  another. 


5.- 

When  once  the  statute  of  limitation  begins  to  run  against  a  cotenant  it 
will  not  be  interrupted  by  the  conveyance  by  him  of  his  interest  to  another; 
and  this,  though  the  vendee  has  no  actual  notice  himself  of  the  adverse  claim 
and  possession. 
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Appeal  from  the  District  Court  of  Haskell  County.  Tried  below 
before  Hon.  C.  C.  Higgins. 

Dean,  Humphrey  £  Powell,  P.  D.  Sanders  and  H.  G.  McConnsll, 
for  appellant. — A  deed  is  duly  registered  where  the  description  of  the 
land  conveyed  therein  as  written  into  the  record  is  such  as  to  give 
notice  to  the  owner  that  the  party  in  possession  and  holding  under 
the  deed  is  claiming  the  land,  notwithstanding  the  clerk  may  have 
committed  error  or  made  mistakes  in  transcribing  the  deed.  Wood- 
son v.  Allen,  54  Texas,  551;  Brownson  v.   Scanlan,  59  Texas,  226. 

As  to  sufficiency  of  description  in  deed  from  Lillian  C.  Gibbs  to  L. 
C.  Eastham  as  actually  recorded,  see  Woodson  v.  Allen,  54  Texas, 
551;  Bowles  v.  Brice,  66.  Texas,  724;  Flanagan  v.  Boggess,  46  Texas, 
335. 

Helton  &  Murchison  and  A.  H.  Kirby,  for  appellee. — To  support 
the  plea  of  five  years  limitation,  the  deed  as  recorded  must  by  its 
own  terms,  or  by  reference  to  some  other  registered  deed,  give  such 
description  of  the  land  as  identifies  and  locates  it.  Murphy  v. 
Welder,  58  Texas,  235;  Clark  v.  Kirby,  25  S.  W.,  1096;  Williams  v. 
Thomas,  18  Texas  Civ.  App.,  472. 

Possession  of  land  by  one  tenant  in  common,  in  the  absence  of 
actual  notice  to  the  other  joint  owners  of  a  repudiation  of  the  trust, 
is  the  possession  of  all  the  joint  owners.  Teal  v.  Terrell,  58  Texas, 
262;  Moody  v.  Butler,  63  Texas,  210;  Garcia  v.  Illg,  14  Texas  Civ. 
App.,  482 ;  Phillipson  v.  Flynn,  83  Texas,  583 ;  Golson  v.  Fielder,  2 
Texas  Civ.  App.,  400;  New  York  &  Texas  Land  Co.  v.  Hyland,  8 
Texas  Civ.  App.,  601;  House  &  Williams,  16  Texas  Civ.  App.,  122; 
Madison  v.  Matthews,  66  S.  W.,  804;  Newcomb  v.  Cox,  27  Texas  Civ. 
App.,  583;  Stubblefield  v.  Hanson,  94  S.  W.,  411;  Gist  v.  East,  16 
Texas  Civ.  App.,  274;  Scofield  v.  Douglass,  30  S.  W.,  819. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  for  par- 
tition of  eighty  acres  of  land  which  he  alleged  was  jointly  owned  by 
him  and  appellant.  Appellant  answered  claiming  the  whole,  specially 
pleading  the  five  years  statute  of  limitations.  The  court,  however, 
found  against  him  and  ordered  partition  as  prayed  for  by  appellee. 

It  seems  evident  to  us  from  the  court's  findings  of  fact  and  law,  to 
which  a  number  of  errors  are  assigned,  that  the  case  was  tried  upon 
an  erroneous  theory.  While  the  findings  are  not  specifically  so,  it  is 
to  be  implied  therefrom  in  the  light  of  the  judgment  that  the  court 
concluded  that  the  deed,  made  the  basis  of  appellant's  plea  of  limita- 
tion, was  so  defectively  recorded  as  to  render  the  plea  unavailable. 
In  this  we  think  there  is  error,  as  pointed  out  in  the  first  assignment. 
The  findings  show,  and  it  seems  undisputed,  that  appellant  Eastham 
and  W.  R.  Gibbs,  a  brother  of  appellee,  purchased  the  land  in  contro- 
versy on  the  18th  day  of  March,  1890,  from  W.  R.  Moore,  the  com- 
mon source  of  title  herein.  The  deed  was  duly  recorded  in  Haskell 
County,  April  2,  1890,  and  thus  describes  the  land:  "All  that  tract 
or  parcel  of  land  situated  in  Haskell  County,  Texas,  being  eighty 
acres,  known  as  block  128,  subdivision  of  the  Peter  Allen  2/3  league 
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survey  No.  140,  abstract  No.  2,  certificate  No.  136,  patent  No.  165, 
vol.  17,  as  shown  by  map  of  said  subdivision  recorded  in  book  M7, 
deed  records  of  Haskell  County,  Texas."  W.  B.  Gibbs  died  in  Hunts- 
ville,  Texas,  March  21,  1896,  leaving  a  written  will  afterwards  duly 
probated  in  which  he  named  his  wife,  Lillian  C.  Gibbs,  as  independent 
executrix.  On  the  19th  day  of  May,  A.  D-  1898,  said  Lillian  C. 
Gibbs,  as  such  independent  executrix,  executed  and  delivered  to  L.  C. 
Eastham,  for  a  consideration  of  two  hundred  dollars,  a  deed  convey- 
ing in  terms  property  therein  described  as  follows:  "All  that  certain 
tract  or  parcel  of  land  situated  in  Haskell  County,  Texas,  being 
eighty  acres  known  as  block  No.  128,  subdivision  of  the  Peter  Allen 
2/3  league  survey  No.  140,  abstract  No.  2,  certificate  No.  136,  patent 
No.  165,  vol.  17,  as  shown  by  map  of  said  subdivision  recorded  in 
book  M7,  deed  records  of  Haskell  County,  Texas,  except  so  much 
of  said  tract  or  lot  of  land  as  is  owned  by  said  L.  C.  Eastham  as 
appears  by  the  deed  of  W.  B.  Moore  to  said  L.  C.  Eastham  and 
W.  B.  Gibbs  of  record  on  pages  170  and  171,  book  14,  Haskell  County 
record  of  deeds."  This  deed  was  duly  acknowledged,  and  was  recorded 
in  Haskell  County  on  the  23d  day  of  May,  1898.  The  deed  was  in 
all  things  correctly  recorded  save  that  the  block  number  was  given 
in  the  record  as  28  instead  of  128  as  given  in  the  deed. 

Both  the  findings  and  the  evidence  fi^rther  show  that  in  July,  1898, 
Oscar  Martin,  by  direction  of  appellant,  took  actual  possession  of  the 
land  in  controversy  and  caused  it  to  be  enclosed  by  a  fence,  and  there- 
after until  November,  1904,  leased  the  land  for  the  use  and  benefit  of 
appellant  and  also  rendered  and  paid  all  taxes  thereon  for  him.  Ap- 
pellant testified  that  from  the  time  of  the  original  purchase  from 
Moore  until  the  time  of  his  purchase  from  the  independent  executrix 
he  had  paid  all  taxes  for  the  land  in  the  name  of  Eastham  &  Gibbs, 
but  that  shortly  before  the  purchase  from  Mrs.  Gibbs  he  had  written 
to  Mr.  Martin,  who  was  an  attorney  at  law  looking  after  the  land 
in  this  suit  together  with  some  other  lands,  and  asked  him  to  find 
out  whether  or  not  W.  B.  Gibbs  had  ever  transferred  his  one-half  in- 
terest in  the  eighty  acres  of  land;  that  Martin  replied  that  he  found 
no  transfer  of  any  kind;  that  he  thereupon  took  the  conveyance  from 
Mrs.  Lillian  Gibbs  and  thereafter  directed  the  rendition  and  payment 
of  taxes  in  his  own  name,  claiming  the  whole  of  the  land  as  his  own. 

Appellee  deraigned  title  to  the  one-half  interest  claimed  by  him 
as  follows:  First,  deed  of  trust  from  W.  B.  Gibbs  to  J.  W.  Carey, 
trustee,  dated  January  17,  1895,  conveying,  among  other  property,  the 
land  in  controversy.  This  deed  was  properly  acknowledged,  and  filed 
for  record  in  Walker  County,  Texas,  on  the  same  day,  but  it  does  not 
appear  to  have  been  recorded  in  Haskell  County.  Second,  deed  from 
J.  W.  Carey,  trustee,  conveying  an  undivided  one-half  interest  in  the 
eighty  acres  of  land  described  in  appellee's  petition,  to  Leon  and  H. 
Blum,  dated  February  9,  1895,  duly  acknowledged,  and  recorded  in 
Haskell  County,  April  19,  1895.  Third,  deed  from  Leon  and  H.  Blum 
to  Hyman  Blum,  trustee,  on  March  21,  1895,  acknowledged  and 
recorded  in  Haskell  County,  April  19,  1895,  conveying  property  as 
in  deed  last  mentioned.  Fourth,  deed  from  Hyman  Blum,  trustee,  to 
the  Leon  and  H.  Blum  Land  Company,  dated  February   29,   1896, 
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duly  acknowledged,  and  filed  for  record  in  Haskell  County,  April  14, 
1896,  conveying  an  undivided  one-half  interest  in  the  land  described 
in  plaintiff's  petition.  Fifth,  deed  from  Leon  and  H.  Blum  Land 
Company  to  appellee  Jeff  D.  Gibbs,  dated  the  14th  day  of  October, 
1898,  duly  acknowledged,  and  recorded  in  Haskell  County  on  May 
22,  1908,  conveying,  among  other  property,  the  undivided  one-half 
interest  in  the  land  described  in  appellee's  petition. 

The  findings  are  thus  stated  that  among  other  things  it  may  bo 
seen  that  the  court  evidently  gave  consideration  to  the  fact  the  deed, 
made  the  basis  of  appellant's  plea  of  limitation,  was  defectively  re- 
corded. In  disposing  of  a  similar  objection  to  the  operation  of  the 
five  years  statute  of  limitation  it  was  said  by  our  Supreme  Court  in 
Woodson  v.  Allen,  54  Texas,  551,  that  "we  are  not  of  the  opinion 
that  the  deed  must  be  correctly  copied  in  every  particular  or  otherwise 
defense  can  not  be  made  under  it.  The  copy  must  be  sufficiently 
accurate  to  enable  persons  examining  the  record  to  see  what  land  is 
embraced  in  it,  and  that  the  record  and  deed  are  for  the  same  land. 
Tf  it  does  this,  we  think  it  sufficient."  See  also  Udell  v.  Peak,  70 
Texas,  547.  Tested  by  the  rule  so  stated,  we  think  it  scarcely  to  be 
doubted  that  the  record  of  the  deed  from  Mrs.  Lillian  Gibbs  to  appel- 
lant was  sufficient,  if  otherwise  supported,  to  sustain  appellant's  plea 
of  the  five  years  statute.  The  record  was  in  all  respects  accurate  save 
only  in  the  reference  to  the  block.  While  the  block  number  as  stated 
was  given  in  the  record  as  28  instead  of  128  as  in  the  deed,  the 
record  contained  the  further  reference  made  in  the  deed  to  the  Con- 
veyance from  W.  R.  Moore  to  appellant  and  to  W.  R.  Gibbs,  giving 
the  pages  of  the  Haskell  County  record  upon  which  the  deed  of 
Moore  appeared  and  in  which  the  block  number  was  correctly  stated. 
Any  person,  therefore,  of  reasonable  intelligence  examining  ^the  record 
of  the  deed  from  the  independent  executrix  to  appellant  could  not 
be  misled  as  to  what  land  the  deed  purported  to  convey.  If  so,  it 
can  not  be  said  that  appellant's  plea  of  limitation  was  unsupported 
because  alone  of  the  defective  record  of  the  deed  upon  which  his  plea 
was  based. 

From  the  findings  it  is  further  evident  that  the  court  based  his 
judgment  in  part,  at  least,  upon  the  further  fact,  complained  of  in 
the  fifth  assignment,  that  appellee  had  no  notice  of  an  adverse  hold- 
ing of  the  land  in  controversy  on  appellant's  part.  We,  however, 
disregard  such  finding  as  immaterial  and  insufficient  as  an  obstacle 
to  the  operation  of  the  statute.  While  it  is  very  generally  held  that 
for  one  cotenant  to  bar  the  right  of  another  cotenant  the  latter  must 
have  actual  notice  of  the  adverse  claim  or  be  actually  ousted,  yet,  a.« 
said  in  the  case  of  Portis  and  Wife  et  al.  v.  Hill,  administrator,  3 
Texas,  279,  "There  is  no  case  in  which  a  private  individual  will  not 
be  barred  by  an  adverse  possession  continued  for  the  period  prescribed 
as  constituting  a  bar  under  the  statute  of  limitations."  A  cotenant, 
therefore,  as  well  as  another  may  be  barred  provided  the  adverse  claim- 
ant is  asserting  such  title  and  possession  as  to  amount  to  notice  to 
and  an  ouster  of  the  cotenant  sought  to  be  precluded.  Just  what  facts 
will  amount  to  proof  of  such  notice  and  ouster  is  a  question  of  evi- 
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dence  dependent  upon  the  circumstances  and  facts  of  the  particular 
case. 

But  admitting  the  rule  in  all  of  its  strictness,  notice  to  and  ouster 
of  appellee  seems  immaterial  inasmuch  as  the  court  finds,  and  it  is 
undisputed  in  the  record,  that  appellee's  title  was  acquired  after  and 
not  before  appellant's  adverse  claim  and  possession,  if  any,  began. 
Appellant  began  his  claim  of  sole  ownership,  actually  enclosing  the 
land,  etc.,  upon  the  receipt  and  record  of  his  deed  from  Lillian  C 
Gibbs,  as  independent  executrix,  as  early  as  the  23d  day  of  May,  1898. 
At  this  time  the  title  to  the  undivided  one-half  interest  claimed  by 
appellee  was  in  appellee's  grantor,  the  Leon  and  H.  Blum  Land  Com- 
pany. The  land  company,  therefore,  and  not  appellee,  was  the  co- 
tenant  of  appellant  at  the  time  his  adverse  possession,  if  any,  began, 
and  there  is  nothing  in  the  record  indicating  that  said  land  company 
may  not  have  had  full  notice  of  appellant's  claim.  The  record  of 
appellant's  deed  purporting  to  convey  the  interest  acquired  by  the 
company;  the  actual  inclosure  of  the  land  under  open  claim  of  sole 
ownership;  the  rendition  and  payment  of  taxes  in  his  own  name,  were 
at  least  circumstances  tending  to  show  notice  and  such  adverse  pos- 
session as  would  give  right  of  action  to  the  land  company,  and  if  so, 
limitation  as  to  that  company  certainly  began.  Church  v.  Waggoner, 
78  Texas,  200;  Cryer  v.  Andrews,  11  Texas,  170;  Puckett  v.  Mc- 
Daniel,  8  Texas  Civ.  App.,  630  (28  S.  W.,»360).  It  therefore  ap- 
pears to  be  immaterial  that  thereafter  appellee  was  not  also  given 
additional  notice  of  appellant's  adverse  claim,  for  once  the  statute  of 
limitation  begins  to  run  it  is  clear  that  it  will  not  be  interrupted  in 
behalf  of  a  subsequent  purchaser  objecting  to  its  operation  for  want  of  . 
notice. 

We   conclude   that   the    assignments    mentioned    must    be    sustained 
and  the  judgment  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  Central  Railroad  Company  et  al.  v.   Shropshire  & 

Shepperd. 

Decided  January  22,  1910. 

Carriers — Delay  In  Transportation — Damages — Proximate  Cause. 

Although  a  railroad  company  was  negligent  in  failing  to  transport  and 
deliver  in  due  time  a  machine  operated  by  the  owner  for  profit  and  would 
therefore  be  liable  for  the  damages  caused  by  its  own  negligence,  it  would 
not  be  liable  for  the  damages  resulting  to  the  owner  from  such  further  delay 
as  was  caused  by  the  breach  of  his  contract  by  a  third  party  who  failed  and 
refused  after  the  machine  was  delivered  to  the  owner  by  the  railroad  com- 
pany to  haul  the  same  to  the  grounds  where  it  was  to  be  set  up  and  operated1; 
and  this,  though  the  third  party  would  not  have  breached  his  contract  if  the 
railroad  company  had  delivered  the  machine  in  a  reasonable  time. 

Appeal  from  the  County  Court  of  Jones  County.     Tried  below  be- 
fore Hon.  Jas.  P.  Stinson. 

J.  A.  Kibler  and  Thomas  &  Chapman,  for  appellants. — The  only 
obligation  resting  upon  defendants  was  to  deliver  the  machine  in  the 
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usual  and  ordinary  time.  They  were  not  responsible  for  the  time  it 
took  plaintiffs  to  unload  and  put  the  machine  in  operation,  nor  any 
delay  caused  by  the  failure  of  plaintiffs  in  unloading  said  machine 
and  putting  same  up  ready  for  operation,  after  same  had  been  deliv- 
ered at  Rotan  by  defendants.  Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Young 
&  Ball,  107  S.  W.,  127;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Noelke, 
110  S.  W.,  82;  Chicago  &  E.  I.  R.  Co.  v.  Chestnut  Bros.,  89  S.  W., 
298. 

Brooks  &  Scott  and  J.  M.  Allen,  for  appellees. 

DUNKLIN,  Associate  Justice. — T.  S.  Shropshire,  J.  W.  Shep- 
perd  and  V.  V.  Shropshire  shipped  a  machine  called  a  merry-go- 
round  from  Meridian  to  Rotan.  The  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  was  the  initial  carrier  and  its  connecting  line,  the  Texas 
Central  Railway  Company,  was  the  terminal  carrier.  The  machine 
was  delivered  to  the  initial  carrier  on  the  5th  of  July,  reached  Rotan 
on  the  11th  of  the  same  month,  and  on  the  same  day  was  delivered 
to  the  owners.  The  owners  were  engaged  in  operating  the  machine 
for  hire  and  testified  that  at  the  time  they  delivered  it  for  shipment 
at  Meridian  they  notified  the  agent  of  the  initial  carrier  that  they 
desired  to  install  and  operate  it  at  a  picnic  to  be  held  at  Rotan  the 
11th  and  12th  day  of  July.  This  suit  was  instituted  by  the  owners 
against  the  two  carriers  named  to  recover  damages  claimed  for  loss 
of  profits  for  an  alleged  negligent  delay  in  the  transportation  of  the 
machine,  and  from  a  judgment  in  favor  of  plaintiffs  for  four  hundred 
and  twenty-five  dollars  the  defendants  have  appealed. 

The  picnic  began  on  the  11th  of  July  and  continued  until  the  close 
of  the  13th  of  that  month.  The  machine  reached  Rotan  about  three 
o'clock  p.  m.  on  the  11th  of  July,  and  the  testimony  of  the  plaintiffs 
was,  in  effect,  that  it  usually  required  ten  or  twelve  hours  to  install 
it  for  operation.  On  this  occasion,  however,  the  merry-go-round  was 
not  ready  for  operation  until  about  seven  or  seven-thirty  o'clock  p.  m. 
of  the  12th  of  Julv,  about  twentv-eight  hours  after  its  arrival  in  Rotan. 

Plaintiff  T.  S.  Shropshire  testified  that  in  advance  of  the  arrival 
of  the  shipment  in  Rotan  he  had  engaged  a  drayman  to  haul  it  from 
the  railway  depot  to  the  picnic  grounds,  but  after  its  arrival  the  dray- 
man refused  to  haul  it  on  account  of  being  then  engaged  in  performing 
other  work.  Plaintiff  was  then  compelled  to  make  other  arrangements 
for  transporting  the  machine  and  was  thereby  delayed  in  installing 
it.  Defendants  objected  to  proof  of  this  delay  on  the  ground  that 
the  carriers  were  not  legally  responsible  thereior,  and  in  overruling 
that  objection  we  think  the  court  erred.  If  defendants  negligently 
delayed  the  shipment  and  thereby  incurred  a  liability  to  plaintiffs 
for  damages,  and  if  ten  or  twelve  hours  after  the  arrival  of  the 
machine  in  Rotan  was  the  time  reasonably  required  to  install  it  ready 
for  operation,  then,  in  no  event,  could  defendants  be  held  liable 
for  any  delay  beyond  the  period  of  time  so  required  to  begin  opera- 
tions. To  hold  otherwise  would  be  to  hold  the  defendants  liable  for 
the  breach  of  the  contract  of  the  dravman. 

In  view  of  the  evidence  in  the  record  it  would  be  unreasonable  to 
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say  that  the  defendants  should  have  anticipated  any  unreasonable 
delay  in  installing  the  machine  after  it  reached  Eotan.  The  negli- 
gence of  defendants,  if  any,  in  failing  to  ship  the  machine  to  Eotan 
more  speedily  than  was  done  was  not  the  proximate  cause  of  damages 
resulting  solely  from  the  subsequent  failure  of  the  drayman  to  per- 
form his  contract,  even  though  it  should  be  held  that  but  for  such 
negligence  of  defendants,  the  machine  would  have  arrived  in  Eotan 
before  the  beginning  of  the  picnic  and  at  a  time* when  other  engage- 
ments would  not  have  prevented  the  drayman  from  hauling  the  ma- 
chine to  the  picnic  grounds  immediately  after  it  reached  the  depot, 
as  plaintiff's  evidence  tended  to  show  he  had  promised  to  do.  (Hunt 
Bros.  v.  Missouri,  K.  &  T.  By.  Co.,  74  S.  W.,  69;  Texas  &  P.  By. 
Co.  v.  Bigham,  90  Texas,  223.) 

If  ten  or  twelve  hours  after  the  machine  arrived  at  Eotan  was  a 
reasonable  length  of  time  to  install  it  ready  for  operation,  then  in  no 
event  could  there  be  a  recovery  for  loss  of  profits  on  the  12th  of 
July.  Yet  the  court  instructed  the  jury  that  under  certain  contin- 
gencies stated  in  the  charge,  plaintiffs  would  be  entitled  to  recover 
for  loss  of  profits  on  the  12th  of  July,  as  well  as  for  such  losses  on 
former  days.  Furthermore,  by  the  charge  the  test  of  whether  or  not 
there  was  an  unreasonable  delay  in  installing  the  machine  after  its 
arrival  at  Eotan  was,  in  effect,  made  to  depend  upon  the  question 
whether  or  not  plaintiffs  exercised  ordinary  diligence  in  the  premises. 
The  jury  might  correctly  conclude  that  under  the  same  circumstances 
a  person  of  ordinary  prudence  would  have  relied  upon  the  drayman 
to  haul  the  machine  without  making  other  arrangements,  and  that 
plaintiffs  in  so  doing  should  not  be  held  to  a  lack  of  diligence.  It  is 
quite  probable  that  they  would  then  conclude  that  the  extraordinary 
delay  in  getting  the  machine  from  the  depot  to  the  picnic  grounds, 
which  was  occasioned  solely  by  the  failure  of  the  drayman,  was  charge- 
able to  the  defendants,  and  that  plaintiffs  should  be  allowed  damages 
therefor. 

Appellants  contend  that  the  charge  given  to  the  jury  by  the  court 
was  upon  the  weight  of  the  evidence,  but  when  construed  as  a  whole 
we  do  not  think  this  criticism  is  well  founded. 

There  are  several  other  assignments  of  error  in  the  record,  under 
which  it  is  insisted  that  the  verdict  of  the  jury  was  not  warranted 
by  the  evidence,  but  in  view  of  another  trial  those  assignments  will 
not  be  discussed. 

For  the  error  above  indicated  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ferris  Press  Brick  Company  v.  L.  C.  Thompson  et  al. 

Decided  January  22,  1010. 

1. — Matter  and  Servant — Brick  Kiln — Negligence— Construction. 

In  a  suit  for  damages  for  the  death  of  a  brick  burner  caused  by  the 
negligent  construction  and  decayed  condition  of  a  shed  along  a  brick  kiln 
which  fell  under  the  weight  of  the  deceased,  evidence  considered  and  held 
sufficient  to  sustain  a  verdict  against  the  owner  of  the  kiln. 
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2. — Same — Duty  of  Inspection. 

The  fact  that  the  decayed  condition  of  a  shed  was  not  obvious  or  discov- 
erable by  a  casual  examination  would  not  relieve  the  master  from  liability 
for  damages  resulting  from  its  fall  when  a  proper  inspection  would  have 
revealed  the  decayed  and  unsafe  condition  of  the  same. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below  be- 
fore Hon.  F.  L.  Hawkins. 

G.  C.  Groce,  for  appellant. 

W.  M.  Tidwell  and  Farrar,  McRae  &  Kemble,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  was  an  action  in  the 
District  Court  of  Ellis  County,  Texas,  by  L.  C.  Thompson  et  al.,  widow 
and  children  of  J.  W.  Thompson,  deceased,  against  Ferris  Press  Brick 
Company  for  damages  resulting  from  the  death  of  said  J.  W.  Thomp- 
son, who,  on,  to  wit:  September  15,  1907,  received  injuries  at  the 
plant  of  appellant  resulting  in  his  death.  It  was  claimed  on  behalf 
of  appellees,  plaintiffs  below,  that  the  death  of  said  J.  W.  Thompson 
was  caused  by  actionable  negligence  on  the  part  of  appellant,  of 
which  he  was  an  employe,  in  failing  in  various  particulars  alleged  to 
furnish  him  a  reasonably  safe  place  to  work,  and  in  failing  to  prop- 
erly construct,  inspect  and  keep  in  reasonably  safe  condition  a  shed 
of  one  of  its  brick  kilns,  a  portion  of  which  fell  resulting  in  injuries 
to  said  J.  W.  Thompson,  which  caused  his  death.  The  defendant 
below  answered  by  exceptions,  general  and  special,  a  general  denial, 
and  pleas  of  assumed  risk  and  contributory  negligence  on  the  part 
of  said  J.  W.  Thompson.  A  trial  at  the  September  term,  1908,  of 
the  District  Court  of  Ellis  County,  resulted  in  a  verdict  and  judgment 
for  plaintiffs  below  for  $5,000,  apportioned  between  them,  and  a  new 
trial  being  refused  this  appeal  was  perfected. 

Conclusions  of  fact. — J.  W.  Thompson,  on  the  15th  day  of  Septem- 
ber, 1907,  was  in  the  employ  of  appellant  as'  a  brick  burner  at  its 
plant  in  Ellis  County,  Texas,  on  which  day,  while  at  work  and 
within  the  scope  of  the  duties  of  his  employment,  he  sustained  injuries 
resulting  in  his  death.  At  the  time  of  the  injuries  to  Thompson 
appellant  had  seven  kilns  in  operation  at  its  plant  in  Ferris,  Texas; 
Xos.  1,  2,  3,  4,  5,  and  6  paralleled  each  other  with  about  eighteen  or 
twenty  feet  between  each,  and  these  kilns  faced  to  the  north.  Kiln 
Xo.  7  was  off  by  itself.  A  kiln  has  permanent  walls  of  dry  brick  on 
the  sides  and  ends,  except  that  one  end  is  open.  It  is  about  sixty- 
five  feet  long,  twenty-five  feet  wide  and  eighteen  feet  high,  and  looks 
like  a  solid  structure  without  windows;  at  the  bottom  of  each  side 
are  "eyes,"  which  are  fifteen  in  number  to  the  side,  and  are  two 
brick  wide  and  arched  over,  and  extend  out  from  the  walls  of  the 
kiln  about  eighteen  inches.  Fuel  is  placed  in  these  "eyes"  for  the 
purpose  of  burning  the  brick.  The  green  brick  are  placed  in  the  kiln 
in  such  manner  that  the  heat  can  go  through  them.  On  top  of  the 
green  brick  at  the  top  of  the  kiln  is  a  layer  of  dry  brick  called  a 
platten.     A  ronf  is  constructed  over  each  kiln  as  follows:     Alongside 
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the  kiln,  every  twelve  feet,  posts  of  six  by  eight  stuff  extend  from  the 
ground  to  above  the  top  of  the  kiln.  On  top  of  these  posts  are  plates 
of  four  by  six  timbers,  and  from  these  plates  two  by  six  rafters  are 
attached,  and  upon  which  the  roof  is  placed.  The  roofing  is  one  by 
twelve  boxing  so  arranged  that  half  of  it  can  be  opened  while  a  kiln 
is  burning,  to  enable  the  heat  and  fumes  to  escape.  The  side  sheds 
are  constructed  as  follows:  Near  the  top  of  the  kiln  a  two  by  six 
stringer  is  fastened  to  the  six  by  eight  posts  which  support  the  roof 
of  the  kiln.  This  stringer  runs  all  along  the  side  of  the  kiln.  Rafters 
run  down  from  this  two  by  six  stringer,  and  a  brace  of  two  by  six 
stuff  comes  up  from  the  posts  below  and  meets  this  rafter  near  the 
center  of  the  space  between  the  kilns,  and  the  ends  of  the  rafter 
and  brace  are  sawed  square.  To  this  square  end  is  nailed  a  two  by 
six  stringer  from  one  to  the  other  of  said  rafters  and  braces  all  the 
way  down  the  center  of  the  space  between  the  kilns.  On  the  top  of 
this  framework  is  nailed  one  by  twelve  boxing,  and  the  outer  or 
lower  edge  of  the  shed  thus  constructed  is  about  eleven  feet  from  the 
ground.  There  are  no  posts  supporting  the  outer  edge  of  the  shed. 
The  side  sheds  thus  constructed  from  each  kiln  come  about  together 
in  the  center;  in  fact,  the  outer  edge  of  the  west  shed  of  kiln  No.  5 
projects  slightly  over  the  outer  edge  of  the  east  shed  of  kiln  No.  6. 
There  is  also  a  shed  similarly  constructed  running  the  entire  north 
front  of  kilns  1  to  6,  exceptNthat  posts  from  the  ground  up  support 
the  outer  edge  of  this  shed.  There  are  no  posts  supporting  the  outer 
edge  of  the  side  sheds,  nor  is  there  any  sleeper  between  the  outer 
sleeper  of  the  side  sheds  and  the  sleeper  near  the  top  of  the  kiln  above 
mentioned.  In  burning  a  brick  kiln,  the  brick  burner  frequently  has 
to  go  on  top  of  the  kiln  and  work  the  kiln,  that  is,  to  control  the 
heat,  causing  it  to  go  to  different  parts  of  the  kiln.  He  does  this  by 
working  the  platten — the  dry  brick  on  top.  He  has  a  shovel,  and 
when  the  heat  has  sufficiently  burned  a  brick  he  tightens  up  the 
platten  there  and  opens  it  at  other  places,  and  thus  regulates  the  heat. 
One  witness  testified:  "This  it  hot  work,  and,  besides  the  heat, 
gases  escape  from  the  burning  kiln.  The  burner  puts  something 
under  his  shoes  for  their  protection ;  we  wear  a  piece  of  belt  on  our 
shoe  soles  to  protect  them  from  the  heat.  Sometimes  a  man  can 
stay  longer  on  top  of  a  kiln  than  at  others.  I  have  gone  on  kilns  and 
done  all  the  necessary  work  to  be  done  at  that  particular  time  before 
getting  off,  and  again  I  have  had  to  get  off  before  finishing  the  work. 
Some  kilns  seem  to  have  more  fumes  and  gases  or  sulphur  than 
others,  and  you  can  stay  on  a  kiln  longer  sometimes  than  you  can  at 
other  times.  Usually  one  has  to  get  off  before  finishing  his  necessary 
work,  then  go  back  and  finish  it.  This  is  because  of  the  heat  and 
gas  escaping  through  the  top  of  the  kiln.  Generally,  a  brick  burner, 
when  he  leaves  the  top  of  the  kiln,  gets  off  on  a  shed,  that  is,  if  he 
does  not  aim  to  go  down  to  the  ground.  If  he  has  not  finished  his 
work  and  just  steps  off  to  cool  a  little,  he  steps  off  on  the  shed.  .  .  . 
When  we  got  too  warm  on  the  top  of  the  kiln  and  wanted  to  finish 
before  we  went  down,  we  would  just  step  off  on  a  shed  to  cool.  The 
foreman  knew  that  the  burners  used  the  sheds  for  that  purpose.  On 
the  sheds,  about  one-third  of  the  way  or  a  little  more  from  the  upper 
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edges,  cleats  of  wood,  just  any  kind  of  material  that  could  be  picked 
up,  had  been  nailed  along  the  sheds.  I  know  that  the  burners  used 
the  sheds,  as  I  have  stated,  for  two  or  three  years  before  Mr.  Thomp- 
son was  hurt.  There  was  nothing  else  for  a  man  to  get  out  on  when 
he  got  too  warm  and  had  to  retire,  except  to  go  out  on  the  front  shed 
and  down  to  the  ground." 

The  injuries  to  Thompson  from  which  his  death  resulted  were 
caused  by  the  falling  of  a  portion  of  the  shed  attached  to  kiln  No.  6, 
which  gave  way  at  or"  near  its  outer  or  lower  edge,  causing  Thompson 
to  fall  to  the  ground.  Thompson  was  at  work  on  top  of  kiln  No.  5, 
and  the  heat  and  fumes  and  gases  becoming  so  great  he  stepped  there- 
from to  avoid  the  same  to  the  shed  on  kiln  No.  6,  which  gave  way 
and  he  was  precipitated  to  the  ground.  That  part  of  shed  No.  6 
which  fell  was  in  an  unsafe  condition,  in  that  the  braces,  sleeper  and 
framework  of  the  shed  had  become  decayed  and  rotten,  and  the  nails 
with  which  the  sleepers  were  fastened  to  the  braces  were  rusted  and 
rotten.  This  condition  of  the  shed  could  have  been  discovered  by 
inspection,  and  it  was  appellant's  duty  to  inspect  said  shed,  and  its 
failure  to  do  so  and  its  failure  to  have  the  shed  in  a  reasonably  safe 
condition  for  a  brick  burner  to  retire  upon,  was  negligence  which 
proximately  caused  the  injuries  to  said  Thompson.  The  deceased 
Thompson  was  not  guilty  of  negligence  and  did  not  assume  the  risk. 
By  his  death  appellees  have  sustained  damage  in  the  amount  of  the 
verdict  and  judgment. 

Conclusions  of  law. — It  is  contended  that  the  trial  court  erred  in 
refusing  to  instruct  the  jury  peremptorily  to  return  a  verdict  for  de- 
fendant. As  shown  by  our  conclusions  of  facts,  there  was  no  error  in 
this  action.  The  evidence  made  a  case  of  actionable  negligence  on 
the  part  of  appellant  and  not  purely  an  accident  as  is  contended. 

Nor  does  the  evidence  raise  the  issue  that  appellant  had  provided 
a  safe  way  for  brick  burners  to  go  from  the  shed  of  one  kiln  to  that 
of  another,  and  that  Thompson,  instead  of  adopting  such  safe  way, 
took  a  dangerous  way.  The  evidence  showed  that  the  employes  had 
habitually  used  the  sheds  to  retire  upon  from  the  gases  and  heat  for 
two  or  three  years,  and  that  cleats  of  wood  had  been  nailed  thereon 
to  keep  them  from  slipping  while  so  doing. 

It  is  contended  that  the  fact  that  the  nails  intended  to  hold  the 
roofing  plank  to  the  sleeper  that  broke  were  rusted  to  the  extent 
shown,  and  that  one  end  of  this  sleeper  was  decayed  about  two  of 
the  nails  in  it,  and  that  the  sleeper  was  defective  under  the  roofing 
planks,  are  all  immaterial,  since  it  was  shown  by  production  of  the 
broken  sleeper  itself  that  neither  of  these  conditions  caused  the  break 
which  began  below  the  lowest  nail  on  the  defective  end  and  split  up 
obliquely  to  the  top  of  the  sleeper,  and  that  there  is  nothing  in  the 
evidence  to  show  that  the  master  would  have  anticipated  a  break  of 
this  sleeper  in  this  way.  We  do  not  agree  to  this  contention.  It 
was  the  duty  of  appellant  to  provide  its  employes  a  reasonably  safe 
place  to  work.  About  two  or  three  months  prior  to  the  injury  to 
Thompson  there  had  been  some  repairs  put  upon  the  shed  of  kiln 
No.  6,  the  shed  which  gave  way.    The  workman  who  made  the  repairs 


1910.]  Ferbis  Press  Brick  Co.  v.  Thompson.  637 

asked  Nolen,  the  foreman,  if  he  wanted  him  to  go  ahead  with  the 
repairing  and  get  everything  in  good  shape.  Nolen  replied,  "No,  just 
go  ahead  and  do  what  has  to  be  done  at  present."  The  witness 
Reeves  testified  that  he  "saw  the  broken  down  section  of  the  shed 
where  Thompson  was  injured  the  next  day  after  the  injury,  and  said 
that  the  outer  sleeper  was  broken,  was  busted  and  split  up  and  looked 
to  be  a  little  doty  and  the  nails  were  kind  of  rusted  out.  It  had 
become  decayed  some  and  split  out  and  part  of  the  crack  looked  like 
it  was  old  and  had  become  dry  from  the  heat.  The  decayed  and  split 
part  of  the  stringer  was  somewhere  near  the  center  of  the  piece  at  one 
end.  That  this  shed  was  exposed  to  the  weather,  dust,  smoke  and 
gases  which  made  the  lumber  look  dark,  dusty  and  smoky.  That  all 
the  sheds  had  this  appearance.  That  on  account  of  the  darkened 
condition  of  the  lumber  he  did  not  think  its  soundness  or  unsound- 
ness could  be  told  by  merely  looking  at  it,  nor  could  the  rusted 
and  decayed  condition  of  the  nails  inside  of  the  wood.  A  man  on  top 
of  the  shed  could  not  see  the  stringer  below  except  through  the  cracks 
of  the  roofing  plank,  and  he  supposed  that  a  man  walking  on  the 
ground  below  would  be  six  or  seven  feet  below  this  stringer,  and  he 
did  not  suppose  that  a  man  below,  by  merely  looking  up,  could  see 
the  crack  of  which  he  spoke,  without  close  inspection;  he  had  never 
noticed  it  before." 

McCarson,  a  witness  for  plaintiff,  testified  "that  he  was  a  car- 
penter and  went  to  the  place  about  twenty  or  twenty-five  minutes 
after  the  injury  to  Thompson.  That  he  noticed  the  conditions  as  they 
then  were  at  the  place  of  the  accident.  .  He  found  that  the  sleeper 
that  had  been  broken  had  decayed  some,  and  the  nails  were  very  rot- 
ten. Nearly  everyone  he  looked  at  was  about  rotten  in  two.  He 
could  not  say  for  sure  whether  one  could  have  told  this  condition  by 
merely  looking  at  the  sleeper,  which  was  pretty  badly  smoked  up; 
it  was  smoked  pretty  tolerably  black.  He  could  not  tell  the  extent 
to  which  the  sleeper  was  rotted,  as  he  did  not  pay  very  close  attention 
to  it,  just  noticed  it  was  rotten,  but  did  not  know  to  what  extent. 
When  two  pieces  of  timber  come  together,  and  the  joints  are  subject 
to  the  influence  of  the  weather,  rain,  etc.,  they  begin  to  rot  at  the 
joints  most  every  time,  and  when  one  is  laid  on  the  other  they  are 
apt  to  begin  to  rot  at  the  junction.  One  standing  under  the  shed 
could  not  tell  the  condition  of  the  lumber  under  the  planks  between 
it  and  the  rafter  without  a  close  examination,  but  a  critical  examina- 
tion would  disclose  the  condition,  and  if  such  an  examination  had 
been  made  of  the  sleeper  in  question  and  its  junction  points  with 
other  timbers,  it  would  have  shown  that  a  new  piece  of  lumber  should 
have  been  put  in  its  place  or  that  another  piece  of  lumber  should 
have  been  spliced  on  it;  for  instance,  pieces  of  lumber  four,  five  or 
six  feet  long  could  have  been  spliced  over  the  joint  to  the  sleepers, 
and  have  made  the  place  safe.  The  condition  that  he  saw  showed 
that  some  repairs  were  required,  whether  to  be  made  in  the  way  indi- 
cated or  not/' 

It  may  be  true,  and  doubtless  was,  that  one  casually  walking  under 
the  shed,  it  being  eleven  feet  from  the  ground,  or  casually  walking 
over  the  shed,  would  not  discover  the  defects  therein.     But  the  evi- 
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dence  was  sufficient  to  justify  the  finding  that  a  proper  inspection 
of  the  shed  would  have  disclosed  the  defects  and  the  dangerous  con- 
dition of  the  shed.  The  duty  of  inspection  was  on  appellant.  (Texas 
&  P.  By.  Co.  v.  O'Fiel,  78  Texas,  486;  Williams  v.  Hennefield,  57 
Texas  Civ.  App.,  54,  120  S.  W.,  567.)  There  was  no  duty  of  in- 
spection upon  Thompson.  He  could  rely  upon  the  presumption  that 
the  master  had  done  his  duty  in  this  respect.  The  evidence  did  not 
show  that  the  defect  in  the  shed  was  obvious  or  that  Thompson  had 
notice  of  the  same. 

It  is  assigned  as  error  that  the  court  erred  in  paragraphs  eight  and 
nine  of  the  charge  in  instructing  the  jury,  in  substance,  "that  if  th« 
side  sheds  of  kilns  five  and  six  were  furnished  as  places  of  retire- 
ment by  brick  burners  in  the  course  of  their  employment,  or  were 
permitted  to  be  used  by  such  burners  as  places  of  retirement  in  the 
course  of  their  employment,  that  it  was  the  duty  of  defendant  to  use 
ordinary  care  to  make  reasonable  inspection  of  said  sheds,  and  to 
maintain  them  in  a  reasonably  safe  condition  for  such  purpose;  and  in 
submitting  whether  defendant  failed  to  make  a  reasonable  inspection 
of  the  shed  that  broke;  and  whether  such  failure,  if  such  there  was, 
was  a  proximate  cause  of  the  injuries  to  J.  W.  Thompson;  because 
(1)  there  was  no  evidence  that  the  shed  of  kiln  No.  6,  when  that 
kiln  was  not  in  use,  was  furnished  as  or  was  knowingly  permitted  to 
be  used  as  a  place  of  retirement  for  brick  burners  when  working  on 
kiln  No.  5,  as  J.  W.  Thompson  evidently  used  such  shed  when  he 
was  injured;  neither  was  there  any  evidence  showing  that  the  defend- 
ant should  reasonably  have  anticipated  that  said  Thompson  would 
use  said  shed  as  he  evidently  did  when  he  was  injured;  and  (2)  there 
was  no  evidence  that  the  defendant  had  knowledge  or  notice  of  any 
fact  that  made  it  its  duty,  in  the  exercise  of  ordinary  care,  to  inspect 
the  shed  which  broke  and  the  sleeper  which  broke  with  reference  to 
the  occurrence  which  caused  the  injuries  to  said  Thompson  and  the 
causes  thereof."  This  contention  is  not  sustained.  The  evidence 
justified  a  charge  on  the  duty  of  inspection  of  the  shed,  and  the  jury 
were  justified  in  their  finding  that  a  proper  inspection  would  have 
furnished   knowledge   of  the   defects   therein. 

No  reversible  error  having  been  pointed  out,  the  judgment  is  af- 
firmed. 

ON    REHEARING. 

The  appellant,  in  its  motion  for  rehearing,  contends  that  we  were 
in  error  in  holding  in  our  opinion  that  the  evidence  did  not  raise 
the  issue  that  appellant  had  provided  a  safe  way  for  its  employes  to 
go  from  the  shed  of  one  brick  kiln  to  the  shed  of  another,  and  that 
Thompson,  the  deceased,  instead  of  using  the  safe  way  took  another, 
which  was  dangerous,  to  his  injury.  There  was  evidence  that  planks 
had  been  placed  on  one  side  of  roof  No.  5  to  the  top  of  roof  NTo.  6. 
It  is  not  clear  from  the  evidence  that  these  planks  were  provided  for 
the  burners  or  used  by  them  to  retire  upon.  However,  we  find  the 
trial  court  fairly  and  fully  submitted  to  the  jury  the  issue  as  to 
whether  the  appellant  had  provided  a  safe  way  for  the  burners  to 
retire,  and  were  told  if  it  had  and  that  Thompson,  instead  of  taking 
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the  safe  way,  chose  the  dangerous  way  and  as  a  result  was  injured,  then 
the  jury  were  told  he  assumed  the  risk  and  they  should  find  for 
defendant.     The  motion  for  rehearing  is  overruled. 

Affirmed. 
Writ  of  error  refused 


St.  Louis  Southwestern  Railway   Company  of  Texas  v.   Paul 

A.  Johnston  et  al. 

Decided  January  22,  1910. 

Contract— Mutual  Mistake  of  Fact 

When  a  contract  is  based  upon  the  belief  by  both  parties  that  a  certain 
fact  exists,  equity  will  cancel  the  contract  and  relieve  the  parties  from 
liability  for  failure  to  perform  when  it  is  shown  that  the  fact  does  not  exist 
and  the  contract  is  therefore  practically  impossible  of  performance,  and  this 
though  a  certain  amount  is  named  in  the  contract  as  liquidated  damages 
in  case  of  breach. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

E.  B.  Perkins,  Dan'l  Upthegrove  and  J.  E.  Gilbert,  for  appellants. 
— When  a  contract  provides  that  a  given  sum  shall  be  paid  as  liqui- 
dated damages  in  the  event  of  performance  or  nonperformance  of 
the  specific  act  in  regard  to  which  damages,  in  their  nature  uncer- 
tain, may  rest  in  case  of  default,  and  no  language  is  used  indicating 
an  intention  that  the  sum  stipulated  shall  be  considered  only  as  a 
penalty,  such  sum  will  be  held  to  be  liquidated  damages.  Tobler  v. 
Austin,  22  Texas  Civ.  App.,  99 ;  Collier  v.  Betterton,  87  Texas,  442 ; 
Eakin  v.  Scott,  70  Texas,  442;  Durst  v.  Swift,  11  Texas,  142. 

Holloway  &  Hoilloway,  for  appellees. 

RAIXEY,  Chief  Justice. — At  the  instance  of  appellee,  Johnston, 
the  Stone  Crushing  Company  was  placed  in  the  hands  of  a  receiver, 
John  Frost  becoming  the  receiver.  During  the  pendency  of  such 
receivership  the  appellant  intervened,  seeking  to  recover  damages  for 
the  breach  by  the  Stone  Crushing  Company  of  a  contract  to  furnish 
appellant  a  certain  quantity  of  crushed  stone.  Receiver  Frost  con- 
tested appellant's  claim  and  upon  a  hearing  Frost  won  and  the  rail- 
way company  appeals. 

It  seems  that  one  W.  A.  Smith  owned  a  tract  of  land  in  Hopkins* 
County,  Texas,  about  four  miles  from  appellant's  road,  on  which  land 
was  a  rock  quarry.  Appellant's  agents  knew  of  this  rock  quarry,  and, 
being  desirous  of  securing  rock  with  which  to  ballast  its  road,  solic- 
ited bids  for  the  furnishing  of  same.  Several  parties  investigated,  but 
declined  to  engage  in  the  enterprise.  Finally  one  Sinclair  secured 
a  lease  of  said  land  from  W.  A.  Smith  for  the  purpose  of  utilizing  the 
rock  for  ballasting  purposes  and  entered  into  a  contract  with  appel- 
lant to  furnish  it  a  certain  quantity  of  crushed  rock  for  ballast.     In 
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order  to  carry  out  said  contract  Sinclair  and  associates  incorporated 
under  the  name  of  the  Sinclair- Weeks  Co.  and  subsequently  the  name 
was  changed  by  amendment  to  the  Texas  Stone  Crushing  Company, 
and  virtually  the  same  contract  that  existed  with  the  prior  company 
was  entered  into  between  the  latter  company  and  the  appellant.  The 
contract  opens  with  this  recital :  "Whereas  the  said  railway  company 
desires  to  ballast  a  large  portion  of  its  roadbed  and  track  with  rock, 
and  there  is  a  stone  quarry  and  supply  of  rock  near  Sulphur  Springs, 
Texas,  near  the  track  of  said  railway  company,  near  mile  post  513, 
which  quarry  is  situated  in  Hopkins  County,  Texas,  and  the  said 
quarry  and  rock  are  owned  by  W.  A.  Smith;  and  the  said  party  of 
the  second  part  has  made  an  arrangement  with  the  owner  of  said 
quarry  and  stone  by  which  the  party  of  the  second  part  will,  upon 
the  payment  of  the  consideration  therefor,  be  able  to  secure  sufficient 
rock  for  the  purposes  herein  agreed,  and  there  has  been  erected  at  said 
quarry  a  rock  crushing  plant,  and  the  second  party  has  become  the 
owner  of  the  said  rock  crushing  plant  so  as  to  furnish  rock  to  the 
said  railway  company  in  the  quantities  hereinafter  agreed."  The  con- 
tract then  stipulates  as  to  the  amount  of  rock  to  be  furnished,  the 
price  to  be  paid  and  numerous  other  provisions  in  relation  thereto, 
and  among  them,  in  effect,  is  that  the  damages  that  would  accrue  to 
the  intervener  by  a  breach  of  such  contract  and  by  a  failure  to  fur- 
nish the  rock  for  ballasting  the  intervener's  railroad  track  would  be 
difficult  of  ascertainment  and  that  ten  thousand  dollars  should  be  the 
fixed  and  liquidated  sum  as  damages,  although  the  bond  for  the  faith- 
ful performance  of  the  contract  by  said  parties  was  in  the  sum  of 
fifteen  thousand  dollars.  The  Texas  Stone  Crushing  Company  exe- 
cuted to  appellant  a  bond  in  the  sum  of  $15,000  conditioned  upon  the 
faithful  performance  of  the  contract. 

At  the  time  of  entering  into  the  contract,  both  appellant  and  appel- 
lee were  under  the  impression  that  there  was  rock  more  than  suffi- 
cient to  fulfill  the  contract,  but  in  this  they  were  mistaken.  The 
appellee  entered  upon  the  performance  of  the  contract,  but  after  com- 
plying in  part  discovered  that  there  was  not  near  enough  rock  to  com- 
filete  the  contract  and  abandoned  it.  The  appellant  built  a  spur 
rom  its  main  track  to  the  quarry,  a  distance  of  four  miles,  at  an 
expense  of  about  $12,000,  believing  that  there  was  sufficient  rock  for 
appellee  to  comply  with  its  contract. 

The  evidence  shows  that  the  contract  was  based  on  a  fact  assumed 
by  both  parties  to  the  contract,  that  is,  that  there  was  sufficient  rock 
in  this  particular  quarry  for  the  fulfillment  of  the  contract.  In  this 
respect  there  was  a  mutual  mistake  which  was  material  and  renders 
the  contract  nonenforceable,  as  such  assumed  fact  did  not  in  fact  exist. 

In  the  opening  paragraph  of  the  contract  it  is  assumed  that  the 
quarry  contained  "sufficient  rock  for  the  purposes  herein  agreed." 
W.  E.  Green,  first  vice-president  and  general  manager  of  the  railway 
company,  and  who  acted  for  the  railway  company  in  making  the 
contract,  testified,  in  effect,  that  he  thought  there  was  plenty  of  rock 
for  the  purpose.  Had  looked  over  the  quarry;  had  his  engineer  make 
a  survey  thereof,  and  had  reached  the  conclusion  stated.  "I  said,  'Mr. 
Morgan,  I  don't  doubt  that  there  is  the  quantity  and  quality  of  stone 
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in  that  quarry  that  is  called  for  by  our  contract,  but  it  is  scattered 
and  I  don't  want  to  see  you  get  into  this  thing  unless  you  know  that 
you  can  get  out  the  stuff.'  The  contract  was  prepared  under  my 
direction  or  that  of  my  general  attorney.  I  saw  that  it  had  in  it 
that  recital  about  the  supply  of  rock.  At  that  time,  I  believed  that 
it  was  a  correct  statement  of  the  facts,  and  as  far  as  I  know  Mr. 
Morgan  believed  the  same  thing.  I  think  I  told  Mr.  Morgan  that  I 
was  satisfied  that  there  was  sufficient  rock  there.  I  think  I  told  him 
that  the  rock  was  there  and  the  quantity  enough,  but  the  trouble  was 
in  getting  it  to  the  crusher/' 

John  Sinclair  testified:  "Mr.  Green  told  me  that  he  had  a  deposit 
of  stone  near  Sulphur  Springs  that  he  thought  was  a  good  proposi- 
tion. He  told  me  that  there  was  no  question  in  his  mind  but  that 
there  was  plenty  of  stone  there.  I  asked  Mr.  Eaton,  the  division 
engineer,  if  he  had  made  an  estimate  of  about  how  many  yards  of 
stone  there  was  in  the  hill.  He  said,  TTes.  There  is  all  the  way 
from  500,000  to  700,000  yards/  At  that  time  I  thought  this  esti- 
mate correct." 

Morgan  testified:  "I  never  inspected  the  amount  of  rock.  I  was 
going  on  Sinclair's  and  the  engineer's  statements.  I  did  not  measure 
it.  We  were  anxious  to  get  the  thing  started  and  get  along  so  as  to 
get  stone  for  the  company.  At  the  time  I  made  the  contract  I  believed 
the  things  stated  in  the  preamble  were  true  about  there  being  suffi- 
cient rock  for  the  purposes  of  the  contract.  I  did  not  estimate  the 
amount  of  rock.  I  just  took  the  engineer's  estimate.  It  looked  like 
there  was  plenty  of  rock  there  to  enable  us  to  finish  that  contract." 

W.  E.  Green  found  the  quarry,  and  after  inspection  thereof  con- 
cluded it  would  be  beneficial  to  his  company  to  have  it  worked,  and 
on  the  faith  of  there  being  sufficient  rock  to  supply  the  amount  con- 
tracted for  he  wrote  to  several  parties  to  induce  them  to  work  the 
quarry,  but  they  declined  the  proposition  before  the  contract  here 
was  entered  into,  and  so  great  was  his  faith  that  he  caused  a  spur 
to  be  built  at  an  expense  of  about  $12,000  and  incurred  other  expenses 
in  order  to  procure  rock  sufficient  to  comply  with  the  contract.  The 
only  doubt  that  he  had  in  regard  thereto  was  that  the  parties  could 
not  get  it  out. 

In  volume  9,  Cyc,  399,  the  principle  is  stated  that  "where  certain 
facts  assumed  by  both  parties  are  the  basis  of  a  contract,  and  it  sub- 
sequently appears  that  such  facts  did  not  exist,  there  is  no  agreement." 

In  Edwards  v.  Trinity  &  B.  V.  Ry.  Co.,  54  Texas  Civ.  App.,  334 
(118  S.  W.,  572),  where  the  contract  was  to  furnish  gravel,  sand  and 
clay  for  ballast  of  a  railway  from  a  certain  tract  of  land,  and  it 
was  found  that  the  deposit  of  said  material  was  so  scattered  in 
pockets  that  the  cost  of  removal  was  more  than  the  material  was 
worth,  and  the  contract  breached,  it  was  held  that  there  was  a  mutual 
mistake  of  the  parties  as  to  a  material  matter  that  would  authorize 
the  cancellation  of  the  contract.  The  following  cases,  as  well  as  others, 
sustain  the  principle  here  announced.  Blake  v.  Lobb,  68  N".  W. 
(Mich.),  427;  Fritzler  v.  Robinson,  31  X.  W.  (Iowa),  61;  Muhlen- 
berg v.  Henning,  116  Pa.  St.,  138;  Ontario  v.  Cutting,  134  Cal,  21  j 
Vol,  LVTII  Civil— 41, 
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Buchanan  v.  Layne   (Mo.  App.),  68  S.  W.,  952;  Nordyke  v.  Kehlor 
(Mo.  Sup.),  56  S.  W.,  287. 

It  is  contended  by  appellant  that  by  the  terms  of  the  contract  the 
appellee  bound  himself  to  carry  out  the  contract  and  stipulated  therein 
to  pay  the  sum  of  $10,000  as  liquidated  damages  in  case  the  contract 
was  breached,  the  amount  of  damages  being  difficult  of  ascertainment. 
We  do  not  believe  the  contract  should  be  so  construed.  It  should  be 
construed  in  the  light  of  the  facts  that  existed  at  the  time.  The  par- 
ties did  not  contemplate,  at  the  time,  that  there  was  not  sufficient 
rock  on  the  land  to  meet  the  requirements,  but  assumed  that  there  was 
sufficient  rock  on  the  land,  and  on  that  assumption  the  contract  was 
based.  In  assuming  that  fact,  both  parties  were  mistaken,  hence  the 
breach  provided  for  was  one  which  might  occur  though  the  quantity 
of  rock  was  sufficient  to  equal  the  amount  specified  in  the  contract. 
The  nonexistence  of  the  rock  in  sufficient  amounts  was  not  in  the 
minds  of  the  parties,  therefore  no  binding  agreement  was  entered  into. 
There  was  no  warranty  that  the  rock  existed,  nor  was  there  any  stip- 
ulation to  that  effect  m  the  contract.  It  would  be  inequitable  to  en- 
force such  a  contract,  for  it  would  be  enforcing  a  contract  that  would 
never  have  been  entered  into  had  the  true  facts  been  known.  Both 
parties  lost  by  the  transaction,  and  for  the  crushing  company  to  be 
made  to  respond  in  damages  under  the  facts  seems  to  us  clearly  un- 
just.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Itasca  Independent  School  District  v.  E.  A.  McElroy  et  al. 

Decided  January  22,  1910. 

1. — Amendment  of  Constitution — Article  XVII,  Section  I,  Construed. 

Under  the  provisions  of  section  I  of  article  XVII  of  the  Constitution,  in 
order  to  adopt  a  proposed  amendment  to  the  Constitution,  it  is  only  necessary 
that  the  amendment  receive  a  majority  of  the  votes  cast  on  the  proposition 
involved;  and  not  a  majority  of  the  total  votes  polled  at  the  election. 

2. — Independent  School  Districts— Levy  of  Tax. 

Under  the  provisions  of  the  Constitution  aa  amended  in  1908  and  the 
Act  of  the  31st  Legislature  putting  said  amendment  into  effect,  the  authority 
of  the  voters  of  an  independent  school  district  for  the  levy  of  a  tax  and  the 
issuance  of  bonds  by  the  school  trustees  is  to  be  secured  by  the  election  for 
that  purpose;  and  the  specific  rate  of  tax  for  maintenance  and  for  bond  pur- 
poses respectively  is  to  be  fixed  by  the  trustees,  within  the  limits  allowed,  to 
pay  first  the  interest  on  the  bonds  and  provide  a  sinking  fund  for  their 
retirement  at  maturity,  and  then  such  an  amount  fixed  for  maintenance  as 
the  prescribed  maximum  rate  will  permit. 

3. — Same — Act  Constitutional. 

The  Act  of  the  31st  Legislature  putting  into  effect  the  constitutional 
amendment  of  1908  concerning  the  levy  of  a  school  tax,  is  not  subject  to  the 
objection  that  it  is  violative  of  the  Constitution  in  that  the  aggregate  of  the 
taxes  authorized  thereby  for  the  payment  of  bonds  and  the  maintenance  of 
schools  exceeds  the  constitutional  limit  of  fifty  cents  on  the  one  hundred 
dollars  of  valuation. 
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4. — Same — Rate  of  Tax. 

Since  the  passage  of  the  Act  of  1908,  it  is  not  necessary  that  the  specific 
rate  of  tax  to  be  levied  by  the  school  trustees  should  be  stated  in  the  order 
for  the  election  nor  determined  at  the  election  held  to  decide  whether  an 
additional  tax  for  school  purposes  should  be  levied  and  collected. 

5. — Same — OrderB  for  Election — Construction. 

The  trustees  of  an  independent  school  district  made  and  entered  separate 
orders  on  the  same  day  for  an  election  to  determine  whether  a  tax  should 
be  levied  for  maintenance  of  the  schools  not  to  exceed  fifty  cents  on  the  one 
hundred  dollars  valuation,  and  to  determine  whether  bonds  should  be  issued 
and  the  tax  levied  for  their  support.  Held,  the  two  orders  amounting  prac- 
tically to  one  order  for  an  election  to  determine  whether  or  not  a  mainte- 
nance tax  and  bond  tax,  which  together  should  not  exceed  fifty  cents  on  the 
one  hundred  dollars  valuation,  should  be  levied,  and  levied  in  such  an  amount 
for  bond  purposes  as  not  to  exceed  the  limit  prescribed  by  law,  and  for 
maintenance  purposes  such  amount  as,  added  to  the  amount  for  bond  pur- 
poses, would  not  exceed  the  maximum  of  fifty  cents  allowed  for  both  purposes. 

6.— Sane. 

When  the  maximum  tax  of  fifty  cents  on  the  one  hundred  dollars  is 
ordered  at  an  election  to  determine  whether  both  a  tax  for  the  support  of 
school  bonds  and  an  additional  tax  for  the  maintenance  of  the  schools  shall 
be  levied,  it  becomes  the  duty  of  the  school  trustees  to  so  apportion  the 
tax  between  the  two  purposes  as  not  to  violate  the  law  on  the  subject,  and 
this,  though  the  order  for  the  election  was  susceptible  of  the  construction 
that  the  maximum  tax  of  fifty  cents  on  the  one  hundred  dollars  valuation 
was  intended  for  the  maintenance  alone  of  the  schools. 

7. — Same — Order  for  Election. 

In  independent  school  districts  authority  is  conferred  upon  the  trustees 
of  such  districts  to  order  elections  to  determine  whether  an  additional  school 
tax  shall  be  levied  and  collected.  In  common  school  districts  such  authority 
is  conferred  upon  the  county  judge  and  notice  must  be  given  by  the  sheriff. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  W.  C.  Wear. 

R.  V.  Davidson,  Attorney-General,  C.  A.  Leddy,  Special  Assistant 
Attorney-General,  and  Ivy,  Hill  &  Greenwood,  for  appellants. — Where 
it  is  provided  by  law  that  a  proposition  shall  be  submitted  to  the  voters, 
and  those  favoring  it  shall  cast  an  affirmative  vote,  and  those  opposed 
a  negative  vote,  and  that  a  majority  of  the  votes  given  is  necessary 
to  the  adoption  of  the  measure,  then  the  only  votes  to  be  considered  in 
determining  the  result  are  those  cast  on  the  particular  question; 
especially  is  this  true  when  there  is  no  express  provision  of  law  to  the 
contrary.  Although  the  proposition  was  submitted  in  a  general  elec- 
tion, and  although  the  highest  number  of  votes  were  on  some  other 
question  or  for  some  candidate,  it  would  make  no  difference.  Green 
v.  State  Board  of  Canvassers  (Idaho),  47  Pac,  259;  State  v.  Barnes 
(N.  D.),  55  K  W.,  883;  Gillespie  v.  Palmer,  20  Wis.,  572;  Bott  v. 
Secretary  of  State  (K  J.),  45  L.  R.  A.,  251;  Howland  v.  San 
Joaquin  County  Supervisors,  41  Pac,  864;  article  IV,  section  3, 
Const.;  Rev.  Stats.,  arts.  1760,  1761;  Election  Laws,  29th  Leg.,  p. 
529,  sec.  36 ;  City  of  South  Bend  v.  Lewis,  37  N.  E.,  986 ;  Montgom- 
ery County  Fiscal  Court  v.  Trimble  (Ky.),  42  L.  R.  A.,  738;  State 
y.  Langlie  (N.  D.),  32  L.  R.  A.,  723;  Marion  County  Corns,  v.  Wink- 
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ley,  29  Kans.,  36;  Cass  County  v.  Johnston,  95  U.  S.,  360;  Walker  v. 
Osyald,  11  AtL,  711;  Smith  v.  Proctor,  14  L.  E.  A.,  403;  May  v. 
Bermel,  20  N.  Y.  App.  Div.,  53,  46  N.  Y.  Supp.,  622;  Schlichter  v. 
Keiter,  22  L.  B.  A.,  161;  Bishop  v.  State,  39  L.  R.  A.,  278,  1040; 
Carroll  County  v.  Smith,  111  U.  S.,  556. 

The  taxpaying  voters  of  Itasca  Independent  School  District  had  the 
right  by  a  majority  vote  to  authorize  the  issuance  of  the  bonds  for 
building  purposes,  and  at  the  same  time,  in  said  school  district  elec- 
tion, to  authorize  a  maintenance  tax,  the  aggregate  tax  for  both  pur- 
poses not  being  in  excess  of  fifty  cents  on  the  one  hundred  dollars 
valuation,  and  it  was  not  necessary  that  the  rate  of  tax  be  determined 
in  said  election.  The  voters  assented  to,  and  authorized  a  rate  not 
to  exceed  the  maximum  as  fixed  by  the  Constitution  and  laws.  Article 
7,  section  3,  of  the  Constitution,  as  amended  by  Const,  amendment 
adopted  in  1908;  Acts  of  31st  Legislature,  chapter  12,  page  17,  and 
sections  154  and  154a;  County  of  Mitchell  v.  City  Natl.  Bank  of 
Paducah,  Ky.,  91  Texas,  361;  Bassett  v.  City  of  El  Paso,  88  Texas, 
168;  Dwyer  v.  Hackworth,  57  Texas,  245;  City  of  Fort  Worth  v. 
Davis,  57  Texas,  236. 

The  control  of  the  public  schools  in  said  school  district,  and  the 
calling  of  a  tax  election,  and  all  matters  incident  to  said  school  dis- 
trict, rested  with  its  trustees;  and  the  county  judge,  sheriff  and  Com- 
missioners' Court  have  nothing  to  do  with  same.  The  county  judge 
was  not  authorized  to  call  the  election  in  question,  as  contended  by 
appellees.  Sections  6,  50,  51,  52,  53,  54,  58,  67,  69,  70,  71,  72,  76, 
77,  78,  81,  133,  136,  153,  154,  157,  158,  161,  173,  and  especially  sections 
162,  163,  164,  165,  166,  167,  168,  169  of  Acts  of  29th  Legislature, 
pages  263  to  311. 

A  Constitution  which  provides  that  an  amendment  should  be  de- 
clared adopted  where  it  receives  a  majority  of  the  votes  cast  is  fully 
complied  with  when  a  majority  of  those  voting  on  that  question  vote 
in  favor  thereof.  Alley  v.  Denson,  8  Texas,  297;  Cass  County  v. 
Johnston,  95  TT.  S.,  360;  Douglass  v.  Pike  County,  101  TT.  S.,  677; 
Board  v.  Smith,  111  U.  S.,  556 ;  Knox  County  v.  National  Bank,  147 
IT.  S.,  99;  Gillespie  v.  Palmer,  20  Wis.,  572;  Dayton  v.  City  of  St. 
Paul,  22  Minn.,  400;  Green  v.  Board  (Idaho),  47  Pac,  259;  State 
v.  Barnes,  55  N.  W.,  883;  Bott  v.  Wurts,  Sec.  of  State  (New  J.),  45 
L.  R.  A.,  251 ;  Smith  v.  Proctor,  14  L.  R.  A.,  403 ;  May  v.  Bermel, 
20  N".  Y.  App.  Div.,  53,  46  N.  Y.  Supp.,  622;  Sanford  v.  Prentice, 
28  Wis.,  358;  Howland  v.  Board  of  Supervisors,  41  Pac,  864;  Mont- 
gomery County  Fiscal  Court  v.  Trimble  (Ky.),  47  S.  W.,  773;  State 
v.  Langlie,  32  L.  R.  A.;  723 ;  Marion  County  Corns,  v.  Winkley,  29 
Kan.,  36;  State  v.  Echols,  20  Pac,  523;  Taylor  v.  Taylor,  10  Minn., 
107;  Citizens  v.  Williams,  37  L.  R.  A.,  768;  Tavlor  v.  McFadden,  50 
N.  W.,  1070;  People  v.  Town  Clerk  of  Harp,  67  111.,  62;  Dunnovan 
v.  Green,  57  111.,  67;  State  v.  Padgitt,  19  Florida,  339;  Louisville 
&  N\  R.  Co.  v.  Davidson  Countv  Court,  62  Am.  Dec,  452;  Madison 
County  v.  Priestley,  42  Fed.,  817;  Oldknow  v.  Wainwright,  2  Bur- 
rows, '1017;  Gosling  v.  Vealev,  Adol.  &  E.  (X.  S.),  406,  7  Q.  B.; 
Rushville  Gas  Co.  v.  City  of"  Rushville,  6  L.  R.  A.,  315;  State  v. 
Dillon,  25  N.  E.,  136;  Mobile  Savings  Bank  v.  Board  of  Supervisors 
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of  Oktibbeha  County  (D.  C.),  22  Fed.,  580;  State  v.  Mayor  of  City 
of  St.  Joseph,  37  Mo.,  272;  State  v.  Binder,  38  Mo.,  455;  Metcalfe 
v.  City  of  Seattle,  1  Wash.  St.,  297;  Yesler  v.  City  of  Seattle,  25 
Pac.,  1014;  Lamb  v.  Cain,  14  L.  E.  A.,  518;  State  v.  Vanosdal,  15 
L.  R.  A.,  832;  City  of  South  Bend  v.  Lewis,  37  N.  E.,  986;  Pittsburg, 
C.  C.  &  St.  L.  Ry.  Co.  v.  Harden,  37  N.  E.,  324;  Schlichter  v. 
Keiter,  22  L.  R.  A.,  161 ;  Kuns  v.  Robertson,  40  N.  E.,  354. 

Where  the  manner  of  exercising  a  given  power  is  prescribed  by  the 
Constitution,  the  method  thus  designated  is  exclusive.  State  v.  Barnes, 
24  Fla.,  29;  Holland  v.  State,  15  Fla.,  553;  Field  v.  The  People,  3 
111.,  79 ;  Fletcher  v.  Oliver,  25  Ark.,  289 ;  Page  v.  Allen,  58  Pa.  St., 
338 ;  Opinion  of  Justices,  18  Me.,  458. 

When  both  executive  and  legislative  departments  have  by  practical 
construction  of  a  constitutional  provision  accepted  and  acted  upon  it 
as  having  a  certain  meaning,  the  conclusion  so  reached  will  be  ac- 
corded great  weight  by  the  judiciary  when  called  upon  to  construe 
the  law,  and  will  in  general  control  whenever  the  question  is 
doubtful  or  open  to  reasonable  doubt.  Fairbank  v.  United  States, 
181  U.  S.,  &83 ;  State  v.  McAllister,  88  Texas,  286 ;  Levin  v.  United 
States,  128  Fed.,  826;  City  of  Fort  Worth  v.  Davis,  57  Texas,  225; 
Nye  v.  Foreman,  74  N.  E.,  140,  215  111.,  285;  Wallace  v.  Board  of 
Equalization,  86  Pac,  365;  State  v.  New  Orleans  Ry.  &  L.  Co.,  40 
So.,  597;  State  v.  Galusha,  104  X.  W.,  197;  County  of  Denver  v. 
Board  of  Commissioners,  77  Pac,  858;  Epping  v.  City  of  Columbus, 
43  S.  E.,  803;  State  v.  Tingey,  67  Pac,  33;  Board  of  Railway  Com- 
missioners of  Calif,  v.  Market  St.,  Ry.  Co.,  64  Pac,  1065;  Frost  v. 
Pfeifer,  58  Pac,  147. 

The  records  of  the  office  of  the  Secretary  of  State  showing  the  elec- 
tion returns  since  the  adoption  of  the  Constitution  of  1876,  of  which 
this  court  can  take  judicial  knowledge,  shows  that  at  the  general  elec- 
tion in  November,  1890,  the  total  vote  cast  for  Governor  in  said  elec- 
tion was  343,270.  An  amendment  to  article  VIII,  section  9,  of  the 
Constitution,  was  voted  on  which  received  the  following  vote : 

For  the  amendment 129,391 

Against  the  amendment 71,637 

At  a  special  election  held  on  August  11,  1891,  five  amendments 
were  submitted.  The  amendment  to  article  XVI,  section  11,  received 
the  following  vote: 

For  the  amendment 58,797 

Against  the  amendment 18,320 

Total  vote  cast  on  said  amendment 77,117 

For   amendment   to   article   V,    amending   various 
.  sections  of  the  judiciary  provision  of  the  Con- 
stitution, received    37,445 

Against  said  amendment 35,695 

Taking  the  highest  vote  cast  in  this  election  on  the  amendment  to 
article  XVI,  section  11,  as  the  number  of  votes  cast  in  the  election, 
we  find  that  the  amendment  to  article  V  did  not  receive  a  majority  of 
all  the  votes  cast  in  this  election. 

In  the  general  election  in  Xovember,  1894,  the  total  vote  cast  for 
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Governor  in  said  election  was  422,716.  In  this  election  an  amendment 
to  article  III,  section  51,  was  voted  upon  and  received  the  following 
vote: 

For  the  amendment 192,033 

Against  the  amendment 79,718 

At  the  general  election  in  November,  1904,  the  total  vote  cast  for 
Governor  was  280,241.  In  this  election  three  amendments  were  sub- 
mitted. 

Article  III,  section  52,  received  the  following  vote: 

For  the  amendment 66,003 

Against  the  amendment 50,373 

Article  III,  section  51,  received  the  following  vote: 

For  the  amendment * 90,042 

Against  the  amendment 42,035 

Article  XVI,  section  16,  received  the  following  vote: 

For  the  amendment 70,056 

Against  the  amendment 54,160 

In  the  general  election  in  November  1906,  the  total  vote  cast  for 
Governor  was  183,704.     At  this  election  three  amendments  were  sub- 
mitted, two  of  which  received  a  larger  vote  in  favor  of  than  against. 
Section  2,  article  VIII,  received  the  following  vote: 

For  the  amendment 58,125 

Against  the  amendment 31,674 

Section  9,  article  VIII,  received  the  following  vote: 

For  the  amendment 44,936 

Against  the  amendment .42,144 

(See  Executive  Records,  1890,  1891,  U894,  1904,  1906,  office  Secre- 
tary of  State.) 

That  this  court  can  take  judicial  knowledge  of  the  election  returns 
on  constitutional  amendments  is  well  settled.  Prohibitory  amendment 
cases,  24  Kan.,  700;  State  v.  Cooley,  58  N.  W.,  154;  State  v.  Stearns, 
72  Minn.,  200,  75  N.  W.,  210;  Gardner  v.  Collector,  6  Wall.,  499; 
Ottman  v.  Hoffman,  28  N.  Y.  Supp.,  28;  Kokes  v.  State,  76  N.  W., 
467;  State  v.  Seibert,  32  S.  W.,  670;  Martin  v.  Aultman,  49  S.  W., 
749;  State  v.  Swift,  69  Ind.,  505. 

Morrow  &  Smithdeal,  for  appellees. — The  qualified,  property  tax- 
paying  voters  of  the  Itasca  Independent  School  District  having  at  an 
election  held  for  that  purpose  voted  a  tax  of  fifty  cents  on  the  one 
hundred  dollars  upon  all  the  taxable  property  in  said  district,  the  tax- 
ing power  of  said  district  was  exhausted  and  there  existed  therein  no 
power  or  authority  to  levy  an  additional  tax  to  pay  the  interest  and 
sinking  fund  upon  the  bonds  to  be  issued,  and  no  authority  to  issue 
bonds.  Amendment  to  the  Constitution,  article  III,  section  7,  con- 
tained in  the  Act  of  the  Thirtieth  Legislature,  page  413;  Acts  of  the 
Thirty-First  Legislature,  chapter  12,  section  154,  page  21;  Dumphy 
v.  Humboldt  County  Supervisors,  58  Iowa,  273;  Atchison,  T.  &  S. 
F.  Ry.  Co.  v.  Atchison  County  Commissioners,  47  Kan.,  722;  State  v. 
Cage,  34  La.  Ann.,  506;  Wattles  v.  Lapeer,  40  Mich.,  624;  Arnold  v. 
Hawkins,  95  Mo.,  569;  Cummings  v.  Fitch,  40  Ohio  St.,  56. 

If  it  should  be  held  that  the  Itasca  Independent  School  District  in 
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voting  a  maintenance  tax  had  not  voted  a  specific  rate  of  fifty  cents 
on  the  one  hundred  dollars,  but  had  simply  given  the  trustees  of  the 
district  authority  to  levy  a  rate  for  maintenance  purposes  in  any  sum 
less  than  fifty  cents  on  the  one  hundred  dollars,  then  we  submit  as 
our  second  proposition  that  such  delegation  of  authority  to  the  trus- 
tees is  not  authorized  by  the  amendment  to  article  III,  section  7,  of 
the  Constitution.  Amendment  to  section  3,  article  VII,  of  the  Consti- 
tution, Laws  of  1907,  page  413. 

The  Act  of  the  Thirty-First  Legislature  declaring"  that  the  trustees 
of  a  district  may  levy  a  tax  of  not  exceeding  fifty  cents  on  the  one 
hundred  dollars  without  first  submitting  to  the  voters  a  specific  amount 
of  tax  to  be  levied,  is  in  conflict  with  the  amendment  to  article  III, 
section  7,  of  the  Constitution,  in  that  the  amendment  to  the  Consti- 
tution only  grants  the  power  to  the  Legislature  to  authorize  the  trus- 
tees to  levy  a  tax,  provided  the  voters  "vote  such  tax."  Amendment 
to  article  III,  section  7,  Constitution,  Laws  of  1907,  page  413. 

The  words  "such  tax"  in  the  amendment  to  the  Constitution  refers 
to  the  preceding  language  in  said  amendment,  "an  additional  ad 
valorem  tax,"  and  the  power  granted  to  the  Legislature  is  to  authorize 
the  trustees  to  levy  such  ad  valorem  tax  only  as  shall  have  been 
voted  by  the  voters  at  an  election  held  for  that  purpose,  and  in  this 
case  there  having  been  no  election  held  for  the  purpose  of  determin- 
ing the  rate  of  tax,  and  the  voters  not  having  voted  the  amount  of 
tax,  it  follows  that  a  levy  is  unauthorized.  Warner  v.  Houston,  28 
S.  W.,  408;  United  States  v.  Gooding,  12  Wheating  (U.  S.),  477; 
27  Am.  &  Eng.  Enc.  Law,  361;  Evans  v.  State,  50  N.  E.,  820; 
Ventura  County  v.  Clay,  112  Cal.,  65;  Tillson  v.  State,  29  Kan.,  452; 
Long  v.  Wagoner,  47  Mo.,  179;  State  v.  Brannon,  53  K  C,  208; 
Garvin  v.  State,  13  Lea.  (Tenn.),  172;  Valentine  v.  Borden,  100 
Mass.,  280. 

The  amendment  to  article  III,  section  7,  of  the  Constitution,  gives 
power  to  the  Legislature  to  provide  the  method  whereby  the  quali- 
fied, taxpaying  voters  may  fix  the  rate  of  tax  to  be  levied  against 
their  property,  viz.:  "At  an  election  held  for  that  purpose,  and 
having  prescribed  that  manner  of  exercising  the  power,  the  manner 
thus  prescribed  is  exclusive  and  prohibits  the  Legislature  from  author- 
izing the  school  trustees  to  fix  the  rate  of  tax  to  be  levied.  Black  on 
Interpretation  of  Law,  23;  amendment,  article  III,  section  7,  Laws 
1907,  page  413;  State  v.  Barnes,  24  Fla.,  29;  Holland  v.  State,  15 
Fla.,  553;  Fletcher  v.  Oliver,  25  Ark.,  289;  Page  v.  Allen,  58  Pa. 
St.,  338. 

The  election  held  in  said  Itasca  Independent  School  District  for 
the  issue  of  bonds  and  levy  of  tax  therefor  is  void  because  the  order 
of  election  and  the  '  notice  of  election  therefor  failed  to  state  any 
amount  of  tax  to  be  levied,  and  failed  to  state  that  the  rate  would 
be  fifty  cents  on  the  one  hundred  dollars  property  valuation  or  less 
than  that  amount.  Amendment,  article  III,  sec.  7,  Constitution,  Laws 
1907,  page  413;  Laws  1909,  page  21,  sec.  154;  Parks  v.  West,  108 
S.  W.,  470;  Lowrance  v.  Schwab,  46  Texas  Civ.  App.,  67;  Acts  of 
1905,   chapter   124,   sec.    157;   Acts   of   1909,   chapter   12,   sec.    154; 
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Fort  Worth  v.  Davis,  57  Texas,  225;  Frosh  v.  Galveston,  73  Texas, 
410;  Sedgwick  on  Statutory  and   Constitutional  Law,  397. 

The  amendment  to  article  III,  sec.  7,  of  the  Constitution  of  the 
State,  having  been  submitted  to  a  vote  of  the  people  at  a  general 
election,  at  which  there  were  cast  300,743  votes;  and  there  having 
been  cast  for  said  amendment  130,402  votes,  it  did  not  receive  a 
majority  of  the  votes  cast,  although  there  were  cast  against  it  only 
52,077  votes.  State  v.  Babcock,  17  Neb.,  188,  22  N.  W.,  372;  Tecum- 
seh  Bank  v.  Saunders,  71  N.  W.,  779 ;  State  v.  Powell,  27  So.,  927 ; 
State  v.  Swift,  69  Ind.,  505;  In  re  Denny  (Ind.),  59  N.  E.,  360; 
Rice  v.  Palmer  (Ark.),  96  S.  W.,  396;  People  v.  Town  of  Berkeley, 
36  Pac.,  591,  23  L.  R.  A.,  838;  People  v.  Brown,  11  111.,  478;  Peo- 
ple v.  Garner,  47  111.,  246 ;  People  v.  Wiant,  48  111.,  263 ;  Chestnut- 
wood  v.  Hood,  68  111.,  132;  Belknap  v.  City  of  Louisville,  36  S.  W., 
1118,  34  L.  R.  A.,  256;  Stebbins  v.  Judge,  66  N.  W.,  594;  Bayard 
v.  Klinge,  16  Minn.,  249;  Everett  v.  Smith,  22  Minn.,  53;  Singer- 
land  v.  Norton,  61  N.  W.,  322;  Smith  v.  Board,  65  N.  W.,  956; 
State  v.  Winkelmeier,  35  Mo.,  103;  State  v.  Sutterfield,  54  Mo.,  391; 
State  v.  Mayor  of  St.  Louis,  73  Mo.,  435 ;  State  v.  Francis,  8  S.  W., 
1;  State  v.  McGowan,  39  S.  W.,  771;  State  v.  Lancaster  County,  6 
Neb.,  474;  State  v.  Bechel,  34  N.  W.,  342;  State  v.  Anderson,  42 
N.  W.,  421;  State  v.  Van  Camp,  54  N.  W.,  113;  Bryan  v.  City  of 
Lincoln,  50  Neb.,  620;  Enyart  v.  Trustees,  25  Ohio  St.,  618;  State 
v.  Foraker,  23  N.  E.,  491,  6  L.  R.  A.,  422;  Sanford  v.  Prentice,  28 
Wis.,  358. 

Whether  or  not  a  constitutional  amendment  has  been  adopted  and 
becomes  a  part  of  the  organic  law  is  a  question  which  the  judicial 
branch  of  the  State  has  a  right  to  determine,  and  that  its  right  to 
determine  it  can  not  be  forestalled  by  the  certificate  of  any  executive 
officer.  Rice  v.  Palmer,  96  S.  W.,  396;  State  v.  Powell,  27  So., 
928;  State  v.  McBride,  29  Am.  Dec,  636;  University  of  N.  C.  v. 
Mclver,  72  N.  C,  76;  Westinghausen  v.  People,  6  N.  W.,  641;  State 
v.  Timme,  11  N.  W.,  785;  Oakland  Paving  Co.  v.  Hilton,  11  Pac, 
3;  Prohibitory  Amendment  cases,  24  Kan.,  700;  Secombe  v.  Kittel- 
son,  12  N.  W.,  519 ;  State  v.  Wurts,  45  L.  R.  A.,  251 ;  Collier  v. 
Frierson,  24  Ala.,  108;  Koehler  v.  Hill,  60  Iowa,  543,  14  N.  W., 
738,  15  N.  W.,  609. 

TALBOT,  Associate  Justice. — The  appellees,  property  taxpaying 
voters  in  the  Itasca  Independent  School  District,  brought  this  suit 
against  said  district,  which  was  a  school  district  organized  for  school 
purposes  only,  and  the  trustees  thereof,  seeking  an  injunction  re- 
straining the  issuance  of  bonds  and  the  collection  of  taxes  therefor, 
and  also  restraining  the  levy  and  collection  of  a  tax  for  maintenance 
of  the  school  in  said  district. 

It  is  alleged  that  the  Itasca  Independent  School  District  is  a  cor- 
poration organized  for  school  purposes  only,  that  within  said  district 
there  is  situated  the  town  of  Itasca,  Hill  County,  Texas,  which  is 
incorporated  under  the  general  laws  of  this  State  as  a  town  of  over 
one  thousand  and  under  ten  thousand  inhabitants;  that  the  boundary 
of  said  independent  school   district  embraces   other   territory  besides 
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that  embraced  in  the  corporate  limits  of  said  town  of  Itasca,  to  wit: 
in  all  about  sixteen  square  miles  of  territory;  that  the  other  defend- 
ants, namely,  W.  H.  Coffman,  M.  S.  Wood,  W.  C.  Tibbs,  C.  L.  Mar- 
tin, J.  T.  Emerson,  W.  T.  Bethany  and  W.  S.  Eeese,  all  of  whom 
reside  in  Hill  County,  Texas,  are  the  duly  elected  and  qualified  trus- 
tees of  said  school  district;  that  the  defendants,  Coffman,  Wood, 
Tibbs  and  Bethany,  acting  in  their  capacity  as  trustees  of  said  Itasca 
Independent  School  District,  together  with  R.  R.  Weir  and  W.  R. 
Carr,  who  were  then  trustees,  on  the  12th  day  of  April,  1909,  entered 
on  the  minutes  of  said  school  district  an  order  for  an  election  to  be 
held  therein  on  the  15th  day  of  May,  1909,  to  determine  whether 
the  bonds  of  said  district  should  be  issued  to  the  amount  of  $35,000, 
payable  forty  years  from  date  and  bearing  interest  at  the  rate  of 
five  percent  per  annum  for  the  purpose  ot  constructing  and  equip- 
ping a  public  school  building  of  brick  material,  and  whether  there 
should  be  annually  levied,  assessed  and  collected  on  the  taxable  prop- 
erty of  said  district  for  the  current  year  and  annually  while  said 
bonds  or  any  of  them  are  outstanding,  a  tax  sufficient  to  pay  the 
current  interest  on  said  bonds  and  provide  a  sinking  fund  to  pay  the 
principal  at  maturity;  and  whether  said  board  of  trustees  should  be 
authorized  to  annually  levy  and  collect  a  tax  for  the  support  and 
maintenance  of  the  schools  of  said  district,  not  to  exceed  fifty  cents 
on  the  one  hundred  dollars  valuation  of  taxable  property  in  said  dis- 
trict, to  be  levied  and  collected  for  the  year  1909  and  annually  there- 
after until  discontinued  as  provided  by  law;  that  on  May  15,  1909, 
an  election  was  held  in  said  school  district  under  said  orders,  and 
resulted  in  favor  of  said  bonds  and  the  said  levies,  and  so  declared 
by  defendants;  that  the  defendants  were  about  to  issue  said  bonds 
and  levy  said  taxes  in  conformity  with  said  orders  and  unless  re- 
strained would  do  so. 

The  principal  grounds  alleged  for  the  issuance  of  the  injunction 
prayed  for  are,  that  the  defendants  claim  the  right  to  issue  the  bonds 
and  levy  the  taxes  authorized  by  the  election  of  May  15,  1909,  by 
virtue  of  an  Act  of  the  Thirty-First  Legislature,  entitled:  "An  Act 
putting  into  effect  the  constitutional  amendment  adopted  bv  the 
people  at  the  last  general  election,  relating  to  public  schools,  by 
amendment,  sections  50,  57,  58,  59,  60,  61,  63,  65,  66,  76,  77,  78, 
80,  81,  and  154,  and  adding  154a  of  chapter  124  of  the  Acts  of  the 
regular  session  of  the  Twenty-Ninth  Legislature,  relating  to  school 
districts  and  school  funds;  repealing  all  laws  and  parts  of  laws  in 
conflict  herewith,  and  declaring  an  emergency,"  and  that  said  consti- 
tutional amendment,  which  was  an  amendment  to  section  3,  article 
VII,  of  the  present  Constitution,  was  never  in  fact  adopted;  that 
whilst  it  received  more  votes  cast  in  its  favor  than  cast  against  it, 
yet  it  did  not  receive  a  majority  of  all  the  votes  polled  in  the  general 
election  at  which  it  was  submitted,  and  therefore  any  Act  of  the 
Legislature  thereunder  is  void  and  any  act  of  defendants  thereunder 
is  void,  the  contention  being  that  article  XVII,  section  1,  of  the 
Constitution  of  this  State,  referring  to  proposed  amendments  thereto 
when  submitted  in  a  general  election,  requires  the  amendment  to 
receive  a  majority  of  all  the  votes  cast  in  such  election,  and  that  a 
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majority  of  the  votes  cast  on  the  proposed  amendment  is  not  suffi- 
cient to  legally  ratify  the  same;  that  the  election  for  the  bonds  is 
void  because  the  Act  of  the  Thirty- First  Legislature  under  which  said 
election  was  held  is  void  for  the  reason  that  the  caption  of  said 
Act  purports  to  put  into  effect  the  amendment  to  article  VII,  sec- 
tion 3,  of  the  Constitution,  adopted  in  1908,  and  neither  said  amend- 
ment nor  the  caption  of  said  Act  of  the  Legislature  contains  any 
reference  to  the  issuance  of  bonds;  that  by  the  order  of  the  school 
board  for  said  election,  the  amount  of  tax  that  may  be  levied  to  pay 
said  bonds,  interest  and  sinking  fund,  is  not  limited  to  any  rate  of 
taxation;  that  if  said  bonds  should  be  issued  and  placed  in  the  hands 
of  innocent  purchasers  not  residents  of  the  State,  the  same  might  be 
a  lien  upon  the  property  in  the  district,  and  would  require  a  levy 
of  taxation  upon  plaintiffs'  property  in  excess  of  the  tax  authorized 
by  the  Constitution  and  laws  of  the  State;  that  no  amount  of  tax 
was  fixed  or  submitted  to  the  voters,  nor  were  they  called  upon  to 
pass  on  the  amount,  and  that  as  submitted,  the  amount  is  indefinite 
and  undetermined ;  that  the  adoption  of  the  maintenance  tax  exhausted 
the  taxing  power  of  the  district,  and  leaves  nothing  to  support  the 
bonds;  that  the  board  of  trustees  had  no  authority  to  order  said 
election,  but  same  had  to  be  done  by  the  county  judge,  and  that  the 
sheriff  should  have  given  notice  of  the  election  and  not  the  president 
of  the  school  board,  and  that  the  county  judge,  Commissioners'  Court 
and  sheriff  had  nothing  to  do  with  the  election  in  question;  that  the 
Act  of  the  Thirty-First  Legislature  with  reference  to  bonds  and  rate 
of  tax  in  school  district  matters,  is  unconstitutional  because  unin- 
telligible, and  because  it  authorizes  a  greater  tax  than  twenty-five 
cents  for  payment  of  interest  and  sinking  fund  upon  the  bonds,  and 
authorizes  a  change  in  rate  of  taxation  as  fixed  by  vote  of  the  people, 
through  the  county  superintendent  and  Commissioners'  Court,  and 
attempts  to  fix  an  automatic  rate  in  the  particular  district,  though 
fixed  by  the  voters. 

The  defendants  answered  by  general  and  special  exceptions  to 
plaintiffs'  petition,  a  general  denial  and,  among  other  things,  alleged 
under  oath  that  they  had  no  intention  of  levying  and  collecting  more 
than  fifty  cents  on  the  one  hundred  dollars  valuation  of  taxable  prop- 
erty in  the  school  district,  and  that  they  would  make  no  attempt  to 
collect  more  than  said  sum  for  all  purposes;  that  they  have  not  and 
will  not  attempt  to  collect  more  than  twenty-five  cents  on  the  one 
hundred  dollars  valuation  of  said  property  for  the  purpose  of  paying 
interest  and  creating  a  sinking  fund  sufficient  to  pay  said  bonds 
at  maturity ;  that  the  amount  of  the  assessed  taxable  property  in  said 
district  for  the  year  1908  amounts  to  the  sum  of  $1,067,120  and  that 
the  amount  of  taxable  property  for  the  year  1909  is  greater  than  it 
was  for  1908. 

It  is  shown  by  the  record,  and  conceded,  that  the  constitutional 
amendment  in  question  received  a  majority  of  all  the  votes  polled  on 
that  proposition,  but  did  not  receive  a  majority  of  all  the  votes  polled 
in  the  election  at  which  it  was  submitted.  Upon  a  hearing  in  cham- 
bers, the  court  on  July  15,  1909,  granted  plaintiffs  an  injunction 
restraining  defendants  from  the  sale  of  the  bonds  described  in  plain- 
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tiffs'  petition  and  from  collecting  the  taxes  therein  mentioned.  From 
this  order  and  judgment  of  the  court  appellants  have  perfected  an 
appeal  to  this  court. 

With  the  exception  of  the  allegation  that  the  election  should  have 
been  ordered  by  the  county  judge,  etc.,  which  is  not  therein  insisted 
upon,  the  propositions  contended  for  by  appellees  in  their  brief  in 
support  of  the  District  Court's  action  in  granting  the  injunction 
applied  for  by  them,  is  sufficiently  indicated  by  the  foregoing  grounds 
alleged  therefor.  Appellants  challenge  the  sufficiency  of  these  grounds 
to  justify  the  court's  action,  and  insist,  in  effect  (1),  that  it  did  not 
require  a  majority  of  all  the  votes  cast  in  the  general  election  held 
,  in  1908,  at  which  the  amendment  of  article  VII,  section  3,  of  the 
'Constitution,  was  voted  on,  to  legally  ratify  and  adopt  said  amend- 
ment, but  that  a  majority  of  the  votes  cast  thereon  was  sufficient  for 
such  purpose;  (2)  that  the  taxpaying  voters  of  Itasca  Independent 
School  District  had  the  right  by  a  majority  vote  to  authorize  the 
issuance  of  the  bonds  for  building  purposes,  and  at  the  same  time 
in  said  school  district  election  to  authorize  a  maintenance  tax,  the 
aggregate  tax  for  both  purposes  not  being  in  excess  of  fifty  cents  on 
the  one  hundred  dollars  valuation,  and  it  was  not  necessary  that  the 
rate  of  tax  be  determined  in  said  election;  that  the  voters  in  said 
election  expressed  their  assent  to  and  authorized  a  rate  of  tax  for 
both  purposes  not  to  exceed  the  maximum  fixed  by  the  Constitution 
and  laws;  (3)  that  the  fact  that  the  voters  assented  to  the  maximum 
maintenance  tax,  did  not  fix  it  in  that  amount  and  did  not  thereby 
make  it  obligatory  on  the  trustees  of  the  school  district  to  levy  and 
collect  for  maintenance  purposes  only,  fifty  cents  on  the  one  hundred 
dollars  valuation  of  the  property  situated  in  said  district,  therefore 
(he  adoption  of  the  maintenance  tax  did  not  exhaust  the  taxing  power 
of  the  district  and  leave  the  trustees  without  authority  to  levy  the 
tax  required  to  pay  the  interest  on  the  bonds  and  provide  the  sinking 
fund  necessary  for  their  retirement  at  maturity;  (4)  that  the  control 
of  the  public  schools  in  said  school  district,  and  the  calling  of  a  tax 
election,  and  all  matters  incident  to  said  district,  rested  with  the 
trustees,  and  the  county  judge,  sheriff  and  Commissioners'  Court 
had  nothing  to  do  with  the  same;  (5)  and,  generally,  that  the  adop- 
tion of  the  maintenance  tax,  and  the  tax  to  support  the  bonds,  and 
all  the  proceedings  of  the  appellants  were  authorized  and  have  been 
in  strict  conformity  with  the  Constitution  and  laws  of  the  State. 

That  the  amendment  to  article  VII,  section  3,  of  the  Constitution, 
which  was  voted  on  at  the  general  election  in  1908,  was  adopted  as 
prescribed  by  article  XVII,  section  1,  of  the  Constitution  of  this 
State,  is  definitely  settled  by  the  opinion  of  our  Supreme  Court 
rendered  in  this  case  upon  the  certification  of  the  question  for  their 
decision.  See  103  Texas,  64.  The  Supreme  Court  in  construing 
article  XVII,  section  1,  of  the  Constitution,  which  prescribes  the 
procedure  for  the  amendment  of  that  instrument,  holds  that  the  lan- 
guage of  said  article,  namely,  "A  majority  of  the  votes  cast,"  means 
a  majority  of  the  votes  cast  for  the  proposed  amendment  and  not  a 
majority  of  the  total  votes  polled  at  the  election.  The  decision  is 
based   solely  upon  the   court's  construction   of  the  language   of  said 
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article  XVII,  section  1,  of  the  Constitution,  and  is  in  accord  with 
the  view  of  this  court  on  the  question.  The  discussion  of  the  Supreme 
Court  seems  exhaustive  and  anything  we  could  add  thereto  would 
be  superfluous. 

Upon  the  other  questions  involved  we  agree  with  the  contentions 
of  counsel  for  appellants,  and  believe  that  neither  of  the  propositions 
insisted  upon  by  the  appellees  can  be  maintained.  The  amendment 
to  section  3,  article  VII,  of  the  Constitution,  empowers  the  Legisla- 
ture to  provide  for  the  formation  of  school  districts  and  to  authorize 
uan  additional  ad  valorem  tax  to  be  levied  and  collected  within  such 
school  district  for  the  maintenance  of  public  free  schools,  and  the 
erection  and  equipment  of  school  buildings  therein,  provided  that  a 
majority  of  the  qualified  property  taxpaying  voters  of  the  district 
voting  at  an  election  to  be  held  for  that  purpose,  shall  vote  such  tax, 
not  to  exceed  in  any  one  year  .fifty  cents  on  the  one  hundred  dollars 
valuation  of  property  subject  to  taxation  in  said  district."'  Section 
154  of  the  Act  of  the  Thirty- First  Legislature,  page  2,  putting  into 
effect  the  constitutional  amendment  referred  to  reads  thus:  "Trustees 
of  incorporated,  districts  that  have  been  or  may  be  hereafter  incor- 
porated under  general  or  special  laws  for  school  purposes  only,  shall 
have  power  to  levy  and  collect  an  annual  ad  valorem  tax  not  to 
exceed  fifty  cents  on  the  one  hundred  dollars  valuation  of  taxable 
property  of  the  district  for  the  maintenance  of  schools  therein,  and 
a  tax  not  to  exceed  twenty-five  cents  on  the  one  hundred  dollars 
valuation  for  the  purchase  of  sites,  and  the  purchasing,  construction, 
repairing  or  equipping  public  free  school  buildings  within  the  limits 
of  such  incorporated  districts;  provided  that  the  amount  of  main- 
tenance tax,  together  with  the  amount  of  bond  tax  of  the  district, 
shall  never  exceed  fifty  cents  on  the  one  hundred  dollars  valuation 
of  taxable  property.  Said  trustees  shall  have  power  to  issue  coupon 
bonds  of  the  district  for  building  purposes,  to  be  made  payable  not 
exceeding  forty  years  from  date,  in  such  sums  as  they  shall  deem 
expedient,  to  bear  interest  not  to  exceed  five  percent  per  annum,  pro- 
vided that  the  aggregate  amount  of  bonds  issued  for  the  above  named 
purpose  shall  never  reach  such  an  amount  that  the  tax  of  twenty- 
five  cents  on  the  one  hundred  dollars  valuation  of  property  in  the 
district  will  not  pay  current  interest  and  provide  a  sinking  fund 
sufficient  to  pay  the  principal  at  maturity;  and  provided  further, 
that  no  such  tax  shall  oe  levied  and  no  such  bonds  issued  until  after 
an  election  shall  have  been  held  wherein  a  majority  of  the  taxpaying 
voters,  voting  at  said  election,  shall  have  voted  in  favor  of  the  levy- 
ing of  said  tax,  of  the  issuance  of  said  bonds,  or  both,  as  the  case 
may  be;  provided  that  the  specific  rate  of  tax  need  not  be  determined 
in  the  election."  This  section  of  the  Act  of  the  Legislature  is  in  no 
way  violative  of  or  prohibited  by  that  portion  of  the  constitutional 
amendment  quoted  above  or  any  other  provision  of  the  Constitution, 
and  expressly  authorizes  the  trustees  of  school  districts,  such  as  the 
"Itasca  Independent  School  District,"  to  levy  and  collect  an  annual 
ad  valorem  tax  not  to  exceed  fifty  cents  on  the  one  hundred  dollars 
valuation  of  taxable  property  in  the  district  for  the  maintenance  of 
schools  therein,  and  a  tax  not  to  exceed  twenty-five  cents  on  the  one 
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hundred  dollars  valuation  for  the  purchasing  of  sites  and  the  con- 
struction and  equipping  of  school  buildings  within  the  limits  of 
such  district,  but  provides  that  in  no  event  shall  the  amount  of  the 
maintenance  tax,  together  with  the  amount  of  the  tax  for  purchasing, 
constructing  and  equipping  the  buildings,  ever  exceed  fifty  cents  on 
the  one  hundred  dollars  valuation  of  the  taxable  property,  and  that 
the  specific  rate  of  tax  need  not  be  determined  in  the  election.  The 
proviso  contained  in  this  statute  that  the  "specific  rate  of  tax  need 
not  be  determined  in  the  election,"  is  not  found  in  any  former  statute 
on  the  subject.  On  the  contrary,  until  the  passage  of  the  Act  in 
question  by  the  Thirty-First  Legislature  the  statute  required  that 
the  amount  of  the  tax  to  be  levied  and  collected  for  school  purposes 
should  be  determined  by  the  voters  at  an  election  held  for  that  pur- 
pose. And  in  Parks  v.  West,  108  S.  W.,  466,  this  court  held  that 
under  the  statute  as  it  then  existed  an  order  for  an  election  to  deter- 
mine whether  or  not  a  tax  should  be  levied  and  bonds  issued  for 
school  purposes,  must  state  the  specific  rate  of  tax  proposed  to  be 
levied;  that  no  discretion  either  as  to  whether  the  levy  of  the  tax 
should  be  made,  or  as  to  its  amount,  was  vested  in  the  commis- 
sioners of  the  county  or  trustees  of  the  district;  and  that  an  election 
held  under  an  order  that  the  tax  should  not  exceed  twenty-five  cents 
on  the  one  hundred  dollars  valuation  of  taxable  property,  was  void. 
That  decision  was  based  upon  the  language  of  the  statute,  that  the 
order  for  the  election  "shall  state  the  amount  of  the  tax  to  be  voted 
on."  But,  as  has  been  seen,  neither  the  constitutional  amendment 
of  1908,  nor  the  Act  of  the  Thirty-First  Legislature,  contains  any 
such  language,  but  said  Act  expressly  provides  the  specific  rate  of 
tax  need  not  be  determined  in  the  election.  This  being  true,  we 
think  it  follows  that  the  purpose  of  the  election,  as  required  by  both 
said  amendment  and  Act  of  the  Legislature,  in  such  cases  is  simply 
to  determine  whether  or  not  the  voters  of  the  school  district  are 
willing  to  be  burdened  with  the  tax  necessary  for  the  maintenance 
of  the  schools  within  the  district  and  to  pay  all  the  bonds  proposed 
to  be  issued,  not  to  exceed  the  maximum  as  fixed  by  the  Constitu- 
tion and  laws.  In  other  words,  we  think,  that  under  the  provisions 
of  the  present  Constitution  and  statute  relating  to  the  subject,  the 
authority  of  the  voters  for  the  levy  of  the  tax  and  issuance  of  the 
bonds  by  the  trustees  is  to  be  secured  by  the  election,  and  the  specific 
rate  for  maintenance  and  bond  purposes  respectively  is  to  be  fixed 
by  the  trustees,  within  the  limits  allowed,  to  pay  first  the  interest 
on  the  bonds  and  provide  the  sinking  fund  for  their  retirement  at 
maturity,  and  then  such  an  amount  fixed  for  maintenance  as  the 
prescribed  maximum  rate  will  permit.  We  do  not  concur  in  the 
contention  of  counsel  for  appellees,  that  the  language  of  the  amend- 
ment to  the  Constitution,  that  the  Legislature  "may  authorize  an 
additional  ad  valorem  tax  to  be  levied,  provided  a  majority  of  the 
qualified  property  taxpaying  voters  of  the  district  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  shall  vote  such  tax,"  means  that  the 
voters  must  pass  upon  and  fix  the  specific  rate  of  tax  they  are  to 
pay.  This  language,  in  our  opinion,  refers  to  the  "additional  ad 
valorem  tax/'  which  the  Legislature  may  authorize  not  to  exceed  in 
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any  one  year  fifty  cents  on  the  one  hundred  dollars  valuation,  and 
not  the  specific  or  exact  rate  to  be  levied  and  collected  for  the  pur- 
poses authorized. 

Nor  do  we  concur  in  the  contention  urged  by  the  appellees  that  the 
election  for  the  issuance  of  bonds  and  levy  of  the  tax  therefor  is 
void  because  the  taxpaying  voters  of  the  school  district,  having  voted 
a  tax  of  fifty  cents  on  the  one  hundred  dollars  valuation  of  the  tax- 
able property  in  said  district,  thereby  exhausted  the  taxing  power 
of  the  district,  and  there  existed  therein  no  power  or  authority  to 
levy  an  additional  tax  to  pay  the  interest  upon  said  bonds  and  pro- 
vide the  sinking  fund  for  their  retirement  at  maturity,  as  required 
by  law.  Neither  do  we  agree  to  the  contention  that  the  election  for 
the  issuance'  of  the  bonds  and  levy  of  the  tax  therefor  is  void  because 
the  order  and  notice  of  said  election  "failed  to  state  that  the  rate 
would  be  fifty  cents  on  the  one  hundred  dollars  property  valuation 
or  less  than  that  amount."  Whether  the  tax  voted  is  only  for  the 
purpose  of  maintaining  the  schools  or  is  for  such  purpose  and  to 
support  the  bonds  for  building  purposes,  the  maximum  limit  fixed 
by  the  Constitution  and  statute  is  fifty  cents  on  the  one  hundred  dol- 
lars valuation.  Now,  while  there  were  separate  orders  for  an  election 
to  determine  whether  a  tax  should  be  levied  for  maintenance  not  to 
exceed  fifty  cents  on  the  one  hundred  dollars  valuation,  and  to  deter- 
mine whether  the  bonds  should  be  issued  and  the  tax  levied  therefor, 
yet  it  appears  that  said  orders  were  made  on  the  same  day  and  the 
election  for  both  purposes  ordered  to  be  held  at  the  same  time  and 

Slace.  This  amounted  practically  to  one  order  for  an  election  to 
etermine  whether  or  not  a  maintenance  tax  and  bond  tax,  which 
together  should  not  exceed  fifty  cents  on  the  one  hundred  dollars 
valuation  of  property  situated  in  the  district,  should  be  levied  and 
levied  in  such  an  amount  for  bond  purposes  as  not  to  exceed,  as 
prescribed  by  law,  twenty-five  cents  on  the  one  hundred  dollars  val- 
uation, and  at  such  a  rate  for  maintenance  purposes  that  the  amount 
for  that  purpose,  together  with  the  tax  bond,  would  not  exceed  the 
maximum  of  fifty  cents  allowed  for  both  purposes. 

But  if  it  must  be  said  that  the  voters  at  the  election  in  question 
authorized  the  levy  of  the  maximum  limit  of  fifty  cents  for  maintenance 
purposes,  still  we  do  not  think  that  the.  maximum  amount  must  be 
levied  for  that  purpose.  As  contended  by  counsel  for  appellants,  the 
fact  that  the  voters  assented  to  the  maximum  tax,  when,  at  the  same 
time,  they  authorized  a  bond  tax,  did  not  fix  the  maintenance  tax 
in  that  amount,  nor  did  it  impose  upon  the  trustees  the  duty  or 
obligation  to  levy  a  fifty  cent  maintenance  tax.  The  result  of  the 
election  being  in  favor  of  both  the  maintenance  and  bond  tax  it 
becomes  the  duty  of  the  trustees  of  the  school  district  to  so  appor- 
tion, by  the  specific  rate  fixed,  the  total  amount  authorized  to  be 
collected,  that  both  purposes  should  be  sustained  rather  than  either 
should  fail.  This  can  be  accomplished  by  levying  for  bond  purposes 
only  such  an  amount,  not  exceeding  twenty-five  cents  on  the  one 
hundred  dollars  valuation,  as  will  pay  the  interest  on  the  bonds  and 
provide  the  sinking  fund,  and  for  maintenance  purposes,  such  a  sum 
as  may  be  necessary  therefor  not  to  exceed  the  remaining  amount 
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of  the  fifty  cents  allowed;  and  it  will  be  presumed  that  the  trustees 
will  faithfully  perform  this  duty.  To  do  otherwise  would  be  to  do 
wrong,  and  the  presumption  will  not  be  indulged  that  they  will  do 
wrong. 

Touching  the  proposition  to  the  effect  that  the  election  authorizing 
the  issuance  of  bonds  and  the  levy  of  a  tax  therefor  is  void  because 
the  order  and  notice  of  the  election  failed  to  state  the  specific  rate 
of  tax  to  be  levied  for  that  purpose  or  an  amount  not  to  exceed 
twenty-five  cents  on  the  one  hundred  dollars  valuation,  it  may  be  said, 
that  under  the  constitutional  amendment  of  1908  and  the  statute 
passed  by  the  Thirty-First  Legislature  giving  effect  to  that  amend- 
ment,  as  we  have  already  held,  it  was  not  necessary  that  the  specific 
rate  should  have  been  so  stated,  and  that  the  failure  of  said  order 
and  notice  to  state  the  tax  would  be  an  amount  not  to  exceed  twenty- 
five  cents  on  the  one  hundred  dollars  valuation  of  the  property  in 
the  district,  did  not  render  the  election  void.  The  sworn  answer  of 
the  appellants  show  the  assessed  value  of  taxable  property  in  the 
school  district  for  the  year  1908  to  be  $1,067,120.  The  order  and 
notice  referred  to  stated  the  amount  of  the  bonds  proposed  to  be 
issued,  the  rate  of  interest  per  annum,  and  the  number  of  years  said 
bonds  were  to  run,  and  submitted  to  the  voter  whether  or  not  such 
bonds  should  be  issued  and  whether  there  should  be  annually  levied 
and  collected  on  all  the  taxable  property  in  the  district  a  tax  suffi- 
cient to  pay  the  current  interest  on  the  bonds  and  provide  a  sinking 
fund  sufficient  to  pay  the  principal  at  maturity.  This  proposition 
carried  at  the  election.  The  law  fixed  the  maximum  amount  of  the 
tax  thus  authorized  for  said  purposes  at  twenty-five  cents  on  the  one 
hundred  dollars  valuation,  but  left  the  specific  rate  to  be  determined 
and  fixed  by  the  trustees.  What  rate  of  tax  was  necessary  to  pay  said 
interest  and  provide  such  a  sinking  fund  was  a  mere  matter  of  cal* 
culation;  it  could  thus  be  definitely  ascertained  and  known,  and  would 
not  exceed,  according  to  the  known  valuation  of  property,  twenty-five 
cents  on  the  one  hundred  dollars  of  such   valuation. 

The  contention  that  the  election  is  void  because  the  trustees  of 
the  district  had  no  authority  to  order  said  election,  but  the  same 
could  be  ordered  only  by  the  county  judge  and  noti'ce  thereof  given 
by  the  sheriff  of  the  county,  is  not  believed  to  be  well  taken.  In 
common  school  districts,  such  elections  are  to  be  ordered  by  the 
county  judge  and  notice  thereof  given  by  the  sheriff,  but  the  several 
sections  of  the  statutes  bearing  upon  the  question  make  it  clear,  we 
think,  that  in  independent  school  districts,  authority  is  conferred 
upon  the  trustees  of  such  districts  to  order  such  elections. 

It  is  believed  that  the  foregoing  questions  are  the  principal  ones 
on  which  the  merits  of  the  case  depend  and  the  only  ones  of  sufficient 
importance  to  require  particular  notice  or  discussion.  Our  conclu- 
sion is  that  the  facts  alleged  in  appellees*  petition  are  insufficient  to 
entitle  them  to  the  relief  sought. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and 
the  injunction  granted  by  that  court  dissolved. 

Judgment  reversed  and  injunction  dissolved. 
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Abatement. 

Change  of  venue.    See  Plea  of  Privilege,  8. 

Accident. 

Insurance  against.     See  Insurance,  Accident,  1-6. 

Accord  and  Satisfaction. 

Release  on  condition  of  reemployment.     See  Master  and  Servant,  13. 

Must  be  specially  pleaded.  See  Pleading,  6. 
I.  Where  there  is  a  bona  fide  controversy  as  to  liability,  and  there  is  an 
acceptance  of  a  sum  less  than  the  entire  amount  of  the  demand  which 
is  tendered  upon  the  express  condition  that  it  shall  be  received  in  full 
liquidation,  it  is  binding  upon  the  creditor.  Evidence  reviewed  and 
held  to  support  a  finding  that  the  acceptance  of  a  check  in  full  of  all 
dues  and  damages  to  date  was  an  accord  and  satisfaction.  Hunt  v. 
Ogden,  443. 

Acknowledgment. 

Before  grantee  as  notary.     See  Evidence,  %. 

Action. 

Without  presentation  of  claim.     See  County,  1,  2. 

To  determine  right  to  custody  of  minor.     See  Habeas  Corpus,  1,  2. 

Against  judicial  officer.     See  Officers,  1,  2. 

Acquiescence. 

In  probate  sale.    See  Estoppel,  1. 

Administration. 

Sales  of  property  of  estate.     See  Administrator's  Sale,  1-4. 
Void  contract  of  decedent.     See  Contract,  2. 
Transfer  of  land  certificate.     See  Contract,  8. 
Power  of  survivor  of  community.     See  Survivor,  1. 

Administrator's  Sale. 

Of  personal  property.     See  Land  Certificate,  1. 
Of  property  conveyed  in  trust.     See  Trusts,  1. 

1.  When  the  sale  of  land  by  an  administrator  is  regular,  the  title  passes  to 

the  purchaser  by  virtue  of  the  orders  of  the  Probate  Court,  the  sale 
and  the  payment  of  the  purchase  money.  A  deed  by  the  administrator 
is  not  indispensable.     Bartine  v.  McElroy,  16. 

2.  Under  the  Act  of  August  15,  1870,  Laws  12th  Leg.,  p.  147,  sec.  46,  there 

was  no  presumption  that  an  administration  taken  out  eighteen  years 
before  had  been  closed  prior  to  the  sale  of  property  by  the  administra- 
tor in  1872,  in  the  absence  of  any  record  of  its  closing.  McLain  v. 
Pate,  500. 

3.  Under  the  Act  of  August  15,  1870,  Laws  12th  Leg.,  p.  161,  sees.  144,  145, 

161-3,  165,  230,  304,  an  administrator  could  sell  personal  property  of 
the  estate  without  order  of  court  at  private  sale.    Id. 

4.  The  original   language  of  sec.   46   of  the   Act  of   August   15,    1870,  was 

equally  effective  with  that  of  its  modified  form  as  embraced  in  art. 
1882,  Rev.  Stats.,  to  the  same  purpose,  in  preventing  a  presumption 
from  lapse  of  time  that  an  administration  had  been  closed,  in  the 
absence  of  record  evidence  of  that  fact.    Id. 
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Adverse  Possession. 

Of  adjacent  tract  by  construction.     See  Limitation,  2. 
Enclosure  extending  across  boundary.    See  Limitation,  3. 
As  against  prior  conveyance.    See  Limitation,  4' 
Inclusion  in  larger  enclosure.     See  Limitation,  7,  8. 
To  boundaries  of  claimant's  deed.     See  Limitation,  11. 
As  between  cotenants.    See  Limitation,  15. 

Affidavit. 

Showing  value  of  property.     See  Sequestration,  1. 

Made  on  Sabbath.     See  Sunday,  1. 
1.  The  verification  of  a  petition  for  the  removal  of  a  cause  from  a  State  to 
a  Federal  court  was  as  follows:    Affiant  "makes  oath  and  says  that  he 
is  the  petitioner  above  named,  and  that  the  foregoing  petition  is  true 
to  his  own  knowledge."     Held,  sufficient.     Bilby  v.  Hancock,  365. 

Agency. 

To  sell  wife's  separate  property.     See  Married  Women,  1,  2. 

1.  An  agent  to  sell  has  no  authority  to  sell  on  credit  unless  specially  author- 

ized to  do  so  by  his  principal.     McKay  v.  McKinnon,  1. 

2.  In  an  action  by  a  land  agent  against  other  agents  and  the  owner  of  the 

land  for  commissions  for  alleged  services  rendered  in  assisting  to  pro* 
cure  a  purchaser  for  the  land,  evidence  considered  and  held  insufficient 
to  authorize  a  recovery  by  plaintiff  either  by  reason  of  contract  or 
upon  quantum  meruit.     Knott  v.  Oodair,  122. 

Agreed  Case. 

Waiver  of  objections  not  involved.    See  Practice  on  Appeal,  10. 

Alienation. 

Of  land  by  colonist  prohibited.     See  Contract,  2,  3. 

Conveyance  restricting  right  of  grantee.    See  Restraint  on  Alienation,  2, 3. 

Amendment. 

Remanding  to  give  opportunity  for.     See  Amount  in  Controversy,  1. 

To  Constitution.     See  Constitutional  Law,  1,  2. 

Presenting  new  cause  of  action.     See  Continuance,  1. 

Of  application  for  license.  See  Intoxicating  Liquors,  2. 
1.  While  much  liberality  is  allowed  in  the  amendment  of  pleadings  in  our 
practice  there  is  a  limit  to  the  right.  When  ample  time  and  opportu- 
nity have  been  given  a  party  to  perfect  his'  pleadings  and  he  fails  to 
do  so,  the  action  of  the  trial  court  in  refusing  to  further  delay  the 
trial  and  hinder  the  business  of  the  court  in  order  that  an  amendment 
might  be  prepared  and  filed  will  not  be  cause  for  reversal.  Kruegel  v. 
Cobb,  451. 

Amount  in  Controversy. 

1.  Where  plaintiff's  pleading  shows  no  legal  right  to  recover  the  entire  sum 

claimed,  and  fails  to  show  the  amount  which  was  legally  recoverable, 
he  does  not  show  an  amount  in  controversy  within  the  jurisdiction. 
But  the  court,  on  reversal,  mav  remand  the  cause  to  give  opportunity 
for  an  amendment  showing  a  claim  sufficient  in  amount.  City  of  Tyler 
v.  Cocker,  605. 

2.  Where  it  appeared  from  plaintiffs  petition  that  the  damages  claimed  to 

a  shipment  of  cattle,  plus  the  interest  thereon  at  the  legal  rate,  the 
interest  being  recoverable  only  for  damages,  exceeded  the  sum  of  one 
thousand  dollars,  an  appeal  from  a  judgment  of  a  County  Court  will 
be  dismissed  for  the  want  of  jurisdiction  in  said  court.  Pecos  &  N.  T. 
Ry.  Co.  ij.  Womble,  33. 

3.  In  a  suit  in  a  County  Court  against  a  railroad  company  for  damages  to 

a  shipment  of  pianos,  plaintiff  alleged  that  the  pianos  were  damaged 
to  the  extent  of  $850,  and  that  he  had  expended  $125  in  repairing  and 
handling  them,  making  a  total  of  $975;  the  prayer  of  the  petition  was 
that  "he  have  judgment  for  his  said  damages  in  the  sum  of  $975  with 
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legal  interest  thereon,  for  caste  of  suit,  and  for  general  relief."  Held, 
the  amount  sued  for  was  in  excess  of  $1,000  and  therefore  the  County 
Court  had  no  jurisdiction.     Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Rayzor,  544. 

4.  On  appeal  from  a  Justice  to  a  County  Court  the  transcript  showed  that 

the  plaintiffs  sued  in  the  Justice  Court  for  $09  as  damages  to  a  ship- 
ment of  cattle,  but  did  not  show  any  specific  claim  for  interest  on  that 
amount;  in  the  County  Court  plaintiffs  expressly  claimed  interest  on 
said  amount  of  damages  from  the  date  of  the  accident  to  the  date  of 
judgment,  making  the  total  amount  more  than  $100,  and  judgment  was 
rendered  in  their  favor  for  the  principal  and  interest  claimed.  Held, 
the  amount  in  controversy  was  in  excess  of  $100,  and  an  appeal  would 
therefore  lie  to  the  Court  of  Civil  Appeals.  Ft.  Worth  &  D.  C.  Ry. 
Co.  v.  Hodge  d  Speer,  540. 

5.  When  the  amount  in  controversy  in  a  suit  originating  in  a  Justice  Court 

exceeds  $100,  a  remittitur  in  the  County  Court  so  as  to  reduce  the 
judgment  to  less  than  $100  will  not  affect  the  defendant's  right  of 
appeal.    Id. 

Ancestor. 

Acquiescence  in  conveyance  by.     See  Estoppel,  1,  2. 

Animals. 

Transportation  of  live  stock.    See  Carriers  of  Goods,  I'll. 

Injured  by  locomotive.     See  Damages,  S. 

Killed  within  switch  limits.     See  Negligence,  28. 

Killed  by  trains.     See  Railways,  1-10. 
1.  In  a  suit  against  the  owner  of  a  cow  for  damages  for  personal  injuries 
inflicted  by  the  cow  while  being  driven  on  the  streets  of  a  city  by  the 
owner's  son,  evidence  considered  and  held  insufficient  to  show  liability 
of  the  owner.     Lessoff  v.  Gordon,  214. 

Appeal. 

Jurisdiction  dependent  upon  amount.     See  Amount  in  Controversy,  4t  5. 

Effect  of  reversal  and  remand.     See  Injunction,  2. 

Interlocutory  order.     See  Judgment,  1. 

Proceeds  in  hands  of  clerk.     See  Judgment,  1$. 

Procedure  on.     See  Practice  on  Appeal,  1-12. 

Sureties  on  replevy  bond.     See  Sequestration,  2. 

1.  The  statute  does  not  authorize  an  appeal  from  an  interlocutory  order  of 

a  District  Court  denying  a  motion  to  vacate  a  receivership,  and  the 
Courts  of  Civil  Appeals  are  therefore  without  jurisdiction  to  entertain 
an  appeal  from  such  order.     Maund  v.  Davidson,  15. 

2.  The  fact  that  a  judgment  sustaining  a  plea  of  privilege  is  not  a  final 

judgment  is  not  ground  for  dismissing  an  appeal  therefrom  since  the 
Act  of  1907  (Gen.  Laws,  1907,  p.  248)  expressly  provides  that  an  ap- 
peal may  be  taken  in  such  cases.     Oakes  &  Witt  v.  Thompson,  364. 

3.  Where  it  appeared  from  the  transcript  in  an  appeal  from  a  County  Court 

to  a  Court  of  Civil  Appeals  that  the  amount  in  controversy  was  less 
than  $200,  and  there  was  nothing  in  the  transcript  to  show  that  the 
case  was  an  appealed  case  from  a  Justice  Court,  the  Court  of  Civil 
Appeals  will  not  consider  the  appeal.  Such  matter  is  jurisdictional 
and  will  be  noticed  without  assignment  of  error.  The  jurisdiction  of 
the  court  a  quo  must  affirmatively  appear  from  the  transcript.  Ware  v. 
Clark,  356. 

4.  Where  it  Beems  from  the  transcript  on  appeal  to  a  Court  of  Civil  Appeals 

that  the  trial  court  did  not  have  jurisdiction  of  the  case,  but  the  juris- 
dictional defect  is  one  that  might  be  explained  or  remedied,  the  proper 
practice  is,  not  to  dismiss  the  appeal,  but  to  reverse  the  judgment  of 
the  lower  court  and  remand  the  cause  with  instructions  to  dismiss  the 
case  unless  the  jurisdictional  facts  are  made  to  appear.     Id. 

5.  In  a  proceeding  by  mandamus  to  compel  the  officers  of  a  trial  court  to 

make  up  and  duly  certify  a  transcript  of  the  proceedings  and  a  state- 
ment of  facts  in  the  case  tried  after  a  contest  has  been  had  as  to  the 
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truth  of  appellant's  liability  to  pay  cost  and  the  decision  has  been 
adverse  to  the  appellant,  it  devolved  upon  him  to  make  it  plainly  ap- 
pear from  the  evidence  adduced  on  the  contest  that  the  court  trying 
the  issue  had  abused  its  judicial  discretion,  otherwise  the  mandamus 
will  be  refused.  Young  v.  Pcarman,  548. 
6.  In  an  application  for  mandamus  to  compel  the  officers  of  a  trial  court  to 
prepare  a  transcript  of  the  proceedings  on  the  trial,  on  the  ground  that 
the  evidence  adduced  in  a  contest  as  to  his  right  to  appeal  without 
giving  security  for  costs  was  sufficient  to  entitle  him  to  such  transcript, 
and  that  the  court  trying  said  contest  abused  its  discretion  in  deny- 
ing him  said  right,  the  unsworn  statement  of  the  relator  as  to  evidence 
adduced  on  the  contest  will  not  warrant  the  appellate  court  in  reversing 
the  decision  of  the  trial  court.    Id. 

Appearance. 

1.  An  agreement  by  defendant  to  continue  a  case  from  time  to  time  consti- 
tutes an  appearance  and  no  citation  is  thereafter  necessary.  Oulf,  C. 
d  8.  F.  Ry.  Co.  v.  Ward,  211. 

Argument  of  Counsel. 

1.  In  an  action  against  an  insurance  company  counsel  for  plaintiff  in  his 
opening  argument  used  the  following  language:  "If  Jesus  Christ,  the 
Son  of  God,  should  come  to  earth  and  take  out  an  insurance  policy, 
and  his  property  was  destroyed  by  fire,  these  insurance  companies  would 
charge  him  with  burning  up  his  property."  Held,  not  commendable, 
but  harmless  in  view  of  the  evidence  and  issues.  Hartford  F.  Ins.  Co. 
v.  Becton,  678. 

Assignment. 

Collusive  to  give  jurisdiction.     See  Venue,  3. 

Assignment  of  Error. 

Cross  assignments  or  separate  appeal.     See  Costs,  1. 

Errors  considered  in  absence  of.     See  Fundamental  Error,  1,  2. 

Errors  not  assigned.     See  Practice  on  Appeal,  4- 

1.  The  appellate  courts  will  not  consider  a  proposition  which  is  not  germane 

to  the  assignment  of  error  upon  which  it  purports  to  be  based.  Yarn 
v.  Varn,  695.. 

2.  An  assignment  of  error,  submitted  as  a  proposition,  that  the  charge  of 

the  court  was  upon  the  weight  of  the  evidence,  but  which  does  not 
indicate  in  what  respect  the  charge  is  subject  to  the  criticism,  will  not 
be  considered.     Alamo  Dressed  Beef  Co.  v.  Yeargan,  92. 

3.  That  the  judgment  did  not  allow  defendant  sufficient  time  to  remove  its 

improvements  (a  tramway)  from  the  land  recovered  by  plaintiff,  if 
error,  was  not  reversible  on  appeal  unless  assigned  as  such.  Sullivan- 
Sanford  Lumb.  Co.  v.  Reeves,  489. 

4.  A  Court  of  Civil  Appeals  will  not  consider  cross  assignments  of  error 

when  there  is  nothing  in  the  record  to  indicate  that  said  assignments 
were  filed  in  the  trial  court,  no  certificate  of  the  clerk  of  said  court 
that  the  brief  containing  said  assignments  was  ever  filed  there,  and  no 
consent  by  appellant  that  such  assignments  might  be  filed  originally  in 
the  Appellate  Court.  A  general  waiver  of  filing  briefs  in  the  trial 
court  is  not  a  waiver  of  the  requirements  as  to  filing  cross  assignments. 
O'Xeil  v.  Sun  Co.,  167. 

Assumed  Bisk. 

Defects  discoverable  but  not  obvious.     See  Master  and  Servant,  5,  6*. 
Knowledge  of  defect  but  ignorance  of  danger.     See  Master  and  8ervani, 

7,  8. 
Implement  furnished  by  foreman.     See  Master  and  Servant,  11,  12, 
Burden  of  proof.    See  Master  and  Servant,  H, 
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Knowledge  of  danger.     See  Master  and  Servant,  15,  16,  25. 
Discoverable  by  reasonable  diligence.    See  Master  and  Servant,  17. 
Repair  of  defective  rolling  stock.     See  Master  and  Servant,  18-21. 
Using  premises  by  license.    See  Negligence,  3. 

Attorney's  Fees. 

Fees  for  collecting  securities.     See  Collateral  Security,  8. 
Fees  for  collection  of  taxe.s.     See  County  Attorney,  1. 
Liability  of  husband  to  wife's  attorney.     See  Divorce,  1. 

Bills  and  Notes. 

For  purchase  money  of  land.    See  Vendor  and  Purchaser,  1,  2,  8. 

Bill  of  Exceptions. 

To  overruling  challenge  to  juror.    See  Jury,  2. 
1.  Recitation  or  assertion  by  counsel  of  facts  in  bills  of  exception  to  the 
admission  of  testimony,  must  be  verified  by  other  parts  of  the  bill  in 
order  to  require  consideration  on  appeal.     Chicago,  R.  1.  &  G.  By.  Co. 
v.  Thompson,  134. 

Bill  of  Eeview. 

Judgment  on  service  by  publication.     See  New  Trial,  3,  fy. 

1.  It  seems  that  the  remedies  by  bill  for  review  of  a  judgment  and  by  writ 

of  error  are  concurrent.     Krucgcl  v.  Cobb,  449. 

2.  Article  1375,  Rev.  Stats.,  permitting  application  for  a  new  trial   within 

two  yea ra  after  rendition  of  judgment,  applies  only  where  the  defend- 
ant has  been  cited  by  publication  and  he  does  not  appear  either  in 
person  or  by  an  attorney  selected  by  himself.    Id. 

3.  An  application  for  a  new  trial  subsequent  to  the  term  at  which  the  judg- 

ment was  rendered  is  in  the  nature  of  a  suit  in  equity  and  whatever 
would  be  the  subject  of  equitable  cognizance  would  be  of  like  cognizance 
in  such  a  proceeding,  such  for  instance  as  a  meritorious  defense  or 
cause  of  action  of  which  the  applicant  had  been  deprived  by  fraud, 
accident  or  mistake  without  fault  or  neglect  on  his  part.    Id. 

4.  When  a  new  trial   is  Bought  after   the  term  because  the  judgment  was 

obtained  by  false  testimony  of  the  opposite  party,  it  must  be  made  to 
appear  that  the  falsity  of  the  testimony  was  not  discovered  until  after 
the  close  of  the  term;  or  if  because  the  applicant  was  denied  some 
meritorious  defense,  it  must  be  made  to  appear  not  only  that  he  did 
not  know  of  the  facts  but  that  his  ignorance  did  not  result  from  any 
lack  of  diligence  on  his  part.     Id. 

5.  A  petition  based  on  equitable  grounds  for  a  new  trial  after  close  of  the 

term,  must  be  sufficient  to  have  entitled  the  petitioner  to  a  new  trial 
if  applied  for  during  the  term,  and  also  show  a  sufficient  excuse  for 
not  having  made  the  application  at  that  time.  Petition  considered,  and 
held  insufficient  in  this  respect.     Id. 

6.  A  petition  for  a  new  trial  after  the  close  of  the  term,  and  the  evidence 

adduced  at  the  trial,  considered,  and  held  so  deficient  in  equity  as  to 
justify  the  court  in  sustaining  a  general  demurrer  to  the  petition  and 
in  instructing  a  verdict  against  the,  petitioner.     Id. 

7.  Where  a  petitioner  seeks  to  have  a  judgment  at  a  past  term  set  aside  on 

the  ground  that  it  was  obtained  by  false  testimony,  he  should  aver 
some  sufficient  reason  why  he  did  not  expose  the  falsity  of  the  testi- 
mony at  the  trial  of  the  case,  and  should  show  that  another  trial  would 
probably  result  in  a  different  judgment.     Id. 

8.  A  plaintiff  in  trespass  to  try  title  shows  no  actual  damage  to  himself  by 

reason  of  fraud  or  collusion  on  the  part  of  the  defendants  in  said  suit, 
their  witnesses  and  the  trial  judge,  in  procuring  and  rendering  a  judg- 
ment against  him  for  the  land  in  controversy,  when  it  conclusively  ap- 
pears from  his  own  testimony  and  proof  that  he  had  no  title  to  the 
land  involved,  and  the  result  of  the  trial  must  have  been  the  same  even 
there  had  been  no  fraud,  collusion  and  false  swearing.    Id, 
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Bonds. 

Sureties  as  parties  to  appeal.  See  Sequestration,  2. 
1.  Where  a  married  woman,  alleging  that  her  husband  refused  to  join  with 
her,  sued  out  an  injunction  to  restrain  the  sale  under  execution  of  a 
crop  of  rice  planted  and  cultivated  by  her  husband  on  rented  land, 
claiming  that  the  said  crop  was  her  separate  property,  and  the  creditor, 
defendant  in  the  injunction  suit,  filed  a  cross  bill  against  the  plaintiff 
and  the  sureties  on  her  injunction  bond  for  the  amount  of  his  judg- 
ment against  the  husband,  it  was  not  error  to  refuse  the  prayer  of  the 
wife  that  her  husband  be  made  a  party  defendant  to  the  creditor's 
cross  bill;  nor  in  afterwards  permitting  the  creditor  to  dismiss  his 
cross  bill  as  to  the  wife,  the  plaintiff  in  injunction,  and  to  prosecute  it 
against  the  sureties  on  the  injunction  bond  alone,  it  appearing  without 
contradiction  that  the  said  plaintiff  had  died  and  her  estate  was  totally 
insolvent;  in  such  case  judgment  may  be  rendered  against  the  sureties 
although  no  judgment  is  rendered  against  their  principal.  Broussard 
v.  Law8on,  415. 

Boundaries. 

Dispute  as  to.     See  Trespass  to  Try  Title,  1. 

1.  When  there  is  a  direct  and  positive  conflict  between  the  evident  intention 

and  desire  of  a  surveyor,  as  evidenced  by  his  field  notes  and  maps,  and 
his  actual  survey  and  footsteps  on  the  ground  as  evidenced  by  marked 
lines  and  corners,  the  work  and  footsteps  on  the  ground  must  control. 
Taft  v.  Ward,  259. 

2.  The  same  surveyor  at  about  the  same  time  surveyed  a  number  of  square 

640-surveys,  and  designated  a  certain  number  of  such  surveys  as  block 
1,  and  those  remaining,  block  2;  it  was  the  evident  intention  of  the 
surveyor  as  shown  by  his  field  notes  and  plats,  that  the  north  and 
south  lines  dividing  the  surveys  should  be  continuous  lines  through 
both  blocks;  it  subsequently  developed,  as  shown  by  the  marked  lines 
and  corners  found  upon  the  ground,  that  the  north  and  south  lines 
running  through  block  2  were  not  continuations  or  prolongations  of 
such  lines  in  block  1,  but  that  there  was  an  offset  of  380  varas.  Held 
(1)  the  outside  lines  or  boundaries  of  the  two  blocks  must  be  fixed 
by  the  outside  lines  of  the  constituent  surveys;  and  (2)  the  work  ac- 
tually done  on  the  ground,  the  footsteps  of  the  surveyor,  would  over- 
ride the  intention  of  the  surveyor  and  his  field  notes  and  plats.     Id. 

3.  It  is  only  in  the  absence  of  other  means  of  identification  that  known  calls 

in  other  surveys  can  be  appealed  to  to  locate  a  tract  of  land.    Id. 

Briefs. 

Proposition  not  germane  to  assignment.     See  Assignment  of  Error,  1. 
Showing  objection  to  charge.     See  Assignment  of  Error,  2. 
Waiver  of  filing  in  trial  court.     See  Assignment  of  Error,  4. 
Failure  to  file.     See  Practice  on  Appeal,  5. 

1.  A  proposition  under  an  assignment  of  error  can  not  be  considered  when 

the  statement  thereunder  is  not  germane  to  the  proposition.  Hill  v. 
Alexander,  250. 

2.  Pressure  of  business  and  sickness  of  counsel  held  not  to  excuse  the  failure 

of  appellant  to  file  briefs  within  the  time  required.  He  might  have 
procured  additional  counsel^    Lasker  R.  E.  Assn.  v.  Word,  316. 

3.  When  an  assignment  of  error  is  based  upon  a  supposed  assumption  of 

fact  by  the  court  in  its  charge,  it  should  be  made  to  appear  by  the 
statement  under  the  assignment  that  such  assumption  was  not  war- 
ranted by  the  state  of  the  evidence  and  was  therefore  prejudicial  to 
the  appellant.     Chicago,  R.  I.  d  G.  Ry.  Co.  v.  Thompson,  135. 

4.  The  grouping  of  and  presenting  together  a  number  of  assignments  of  error 

presenting  different  propositions  of  law  in  no  wise  dependent  upon  or 
connected  with  each  other,  is  in  violation  of  the  rules,  and  the  assign- 
ments should  not  be  considered.  The  assignments  in  such  case  should 
be  followed  by  propositions  clearly  indicating  the  matters  of  which  ap- 
pellant complains.     Yarn  v.  Yarn,  595. 
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Burden  of  Proof. 

Charge  upon.    See  Instructions  to  Juries,  14,  15. 

Of  defense  of  assumed  risk.    See  Master  and  Servant,  H. 

As  to  separate  property.     See  Wife's  Separate  Property,  1. 

Cancellation. 

Right  of  adverse  claimant  not  perfected.     See  Patent,  1. 

Carriers  of  Goods. 

Amount  received  for  cattle.     See  Evidence,  12. 

Shipment  of  liquor  by  express.     See  Intoxicating  Liquors,  5,  6,  7. 

1.  A  charge  on  the  measure  of  damages  against  a  carrier  for  default  in  the 

transportation  of  cattle  does  not  authorize  double  recovery  by  giving 
as  the  measure  of  damages  the  difference  between  the  market  value  at 
destination  if  transported  with  reasonable  care  and  dispatch  and  that 
in  the  condition  in  which  they  were  delivered,  and  also,  as  to  two  head 
which  were  lost,  of  their  reasonable  value.  International  &  O.  N.  R. 
Co.  v.  Rogers,  471. 

2.  A  charge  permitting  recovery  of  the  market  value  of  live  stock  lost  by  a 

carrier,  without  specifying  whether  it  means  value  at  point  of  ship- 
ment or  of  destination,  erred  only  in  omission,  and  was  not  ground  for 
reversal  in  the  absence  of  a  request  for  more  specific  instruction.    Id. 

3.  If  the  presumption  that  injury  to  property  transported  over  connecting 

lines  was  occasioned  by  the  delivering  rather  than  the  initial  carrier  is 
one  proper  to  be  given  in  charge  to  the  jury,  which  is  questioned,  error 
in  refusal  of  a  requested  charge  to  that  effect  is  rendered  harmless  by 
a  verdict  finding  all  the  liability  against  the  initial  carrier  and  acquit- 
ting the  connecting  lines  of  responsibility.     Id. 

4.  In  a  suit  against  a  railroad  company  for  injuries  to  a  shipment  of  live 

stock,  the  court  charged  the  jury  as  follows:  "If  you  believe  from  the 
evidence  that  plaintiff  delivered  said  stock  to  defendant  company  as 
alleged  in  plaintiff's  petition,  and  that  said  stock  were  damaged  by  de- 
fendant company  as  alleged  in  plaintiff's  petition,  then  you  will  find 
for  plaintiff."  Held,  error,  in  that  it  authorized  a  recovery  by  plaintiff 
irrespective  of  any  question  whether  or  not  defendant  was  guilty  of 
negligence  causing  the  damage.  Texas  d  P.  Ry.  Co.  v.  Jones,  132. 
6.  A  charge  upon  the  measure  of  damage  to  a  shipment  of  live  stock  con- 
sidered, and  held  error  in  that  it  authorized  a  recovery  against  the 
defendant  carrier  for  all  damage  to  the  stock  irrespective  of  whether 
the  damage  was  caused  by  the  negligence  of  the  defendant  or  that  of 
another  carrier  over  whose  road  the  stock  was  also  transported.    Id. 

6.  Whether  or  not  the  transportation  of  cattle  over  the  road  of  a  certain 

carrier  was  made  in  a  reasonable  time,  was  an  issue  to  be  determined 
by  the  jury,  and  it  was  improper  to  permit  a  witness  to  express  his 
opinion  thereon.    Id. 

7.  Where  the  live  stock  was  shipped  on  a  through  bill  of  lading  over  the 

lines  of  two  railroads  from  B.  to  P.  and  the  consignee  reshipped  the 
said  stock  from  P.  over  the  line  of  another  railroad  to  G.,  the  ulti- 
mate destination  of  said  stock,  a  charge  of  the  court  making  the  con- 
dition of  the  stock  at  "destination,"  meaning  G.,  if  error  at  all,  was 
harmless  as  to  the  two  first  carriers  from  B.  to  P.  in  view  of  special 
charges,  given  at  the  request  of  said  carriers  limiting  their  liability 
'  to  such  damages  as  occurred  on  their  own  lines.  St.  Louis  d  S.  F.  R. 
Co.  v.  Franklin,  41. 

8.  The  duties  and  liabilities  of  common  carriers  of  live-stock  are  the  same 

in  this  State  as  at  common  law.  The  liability  of  such  carrier  is  that 
of  an  insurer  of  them  against  loss  from  any  cause  except  the  act  of 
God  or  of  the  public  enemy,  the  act  of  the  owner,  the  vicious  propen- 
sities or  inherent  vice,  infirmity  or  character  of  the  animals  them- 
selves.   Id. 

9.  Where  a  shipment  of  live  stock  was  not  accompanied  by  the  owner,  and 

the  undisputed  evidence  showed  that  they  were  in  sound  condition  when 
received  by  the  carrier,  but  were  damaged  when  delivered  at  destina- 
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tion  and  no  proof  was  offered  to  show  that  the  animals  were  damaged 
.  by  one  of  the  excepted  agencies  and  without  negligence  on  the  car- 
rier's part,  the  presumption  of  negligence  on  the  part  of  the  carrier 
will  obtain,  and  a  court  may  so  charge  a  jury.  This  rule  does  not 
apply  when  the  owner  accompanies  the  stock.     Id. 

10.  In  a  suit  for  damages  to  a  shipment  of  live  stock,  the  court  charged  the 

jury,  among  other  things,  to  find  for  the  plaintiff  if  the  animals  while 
enroute  were  handled  "unnecessarily  rough  and  were  unnecessarily  de- 
layed" in  transit.  Held,  not  subject  to  the  objection,  that  this  was 
an  unauthorized  assumption  on  the  part  of  the  court  that  such  han- 
dling of  the  stock  and  such  delay  constituted  negligence.  The  use  of 
the  word  "unnecessarily"  was  practically  equivalent  to  the  use  of  the 
word  "negligently."    Id. 

11.  The  employes  of  an  initial  carrier  operated  the  train  containing  plaintiff's 

live  stock  over  the  road  of  a  second  carrier;  the  second  carrier  com- 
pany alleged,  however,  in  its  answer  that  it  owned  the  line  of  railroad 
connecting  with  the  first  carrier,  and  its  foreman  and  agent  testified 
that  he  received  the  shipment  of  stock  from  the  first  carrier  and  that 
he  checked,  handled  and  delivered  it  to  a  third  carrier.  Held,  in  the 
absence  of  evidence  that  the  road  of  the  second  carrier  had  been 
leased  to  the  first  carrier,  the  evidence  was  sufficient  to  justify  a 
verdict  and  judgment  against  the  second  carrier  company  for  dam- 
ages to  said  stock  on  said  road.    Id. 

12.  Although  a  railroad  company  was  negligent  in  failing  to  transport  and 

deliver  in  due  time  a  machine  operated  by  the  owner  for  profit  and 
would  therefore  be  liable  for  the  damages  caused  by  its  own  negli- 
gence, it  would  not  be  liable  for  the  damages  resulting  to  the  owner 
from  such  further  delay  as  was  caused  by  the  breach  of  his  contract 
by  a  third  party  who  failed  and  refused  after  the  machine  was  de- 
livered to  the  owner  by  the  railroad  company  to  haul  the  same  to  the 
grounds  where  it  was  to  be  set  up  and  operated;  and  this,  though 
the  third  party  would  not  have  breached  the  contract  if  the  railroad 
company  had  delivered  the  machine  at  a  reasonable  time.  Texas  V. 
R.  Co.  v.  Shropshire  &  Shepperd,  631. 

Carriers  of  Passengers. 

Getting  off  moving  train.     See  Instructions  to  Juries,  10. 

1.  Intimated  that  persons  who  accompany  friends  or  guests  for  the  purpose 

of  assisting  or  seeing  them  depart,  or  to  meet  or  assist  coming  friends 
or  guests,  have  all  the  rights  of  passengers  upon  railroad  depot  plat- 
forms.   International  d-  G.  N.  R.  Co.  v.  Kent,  272. 

2.  A  passenger  who  has  refused  to  pay  fare  can  not  acquire  the  right  to 

transportation  by  tendering  same  after  the  train  has  been  stopped  for 
the  purpose  of  ejecting  him  for  such  refusal.  Freeman,  Receiver,  v. 
Costley,  388. 

3.  A  passenger  who  was  ejected  because  he  tendered  only  a  ticket  which,  on 

its  face  and  by  its  terms,  did  not  entitle  him  to  transportation  on 
that  day  and  train  (a  round  trip  return  ticket  on  which  time  for  re- 
turn had  expired)  can  not  recover,  though  he  believed  in  good  faith 
that  it  entitled  him  to  transportation.     Id. 

4.  The  fact  that  one  boarded  a  train  with  intent  to  obtain  free  transporta- 

tion in  violation  of  article  lOlOh,  Penal  Code,  did  not  justify  his 
arrest  for  such  offense  without  warrant,  after  expelling  him  from  the 
train.    Id. 

5.  Evidence  considered  and  held  to  support  a  recovery  by  a  passenger  for 

injuries  by  starting  train  in  motion  while  she  was  getting  off  the 
coach  at  her  destination.     Texas  &  O.  Ry.  Co.  v.  Hall,  598. 

6.  In  a  suit  against  a  street  car  company  for  damages  for  personal  injuries 

received  by  a  female  passenger  when  alighting  from  one  of  defendant's 
cars,  plaintiff  alleged  that  it  was  the  duty  of  the  defendant's  con- 
ductor to  assist  female  passengers  in  alighting  from  the  car,  that  the 
conductor  failed  to  do  so  in  the  present  instance,  and  that  such  fail- 
ure was  negligence  which  proximately  caused  the  injuries.     Held,  that 
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said  pleading  warranted  the  admission  of  testimony  as  to  the  duty 
of  the  conductor,  over  objection  that  it  was  irrelevant,  immaterial  and 
incompetent.     Ban  Antonio  Trao.  Co.  v.  Higdon,  84. 

7.  In  a  suit  against  a  railroad  company  for  damages  for  carrying  a  pas- 

senger past  his  destination,  the  evidence  being  conflicting  as  to  whether 
the  station  was  announced  and  the  train  stopped  long  enough  to  en- 
able plaintiff  to  alight,  it  was  reversible  error  for  the  court  to  charge 
the  jury  as  matter  of  law  that  a  failure  to  deliver  the  passenger  at 
his  destination  would  be  negligence  on  the  part  of  the  defendant;  and 
this  affirmative  misstatement  of  law  was  not  rendered  harmless  by  a 
subsequent  portion  of  the  charge  which  correctly  defined  negligence 
and  told  the  jury  that  if  they  found  such  negligence  on  the  part  of 
defendant,  they  should  find  for  the  plaintiff.  Oulf,  C.  d  8.  F.  Ry. 
Co.  v.  Ward,  210. 

8.  Where  several  railroads  designate  and  operate  their  lines  as  a  system  of 

roads,  and  by  a,  duly  authorized  agent  for  such  system  sell  a  through 
ticket  over  their  lines  to  a  point  beyond,  each  of  such  roads  is  liable 
in  damages  for  injury  occurring  to  a  passenger  on  any  one  of  said 
lines.     El  Paso  d  N.  E.  Ry.  Co.  v.  London,  397. 

9.  Damages  recoverable  for  the  breach  of  a  contract  of  carriage  resulting 

from  a  derailment  of  a  passenger  train  are  the  same  as  are  recoverable 
in  an  action  of  tort  on  the  same  facts,  and  defendant's  liability  is 
subject  to  the  same  rules  and  may  be  established  by  like  testimony 
and  presumptions  as  in  cases  of  tort;  therefore  damages  for  mental 
and  physical  suffering  may  be  recovered  in  such  action.    Id. 

10.  By  the  sale  of  a  ticket  to  a  passenger  a  railroad  company  assumes  the 

relation  of  a  common  carrier  toward  the  passenger  and  thereby  be- 
comes bound  to  exercise  the  degree  of  care  required  of  such  carriers. 
It  is  immaterial  that  there  is  no  express  stipulation  to  that  effect  in 
the  ticket.     Id. 

11.  When  it  appeared  from  the  uncontroverted  testimony  that  plaintiff  was 

a  passenger  in  a  railway  coach;  that  the  coach  was  moved  with  suffi- 
cient violence  to  throw  her  against  the  arm  of  the  seat  she  was  occu- 
pying; that  other  passengers  were  thrown  to  the  floor  and  some  had 
their  glasses  knocked  off;  that  the  coach  or  car  was  the  property  of 
the  defendant  company  which  knew  it  was  occupied  by  passengers, 
and  no  explanation  of  the  sudden  shock  of  the  car  was  offered  by  the 
defendant,  a  prima  facie  case  of  negligence  >  on  the  part  of  the  defend- 
ant was  established,  and  the  burden  of  proof  rested  upon  the  defend- 
ant to  exonerate  itself  from  blame.  Missouri,  K.  d  T.  Ry.  Co.  v. 
Stone,  480. 

12.  When  a  passenger  coach  is  suddenly  jerked  or  moved  so  that  a  passenger 

therein  is  violently  thrown  against  the  arm  of  a  seat  and  injured,  no 
burden  rests  upon  the  passenger,  in  a  suit  for  damages  resulting 
therefrom,  to  show  how  the  car  was  struck  or  violently  moved,  and 
this,  though  the  plaintiff  had  alleged  a'  cause ;  such  allegation  was  un- 
necessary and  therefore  the  proof  was  unnecessary.     Id. 

13.  When  a  passenger  is  injured  by  an  accident,  such  as  the  derailment  of 

a  train,  where  the  track  and  train  are  entirely  under  the  control  of 
the  defendant  and  they  are  not  interfered  with  by  any  extraneous 
force,  a  presumption  of  negligence  arises,  and  the  burden  is  on  the 
defendant  to  exonerate  itself.    Id. 

Cases  Followed,   Distinguished,   Overruled,   etc. 

1.  Allen  v.  Hutcheson,  57  Texas  Civ.  App.,  71,  followed.    Allen  v.  Edring- 

ton,  542. 

2.  Missouri,  K.  &  T.  Ry.  Co.  v.  Traub,  19  Texas  Civ.  App.,  125,  and  Texas 

Midland  Ry.  Co.  v.  Cardwell,  67  S.  W.,  157,  distinguished.  Ford  v. 
Houston  d  >.  C.  R.  Co.,  556. 

3.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Kiersey,  98  Texas,  590;   Grossman  v. 

Houston,  O.  L.  &  M/P.  Rv.  Co.,  99  Texas,  641;  Missouri,  K  &  T. 
Ry.  Co.  v.  Bell,  93  S.  W.,  198;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Goldman, 
8  Texas   Civ.  App.,   257,  followed.     Texas  C.   Ry.   Co.  v.   Brown,  86 
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S.  W.,  659,  s.  c.  42  Texas  Civ.  App.,  392,  distinguished.    Ft.  Worth  d 
D.  C.  Ry.  Co.  v.  Flynt,  536. 

4.  City  of  Paris  v.   Sturgeon,   50   Texas   Civ.   App.,   619,   reaffirmed.     Stur- 

geon v.  City  of  Paris,  102. 

5.  Roberts  v.  Yarboro,  41  Texas,  450,  followed,  and  Stuart  Bros.  v.  Altaian, 

8   Texas    Civ.   App.,   657,   distinguished.     Skivel   d   Stewart    v.    Greer 
Bros.,  115. 

6.  Pittman  v.  Byars,  51  Texas  Civ.  App.,  83,  followed.    Ex  parte  Fuller,  218. 

7.  Schulze  v.  Jalonick,   14  Texas,  Civ.   App.,   656,  distinguished.     Harris  v. 

Santa  Fe  Townsite  Co.,  506. 

8.  International  &  G.  N.  Ry.  Co.  v.  Edwards,   100  Texas,  24,  and  Post  v. 

Texas   &   P.   Ry.  Co.,   23   S.   W.,   708,   distinguished.     International  d 
O.  N.  R.  Co.  v.  Kent,  272. 

9.  Wolf  v.  Sahm,  55  Texas  Civ.  App.,  564,  followed,  and  Polk  v.  Herndon, 

44  Texas  Civ.  App.,  441,  overruled.     Fred  v.  Fred,  574. 

Certificate. 

1.  Where  the  impress  of  the  seal  attached  by  a  notary  public  to  his  cer- 
tificate or  jurat  discloses  the  county  for  which  he  was  appointed,  the 
omission  to  state  in  the  jurat  or  certificate  the  name  of  such  county 
will  not  affect  the  validity  of  the  certificate  or  jurat.  Bilby  v.  Han- 
cock,  365. 

Certifying  Question. 

1.  The  appellate  court  will  decline  to  certify  a  question  to  the  Supreme 
Court,  on  affirmance  of  the  judgment  below,  appellant  having  ade- 
quate remedy  by  application  for  writ  of  error.  Sullivan-Sanford  Lumb. 
Co.  v.  Reeves,  489. 

Certiorari. 

To  bring  up  statement  of  facts.     See  Practice  on  Appeal,  8. 

Change  of  Venue. 

Right  to  be  sued  in  defendant's  county.     See  Plea  of  Privilege,  8. 

Charter. 

Power  to  operate  water  works.     See  Cities,  8,  £. 

Children. 

Crawling  under  railway  train.     See  Negligence,  4. 
Crossing  street  car  track.     See  Negligence,  5. 
Liability  of  parent  for  tort.     See  Parent  and  Child,  I. 
Right  to  custody.     See  Parent  and  Child,  2. 

Citation. 

Agreement  to  continue  case.     See  Appearance,  1. 

By  publication.     See  Bill  of  Review,  2;  New  Trial,  8. 

Recital  in  judgment.     See  Default,  1. 

Presumption  of  service.  See  Default,  2. 
1.  The  provisions  of  article  1230,  Rev.  Stats.,  concerning  the  requisites  of 
a  citation  to  nonresidents  or  absentees  from  the  State  are  imperative, 
and  such  a  citation  which  fails  to  name  all  of  the  parties  to  the 
suit  will  not  support  a  judgment  by  default,  although  the  judgment 
recites  due  service.     Bilby  v.  Rodgers,  432. 

Cities. 

Taxing  railroad  rolling  stock.  See  Tawation,  h- 
1.  While  a  city  can  not  surrender  that  portion  of  its  police  power  essential 
to  the  promotion  of  general  welfare,  it  may  bind  itself  by  contract 
granting  rights  to  public  service  corporations  to  make  use  of  its 
streets  and  alleys,  not  amounting  to  nuisance.  Such  grant,  on  valu- 
able consideration,  accepted  and  acted  on  by  a  grantee  observing  its 
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terms,  confers  a  vested  right  on  the  latter  which  can  not  be  impaired 
by  the  city  imposing  additional  and  more  onerous  terms.  Texarkana 
Gas  d  Electric  Co.  v.  City  of  Texarkana,   109. 

2.  A  city  which  had  granted  to  an  electric  light  company  the  right  to  erect 

poles  in  streets  and  alleys,  which  the  latter  had  accepted,  erecting  its 
plant  and  furnishing  free  light  in  the  city  public  buildings  in  accord- 
ance with  the  conditions  on  which  such  franchise  was  granted,  could 
not  be  required  by  ordinance,  as  a  further  condition,  to  pay  to  the 
city  the  sum  of  50  cents  annually  for  each  pole  so  maintained.  It 
acquired  a  vested  right  to  maintain  such  poles  on  the  conditions  pre- 
scribed by  its  original  contract.     Id. 

3.  A  city  owning  public  water  works,  but  forbidden  by  its  charter  to  fur- 

nish water  to  any  but  its  inhabitants,  is  without  either  duty  or 
power  to  furnish  water  to  one  residing  outside  its  corporate  limits  for 
use  on  his  premises  beyond  same,  though  a  portion  of  his  land  extends 
within  the  city  boundary  and  the  connection  with  the  city  mains 
sought  to  be  enforced  by  him  lies  within  such  limits.  City  of  Paris 
v.  Sturgeon,  50  Texas  Civ.  App.,  619  reaffirmed.  Sturgeon  v.  City  of 
Paris,  102. 

4.  A  provision  of  a  city  charter  which,  while  forbidding  the  city   as  pro- 

prietor of  its  water  works  from  furnishing  water  to  others  than  resi- 
dents of  the  city,  excepted  manufacturing  plants  from  this  restriction, 
was  not  violative  of  art.  3,  sec.  52,  of  the  Constitution  forbidding 
cities  to  grant  anything  of  value  to  a  corporation.  Furnishing  water 
for  compensation  was  not  such  a  grant  as  was  there  forbidden.  And 
if  it  were  held  to  be  so,  the  exception  only,  and  not  the  restriction  on 
the  general  powers  of  the  city,  would  be  made  void.     Id. 

5.  The  act  of  a  city  in  connecting  its  water  mains  with  the  premises  of  a 

user  of  city  water  on  his  written  application  by  which  he  agreed  only 
to  be  bound  by  existing  and  future  regulations  for  the  management  of 
the  service,  there  being  no  promise  either  to  furnish  or  to  take  and 
pay  for  the  water  for  any  definite  period,  was  terminable  at  the  will 
of  "either  party.  No  action  lay  to  compel  the  city  to  restore  the  con- 
nection which  it  had  discontinued,  where  the  consumer  was  one  to 
whom,  under  the  then  existing  charter,  the  city  was  neither  bound 
nor  permitted  to  furnish  water.     Id. 

6.  Plaintiff   residing   outside   the   city   but   having  a    small   portion   of   his 

land  within  the  city  limits,  the"  city  being  authorized  to  furnish  water 
only  to  its  inhabitants,  could  not  maintain  his  action  for  a  manda- 
tory injunction  requiring  the  city  to  connect  its  water  mains  with 
his  pipes,  for  the  purpose  of  furnishing  water  for  use  on  his  premises 
generally,  by  reason  of  the  fact  that  the  small  strip  within  the  limits 
contained  plants  and  shrubbery  needing  water.  To  obtain  such  rem- 
edy as  to  the  part  within  the  city  he  must  allege  and  prove  that  such 
use  for  watering  flowers,  shrubs,  and  trees  was  proper  under  the  city 
regulations.  The  court  should  not  assume  that  it  was  in  the  absence 
of  such  showing.     Id. 

Collateral  Attack. 

Judgment  against  unknown  heirs.     See  Judgment,  8. 
On  tax  deed.     See  Judgment,  9,  10. 

Collateral  Security. 

1.  The  assignee  of  a  note  and  mortgage  holding  it  as  collateral  security  for 
a  debt  of  the  assignor  was  entitled,  without  further  authority  from 
the  latter,  to  take  necessary  and  proper  steps  to  collect  same,  and  an 
agreement  that  such  security  should  be  attached  to  and  kept  with  the 
note  it  was  assigned  to  secure  would  not  deprive  the  assignee  of  the 
right  to  take  proper  steps,  consistent  with  such  agreement,  to  protect 
his  security,  such  as  employing  lawyers  to  look  after  it  where  circum- 
stances rendered  that  course  advisable:  for  the  expenses  so  incurred 
he  was  entitled  to  credit  in  accounting  to  the  assignor  for  the  amount 
realized  on  the  collateral.     See  charge  on  this  subject  held  erroneous 
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and  not  cured  by  charge  conflicting  with  it.  Ely-Walker  D.  O.  Co.  v. 
Colbert,  661. 

2.  Where  the  intention  and  effect  of  a  parol  agreement  as  to  the  custody  of 

a  note  was  a  question  of  fact  for  the  jury,  instructions  giving  it  a 
certain  effect  as  matter  of  law  were  properly  refused. 

3.  The  holder  of  collateral  security  is  entitled  to  credit,  in  accounting  to  the 

assignor  for  the  proceeds  realized,  only  for  such  charges  by  his  at- 
torneys collecting  same  as  were  legal  and  proper.     Id. 

4.  The  holder  of  collateral  security  was  not  entitled  to  deduct  the  expenses 

of  collecting  same  in  accounting  to  his  debtor  for  the  amount  realized 
on  the  collateral,  where  it  was  held  under  an  agreement  precluding 
him  from  taking  any  steps  for  its  collection.    Id. 

Commissioners'  Court. 

Presentation  of  claim  to.    See  County,  1,  2. 

Compensation  for  collecting  delinquent  taxes.     See  County  Attorney,  1; 

Officer,  8,  4. 
Opening  highways.     See  Public  Road,  1,  2. 
Creation  of  school  district.     See  School  Districts,  1. 
Collection  of  taxes.    See  Tawation,  1-8. 

Commissions. 

For  sale  of  land.    See  Agency,  2;  Married  Women,  1,  2. 

Common  Carrier. 

Of  property.     See  Carriers  of  Goods,  1-12. 

Of  passengers.     See  Carriers  of  Passengers,  1-18. 

Condemnation. 

Of  land  for  highway.     See  Public  Road,  1,  2. 

Community  Property. 

Transfer  by  widow  and  administratrix.     See  Contract,  8. 
Sale  by  survivor.    See  Survivor,  1. 
1.  Under  the  doctrine  laid  down  in  Hill  v.  Moore,  85  Texas,  339,  the  reci- 
tation in  an  application  for  a  grant  of  a  league  of  land  in  1833,  to 
the  effect  that  the  applicant  and   grantee   was  a  married   man,   was 
notice  to  all  purchasers  from  or  under  him  however  great  the   lapse 
of  time  that  the  land  was  community  property  of  the  grantee  and  a 
then  living  wife,  and  was  sufficient  to  put  such  purchasers  upon   in-, 
quiry  as  to  the  death  of  the  wife  and  the  existence  and  rights  of  her 
heirs;  and  in  such  case  a  subsequent  purchaser  could  not  rely  on  the 
presumption  that  his  predecessors  in  the  title  had  made  such  inquiry 
as  was  required  to  rebut  the  presumption  of  notice.     Each  intending 
purchaser  should  make  inquiry  for  himself.     Hardy  Oil  Co.  v.  Burn- 
ham,  2S5. 

Compromise. 

Acceptance  of  less  than  claim.     See  Accord  and  Satisfaction,  1. 
Consideration  of  reemployment.    See  Master  and  Servant,  18. 

Concurring   Negligence. 

Of  fellow  servant.     See  Master  and  Servant,  9. 

Of  third  party.     See  Master  and  Servant,  2%;  'Negligence,  9. 

Of  independent  contractor.    See  Negligence,  7. 

Condition. 

Of  defeasance  in  conveyance.    See  Deeds,  2,  8. 
Impossibility  of  performance.    See  Deeds,  i. 
Return  of  consideration  on  noncompliance.     See  Deed,  5. 
To  be  performed  by  another.     See  Deeds,  6. 
Precedent  to  vesting  title.     See  Deeds,  7. 
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Conflict  of  Laws. 

State  and  Federal.    See  Constitutional  Law,  8;  Railways,  11,  18. 

Connecting:  Lines. 

Presumption  aa  to  damage.    See  Carriers  of  Goods,  8. 
limiting  liability.     See  Carriers  of  Qoods,  7. 

Consideration. 

Acceptance  of  less  than  claim.     See  Accord  and  Satisfaction,  1. 
Return  on  noncompliance  with  condition.     See  Deeds,  5. 
Reemployment  of  injured  servant.     See  Master  and  Servant,  IS, 

Constitutions  Cited. 

(Constitution  of  Texas.) 

Article    3,    Bee.    7,    amendment    of    1909.  Public    schools.      Itaska    Ind. 

School  Dint.  v.  McElroy,  649,  650,  651,  653. 

Article  18,  sec.   1,  amendments  to  Const.  Itaska  Ind.  School  District  v. 

McElroy,  649,  651. 

Constitutional  Law. 

Impairing  vested  right.    See  Cities,  1. 

Grant  to  corporation.     See  Cities,  4- 

Faith  and  credit  to  statutes  of  States.    See  Foreign  Law,  i. 

Revenue  and  police  regulation.     See  Intoxicating  Liquors,  7. 

1.  Under  the  provisions  of  section  I  of  article  XVII  of  the  Constitution,  in 

order  to  adopt  a  proposed  amendment  to  the  Constitution,  it  is  only 
necessary  that  the  amendment  receive  a  majority  of  the  votes  cast  on 
he  proposition  involved,  and  not  a  majority  of  the  total  votes  polled 
at  the  election.     Itaska  Ind.  Sch.  Diet.  v.  McElroy,  642. 

2.  The  Act  of  the  Thirty-First  Legislature  putting  into  effect  the  constitu- 

tional amendment  of  1908  concerning  the  levy  of  a  school  tax,  is  not 
subject  to  the  objection  that  it  is  violative  of  the  Constitution  in  that 
the  aggregate  of  the  taxes  authorized  thereby  for  the  payment  of  bonds 
and  the  maintenance  of  schools  exceeds  the  constitutional  limit  of  fifty 
cents  on  the  one  hundred  dollars  of  valuation.    Id. 

3.  The  Act  of  the  Thirtieth  Legislature   (Gen.  Laws,  1907,  p.  222),  provid- 

ing an  eight  hour  day  for  railroad,  telegraph  or  telephone  operators, 
is  unconstitutional  and  void  in  that  it  is  in  conflict  with  an  Act  of 
Congress  upon  the  same  subject,  passed  on  March  4,  1907,  and  this, 
although  the  Act  of  Congress  did  not  take  effect  until  some  months 
after  the  State  law  would  have  taken  effect.  State  v.  Texas  d  N.  O. 
R.  Co.,  410. 

Contagions  Diseases. 

Damages  for  exposure  to  infection.     See  Master  and  Servant,  82. 

Continuance. 

1.  An  amendment  on  the  eve  of  trial  though  it  present  a  new  cause  of  ac- 
tion, does  not  entitle  the  defendant  to  a  continuance  in  the  absence 
of  a  showing  that  he  had  not  time  to  present  his  defense  or  procure 
the  testimony  necessary  therefor.    Oleghom  v.  Boxley,  161. 

Contract. 

Acceptance  of  less  than  claim.     See  Accord  and  Satisfaction,  1. 
Damages  for  mental  suffering.    See  Carriers  of  Passengers,  9. 
Implied  liability.     See  Carriers  of  Passengers,  10. 
Franchise  to  use  street.     See  Cities,  1,  2. 
'Furnishing  water  beyond  city  limits.     See  Cities,  8-6. 
Expenses  of  collecting  security.     See  Collateral  Security,  l-\. 
Place  of  performance.    See  Foreign  Law,  1. 
Not  for  necessaries.    See  Married  Woman,  1,  2. 
Consideration  for  release.     See  Master  and  Servant,  18. 
For  collection  of  taxes.    See  Officer,  4* 
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For  conveyance  of  land.     See  Specific  Performance,  1,  2. 

Creating  mortgage  by  parol.     See  Statute  of  Frauds,  1. 

Void  agreement  by  decedent.     See  Survivor,  1. 

For  collection  of  county  taxes.     See  Taxation,  1-8. 

Un repeated  message.     See  Telegraph,  1. 

Sale  of  real  property.     See  Vendor  and  Purchaser,  1-5. 

1.  Where  one  covenants  to  do  an  act  lawful  at  the  time,  and  an  Act  of  the 

Legislature  is  subsequently  passed  making  it  illegal  to  do  the  act,  the 
covenant  of  performance  is  thereby  discharged.  Craddock  d  Co.  v. 
Wells-Far  go  Co.  Exp.,  551. 

2.  By  express  statute  in  force  in  1835  a  colonist  was  forbidden  to  alienate 

his  land  before  the  final  title  was  extended;  such  a  contract  was  there- 
fore void,  and  an  order  made  by  the  probate  court  in  administration 
upon  the  estate  of  the  colonist  directing  the  surviving  wife  as  the  ad- 
ministrator to  execute  a  deed  in  consummation  of  such  a  contract,  and 
the  deed  executed  in  pursuance  thereof,  conferred  no  right  or  title  to 
the  land  as  against  the  heirs  of  the  colonist.     Brooks  v.  Payne,  513. 

3.  In  the  trial  of  a  case  before  the  court  without  a  jury,  the  issue  being 

whether  or  not  a  grantor  had  ratified  and  confirmed  an  invalid  con- 
tract, for  the  conveyance  of  land  previously  made  by  him,  evidence 
considered  and  held  insufficient  to  reverse  a  finding  of  the  trial  court 
n  the  negative,  although  it  might  have  been  sufficient  to  support  a 
contrary   finding.     Id. 

4.  Where  a  surviving  wife  as  administratrix  of  the  husband's  estate,  under 

a  void  order  of  the  probate  court  executed  a  deed  in  specific  perform- 
ance of  a  void  contract  bv  the  deceased  husband  for  convevance  of 
community  land,  the  heirs  of  the  husband  in  a  suit  for  the  land,  would 
not  be  required  to  tender  the  consideration  received  by  their  ancestor; 
but  if  they  were,  it  would  devolve  on  the  purchaser  or  those  claiming 
under  him  to  prove  definitely  the  amount  or  value  of  the  consideration 
paid  before  they  would  be  entitled  to  recover  the  same.  Nor  could 
such  purchaser  or  his  vendee  recover  any  of  the  consideration  when 
the  value  of  the  portion  of  the  land  retained  by  him  or  them  under 
the  judgment  of  the  court  exceeded  in  value  the  consideration  paid.  Id. 
6.  That  fact  that  oil  in  the  earth  is  flowing  or  fugitive  in  its  nature  instead 
of  stationary,  at  the  time  a  contract  is  made,  will  not  prevent  the 
owner  of  land  from  making  a  valid  contract  for  the  purpose  of  having 
the  ground  exploited  and  vesting  in  the  party  doing  the  work  the  title 
to  such  oil  as  may  be  extracted.     O'Xeil  v.  Sun  Co.,  167. 

6.  A  lease  contract  for  the  purpose  of  prospecting  for  oil  is  considered,  and 

held  to  vest  in  the  lessee  the  title  to  oil  extracted  by  the  lessor  in 
violation  of  the  rights  of  the  lessee.     Id. 

7.  Where  a  written  contract  of  sale  conveyed  the  entire  stock  of  goods  situ- 

ated in  a  certain  building,  parol  evidence  could  not  be  received  to  show 
that  some  of  the  goods  of  the  seller  out  of  such  stock  and  so  situated 
were  not  intended  to  be  conveyed.  McCullough  v.  Farmers'  &  M.  Natl. 
Bk.  of  Alilene,  160. 

8.  A  written  transfer  of  an  unlocated  land  certificate  by  the  widow  and  ad- 

ministratrix of  a  decedent  to  whom  it  had  been  conveyed  considered 
and  held  sufficient  to  pass  her  community  interest  and  also  the  interest 
of  the  estate  therein.     McLain  v.  Pate,  501. 

9.  A  contract  for  sale  of  land  contained  a  stipulation  that  in  the  event  the 

vendor  failed  or  refused  to  consummate  the  sale  by  executing  a  deed 
he  should  return  to  the  vendee  the  consideration.  Held,  that  said 
stipulation  did  not  give  the  vendor  the  option  to  execute  a  deed  or 
repay  the  consideration.  The  primary  and  principal  purpose  of  the 
parties  was  the  sale  and  purchase  of  the  land,  and  specific  performance 
would  be  decreed.  Budman  v.  Benderson,  358. 
10.  In  defense  of  an  action  to  recover  on  a  contract  to  pay  60  cents  for  each 
acre  in  a  tract  of  land  belonging  to  plaintiff  if  defendant  did  not  sell 
same  for  plaintiff  within  a  time  and  for  a  price  named,  defendant 
could  plead  and  prove  that  the  same  was  procured  by  fraud  in  that  he 
was  induced  to  make  the  contract  by  a  promise  of  plaintiff  to  extend 
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the  time  of  payment  on  a  note  secured  by  mortgage,  which  defendant 
owed  him,  which  promise  formed  a  part  of  the  consideration  of  the 
contract  sued  on,  was  made  without  intention  of  keeping  it,  and  was 
violated  to  the  damage  of  defendant  in  the  amount  of  the  attorney's 
fees  provided  for  by  the  note,  which  he  was  thereby  compelled  to  pay 
in  a  suit  on  the  note  and  foreclosure.  Parol  proof  of  such  additional 
consideration  could  be  received  though  the  contract  sued  on  was  in 
writing.     International  Land  Co.  v.  Parmer,  70. 

11.  On  the  issue  presented  by  a  plea  that  the  contract  sued  on  was  obtained 

by  duress — the  threat  of  a  criminal  prosecution  for  swindling— defend- 
ant should  have  been  permitted  to  testify  that  he  would  not  have 
signed  the  contract  but  for  such  threat.  Whether  he  was  so  induced 
to  sign,  was  the  issue,  and  his  testimony  as  to  what  induced  him 
was  admissible.     Id. 

12.  When  a  contract  is  based  upon  the  belief  by  both  parties  that  a  certain 

fact  exists,  equity  will  cancel  the  contract  and  relieve  the  parties  from 
liability  for  failure  to  perform  when  it  is  shown  that  the  fact  does 
not  exist  and  the  contract  is  therefore  practically  impossible  of  per- 
formance, and  this  though  a  certain  amount  is  named  in  the  contract 
as  liquidated  damages  in  case  of  breach.  St.  Louis  S.  W.  Ry.  Co.  v. 
Johnston,  639. 

13.  In  the  absence  of  notice  of  such  an  agreement,  a  purchaser  of  a  water 

and  light  plant  at  a  receiver's  sale,  would  not  be  bound  by  a  verbal 
agreement  on  the  part  of  the  original  owner  of  the  plant  to  maintain 
and  keep  in  repair  a  bridge  constructed  by  it  across  a  creek  for  the 
use  of  a  private  individual.    Abilene  Light  d  Water  Co.  v.  Clack,  129. 

14.  The  issue  being  whether  or  not  plaintiff,  who  was  a  mechanical  engineer, 

was  entitled  to  his  wages  whether  the  mill  about  which  he  was  em- 
ployed was  operated  or  not,  charges  of  the  court  considered  and  held, 
when  viewed  as  a  whole  and  construed  together,  not  subject  to  the 
objection  that  they  did  not  fairly  submit  the  issues  and  were  calcu- 
lated to  mislead  the  jury  to  plaintiff's  prejudice.  Harrison  v.  Berg- 
mann,  441. 

15.  The  law  prefers  viewing  a  sum  reserved  in  a  contract  as  a  penalty  rather 

than  liquidated  damages;  but  the  true  criterion  in  the  interpretation  of 
a  contract  in  this  as  well  as  in  other  respects  is  the  true  intention  of 
the  parties,  which  is  to  be  ascertained  by  the  terms  and  stipulations 
of  the  instrument  itself.  When  the  contract  is  silent  as  to  the  dispo- 
sition of  such  sum  in  case  of  default,  it  will  be  disposed  of  as  a  pen- 
alty rather  than  liquidated  damages.     Kellam  v.  Hampton,  484. 

16.  When  the  damages  resulting  from  the  breach  of  a  contract  can  not  be 

ascertained  satisfactorily  by  any  known  rule,  then,  if  the  language  of 
the  contract  will  admit,  a  sum  reserved  therein  will  be  treated  as 
liquidated  damages,  but  not  otherwise.  However,  the  intention  of  the 
parties  evinced  by  their  contract  must  control.     Id. 

17.  To  give  a  deposit  the  character  of  liquidated  damages,  a  contract  must  be 

proved  by  which  the  parties  agreed  that  in  case  of  a  breach  upon  the 
part  of  the  depositor  the  amount  of  the  deposit  should  go  to  the  other 
party  as  the  agreed  damages  arising  from  a  breach  of  the  contract.   Id. 

Contributory  Negligence. 

Of  fellow  servant.     See  Master  and  Servant,  9. 

Ignorance  of  danger.     See  Master  and  Servant,  H. 

Repair  of  defective  car.     See  Master  and  Servant,  19,  20. 

Right  to  assume  care  by  master.     See  Master  and  Servant,  21. 

Cars  moved  without  warning.     See  Master  and  Servant,  23. 

Hotel  drummer  on  depot  platform.     See  Negligence,  S. 

Child  crossing  street  car  track.     See  Negligence,  5. 

Confusion  in  sudden  emergency.     See  Negligence,  11. 

Selection  of  dangerous  method.     See  Negligence,  12,  21. 

Presuming  that  aiornals  would  be  obeyed.     See  Negligence,  IS,  H. 

Placing  foot  in  car  coupler.     See  Negligence,  18. 

Permitting  water  in  engine  to  get  too  low.     See  Negligence,  19,  20. 
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Exposing  team  to  fright.    See  Negligence,  25. 

Failing  to  assist  wife  from  train.     See  Negligence,  29. 

Inattention  to  injuries.    See  Pleading,  5. 

Corporations. 

Dissolution  of.     See  Judgment,  16. 

Authority  of  presiding  officer.    See  Parliamentary  Law,  1,  '2. 

1.  In  suits  by  private  corporations  it  is  not  necessary  to  allege  in  the  pe- 

tition that  the  suit  is  authorized  by  the  board  of  directors  or  other 
governing  body  of  the  corporation.  De  Zavala  v.  Daughters  of  Re- 
public, 19. 

2.  .The  individuals  composing  the  executive  committee  of  a  private  corpora- 

tion by  letter  severally  authorized  the  chairman  of  the  committee  to 
file  a  suit  in  the  name  of  the  corporation  for  the  preservation  of  its 
rights;  subsequently  and  after  the  suit  was  filed  the  committee  met  in 
regular  session  and  ratified  the  institution  of  the  suit  and  the  form 
and  manner  in  which  it  was  brought.  Held,  the  subsequent  ratifica- 
tion of  the  institution  of  the  suit  by  the  committee  at  a  regular  meet- 
ing in  proper  form,  operated  to  legalize  such  action  from  the  begin- 
ning, and  the  fact  of  ratification  might  be  proved  without  pleading 
the  same.    Id. 

3.  A  court  of  equity  will  not  primarily  take  jurisdiction  to  determine  the 

legality  of  directors  of  a  corporation,  or  to  remove  a  director  who  is 
in  possession  of  the  office.  This  jurisdiction  will  be  exercised  only 
when  the  question  arises  incidentally  and  collaterally  in  a  suit  of 
which  the  court  has  rightful  jurisdiction  on  other  grounds.  This  rule 
applies  in  a  suit  between  parties  wherein  each  claimed  to  be  the  legal 
officers  of  a  private  corporation,  but  in  which  the  property  rights  of 
the  corporation  were  primarily  involved.     Id. 

4.  When   the   constitution   of   a    private   corporation   provided   that   in    the 

absence  of  the  president  one  of  the  vice-presidents  in  the  order  of  their 
number  should  preside  over  the  meetings  of  the  members,  the  president 
upon  vacating  the  chair  because  of  illness  had  no  authority  to  call  a 
member  of  the  corporation  not  a  vice-president  to  preside  over  the 
meeting,  there  being  several  vice-presidents  present.     Id. 

Costs. 

Inability  to  pay.     See  Appeal,  5,  6. 
1.  When  an  appellee  might  present  by  cross  assignments  all  the  questions 
which  are  presented  by  a  separate  appeal,  he  will  be  charged  with  the 
costs  of  a  separate  appeal.    Galveston  &  W.  Ry.  Co.  v.  Galveston  Elec. 
Co.,  428. 

Counties. 

Collection  of  taxes.     See  Taxation,  1-3. 

1.  Article  790,  Revised  Statutes,  while  requiring  a  claim  against  a  county 

to  be  presented  to  the  Commissioners'  Court  for  allowance  before  bring- 
ing suit,  does  not  require  that  it  be  rejected.  It  is  sufficient  if  the 
claim  has  been  presented  and  reasonable  time  for  action  thereon  al- 
lowed, though  no  action  has  been  taken.  Williams  v.  Bowie  County, 
116. 

2.  A  claim  for  the  value  of  services  rendered  a  county  in  preparing  its  "de- 

linquent tax  record"  can  not  be  sued  on  without  being  first  presented 
to  the  Commissioners'  Court  for  allowance.  A  resolution  repudiating 
plaintiffs  contract  which  provided  an  agreed  compensation  was  not 
equivalent  to  a  preservation  and  rejection  of  his  claim  for  reasonable 
value  for  his  services.     Stringer  v.  Franklin  County,  344. 

County  Attorney. 

1.  The  county  attorney  being  charged  with  the  official  duty  of  assisting  the 
tax  collector  in  the  collection  of  delinquent  taxes,  the  Commissioners' 
Court  had  no  power  to  contract  with  him  for  a  compensation  for  doing 
such  service.     Stringer  v.  Franklin  County,  344, 
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Gouty  Court. 

Powers  in  probate  matters.    See  Specific  Performance,  1. 

Courti,  Commissioners'. 

Presentation  of  claim.    See  Counties,  1,  2. 

Collection  of  taxes.    See  County  Attorney,  1;  Officers,  S,  i;  Tawation,  IS. 

Opening  highways.     See  Public  Road,  1,  2. 

Creation  of  school  district.    See  School  Districts,  1. 

Courts,  County. 

Powers  in  probate  matters.    See  Specific  Performance,  i. 

Courts,  District. 

Control  of  Commissioners'  Court.     See  School  Districts,  1. 

Covenants. 

Breach  of  warranty.    See  Damages,  5. 
Distinguished  from  conditions.     See  Deeds,  3. 

Crossings. 

Child  on  street  car  track.     See  Negligence,  5. 

Frightening  team.     See  Negligence,  26,  27. 

Authority  over  construction.     See  Railroad  Commission,  I. 

Damages. 

For  negligence  in  transportation  of  cattle.     See  Carriers  of  Goods,  1,  2, 

5,  7. 
Delay  in  transportation  of  machinery.     See  Carriers  of  Goods,  12. 
Penalty  or  liquidated  damages.     See  Contract,  15-17. 
Wrongfully  suing  out  process.     See  Garnishment,  1. 
Interest  as  part  of.    See  Pleading,  12. 
On  appeal  taken  for  delay.     See  Practice  on  Appeal,  6. 
Control  of  appellate  court  over.     See  Practice  on  Appeal,  11. 
On  condemnation  of  land  for  highways.     See  Public  Road,  1. 
For  overflow  of  growing  crops.     See  Railways,  15. 
Findings  by  court.     See  Special  Issues,  1,  2. 

1.  Exemplary  damages  can  not  be  recovered  in  the  absence  of  actual  dam- 

ages.   Kruegel  v.  Cobb,  450. 

2.  When  a  plaintiff  was  already  sick  or  nervous  or  feeble  when  injured  by 

the  negligent  act  of  another,  the  prirty  causing  the  injury  would  be 
liable  only  for  the  increased  sickness  or  nervousness  or  feebleness. 
Roberts  v.  Galveston,  H.  <£  S.  R.  Ry.  Co.,  321. 

3.  Where  an  animal  is  not  killed  but  only  injured  by  a  locomotive-  the  meas- 

ure of  damage  is  not  the  reasonable  cash  market  value  of  the  animal 
with  interest  from  the  date  of  the  accident.  Ft.  Worth  d  D.  C.  Ry. 
Co.  v.  Hodge  &  Speer,  540. 

4.  A  charge  on  the  damages  recoverable  by  parents  for  the  death  of  their 

minor  child,  directing  the  jury,  in  arriving  at  such  sum  as  would 
compensate  them  for  their  pecuniary  loss  thereby,  "to  take  into  con- 
sideration the  reasonable  value  of  the  services  of  the  child  to  the 
plaintiffs  until  he  arrived  at  the  age  of  twenty-one  years"  was  erro- 
neous in  making  the  value  of  such  service  the  measure  of  damages 
without  deduction  of  the  cost  of  maintenance  and  support  during  the 
time.     Missouri,  K.  rf  T.  Ry.  Co.  v.  Kemendo,  385. 

5.  In  the  absence  of  evidence  that  the  part  of  the  land  the  title  to  which 

has  failed,  is  not  of  equal  value  with  the  rest  of  the  land,  the  court 
will  presume  that  it  is  all  of  uniform  value,  and  use  the  purchase 
price  per  acre  as  the  measure  of  damage  for  breach  of  a  covenant  of 
warranty.     Sievert  v.  Underwood,  421. 

6.  Improvements  belonging  to  a  tenant  upon  leased  premises  of  which  the 

lease  was  not  assignable  could  be  properly  assumed  to  have  no  market 
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value  and  the  issue  as  to  damages  by  their  wrongful  destruction  by 
lire  submitted  as  one  to  be  determined  by  their  actual  as  distinguished 
from  their  market  value.     Steger  v.  Barrett,  331. 

7.  Where  land  is  damaged  by  overflows  in  three  successive  months  from  the 

same  cause,  the  measure  of  damage  is  the  difference  in  the  value  of 
the  land  immediately  before  the  first  and  after  the  last  overflow.  Ft. 
Worth  d  D.  C.  Ry.  Co.  v.  Flynt.  534. 

8.  The  issue  being  the  amount  of  loss  suffered  by  defendant  bv  reason  of 

the  failure  of  plaintiff  to  irrigate  his  land,  it  was  permissible  to  prove 
the  amount  and  value  of  crops  of  the  same  kind  raised  during  the 
same  year  on  land  thirty  miles  distant,  it  being  shown  that  the  lands 
were  practically  the  same  as  to  character  and  fertility.  Erie  City 
Iron  Work*  v.  Noble,  245. 

9.  In  a  suit  for  damages  for  personal  injuries,  in  proof  of  the  allegation 

that  plaintiff  had  incurred  expenses  for  medicine  and  medical  atten- 
tion, the  extent  of  the  evidence  was  that  plaintiff  was  treated  by  phy- 
sicians who  prescribed  medicines,  and  that  for  medicines  he  was  charged 
the  sum  of  $40,  and  for  doctor's  bills  about  $90.  Held,  not  sufficient 
to  prove  that  said  expenses  were  reasonable  and  therefore  not  sufficient 
to  support  a  judgment  for  said  expenses.  Texas  d  P.  Ry.  Co.  v.  Hemp- 
hill, 232. 

10.  In  suits  for  damages  for  personal  injuries,  the  quantum  of  damages   is 

primarily  for  the  jury  to  determine,  and  an  appellate  court  is  without 
authority  to  disturb  their  finding  unless  the  amount  found,  in  view 
of  the  evidence,  is  so  great  as  to  shock  the  conscience  by  rendering  it 
morally  certain  that  the  jury  was  actuated  by  some  improper  motive. 
Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Hanson,  585. 

11.  A  recovery  of  $1,150  as  damages  for  distress  of  mind  caused  by  plain- 

tiff's failure,  through  delay  in  delivering  a  telegram  by  defendant,  to 
reach  a  dying  mother  before  she  became  unconscious,  sustained  as  not 
excessive.     Western  U.  Tel.  Co.  v.  Bennett,  61. 

12.  Evidence  as  to  personal  injuries  considered  and  held  to  support  a  verdict 

for  $14,583.     Missouri,  K.  d  T.  Ry.  Co.  v.  Bawley,  144. 

13.  A  verdict  for  $7,500  damages  for  personal  injuries  received  while  alight- 

ing from  a  street  car,  held  not  excessive  under  the  evidence.  San 
Antonio  Trac.  Co.  v.  Higdon,  84. 

14.  A  verdict  for  $10,500  held  not  excessive  for  the  loss  of  a  foot  and  part 

of  the  leg,  accompanied  by  great  and  long  continued  suffering.  Hous- 
ton d  T.  C.  R.  Co.  v.  Hanks,  299. 

15.  A  recovery  of  $5,000  for  loss  of  a  foot  by  a  switchman  sustained  as  not 

excessive.     St.  Louis  8.  W.  Ry.  Co.  v.  Keith.  324. 

16.  Evidence  of  personal  injuries  considered,  and  held  sufficient  to  support  a 

verdict  for  $7,500  damages.     Missouri,  K.  d  T.  Ry.  Co.  v.  Stone,  481. 

17.  A  verdict  of  $20,000  in  favor  of  a  wife  and  two  children  for  the  death 

of  their  husband  and  father,  held,  not  excessive  under  the  facts  of 
this  case.     Texas  d  N.  O.  R.  Co.  v.  Walker,  616. 

18.  Evidence  considered  and  held  to  support  a  recovery  of  damages  in  sum 

of  $5,000  for  personal  injuries  received  by  a  woman  in  getting  off 
cars.     Texas  d  O.  Ry.  Co.  v.  Hall,  598. 

Death. 

Services  of  minor  child.     See  Damages,  Jf. 

Recovery  held  not  excessive.     See  Damages,  11. 

Assuming  that  damages  were  suffered.    See  Instructions  to  Juries,  7. 

Grief  and  loss  of  society.     See  Instructions  to  Juries,  8. 

Survival  of  action.  See  Pleading,  18. 
1.  In  case  of  an  action  for  personal  injuries  prosecuted  by  plaintiff's  ad- 
ministratrix after  his  death  before  judgment,  the  charge  is  considered 
and  held  sufficient,  in  its  direction  that  there  could  be  no  recovery  if 
his  death  resulted  from  the  injury  complained  of,  to  justify  the  re- 
fusal of  requested  charges  by  defendant  on  this  point.  St/ Louis  S. 
W.  Ry,  Co.  v.  Keith,  324. 
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Dedication, 

1.  The  record  of  a  map  of  an  annex  to  a  town,  when  the  map  fails  to  show 

for  what  purpose  a  certain  vacant  plot  of  ground  appearing  on  tiic 
map  was  intended,  would  not  in  and  of  itself  amount  to  a  dedication 
of  such  lot  to  public  use  as  a  park;  and  hence  a  mere  reference  tj 
such  map  in  deeds  and  releases  by  the  owners  of  the  annex  would 
not  amount  to  a  dedication  of  said  plot  or  space  as  a  public  park. 
Adoue  &  Lobit  v.  Town  of  La  Porte,  206. 

2.  One  can  not  be  held  to  have  ratified  a  dedication   of  ground   to  public 

use  when  he  had  no  notice  actual  or  constructive  of  such  dedication. 
Id. 

3.  Before  the  property  of  a  citizen  can  be  taken  for  public  use  without  com- 

pensation upon  a  claim  of  gift  or  dedication,  the  facts  relied  upon  to 
prove  such  dedication  must  be  at  least  of  such  prima  facie  character 
as  would  reasonably  induce  the  public  or  some  member  thereof  to 
believe  that  such  dedication  had  been  made;  and  before  any  estoppel 
could  arise  by  reason  of  such  prima  facie  dedication,  it  must  be  shown 
that  the  public  or  some  member  thereof  acted  upon  such  prima  facie 
dedication  in  such  a  way  as  to  render  it  inequitable  and  unjust  for 
the  owner  to  deny  the  dedication.     Id. 

Deeds. 

Covenant  to  do  unlawful  act.     See  Contract,  1. 

Alienation  by  colonist  prohibited.     See  Contract,  2,  S,  ^. 

By  widow  and  administratrix.    See  Contract,  8. 

Recorded  instrument.     See  Evidence,  S. 

Acknowledgment  of.     See  Evidence,  4. 

Unsupported  by  judgment  and  execution.     See  Evidence,  5. 

By  one  of  several  executors.    See  Executors,  1. 

Purchaser  under  quit  claim.     See  Innocent  Purchaser,  I. 

Recitals  as  notice.     See  Innocent  Purchaser,  2. 

Error  in  description.     See  Innocent  Purchaser,  8. 

Notice  of  former  conveyance.     See  Innocent  Purchaser,  4. 

As  color  of  title.    See  Judgment,  9. 

Conveyance  on  condition.     See  Restraint  on  Alienation,  1-Jf. 

Power  to  designate  successor.    See  Trusts,  J. 

Assignment  of.     See  Vendor  and  Purchaser,  2,  S. 

1.  A  deed  is  to  be  construed  most  strongly  against  the  grantor,  and  for- 

feitures of  an  estate  are  not  favored.  If  the  instrument  will  bear  any 
reasonable  construction  that  will  defeat  a  forfeiture,  that  construction 
will  be  adopted.  In  case  of  doubtful  language  or  intention,  the  prom- 
ise or  obligation  of  the  grantee  will  be  construed  to  be  a  covenant  lim- 
iting the  grantor  to  an  action  thereon,  and  not  a  condition  subse- 
quent with  the  right  to  defeat  the  conveyance.  Qlen  Rose  Col.  Inst, 
v.  Qlen  Rose  Ind.  Sch.  Dist.,  436. 

2.  In  a  suit  to  cancel  a  deed  and  forfeit  a  donation  of  land  for  educational 

purposes,  the  terms  of  the  deed  and  the  evidence  considered,  and  held 
that  the  grantees  had  complied  with  the  only  conditions  imposed  upon 
them,  and  that  the  heirs  of  the  grantor  were  not  entitled  to  a  for- 
feiture of  the  grant.    Id. 

3.  A  deed  donating  land  for  educational  purposes  contained  a  provision  to 

the  effect  that  in  the  event  the  grantee  should  incorporate  and  per- 
petually maintain  a  college  on  said  ground,  then  and  in  that  event  the 
grantor  bound  himself,  his  heirs,  etc.,  to  warrant  and  forever  defend 
the  title.  Held,  that  said  provision  was  not  a  condition  which  would 
warrant  a  forfeiture  of  the  grant  upon  the  abandonment  of  the  land 
for  college  purposes,  but  a  mere  covenant  which  secured  the  grantor's 
warranty  of  the  title  by  compliance  with  certain  conditions.  *  Id. 

4.  A  condition  subsequent   (that  a  railroad  Bhould  be  built  and  operated  on 

the  right  of  way  granted  by  the  deed  to  a  lumber  company)  was  not 
rendered  ineffective  to  avoid  the  conveyance  by  the  fact  that  the 
grantee  had  no  power  to  build  or  operate  anything  but  a  lumber  tram- 
way. Such  condition  was  not  rendered  unreasonable  or  impossible  of 
performance  because  the  grantee  itself  could  not  perform  it.    Its  con* 
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tract  bound  it  to  secure  performance,  though  that  could  only  be  done 
by  another  corporation  organized  with  adequate  powers.  Sullivan- 
Hanford  Lumb.  Co.  v.  Reeves,  488. 

5.  One  seeking  to  recover  land  conveyed  by  him  upon  condition  subsequent 

avoiding  the  deed  on  failure  to  comply,  was  under  no  obligation  to 
return  the  cash  consideration  received.  Neither  was  it  necessary  to 
cancel  the  deed.  His  right  to  recover  back  the  land  on  noncompliance 
was  given  by  and  in  accordance  with  the  terms  of  the  deed  itself.    Id. 

6.  The  fact  that  a  condition  to  be  performed  by  the  grantee  under  penalty 

of  making  void  the  conveyance  to  him  is  difficult  or  expensive,  or  can 
only  be  performed  by  another,  will  not  excuse  him.  To  have  this 
effect  the  act  must  be  impossible  or  unlawful  for  any  one  to  perform. 
Id. 

7.  A  deed  conveying  land  for  and  so  long  as  used  as  the  right  of  way  of  a 

railroad,  with  a  condition  avoiding  it  if  the  road  was  not  constructed 
and  operated  thereon  within  two  years,  was  an  executory  contract,  and 
did  not  vest  title  in  the  grantee  till  the  condition  was  performed. 
This  not  being  done  in  the  stipulated  time,  the  grantor  could  recover 
back  the  land,  though  the  condition  were  one  impossible  of  perform- 
ance.   Id. 

Default. 

Sufficiency  of  service.     See  Citation,  1. 

1.  To  sustain  a  judgment  by  default  as  against  an  appeal  by  the  defendant 

it  is  indispensable  that  the  record  should  show  affirmatively  that  the 
defendant  was  duly  cited;  and  a  recitation  in  the  judgment  that  the 
defendant  had  been  duly  cited  is  not  sufficient.  The  citation  should 
appear  in  the  transcript.     Glasscock  v.  Barnard,  S69. 

2.  In  a  case  where  a  judgment  by  default  was  rendered  against  a  nonresi- 

dent defendant,  record  considered  and  held  to  rebut  rather  than  raise 
a  presumption  that  any  other  citation  than  the  one  in  the  record  had 
been  issued  or  served  on  the  defendant,  and  hence  insufficient  to  war- 
rant a  presumption  that  the  defendant  had  been  duly  served.  BiVby  v. 
Rodgers,  432. 

Delay. 

In  filing  brief.     See  Briefs,  ft. 

In  transportation  of  cattle.     See  Carriers  of  Goods,  6\  10. 

In  transportation  of  machinery.     See  Carriers  of  Goods,  12. 

Appeal  taken  for.     See  Practice  on  Appeal,  5. 

In  transmitting  message.     See  Telegraph,  2. 

Demurrer. 

Error  in  sustaining  exception.     See  Harmless  Error,  S. 

In  overruling  exception.     See  Harmless  Error,  k* 

Admits  facts  but  not  inferences  of  pleader.     See  Pleading,  7. 

General  allegation  of  injury.     See  Pleading,  8. 

Not  called  to  attention  of  court.     See  Practice  on  Appeal,  8. 

Deposit. 

Of  damages  on  condemnation.     See  Public  Road,  1. 

Deposition. 

1.  Where  depositions  have  been  filed  during  a  term  of  court  a  motion  to 
suppress  them  need  not  necessarily  be  made  and  determined  at  the 
same  term;  such  motion  may  be  passed  on  at  the  next  succeeding 
term.     Hartford  F.  Ins.  Co.  v.  Becton,  578. 

&  Where  there  was  no  conflict  of  the  testimony  in  fixing  the  value  of 
goods  destroyed  by  fire  at  such  an  amount  as  justified  the  verdict 
rendered,  any  error  of  the  court  in  refusing  to  suppress  the  deposi- 
tions of  witnesses  whose  estimate  of  the  value  was  the  same  as  the 
other  witnesses,  was  harmless  error,  if  error  at  all.     Id. 

8.  Mr.  Justice  Key,  dissenting  from  the  ruling  of  the  majority  aa  to  error 
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in   the   charge,   concurs  .in   the   result,   reversal   and   remand,   on   the 

?;round  that  the  court  erred  in  excluding  the  answers  of  a  witness, 
aken  by  deposition,  stating  relevant  and  material  facts,  in  answer 
to  an  interrogatory  calling  for  his  conclusion  as  to  whether  certain 
allegations  in  plaintiff's  petition  were  true  or  false,  holding  that  the 
objection  went  only  to  the  manner  and  form  of  taking,  and  must  be 
raised  by  motion  in  advance  of  trial,  not  by  objection  made  when  the 
evidence  was  offered.  In  this  the  majority  of  the  court  do  not  concur. 
Houston  &  T.  C.  R.  Co.  v.  Haberlin,  376. 

Descent  and  Distribution. 

Under  the  laws  of  1835.     See  Heirship,  4,  2. 

Description. 

Mistake  in.     See  Innocent  Purchaser,  8,  4* 
Highway  laid  out.    See  Public  Road,  2. 

Director. 

Removal  from  office.    See  Corporations,  8. 

District  Court. 

Control  of  Commissioners'  Court.     See  School  Districts,  1. 

Divorce. 

Service  by  publication.    See  New  Trial,  8,  4. 
1*  The  husband  is  liable  for  attorney's  fees  incurred  by  the  wife  in  prose- 
cuting or  defending  a  suit  for  divorce.     Varn  v.   varn,  695. 

Duress. 

Threat  of  criminal  prosecution.     See  Contract,  11. 

Elections. 

For  levying  school  tax.    See  Taxation,  5-8. 

Electricity. 

Franchise  to  electric  light  company.     See  Cities,  1,  2. 

Error. 

Considered  though  not  aBBigned.     See  Fundamental  Error,  1,  2. 
Not  ground  for  reversal.     See  Harmless  Error,  1-9. 
Invited  by  party  complaining.     See  Instructions  to  Juries,  24. 
Reasons  for  ruling  immaterial.    See  Judgment,  6. 

Estate. 

Upon  condition.     See  Deeds,  2-7. 

Restrictions  on  conveyance.     See  Restraint  on  Alienation,  1-4. 
For  life.     See  Trusts,  1. 
Power  of  appointment  to.    See  Trusts,  1. 
In  remainder.    See  Trusts,  1. 
1.  Estate  upon  limitation  defined  and  distinguished  from  estates  upon  con- 
dition.    Diamond,  Guardian,  v.  Rotan,  264. 

Estates  of  Decedents. 

Sale  of  property.     See  Administrator's  Sale,  1-4. 
Acquiescence  in  invalid  order.     See  Estoppel,  1,  2. 
Conveyance  by  one  of  several  executors.     See  Ewecutors,  1. 
Descent  and  distribution.     See  Heirship,  1,  2. 

Estoppel. 

Facts  necessary  to  constitute.     See  Dedication,  8. 
1.  The  erroneous* belief  by  heirs  in  the  validitv  of  an  order  by  the  probate 
court  decreeing  the  specific  performance  of  a  void  contract  by  their  an- 
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cestor  for  the  conveyance  of  land,  and  their  subsequent  acquiescence  in 
the  claim  of  the  vendee  and  those  holding  under  him,  would  not  in 
and  of  itself  estop  them  from  afterward  asserting  their  legal  title  to 
said  property.  There  must  be  some  affirmative  act  causing  the  other 
party  to  change  his  position  to  his  injury  to  constitute  estoppel. 
Broocks  v.  Payne,  513. 
2.  Although  a  survivor  of  the  community  may  be  without  authority  under 
certain  circumstances  to  convey  the  property  of  the  community,  her 
deed  thereto  may  estop  her  and  her  heirs  from  claiming  her  interest 
in  the  same.    la. 

Evidence. 

Varying  written  instrument.     See  Contract,  1,  10. 
Of  injury  to  crop.     See  Damages,  8. 
Suppression  of  depositions.     See  Depositions,  1-8. 
Improper  admission.    See  Harmless  Error,  7,  9. 
Improper  exclusion.    See  Harmless  Error,  8. 
In  proof  of  pedigree.     See  Heirship,  2. 
Proving  substance  of  issue.     See  Pleading,  8. 
Objections  to.    See  Practice  on  Appeal,  1,  2. 
Varying  from  pleading.  See  Variance,  1. 

1.  A  surviving  partner  suing  to  recover  a  partnership  debt  is  not  a  "legal 

representative"  of  the  deceased  one  within  the  meaning  of  article 
2302,  Revised  Statutes,  and  the  opposite  party  is  not  precluded  thereby 
from  testifying  to  a  transaction  with  the  deceased  partner.  Roberts 
v.  Yarboro,  41  Texas,  450,  followed,  and  Stuart  Bros.  v.  Altman,  8 
Texas  Civ.  App.,  657,  distinguished.  Shivel  d  Stewart  v.  Greer  Bros., 
115. 

2.  A  will  is  not  receivable  in  proof  of  title  claimed  under  it  without  proof 

that  it  has  been  admitted  to  probate.     Dean  v.  Furrh,  495. 

3.  The  Act  of   April  23,   1907,   Laws  Thirtieth   Leg.,   p.   308,   admitting   in 

evidence  recorded  instruments  defectively  acknowledged,  has  no  ap- 
plication to  wills  and  does  not  render  them  admissible,  as  links  in 
the  chain  of  title,  where  not  admitted  to  probate,  though  recorded 
for  ten  years.     Id. 

4.  Objection  to   a  tax  deed  offered   in   evidence  that   it  was  acknowledged 

before  the  grantee  as  notary,  was  cured  by  a  subsequent  acknowledg- 
ment before  a  notary  not  disqualified,  and  also  by  proof  being  made, 
as  at  common  law,  of  its  execution.     Carr  v.  Miller,  57. 

5.  In  the  absence  of  evidence  of  a  judgment  and  execution,  or  excuse  for 

their  nonproduction,  a  constable's  deed  to  property  is  a  nullity  and 
shows  no  right  or  title  in  the  plaintiff  in  trespass  to  try  title  claiming 
under  such  deed  against  the  alleged  judgment  debtor,  the  title  to 
whose  property  is  in  issue.     Kruegel  v.  Cobb,  450. 

6.  Hearsay  evidence  held  inadmissible.     Missouri,  K.  d  T.  Ry.  Co.  v.  Ke- 

mendo,  385. 

7.  Testimony  of  a  witness  who,  being  asked  whether  a  fire  originated  on  the 

right  of  way  of  the  railway  and  how  she  knew,  answered  that  it  did; 
that  she  did  not  see  it  start,  but  saw  it  burn  from  the  railway  onto 
the  adjoining  land,  was  an  answer  to  the  question  asked,  and  was 
not  objectionable  as  giving  only  the  conclusion  of  the  witness  as  to 
where  the  fire  started.     Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Arthur.  163. 

'  8.  A  witness  who  testified  that  he  knew  what  the  barn  destroyed  by  fire 
was  worth  may  testify  as  to  its  value,  this  opinion  not  being  mere 
hearsay,  though  he  also  testified  that  he  had  made  inquiries  about  its 
value.  Id. 
9.  A  witness  who,  having  built  a  shed,  the  value  of  which  was  in  question, 
testified  to  the  time  required,  the  dimensions  and  the  material,  could 
give  his  opinion  based  thereon  as  to  the  value.     Id. 

10.  One  qualified  as  an  expert  to  give  an  opinion  as  to  the  value  of  lumber 
and  building  material  may,  where  the  amount  and  character  of  the 
same  has  been  proven  by  another  witness,  give  his  opinion  as  to  its 
value  on  that  basis.     Id. 
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11.  An  expert  on  farm  implements  could  testify  as  to  the  effect  of  heat  in 

making  worthless  a  disc  plow  which  had  gone  through  a  fire.     Id. 

12.  In  a  suit  for  damages  to  a  shipment  of  cattle  plaintiff  was  allowed  to 

testify  that  he  received  a  certain  amount  net  for  his  cattle  when  they 
were  sold  on  the  market;  defendant  objected  to  the  testimony  upon 
the  ground  that  it  was  hearsay,  plaintiff  having  already  testified  that 
he  did  not  accompany  his  cattle  to  market,  did  not  self  them  himself, 
was  not  present  when  they  were  sold,  and  his  only  information  as  to 
the  price  for  which  the  cattle  sold  was  derived  from  the  account  sales. 
Held,  the  testimony  was  not  subject  to  the  particular  objection  made, 
and  the  appellate  court  will  not  consider  any  other.  Chicago,  R.  I. 
&  O.  Ry.  Co.  v.  Thompson,  134. 

13.  The  effect  of  levees  and  embankments  upon  the  flow  of  water  and  drain- 

age of  land  is  so  far  a  matter  involving  the  knowledge  of  an  expert 
as  to  permit  the  testimony  of  a  skilled  civil  engineer,  who  had  sur- 
veyed and  determined  the  elevations  controlling  its  flow,  giving  his 
opinion  that  the  flooding  of  plaintiff's  premises  therefrom  would  have 
been  the  same  in  the  absence  of  the  railway  embankments  of  which 
plaintiff  complained  as  causing  it.  The  opinion  of  a  similarly  quali- 
fied expert  to  the  contrary  was  equally  admissible  for  plaintiff.  Cur- 
ley  v.  San  Antonio  &  A.  P.  Ry.  Co.,  308. 

14.  In  a  suit  for  damages  for  personal  injuries  resulting  in  the  amputation 

of  a  foot,  expert  testimony  that  plaintiff's  kidneys  were  diseased  was 
admissible,  although  injury  to  the  kidneys  was  not  alleged,  when  the 
purpose  of  the  testimony  was  only  to  show  a  condition  of  the  system 
which  rendered  the  amputation  necessary.  Houston  d  T.  C.  R.  Co.  v. 
Hanks,  298. 

15.  Expert  testimony   is   not  admissible  when,  the   necessary   and   attendant 

facts  being  proved,  the  jury  can  judge  or  draw  a  conclusion  from 
them  as  well  as  the  witness.     Rule  applied.     Id. 

16.  A  plaintiff's  testimony  as  to  the  market  value  of  his  grass  which  had 

been  burned,  should  not  be  excluded  merely  because  he  stated  further 
that  he  could  make  the  amount  of  his  estimated  value  of  the  grass 
by  pasturing  cattle  and  horses  on  it.     Texas  C.  R.  Co.  v.  Quails,  120. 

17.  Testimony  as  to  an   estimated  value   two  weeks  before  a  stock  of  mer- 

chandise was  destroyed  by  fire,  held  harmless  error  where  there  was 
no  conflict  in  the  testimony  that  the  goods  were  of  such  value  when 
destroyed  as  would  warrant  the  verdict  rendered.  Hartford  F.  Ins. 
Co.  v.  Beet  on,  673. 

18.  Under  circumstances  shown  by  the  evidence  in  this  case  a  hypothetical 

question  to  an  expert  witness  as  to  what  a  switchman,  while  working 
between  cars,  had  the  right  to  expect  from  his  foreman  in  the  way 
of  protection,  was  proper  and  warranted  by  the  evidence.  Texas  & 
N.  O.  R.  Co.  v.  Walker,  615. 

19.  Testimony  that  a  rule  of  a  street  car  company  made  it  the  duty  of  its 

conductors  to  assist  lady  passengers  in  alighting  from  the  cars  and 
that  such  rule  was  recognized  and  enforced  by  the  company,  was  not 
subject  to  an  objection  that  it  was  an  opinion  of  the  witness,  the 
witness  having  knowledge  of  the  fact  from  his  relation  to  the  com- 
pany.    San  Antonio  Trac.  Co.  v.  Higdon,  84. 

20.  In  an  action  by  a  section  hand  against  a  railroad  company  for  damages 

for  injury  to  plaintiff's  back  caused  by  a  sudden  and  violent  jerk 
of  the  train  from  which  he  was  unloading  cross-ties,  the  following 
question  by  plaintiff's  counsel  on  redirect  examination  of  the  physi- 
cian who  had  attended  plaintiff  after  the  injury,  to  wit:  "Suppose 
that  a  man  was  standing  facing  west  and  he  was  suddenly  moved 
backward  and  forward  and  south,  could  that  swelling  you  found  on 
the  plaintiff's  back  be  produced  by  that  kind  of  movement?"  held 
proper  in  view  of  the  questions  propounded  by  defendant  to  said  wit- 
ness on  cross  examination  and  the  answers  thereto.  St.  Louis  S.  W. 
Ry.  Co.  v.  Taylor,  139. 

21.  Where  a  witness  leads  counsel  to  believe  that  she  will  testify  to  a  cer- 

tain fact,  but  when  put  upon  the  stand  by  him  denies  having  made  such 
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statement,  it  is  not  permissible  for  counsel  to  ask  her  if  she  has  not 
made  such  statement  to  him.  The  remedy  of  the  party  introducing 
the  witness  would  be  to  apply  for  a  continuance  or  postponement  if 
the  denial  of  the  witness  was  a  surprise  and  the  testimony  material. 
El  Paso  &  A\  E.  Ry.  Co.  v.  Landon,  397. 

22.  Where  the  plaintiff's  reputation  for  honesty  was  put  in  issue  by  a  plea 

seeking  to  charge  him  for  embezzlement  of  money  of  defendant,  he 
could  prove  his  good  reputation  in  rebuttal,  but  testimony  of  one  for 
whom  he  had  worked  that  he  made  a  good  hand  and  they  had  no 
trouble  in  settlement  was  not  admissible.     Mullinaw  v.  Pyron,  253. 

23.  The  fact  that  plaintiff's   reputation  for   honesty  was  put  in  issue  and 

evidence  in  its  support  was  admissible,  did  not  put  in  issue  the  hon- 
esty of  defendant  nor  warrant  the  introduction  of  evidence  attacking 
his  reputation  by  plaintiff.    Id. 

Execution  Sale. 

Constable's  deed.     Bee  Evidence,  5. 

Executors. 

1.  Where  three  executors,  appointed  by  the  will  and  qualifying,  were  au- 
thorized to  convey  land  of  the  testator,  all  must  join  in  such  con- 
veyance, and  a  deed  by  two  of  them  was  ineffective.  Dean  v.  FurrK. 
405. 

Exemplary  Damages. 

Not  recoverable  in  absence  of  actual.     See  Damages,  1. 

Expert. 

Value  of  building.    See  Evidence,  9,  10. 

Effect  of  fire  on  implement.     See  Evidence,  11. 

Flow  of  water.     See  Evidence,  18. 

Medical  opinion.     See  Evidence,  lj. 

Inferences  which  jury  may  draw.    See  Evidence,  15. 

Hypothetical  question.    See  Evidence,  18. 

Possibility  of  injury.    See  Evidence,  20. 

Express  Company. 

Transportation  and  delivery  of  liquor.    See  Intoxicating  Liquors,  5-7. 

Fellow  Servants. 

Employes  of  different  masters.     See  Master  and  Servant,  2. 
Contributing  negligence  of.    See  Master  and  Servant.  9. 
Charge  held  erroneous.     See  Master  and  Servant,  10. 
Moving  train  without  warning.     See  Master  and  Servant,  28. 

Fences. 

Switch  limits.     See  Railways,  1. 

Closing  gates.     See  Railways,  2,  8. 

In  incorporated  town.     See  Railways,  J. 

Filing. 

Presumption  as  to  time  of.    See  Removal  of  Causes,  $. 

Final  Judgment. 

Interlocutory  order.     See  Appeal,  1. 
Sustaining  plea  of  privilege.     See  Appeal,  2. 
How  determined.     See  Judgment,  1. 
Disposing  of  parties.     See  Judgment,  16. 

Findings. 

Sufficiency  of.     See  Insurance,  Accident,  8,  h,  6. 
Disregard  of  by  court.     See  Special  Issues,  1. 
Supplemented  by  findings  of  court.     See  Special  Issues,  2. 
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Fire. 

Conclusion  as.  to  origin  of.    See  Evidence,  7. 
Effect  on  farm  implement.     See  Evidence,  11. 
Insurance  against  loss  by.     See  Insurance,  Fire,  1-6. 
Escaping  from  steam  engine.     See  Master  and  Servant,  SI. 
Escaping  from  locomotive.     See  Negligence,  23,  2j. 
Burnipg  grass.     See  Railways,  11, 
Communicated  by  trespasser.     See  Trespasser,  1, 

Foreclosure. 

Effect  of  judgment.     See  Judgment,  11. 

Foreign  Law. 

1.  The  statute  of  the  Territory  of  New  Mexico  requiring  that  notice  should 
be  given  within  ninety  days  of  a  claim  for  personal  injuries  or  death, 
does  not  affect  the  right  of  a  person  to  recover  in  Texas  for  injuries 
received  in  said  territory  where  such  right  is  asserted  through  a  con- 
tract to  safely  carry  a  passenger,  the  person  being  a  nonresident  of 
the  territory  and  the  contract  having  been  made  ana  partly  performed 
in  Texas.  Such  construction  is  not  a  denial  of  the  constitutional  guar- 
anty of  full  faith  and  credit  to  the  statutes  of  New  Mexico.  El  Paso 
d  N.  E.  Ry.  Co,  v,  Landon,  397. 

Forfeiture. 

Not  favored.     See  Deeds,  1. 

Waiver  of.     See  Insurance,  Fire,  4-6. 

Franchise. 

Right  to  use  streets.    See  Cities,  1,  2. 

Fraud. 

Judgment  obtained  by  false  testimony.     See  Bill  of  Review,  4,  7,  8. 
Promise  to  extend  time  of  payment.     See  Contract,  10. 
Preference  of  creditors.     See  Husband  and  Wife,  i. 
Possession  by  grantor.     See  Wife's  Separate  Property,  2. 

Fright. 

Of  animals  by  train.     See  Negligence,  26;  Railways,  9,  10, 

Fundamental  Error. 

1.  A  recovery  against  a  city  by  its  tax  assessor  for  his  commissions  for 

assessing  for  taxation  certain  property  (rolling  stock  of  a  railway),  is 
fundamentally  erroneous  where  it  appears  on  the  face  of  his  petition 
that  the  property  so  assessed  by  him  was  not  situated  in  the  city  nor 
subject  to  taxation  there.    City  of  Tyler  v.  Cocker,  605. 

2.  The  record  on   appeal  should   in   all   cases   show   affirmatively  that   the 

trial  court  had  jurisdiction  over  the  subject-matter  and  parties,  and 
where  it  does  not  show  an  appearance  or  waiver  of  citation  by  the 
defendant  it  should  contain  a  copy  of  the  citation  duly  served.  The 
absence  of  any  of  these  facts  discloses  fundamental  error  of  which  the 
appellate  court  will  take  notice  without  an  assignment  of  error. 
Olasscock  v,  Barnard,  369. 

darnlshment. 

1.  Where  a  writ  of  garnishment  was  wrongfully  sued  out  and  was  levied 

on  a  bank  holding  a  deposit  of  money  for  defendant,  the  latter  could 
recover  as  damages  interest  on  the  entire  deposit  during  the  time 
it  was  thus  wrongfully  withheld  by  service  of  the  writ.  He  was  not 
limited  to  interest  on*  such  part  only  of  the  deposit  as  would  cover 
the  debt  sued  for  and  the  costs,  since  the  statute  (Rev.  Stats.,  art. 
225)  forbids  the  garnishee  to  pav  over  any  of  the  effects  of  defend- 
ant held  by  him.     Battle  rf  McKinney  v.  White,  252. 

2.  A  garnishment  obtained  by  a  false  affidavit  to  the  statutory  ground  for 

its  issuance  (no  property  subject  to  execution)   is  not  made  lawful  by 
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the  fact  that  defendant  was  a  nonresident.  If  no  means  of  bringing 
the  defendant  before  the  courts  of  this  State  other  than  garnishment 
existed,  plaintiff  had  a  remedy  by  suit  in  the  State  of  defendant's 
residence.    Id. 

Habeas  Corpus. 

Custody  of  child.     See  Judgment,  2,  3. 

1.  Relators  who  began  proceedings  to  determine  their  right  to  the  custody 

of  a  minor  child  by  application  to  the  district  judge  for  habeas  corpus, 
could  not,  by  filing  the  writ  with  the  clerk  of  the  court  and  having 
the  cause  docketed  as  a  suit  therein,  convert  the  proceeding  into  a 
civil  action,  to  be  tried  in  that  court  and  at  a  regular  term.  They 
had  chosen  to  proceed  before  the  judge,  not  the  court,  and  by  a  form 
of  action  determinable  in  chambers.    Ex  Parte  Fuller,  218. 

2.  Relators  in  habeas  corpus  proceedings  could  not  complain  of  a  denial  of 

right  to  a  trial  by  jury  where  they  made  no  demand  for  one.  And  it 
seems  that,  choosing  such  form  of  proceeding,  they  had  no  right  to 
demand  a  jury  trial  therein.  Pittman  v.  Byars,  51  Texas  Civ.  App., 
83,  followed.     Id. 

Harmless  Error. 

Improper  argument.     See  Argument  of  Counsel,  1. 
Refusal  to  suppress  testimony.     See  Depositions,  2. 

1.  Errors  in  submitting  for  special  finding  by  the  jury  an  element  of  dam- 

ages not  legally  recoverable,  become  harmless  when  the  amount  found 
under  such  issue  is  rejected  by  the  court  in  rendering  its  judgment  on 
the  findings.     Steger  v.  Barrett,  331. 

2.  Where  the  findings  of  the  jury  on  special  issues  support  a  recovery  by 

plaintiff  on  two  or  more  distinct  grounds,  errors  in  the  submission  of 
only  one  of  such  issues  are  not  cause  for  reversal.     Id. 

3.  Error  in  sustaining  plaintiff's  special  exception  to  defendant's  plea  was 

not  ground  for  reversal  where  the  benefit  of  the  defense  therein  pre- 
sented, so  far  as  same  was  good  in  law,  was  allowed  defendant  by 
the  instructions  under  which  the  case  was  submitted  to  the  jury. 
Western  U.  Tel.  Co.  v.  Bennett,  60. 

4.  Where  the   court   in   its   charge  assumed   the   validity  of   the   iron   safe 

clause  in  a  policy  of  fire  insurance  and  did  not  submit  to  the  jury 
the  issue  of  a  waiver  of  the  same,  alleged  by  plaintiff,  the  defendant 
can  not  complain  of  the  action  of  the  court  in  overruling  its  eoccep- 
tions  to  the  pleading  of  plaintiff  setting  up  said  waiver.  Hartford  F. 
Ins.  Co.  v.  Becton,  578. 
6.  Where  the  judgment  rendered  is  the  only  one  allowable  under  the  facts, 
errors  of  the  court  in  the  conclusions  of  law  on  which  it  was  based 
are  not  ground  for  reversal.     Stringer  v.  Franklin  County,  344. 

6.  When  the  liability  of  one  of  several  defendants  depended  solely  upon  the 

existence  of  fraud  in  the  transaction,  a  peremptory  instruction  to  find 
for  said  defendant  could  not  have  been  prejudicial  error  when  the  jury 
found  as  a  fact  that  there  was  no  fraud  whatever  in  the  transaction. 
Hill  v.  Alexander,  250. 

7.  The  admission  of  improper  testimony  is  harmless  error  when  other  testi- 

monv  to  the  same  effect  is  already  before  the  jury  without  objection. 
Rule  illustrated.     Texas  £  N.  0.  R.  Co.  v.  Walker,  615. 

8.  Any  error  in  excluding  evidence  is  rendered  harmless  when  the  ruling  ia 

afterwards  changed  and  permission  given  to  introduce  the  same.  Van 
Zandt- Moore  Iron  Works  v.  Axtelly  353. 

9.  An  appellant  can  not  complain  of  the  admission  of  testimony  when  he 

introduced  testimony  to  the  same  effect  himself.    Id. 

Hearsay. 

Held  inadmissible.     See  Evidence,  6. 

Knowledge  of  value  derived  from  others.     See  Evidence,  8,  12. 
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Heirs. 

Parties  bound  by  judgment.    Bee  Judgment,  7,  8. 

Heirship. 

Presumption  of  notice.     See  Community  Property,  1. 

1.  Under  the  law  in  force  in  Texas  in   1835  the  interest  inherited  by  an 

infant  from  its  deceased  mother  in  the  community  estate  of  the  father 
and  mother,  passed  wholly  to  the  surviving  father,  and  not  one-half 
to  him  and  one-half  to  the  surviving  brothers  and  sisters.  Hardy  Oil 
Co.  v.  Burnham,  285. 

2.  The  issue  being  whether  three  or  four  children  survived  their  mother  who 

died  in  1835,  held  that  the  testimony  of  one  of  the  children,  who  was 
six  or  seven  years  old  at  the  time  an  infant  sister  was  alleged  to  have 
been  born  and  died,  affirming  the  fact  of  the  existence  of  such  infant, 
was  more  trustworthy  than  the  testimony  of  a  grandson  who  was  not 
born  until  ten  years  after  the  alleged  date  of  the  birth  of  said  infant, 
and  whose  knowledge  of  the  family  history  was  acquired  from  others 
many  years  after  the  occurrence,  denying  the  existence  of  such  infant. 
Id. 

Husband  and  Wife. 

Liability  for  attorney's  fees.     See  Divorce,  1. 

Husband's  contributory  negligence.     See   Negligence,  29. 

Separate  property.     See  Wife's  Separate  Property,  1,  2. 
1.  A  husband  may  prefer  a  creditor  wife  as  well  as  any  other  creditor,  and 
the   fact   that   such   preference   may   defeat   other   creditors   will   not 
render  the  transfer  or  conveyance  fraudulent.     Broussard  v.  Lawson, 
416. 

Illegal  Contract. 

Performance  unlawful.     See  Contract,  1,  2. 

Impeachment  of  Witness. 

Surprise  at  testimony.     See  Evidence,  21. 
Reputation  for  honesty.    See  Evidence,  22,  28. 

Improvements. 

Market  value  of.     See  Damages,  6. 

To  support  parol  sale.    See  Stale  Demand,  1. 

Incumbrance. 

Warranty  against.     See  Insurance,  Fire,  1,  2. 

Independent  Contractor. 

Liability  of  servants  of.     See  Master  and  Servant,  21,  28. 

Independent  Executor. 

Will  creating.     See  Wills,  1. 

Injunction. 

Insolvency  of  principal  on  bond.    See  Bonds,  1. 

Bight  to  mandatory  order.     See  Cities,  6. 

Statement  of  facts  involved.     See  Practice  on  Appeal,  7. 

1.  A  district  judge  has  jurisdiction  to  act  upon  and  grant  in  any  county  of 

his  district  a  motion  to  dissolve  a  temporary  injunction  theretofore 
granted  by  him  although  the  injunction  suit  is  pending  in  some  other 
county  of  his  district.  It  is  not  essential  that  the  motion  to  dissolve 
be  heard  in  the  same  county  in  which  the  suit  is  pending.  Wier  v. 
Hill,  370. 

2.  Upon  the  petition  of  a  street  car  company  a  steam  railway  company  was 

temporarily  enjoined  of  restrained  from  installing  a  certain  crossing 
appliance  at  the  intersection  of  the  tracks  of  the  two  roads;  upon 
hearing  in  chambers  a  temporary  injunction  was  ordered  to  be  issued 
enjoining  the  defendant  from  installing  any  other  than  a  certain  speci- 
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fied  appliance,  and  the  plaintiff  was  temporarily  enjoined  from  interfering 
with  the  defendant  in  the  installation  of  said  appliance.  Upon  appeal 
by  both  parties  and  a  reversal  of  the  judgment  and  remanding  of  the 
cause,  held,  that  the  case  then  stood  as  it  did  before  the  restraining 
order  was  issued  by  the  district  judge,  and  that  said  judge  might  in 
his  discretion  grant  such  temporary  relief  pending  final  trial  as  the 
pleading  and  facts  might  warrant.  Galveston  &  W.  Ry.  Go.  v.  Gal- 
veston BJlec.  Co.,  428. 

Innocent  Purchaser. 

Notice  of  rights  of  heirs.     See  Community  Property,  1. 

1.  A  deed  which  conveys  Only  the  grantor's  right,  title  and  interest  in  land 

is  a  quitclaim  deed,  and  a  purchaser  holding  thereunder  can  not  claim 
to  be  an  innocent  purchaser.     Hudman  v.  Henderson,  358. 

2.  When  a  purchaser  from  an  heir  has  notice  through  the  recitals  in  a  deed 

by  the  ancestor  to  a  third  party  for  a  different  tract  of  land,  that  the 
land  he  is  about  to  buy  from  the  heir  had  also  been  previously  sold 
by  the  ancestor,  such  purchaser  can  not  claim  to  be  an  innocent  pur- 
chaser although  the  later  sale  by  the  ancestor  was  a  verbal  one  and 
there  was  no  deed  on  record.    Lowry  v.  McDaniel,  425. 

3.  The  title  of  a  bona  fide  purchaser  of  land  without  notice  is  not  affected 

by  a  claim  of  a  prior  purchaser  of  the  same  land  from  the  same 
grantor,  arising  because  of  an  error  in  the  description  in  the  deed  to 
the  prior  grantee.     Beavers  v.  Baker,  35. 

4.  A  town  lot  was  described  and  sold  by  reference  to  a  certain  plat  or  map 

of  the  town;  an  adjacent  lot  was  described  and  sold  by  reference  to  a 
different  plat  or  map  of  the  town;  the  two  maps  were  not  alike  and 
the  description  caused  a  conflict  between  the  two  lots.  In  a  suit  of 
trespass  to  try  title  by  the  second  grantee  against  the  first  grantee  for 
the  conflict  between  their  respective  lots,  held:  First,  whatever  right 
the  first  grantee  might  have  against  the  common  grantor  upon  the 
ground  of  fraud  or  mistake,  it  could  not  affect  the  rights  of  the  sec- 
ond grantee  unless  he  had  notice  at  the  time  of  his  purchase  of  the 
fraud  or  mistake;  second,  under  the  circumstances  of  this  case  the 
second  grantee  held  the  legal  title,  and  the  court  correctly  placed  the 
burden  of  proof  on  the  first  grantee  to  show  that  the  second  grantee 
had  notice  at  the  time  of  his  purchase  of  the  first  grantee's  equity.  Id. 

5.  One  setting  up  the  equity  of  a  bona  fide  purchase  of  land  without  notice 

of  a  prior  title  can  be  protected  to  the  extent  only  of  his  payment  of 
the  purchase  money  and  so  much  thereof  as  may  be  evidenced  by  nego- 
tiable promissory  notes.  Upon  proper  pleading  and  proof  equity  would 
adjust  the  respective  rights  of  the  parties.    Id. 

6.  The  execution  of  negotiable  promissory  notes  for  the  purchase  money  of 

land  is  equivalent  to  the  payment  of  the  money  so  far  as  constituting 
the  purchaser  a  bona  fide  purchaser  for  value  is  concerned.     Id. 

Insolvency. 

Of  principal  in  injunction  bond.    See  Bond,  1. 

Instructions  to  Juries. 

On  measure  of  damages.     See  Carriers  of  Goods,  1,  5,  7. 

Market  value  of  live  stock.     See  Carriers  of  Goods,  2. 

Presumption  between  connecting  lines.     See  Carriers  of  Goods,  2. 

Permitting  recovery  without  proof  of  negligence.   See  Carriers  of  Goods,  \. 

Presumption  as  to  cause  of  injury.     See  Carriers  of  Goods,  9. 

Assuming  act  to  be  negligent.     See  Carriers  of  Goods,  10. 

Expense  of  collecting  note.     See  Collateral  Security,  1. 

To  be  construed  as  a  whole.     See  Contract,  1$. 

Assuming  unquestioned  fact.     See  Damages,  6. 

Covering  charge  requested.     See  Death,  1. 

Errors  not  ground  for  reversal.     See  Harmless  Error,  1,  4,  6. 

Inapplicable  to  ease.     See  Limitation,  11. 
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Defining  claim  of  right.    See  Limitation,  18. 

Defining  reasonable  care.     See  Negligence,  1. 

On  selection  of  dangerous  method.    See  Negligence,  12. 

Charge  properly  refused.     See  Negligence,  13. 

Charge  approved.     See  Negligence,  1%. 

Supported  by  evidence.     See  Negligence,  16. 

Affirmative  error.    See  Negligence,  19. 

Making  duty  absolute.    See  Negligence,  23. 

Causal  connection  with  injury.     See  Negligence ,  26. 

Ignoring  material  issue.     See  Parent  and  Child,  2;  Proximate  Cause,  1. 

Instruction  to  disregard  evidence.     See  Practice  in  Trial  Court,  4. 

Held  confusing  and  inapplicable.     See  Railways,  12. 

Covered  by  instructions  given.     See  Railways,  1%. 

On  damage  to  growing  crops.     See  Railways,  15. 

Assuming  controverted  fact.     See  Telegraph,  3. 

Assuming  unquestioned  fact.    See  Venue,  6. 

1.  In  a  suit  for  damages  it  is  error  to  authorize  a  recovery  upon  a  ground 

neither  alleged  nor  proved.     Texas  C.  R.  Co.  v.  Quails,  120. 

2.  A  paragraph  of  a  charge  which,  when  taken  alone,  might  be  subject  to 

the  objection  that  it  assumed  as  an  established  fact  that  plaintiff  was 
injured  as  he  alleged,  would  not  be  cause  for  reversal  when  other  por- 
tions of  the  charge  clearly  submit  the  issue  to  the  jury,  and  instructed 
them  that  they  could  not  find  for  him  unless  he  was  so  injured.  Qal* 
vest  on,  H.  d  8.  A.  Ry.  Co.  v.  Grant,  181. 

3.  A  charge  which  is  correct  as  far   as   it  goes,  and   is  defective  only   in 

point  of  omission,  is  not  cause  for  reversal  in  the  absence  of  a  re- 
fusal by  the  court  to  give  a  requested  charge  supplying  the  omission. 
This  rule  applied  to  an  issue  of  contributory  negligence.     Id. 

4.  It  is  a  cardinal  rule  that  in  construing  a  charge  it  must  be  taken  and 

considered  as  an  entirety,  and  the  whole  may  be  looked  to  in  deter- 
mining the  meaning  of  any  of  its  parts.  In  a  suit  for  damages  for 
personal  injuries  received  while  alighting  from  a  street  car,  charge 
considered  and  held,  when  taken  as  an  entirety,  not  subject  to  the  ob- 
jection that  it  did  not  limit  the  jury  to  the  consideration  of  only 
such  injuries  alleged  as  were  shown  by  the  evidence.  San  Antonio 
Trac.  Co.  v.  Higdon,  84. 

5.  An  instruction  that  plaintiff  could  recover  on  proof  of  defendant's  negli- 

gence in  either  of  two  respects  and  that  either  caused  the  derailment 
of  the  train  by  which  plaintiff  was  injured,  criticised  as  permitting 
recovery  without  proof  that  the  particular  default  causing  the  acci- 
dent was  due  to  negligence.  Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Morrison, 
158. 

6.  That  a  charge  assumes  the  existence  of  a  fact,  and  to  that  extent  is 

erroneous,  is  hot  cause  for  reversal  when  no  other  just  conclusion  could 
have  been  arrived  at  by  the  jury.  Missouri,  K.  d  T.  Ry.  Co.  v.  Stone, 
481. 

7.  Where  the  evidence  was  undisputed  that  the   deceased   was   industrious 

and  economical  and  applied  his  earnings  to  the  support  of  his  wife 
and  children,  the  court  had  the  right  to  assume  that  the  wife  and 
children  had  suffered  loss  and  to  charge  the  jury  that  they  wore  en- 
titled to  compensation  for  his  death.  Texas  d  N.  0.  R.  Co.  v.  Walker, 
015. 

8.  It  can  not  be  assumed  that  a  correct  charge  upon  the  elements  of  dam- 

age to  be  considered  by  a  jury  in  a  suit  for  the  death  of  a  husband 
and  father,  was  prejudicial  tb  the  defendant  because  it  referred  to 
the  grief  and  sorrow  of  the  living,  the  loss  of  the  society  and  com- 
panionship of  the  dead,  and  the  mental  and  physical  pain  suffered  by 
the  deceased,  and  told  the  jury  that  such  elements  of  damage  should 
be  eliminated  in  estimating  the  loss  of  the  plaintiffs.     Id. 

9.  Where  there  is  no  conflict  in  the  evidence,  there  is  no  disputed  fact  to 

be  determined  by  the  jury,  and  hence  in  such  case  there  can  be  no 
charge  upon  the  weight  of  the  evidence.  Charge  considered,  and  held 
under  the  undisputed  facts,  not  to  be  a  charge  upon  the  weight  of 


686  Index. 

Instructions  to  Juries — Continued. 

the  evidence,  but  a  statement  of  the  legal  effect  of  the  uncontroverted 
evidence.     Missouri,  K.  &  T.  Ry.  Co.  v.  Hawley,  144. 

10.  A  charge  on  the  issue  of  plaintiff's  contributory  negligence  in  getting  off 

a  train  while  in  motion,  held  to  present  no  affirmative  error,  and  not 
to  be  subject  to  the  construction  that  it  required  a  finding  for  plain- 
tiff in  the  absence  of  negligence  by  plaintiff,  and  its  omissions,  if  any, 
being  cured  by  instructions  given  upon  request.  Texas  <£  G.  Ry.  Co. 
v.  Hall,  599. 

11.  An  affirmative  misstatement  of  law  in  a  charge  will  be  presumed  to  have 

been  prejudicial  if  there  was  a  conflict  in  the  evidence  upon  the  issue 
so  submitted.     Oulf,  C.  &  8.  F.  Ry.  Co.  v.  Ward,  210. 

12.  When    charges    are    wholly   inconsistent   and    it   can   not  be   determined 

whether  the  jury  followed  one  or  the  other,  the  judgment  should  be 
reversed.    Id. 

13.  Where  the  jury,  in  the  event  defendant's  negligence  was  found  by  them 

to  be  proven,  were  directed  to  find  in  his  favor,  "unless  they  find  for 
the  defendant  upon  the  issues  of  contributory  negligence  submitted  to 
them,"  and  two  such  issues  were  submitted  with  instructions  following 
each  to  find  for  defendant  if  the  facts  submitted  were  found  to  exist, 
the  charges,  construed  together,  were  not  liable  to  be  understood  by 
the  jury  as  requiring  a  finding  in  favor  of  defendant  upon  both  of  the 
issues  of  contributory  negligence  in  order  to  entitle  him  to  a  verdict 
on  that  ground.  (Mr.  Justice  Key  dissents,  regarding  the  charges 
as  contradictory  and  ground  for  reversal.)  Houston  &  T.  C.  R.  Co.  v. 
Haberlin,  376. 

14.  A  charge  giving  plaintiff  the  right  to  recover  on  proof  of  the  facts  al- 

leged as  constituting  a  cause  of  action  and  disproof  of  the  matters 
pleaded  in  defense  was  erroneous,  especially  when  it  required  plain- 
tiff to  establish  all  such  facts  by  a  preponderance  of  the  evidence. 
Qurley  v.  San  Antonio  &  A.  P.  Ry.  Co.,  309. 

15.  A  charge  on  the  burden  of  proof  is  not  called   for  where  the  question 

presented  by  the  evidence  is  not  one  of  sufficiency  of  proof,  but  of 
the  effect  of  conflicting  evidence.     Id. 

16.  A  charge  entitling  defendant  to  a  verdict  on  proof  of  either  of  several 

defenses,  is  erroneous  where  some  of  the  matters  so  submitted  con- 
stituted a  defense  to  only  a  part  of  plaintiff's  claim  to  recovery.    Id. 

17.  A  charge  is  not  objectionable  because  unsupported  by  the  evidence  where 

that  is  merely  conflicting.    Id. 

18.  A  defendant  has  the  right  to  have  the  jury  affirmatively  instructed  upon 

any  group  of  facts  shown  by  the  evidence  which  would  constitute  a  de- 
fense to  the  action,  and  the  refusal  of  the  court  so  to  do  would  be 
reversible  error.     Texas  d  P.  Ry.  Co.  v.  Hemphill,  232. 

19.  In  a  suit  for  the  purchase  price  of  an  engine,  wherein  the  defendant  plead 

failure  of  consideration  and  in  reconvention,  charges  considered  and 
held  reversible  error  in  that  they  gave  undue  emphasis  to  plaintiff's 
contentions.     Van  Zandt-Moore  Iron  Works  v.  Axtell,  354. 

20.  Where  an  appellant  requested  a  number  of  charges  on  the  same  issue,  and 

some  are  given  and  others  refused,  the  fact  that  those  refused  were 
more  favorable  to  him  than  those  given  would  not  be  good  ground  of 
complaint.    Id. 

21.  A  requested  charge  denying  plaintiff  a  recovery  if  the  evidence  failed  to 

show  certain  special  damages  alleged,  was  properly  refused,  where  plain- 
tiff's claim  was  not  limited  to  special  damages.  Western  U.  Tel.  Co. 
v.  Bennett,  60. 

22.  Requested  charge  on  the  subject  of  damages  criticised  as  inaccurate  and 

confusing,     id. 

23.  It  is  proper  to  refuse  a  requested  charge  when  the  issue  thereby  presented 

is  embodied  in  the  main  charge  of  the  court.  When  several  charges  pre- 
senting substantially  the  same  issues  are  requested,  the  giving  of  one  is 
sufficient  reason  for  refusing  the  others.  Alamo  Dressed-  Beef  Co.  ft 
Yeargan.  92. 

24.  The  issue  being  whether  or  not  plaintiff  had  sufficient  mental  capacity 

to  understand  the  nature  and  effect  of  a  release  executed  by  him,  and 
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there  being  in  the  record  special  charges  requested  by  the  defendant  sub- 
mitting said  issue  to  the  jury  and  also  requesting  a  peremptory  instruc- 
tion for  defendant  on  said  issue,  it  will  be  presumed,  in  the  absence  of 
anything  in  the  record  showing  that  the  peremptory  instruction  was 
asked  first  and  refused  by  the  court,  that  the  defendant  invited  or  par- 
ticipated in  the  error,  if  error  at  all,  in  submitting  said  issue  to  the 
jury.  Id. 
25.  An  addition  by  the  court  to  a  special  charge  requested  by  the  defendant, 
wherein  the  defendant  sought  to  explain  to  the  jury  the  meaning  of  the 
phrase  "mental  sufFering,"  considered,  ami  held  not  subject  to  the  ob- 
jection that  it  modified  or  destroyed  the  effect  of  said  special  charge. 
Said  addition  simply  instructed  the  jury  to  disregard  an  argument  of 
counsel  urging  as  a  basis  for  damages  such  amount  as  the  jury  would 
take  to  be  placed  in  plaintiff's  injured  condition.  St.  Louis  S.  W.  Ry. 
Co.  v.  Taylor,  139. 

Insurance,  Accident. 

1.  Petition  seeking  recovery  of  accident  insurance  for  total  loss  of  sight  held, 

as  against  a  general  demurrer,  sufficient  to  show  that  the  blindness  of 
both  eyes  was  caused  by  the  accidental  injury  to  one.  Aetna  L.  Ins.  Co. 
of  H.,  C,  v.  Qriffin,  198. 

2.  Demurrer  to  a  petition  for  recovery  of  accident  insurance  because  not  show- 

ing that  plaintiff  gave  immediate  notice  of  his  claim  for  damages  as  re- 
quired by  the  terms  of  the  policy,  was  properly  overruled.  (Rev.  Stats., 
art.  3379,  as  amended  by  Act  of  1907,  p.  341.)     Id. 

3.  A  finding  that  plaintiff  suffered  irrevocable  loss  of  sight  in  consequence  of 

an  injury  was  supported  by  his  uncontradicted  testimony  that  he  had 
become  totally  blind  as  a  result  thereof  in  the  absence  of  any  evidence  to 
show  that  such  loss  was  not  irrevocable.    Id. 

4.  A  finding  by  the  court  that  plaintiff,  within  two  months  from  his  injury, 

"lost  the  sight  of  both  eyes,  and  is  now  and  has  been  since  such 
date  totally  blind,  and  is  irrevocably  blind  in  both  eyes,"  was  a  sufficient 
finding  that  the  loss  became  irrevocable  within  90  days  from  the  in- 
jury.   Id. 

5.  Evidence  that  plaintiff  received  an  injury  to  one  eye  from  which  the  other, 

without  apparent  cause  except  sympathetic  inflammation,  became  also 
affected,  resulting  in  total  blindness,  was  sufficient  to  support  a  finding 
that  the  loss  of  sight  in  both  resulted  solely  from  the  injury.    Id. 

6.  Findings  by  the  court  held  to  show  that  plaintiff  lost  the  sight  of  both 

eyes  "by  accidental  means  independently  of  all  other  causes,"  and  to  sup- 
port a  recovery  upon  a  policy  of  insurance  against  such  loss.    Id. 

Insurance,  Tire. 

Improper  argument.    See  Argument  of  Counsel,  1. 

1.  A  warranty  embraced  in  a  policy  of  fire  insurance  against  encumbrance  ex- 

isting at  the  time  upon  the  property  insured,  is  valid  and  Hb  violation 
renders  the  policy  void;  and,  in  the  absence  of  a  written  or  printed  ap- 
plication for  the  insurance,  there  is  no  duty  resting  upon  the  agent  of 
the  insurance  company  to  make  inquiry  as  to  the  existence  of  encum- 
brances upon  the  property  insured.    Hartford  F.  Ins.  Co.  v.  Wright,  237. 

2.  A  waiver  of  a  warranty  against  encumbrances,   in   a  policy  of  fire  in- 

surance, can  be  established  only  by  proof  of  actual  knowledge  on  the 
part  of  the  agent  of  the  insurance  company  of  the  existence  of  the 
encumbrance.  Evidence  considered,  and  held  insufficient  to  meet  the 
measure  of  proof  required  in  such  case.     Id. 

3.  The  Act  of  March  27,  1903   (Oen.  Laws  1903,  p.  947)   providing  in  effect 

that  answers  or  statements  made  by  the  insured  in  the  application  for 
or  contract  of  insurance,  shall  not  render  the  policy  void  or  voidable  even 
though  false  unless  it  he  shown  that  the  matter  or  thing  misrepresented 
was  material  to  the  risk  or  contributed  to  the  loss,  has  application  only 
to  those  cases  in  which  there  has  been  misrepresentation  by  the  insured, 
and  not  to  cases  in  which  there  has  been  merely  concealment  of  material 
facts,    Id, 
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4.  Waiver  of  a  forfeiture  clause  in  a  contract  of  insurance  may  be  shown  by 

parol  evidence,  and  is  established  by  conduct  of  the  insurer,  before  the 
forfeiture  occurs,  such  as  fairly  to  induce  the  assured  to  believe  that 
the  condition  of  the  policy  will  not  be  insisted  on.  Authorities  on  waiver 
reviewed.    British  Am.  Ass.  Co.  v.  Francisco,  75. 

5.  Property  was  insured  under  a  policy  conditioned  to  be  void  in  case  of  any 

change  in  the  interest,  title  or  possession  of  the  property.  Insured  sold 
the  property  and  the  policy,  for  which  he  was  oaid  by  the  purchaser,  to 
another.  While  the  deed  was  held  subject  to  delivery  on  payment  by  the 
purchaser  of  the  cash  consideration  therefor,  his  ajpnt  notified  the  agent 
of  the  insurer  of  the  facts  relating  to  the  sale  asking  him  to  protect  the 
insurance,  who  made  a  memorandum  thereof,  made  no  objection  and  said: 
"When  you  finish  that  matter  up,  notify  me  again."  The  money  was 
afterwards  paid  and  the  deed  delivered.  Held,  that  the  question  of  waiver 
of  the  forfeiture  by  insurer  was  properly  left  to  the  jury;  and  see  charge 
held  a  correct  submission  of  that  issue.    Id. 

6.  An  insurance  policy  was  payable  to  a  mortgagee  of  the  property  "as  her 

interest  might  appear."  It  contained  "the  New  York  Standard  Mortgage 
Clause"  providing  that  the  interest  of  the  mortgagee  should  not  be  in- 
validated by  act  of  the  mortgagor,  but  that  when  the  insurer  should  pay 
the  mortgagee  for  a  loss  while  claiming  that  no  liability  existed  to  the 
insured  owner,  it  would  be  subrogated  to  the  rights  of  the  mortgagee.  A 
loss  having  occurred,  the  insurer  paid  the  amount  of  the  incumbrance  to 
the  holder,  received  a  transfer  of  the  mortgage,  and,  claiming  that  the 
policy  was  forfeited,  as  to  the  owner  of  the  property,  by  his  transfer 
of  it  to  another,  proceeded  to  foreclose  the  mortgage  by  sale  under  power. 
It  being  found  that  the  insurer  had  waived  the  forfeiture  by  transfer  of 
the  property,  held  that  he  took  no  rights  against  the  owner  by  payment 
and  assignment  of  the  mortgage.    Id. 

Interest. 

As  affecting  damages  claimed.    See  Amount  in  Controversy,  2-$. 
On  money  wrongfully  withheld.    See  Garnishment,  1. 
Under  prayer  for  general  relief.    See  Pleading,  12. 
Found  as  damages  by  court.    See  Special  Issues,  2. 

Interstate  Commerce. 

Federal  and  State  laws.  Bee  Railways,  It,  18. 
1.  It  is  well  settled  that  the  power  of  Congress  to  regulate  interstate  com- 
merce under  the  provisions  of  the  Constitution,  is  plenary  and  includes 
the  power  to  prescribe  the  qualifications,  duties  and  liabilities  of  em- 
ployees of  railway  companies  engaged  in  interstate  commerce,  and  any 
legislation  by  Congress  on  such  subject  supersedes  any  State  law  upon 
the  same  subject.    State  v.  Tewas  d  N.  0.  R.  Co.,  410. 

Intoxicating  Liquors. 

1.  A  county  judge  who  had  refused  to  grant  a  liquor  license  to  one  applying 

under  and  in  compliance  with  the  terms  of  the  Act  of  April  18,  1907 
(Laws  Thirtieth  Leg.,  p.  258),  holding  that  the  local  option  law  was  in 
force  in  the  territory,  was  required  by  mandamus  from  the  District  Court, 
which  held  otherwise,  to  issue  the  license.  Pending  appeal  by  the  de- 
fendant the  Act  of  April  17,  1909  (Laws  Thirty-First  Leg.,  p.  293)  went 
into  effect.  Held,  that  plaintiff's  application  not  being  under  nor  in 
compliance  therewith  nor  the  judge  longer  authorized  to  issue  license 
thereunder,  nor  his  license,  if  so  issued,  of  any  validity,  the  judgment 
must  be  reversed  and  the  case  dismissed,  the  question  of  its  correctness 
when  passed  not  being  determined.  Lyttleton,  County  Judge,  v.  Downer, 
407. 

2.  A  license  issued  to  a  retail  liquor  dealer  will  not  be  held  void  because  the 

county  judge  issuing  the  same  permitted  the  applicant  to  amend  his  ap- 
plication on  the  day  the  license  was  issued  by  inserting  a  necessary  statu- 
tory averment  in  the  application,  nor  by  the  failure  of  the  county  judge 
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to  give  ten  days  time  after  the  filing  of  the  amendment  to  parties  desiring 
to  contest  the  application.    Moss  v.  Warren,  30. 

3.  An  application  for  license  as  a  retail  liquor  dealer  should  be  heard  and 

acted  upon  by  the  county  judge  in  vacation,  and  not  by  the  judge  when 
sitting  as  a  court.    Id. 

4.  Section  9j  of  the  Act  of  April  17,  1909  (Gen.  Laws,  1909,  page  301)  only 

restricts  the  number  of  permits  to  liquor  dealers  to  one  for  every  500 
inhabitants  when  not  more  than  that  number  of  persons  were  engaged 
in  such  business  in  a  given  city,  town  or  justice  precinct  on  February  20, 
1909;  and  there  is  nothing  in  the  law  which  requires  that  the  issue  of 
permits,  up  to  the  number  of  persons  engaged  in  such  business  on  Febru- 
ary 20,  1909,  can  only  be  made  to  the  persons  who  were  engaged  in  such 
business  on  said  date;  but  it  is  provided  that  if  the  number  of  applica- 
tions exceed  the  number  of  persons  engaged  in  such  business  on  Febru- 
ary 20.  1909,  preference  should  be  given  to  those  who  apply  for  license 
to  do  business  at  the  places  and  locations  where  such  business  had  been 
previously  conducted.    Id. 

5.  An  express  company  was  excused  and  discharged  from  the  performance  of 

its  contract  to  deliver  C.  O.  D.  packages  of  intoxicating  liquors  by  the 
passage  of  the  Act  of  1907  (Gen.  Laws,  1907,  pp.  3  and  149 ), "imposing 
an  occupation  tax  on  persons,  firms  or  corporations  handling  liquors  C. 
O.  D."  A  delivery  of  said  packages  C.  O.  D.  would  have  been  unlawful 
after  said  Act  went  into  effect  without  payment  of  the  occupation  tax 
imposed  thereby,  and  the  express  company  had  its  option  to  refuse  to 
pay  the  tax  and  discontinue  the  business.  Craddock  do  Co.  v.  Wells-Fargo 
Co.  Exp.,  551. 

6.  Where  the  delivery  C.  O.  D.  of  packages  of  intoxicating  liquors  was  made 

unlawful  while  an  express  company  had  such  packages  in  its  possession 
awaiting  delivery,  the  express  company  could  refuse  to  deliver  the  same 
thereafter,  and  not  only  refuse  to  refund  the  outgoing  charges  already 
collected,  but  insist  upon  payment  by  the  consignor  of  the  regular  charges 
for  returning  said  packages  to  him.  A  refund  or  rebate  of  said  charges 
would  have  been  unlawful.    Id.  * 

'  7.  The  Act  of  the  Thirtieth  Legislature  (Gen.  Laws,  1907,  pp.  3  and  149),  im- 
posing an  occupation  tax  on  persons,  firms  or  corporations,  handling  in- 
toxicating liquors  C.  O.  D.,  is  not  in  violation  of  sections  1  and  2  of 
article  VIII,  nor  of  section  48  of  article  III  of  our  State  Constitution. 
Said  Act  is  either  a  revenue  law  or  a  police  regulation,  and  in  either 
case  is  constitutional.    Id. 

Invited  Error. 

Order  in  which  charges  were  asked.    See  Instructions  to  Juries,  &J. 

Irrigation. 

Failure  to  furnish  water.    See  Damages,  8. 

Innuendo. 

Not  supported  by  language  charged.    See  Libel,  2-j. 

Judge. 

Exempt  from  prosecution.    See  Officers,  1,  2. 

Judgment. 

Interlocutory  order.    See  Appeal,  1,  2. 

Allowing  time  to  remove  instruments.     See  Assignment  of  Error,  S. 
Suit  for  new  trial.    See  Bill  of  Revieic,  1-8. 
By  default.    See  Citation,  1;  Default,  1,  2. 
On  service  by  publication.     See  A'ew  Trial,  8,  h. 
On  special  findings.    See  Special  Issues,  1. 
Sufficiency  of  verdict.    See  Verdict,  ]. 
Modification  of  verdict  by  judge.     See  Verdict,  2. 
1.  Whether  a  judgment  disposing  of  the  matter  in  controversy  is  final  or  only 
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interlocutory  is  not  to  be  determined  by  the  question  whether  or  not  ap- 
peal will  lie  from  the  ruling.    Ex  Parte  Fuller,  217. 

2.  A  judgment  rendered  by 'the  district  judge  in  chambers  on  habeas  corpus 

denying  to  relator  the  right  to  the  custody  of  a  minor  was  res  adjudicate, 
as  to  the  rights  of  the  parties  upon  the  facts  as  they  then  existed.    Id. 

3.  Relators  obtained  writ  of  habeas  corpus  from  the  district  judge  to  obtain 

the  custody  of  their  minor  child  from  the  hands  of  respondent.    The  writ 
was  filed  in  the  District  Court  of  H.  County,  where  all  the  parties  re- 
sided, the  proceedings  entered  on  the  docket  as  a  cause  in  that  court,  and 
i  respondents  filed  answer  therein.    On  hearing  by  the  judge  in  chambers, 

in  another  county  of  the  district,  the  facts  were  found  against  relators 
and  the  minor  remanded  to  the  charge  of  respondents.  About  one  year 
later  relators  filed  an  amended  application  for  the  writ,  setting  up  facts 
as  entitling  them  to  the  custody  of  the  minor  not  arising  since  tne  former 
hearing.  Respondents  pleaded  the  judgment  therein  as  an  adjudication 
of  the  matters  so  presented.  Held,  that  the  plea  was  properly  sustained. 
Id. 

4.  In  a  suit  for  the  custody  of  a  child  the  jury  returned  a  verdict  for  the  de- 

fendant absolutely  and  without  restriction;  the  court,  on  motion  for  new 
trial,  decreed  that  the  plaintiff  might  have  custody  of  the  child  for  one 
month  each  year.  Held,  the  action  of  the  court  was  in  effect  a  setting 
aside  of  the  verdict  of  the  jury,  and,  the  case  being  a  jury  case,  the 
court  had  no  authority  to  enter  any  judgment  at  all,  but  the  case  should 
have  stood  for  a  new  trial.  Cobb  v.  Works,  546. 
6.  In  an  action  by  an  electric  street  railway  to  enjoin  a  commercial  or  steam 
railway  from  installing  a  particular  kind  of  crossing  at  the  intersection 
of  the  tracks,  on  the  ground  that  it  was  unfit  and  unsafe,  and  wherein 
the  defendant  by  its  answer  denied  the  allegations  of  the  plaintiff  and 
contended  that  the  crossing  appliance  was  suitable  and  safe,  it  was  error 
for  the  court  to  render  judgment  requiring  the  defendant  to  install  a 
certain  kind  of  crossing  different  from  that  which  it  proposed  to  use. 
Under  the  pleading  the  judgment  should  either  have  approved  or  con- 
demned the  particular  appliance  in  question.  Galveston  &  W.  Ry.  Co. 
v.  Galveston  Elec.  Co.,  427. 

6.  When  the  judgments  or  rulings  of  the  trial  court  are  correct  it  is  immaterial 

what  reasons  the  court  may  give  for  rendering  them.  Kruegel  v.  Cobb, 
449. 

7.  In  a  suit  of  trespass  to  try  title  against  unknown  heirs  under  article  1236, 

Rev.  Stats.,  one  not  in  actual  possession  of  the  land  described  in  the 
petition  is  not  a  necessary  party  when  the  record  shows  the  title  to  be 
in  another,  but  he  is  bound  by  his  judgment  in  so  far  as  it  affects  land 
not  in  his  possession  and  to  which  he  shows  no  title.  Blashe  v.  Sette- 
gast,  10. 

8.  A  judgment  of  a  District  Court  in  a  suit  against  unknown  heirs  to  quiet 

title  under  article  1236,  Rev.  Stats.,  is  conclusive  as  against  a  collateral 
attack.  Such  a  suit  falls  within  the  general  jurisdiction  of  the  District 
Court  and  is  not  a  special  proceeding.    Id. 

9.  In  support  of  a  tax  deed  offered  to  show  color  of  title  as  a  basis  of  limita- 

tion, a  judgment  entitled  "State  of  Texas  v.  Unknown  Persons"  (not 
unknown  owners),  but  reciting  that  defendant  had  been  duly  cited  by 
publication,  and  foreclosing  the  State's  lien  for  taxes  due  by  defendant 
on  the  land  described,  was  not  void  on  its  face  and  subject  to  collateral 
attack  on  that  ground.  It  would  not  be  presumed,  in  the  absence  of 
proof  of  the  character  of  the  citation  published,  that  it  was  a  notice 
to  unknown  "persons"  instead  of  unknown  owners.     Carr  v.  Miller,  57. 

10.  If  the  judgment  foreclosing,  on  service  by   publication,  a  lien  for  taxes 

against  unknown  owners  were  one  requiring  the  appointment  of  an  at- 
torney to  represent  defendants  not  appearing  and  a  continuance  of  the 
case  for  one  term  after  such  service  had  (which  is  not  decided)  the  fail- 
ure to  comply  with  these  requirements  would  not  render  the  judgment 
void  on  collateral  attack.    Id. 

11.  A  judgment  foreclosing  a  vendor's  lien  at  the  suit  of  an  innocent  purchaser 

of  the  notes,  would  be  conclusive  upon  the  rights  of  a  municipal  cor- 
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poration,  although  not  a  party  to  such  suit,  claiming  part  of  the  land 
under  a  verbal  dedication  by  the  original  vendor  and  vendee,  of  which 
dedication  the  plaintiff  in  the  foreclosure  suit  had  no  notice  either  actual 
or  constructive  although  he  had  used  all  proper  diligence  to  discover  per- 
sons asserting  rights  in  the  property  and  to  make  such  parties  defend- 
ants to  the  foreclosure  suit.    Adoue  d  Lobit  v.  Town  of  La  Porte,  206. 

12.  Where  a  suit  involved  the  question  whether  or  not  the  defendants  held 

the  title  to  a  certain  tract  of  land  in  fee  simple  or  in  trust  for  the  plain- 
tiffs, and  also  many  items  of  account  between  the  plaintiffs  and  defend- 
ants, and  the  judgment  was  in  favor  of  the  plaintiff  as  to  the  title  to 
the  land  and  for  a  sum  of  money  found  to  be  due  by  defendants  to 
plaintiffs  upon  a  statement  of  accounts,  such  judgment  must  be  accepted 
as  evidence  of  the  strongest  character  of  a  full  and  complete  settlement 
of  all  matters  of  indebtedness  between  the  parties  anterior  thereto  and 
of  the  title  to  the  land,  and  this,  though  the  interests  of  other  parties 
are  involved  in  a  subsequent  suit.   Fant,  Executrix,  v.  Sullivan  d  Co.,  392. 

13.  A  trial  court  has  the  power  during  the  term  to  reform  or  amend  its  judg- 

ment so  as  to  make  it  speak  its  will;  and  a  failure  to  make  a  formal 
motion  to  do  so  or  to  give  formal  notice  of  the  motion  to  parties  adversely 
interested  is  not  reversible  error  in  the  absence  of  a  snowing  that  the 
party  complaining  was  in  some  way  prejudiced  thereby.  Yarn  t?.  Varn, 
595. 

14.  A  creditor  in  an  attachment  suit  recovered  judgment  against  his  debtor  and 

an  assignee  for  the  benefit  of  creditors,  for  the  goods  in  controversy; 
pending  the  suit  the  goods  were  sold  as  perishable  and  the  proceeds  de- 
posited with  the  clerk  of  the  court;  the  assignee  appealed  from  the  judg- 
ment against  him,  but  gave  no  supersedeas  bond;  the  judgment  of  the 
lower  court  was  reversed  and  an  order  entered  by  the  Appellate  Court 
requiring  the  clerk  to  pay  to  the  appellant  assignee  the  proceeds  of  the 
sale  of  the  goods,  but  this  the  clerk  did  not  do  because  the  money  had  in 
the  meantime  been  paid  to  the  plaintiff  below.  Held,  the  judgment  ren- 
dered by  the  Appellate  Court  in  favor  of  the  assignee  for  the  proceeds 
of  the  sale  and  trie  order  to  the  clerk  to  pay  him  the  money,  would  not 
bar  a  suit  by  the  assignee  against  the  sheriff  for  the  trespass  and  conver- 
sion, nor  a  recovery  for  the  full  value  of  the  goods.    Oriffin  v.  Terry,  229. 

15.  When  the  defendants  in  a  suit  against  the  sheriff  and  his  indemnitors  for 

the  conversion  of  goods,  agreed  that  in  the  event  judgment  is  rendered 
against  the  sheriff  similar  judgment  should  be  rendered  over  against  the 
indemnitors,  and  waived  any  recovery  against  the  plaintiff  in  attachment, 
the  defendants  can  not  afterwards  complain  that  judgment  was  entered 
in  accordance  with  their  request,  and  that  the  court  failed  to  submit  to 
the  jury  the  issue  of  the  liability  of  the  plaintiff  in  attachment.     Id. 

16.  Where  in  a  suit  against  a  corporation  it  is  alleged  that  the  corporation  has 

become  insolvent  and  defunct,  and  that  the  other  defendants,  naming 
them,  are  the  sole  and  only  stockholders  of  said  corporation,  a  judgment 
which  disposes  of  the  defendant  stockholders  in  effect  disposes  of  the  de- 
fendant corporation  and  is  not  subject  to  the  objection  that  it  does  not 
dispose  of  all  the  defendants.    Id. 

Jurisdiction. 

Dependent  on  amount.    See  Amount  in  Controversy,  1-5. 

Revision  of  interlocutory  order.    See  Appeal,  1,  2. 

Amount  insufficient  to  support.    See  Appeal,  3. 

Jurisdictional  facts  not  appearing.    See  Appeal,  4. 

Waiver  of  citation.    See  Appearance,  1. 

Not  shown  by  record.    See  Fundamental  Error,  2, 

Motion  to  dissolve  injunction.    See  Injunction,  i. 

Of  Congress  over  interstate  commerce.  See  Interstate  Commerce,  1. 

Presumed  as  against  collateral  attack.    See  Judgment,  8. 

Of  railroad  commission  to  regulate  crossings.    See  Railroad  Commission,  1. 

Of  Commissioners'  Court  over  school  district.    See  School  Districts,  1. 

To  decree  performance  of  contract.    See  Specific  Performance,  1. 

Over  action  of  trespass  to  try  title.    See  Venue,  1, 
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Jury. 

Right  of  trial  by.    See  Habeas  Corpus,  2. 

1.  A  preponderance  of  evidence  relates  to  a  state  of  mind  in  the  jury  trying 

a  case;  it  must  be  the  resultant  of  the  consideration  and  weight  given 
by  the  jury  to  the  testimony ;  such  a  state  of  mind  may  be  engendered  by 
the  testimony  of  a  single  witness  as  against  many  others.  San  Antonio 
Trac.  Co.  v.  Higdon,  84. 

2.  An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  sustain 

a  challenge  for  cause  to  a  juror,  can  not  be  sustained  when  the  bill  of 
exception  fails  to  show  that  by  reason  of  the  action  of  the  court  any 
juror  objectionable  to  the  appellant,  sat  on  the  jury.  International  & 
O.  N.  It.  Co.  v.  Owens,  177. 

Killing  Stock. 

By  railroad  train.    See  Railways,  1-8. 

Knowledge. 

Of  incumbrance  on  property.    See  Insurance,  Fire,  2. 

Of  defects  and  dangers  of  employment.     See  Master  and  Servant,  5-8,  11, 
14,  22,  25,  80. 

Land  Agent. 

Right  to  commissions.    See  Agency,  2. 

Land  Certificate. 

Transfer  by  widow  and  administratrix.     See  Contract,  8. 
1.  An  unlocated  land  certificate  is  personal  property  and  subject  to  adminis- 
trator's sale  as  such.     U chain  v.  Pate,  501. 

Land  Office. 

Notice  from  records.    See  School  Land,  4. 

Landlord  and  Tenant. 

Improvements  by  tenant.  See  Damages,  6*. 
1.  Where,  in  an  action  by  a  lessee  against  his  lessor  to  recover  the  title  and 
right  to  an  oil  well  and  the  product  therefrom  extracted  by  the  lessor 
in  violation  of  the  lessee's  rights  under  the  contract,  the  lessee  bases 
his  right  of  recovery  upon  the  contract,  his  recovery  should  be  gov- 
erned by  the  terms  of  the  same,  and  he  should  be  charged  with  such 
expenses  as  the  contract  imposed  upon  him.  So,  when  the  lessor  was 
entitled  under  the  contract  to  a  certain  part  of  the  gross  output  of  the 
well,  the  lessee's  portion  of  the  output  should  be  charged  with  the  ex- 
penses of  producing  the  oil  incurred  by  a  receiver  appointed  upon  the 
application  of  the  lessee.    O'Ncil  v.  Sun  Co.,  167. 

Landlord's  Lien. 

1.  Mortgage  lien  to  secure  rent,  considered,  and  held  so  materially  different 
from  the  lien  given  by  statute  to  landlords  as  not  to  render  immaterial 
the  want  of  notice  of  the  mortgage  lien  when  the  insurance  agent  bad 
notice  of  the  existence  of  the  landlord's  lien.  Hartford  F.  Ins,  Co.  t>. 
Wright,  238. 

Libel. 

1.  While  it  is  not  necessary  that  an  alleged  libelous  publication  should  men- 

tion the  name  of  the  person  intended  to  be  libeled,  and  a  cause  of  action 
in  favor  of  such  person  is  shown  when  the  circumstances  alleged  point 
to  him  as  the  person  referred  to  in  the  libelous  statement,  still  the 
petition  in  such  case  must  allege  facts  from  which  it  can  be  reasonably 
inferred  that  plaintiff  was  the  person  intended  to  be  libeled.  Harris  «. 
Santa  Fe  Townsite  Co.,  506. 

2.  If  the  words  used  really  contain  no  reflection  upon  anv  particular  indi- 

vidual, no  averment  or  innuendo  can  make  them  defamatory.  An  in- 
nuendo can  not  make  the  person  certain  which  was  uncertain  before.  Id. 

3.  An  averment  or  innuendo  that  plaintiff  was  the  person  referred  to  in  a 
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libelous  publication  will  not  make  the  petition  sufficient  unless  the  facts 
and  circumstances  alleged  are  such  that  the  truth  of  the  innuendo  can 
be  reasonably  inferred  therefrom.    Id. 

4.  The  substance  of  a  petition  in  a  suit  for  libel  was  that,  upon  the  face  of 

the  publications,  the  defamatory  words  referred  only  to  nine  unnamed 
women  who  reside  in  a  certain  village;  plaintiff  and  his  wife  resided  in 
said  village  and  were  among  the  most  prominent  of  the  citizens  of  that 
place  who  opposed  the  construction  and  maintenance  of  a  fence  alleged 
in  the  publication  to  have  been  feloniously  cut  by  nine  women  of  the 
town;  at  the  time  mentioned  in  the  publication  fifteen  women  and  sev- 
enteen men  resided  in  the  village;  a  denial  that  plaintiff  and  his  wife 
had  anything  to  do  with  the  cutting  of  the  fence.  Held,  said  facts  in- 
stead of  sustaining,  negative  the  conclusion  that  plaintiff  or  his  wife 
was  intended  to  be  referred  to  in  the  alleged  libelous  publication,  and  a 

General  demurrer  was  properly  sustained  to  the  petition.     Schulze  v. 
alonick,  29  S.  W.,  193,  and  14  Texas  Civ.  App.,  656,  distinguished.   Id. 

5.  The  further  allegation  in  a  suit  for  libel  that  the  libelous  statements  con- 

tained in  the  publication  were  repeatedly  made  orally  by  each  of  the 
defendants,  could  add  nothing  to  the  sufficiency  of  the  petition  in  the 
matter  of  identifying  the  persons  referred  to  in  the  publications.    Id. 

6.  Allegations  in  a  petition  in  a  suit  for  damages  are  privileged  and  can  not 

be  made  the  basis  of  an  action  for  libel.     Id. 

License. 

For  sale  of  liquor.    See  Intoxicating  Liquors,  1,  2. 

Lien. 

For  purchase  money  of  land.    See  Vendor  and  Purchaser,  1-8, 

Limitation. 

Action  for  new  trial.    See  Bill  of  Review,  2;  New  Trial,  S. 
Injury  by  overflow.     See  Nuisance,  1,  2;  Railways,  16. 
Parol  sale  of  land.    See  Stale  Demand,  1. 

1.  The  plaintiff  filed  suit  on  October  3,  1907,  upon  an.  open  account  for  wages, 

some  items  of  which  antedated  October  3,  1905;  in  said  account  certain 
payments  were  admitted;  the  defendant  plead  the  statute  of  limitation 
of  two  years;  the  court  charged  the  jury  in  effect  that  "they  should 
credit  the  payments  made  to  plaintiff  on  the  oldest  items  of  the  account 
against  the  defendant."  Held,  the  charge  was  not  subject  to  the  criti- 
cism that  it  "left  it  for  the  jury  to  infer  that  the  payments  could  be 
applied  to  the  oldest  wages  earned  after  the  3rd  day  of  October,  1906." 
Harrison  v.  Bergmann,  441. 

2.  The  actual  possession  by  a  defendant  in  trespass  to  try  title  of  one  tract 

of  land  will  not  be  extended  by  construction  to  another  tract,  although 
adjacent,  subsequently  acquired  by  different  deed.  Blaske  v.  Settegast,  10. 

3.  An  encroachment  upon  the  land  of  another  which  does  not  appropriate  a 

substantial  portion  of  the  tract,  sufficient  in  extent  to  give  notice  to 
the  owner  of  an  adverse  claim  to  his  land  by  the  trespasser,  will  not 
support  a  plea  of  limitation  as  to  the  entire  tract.  Thus,  when  an  ad- 
joining owner  extended  his  enclosure  across  the  line  and  enclosed  and 
actually  occupied  only  a  fraction  of  an  acre,  such  occupancy  would  not 
support  a  plea  of  limitation  as  to  the  entire  tract  of  326  acres.  Bartine 
v.  McElroy,  16. 

4.  As  against  a  prior  conveyance  the  statutes  of  limitation  will  not  run  in 

favor  of  a  subsequent  purchaser  when  such  subsequent  purchaser  has 
no  actual  possession  of  any  part  of  the  land  embraced  within  the  boun- 
daries of  the  prior  conveyance.    Lowry  v.  McDaniel,  425. 

5.  An  award  by  the  Commissioner  of  the  General  Land  Office  of  land  as  State 

school  land,  when  the  said  land  has  been  previously  patented,  is  not 
title  or  color  of  title  as  defined  in  the  three  years  statute  of  limitation, 
and  the  awardee  can  not  prescribe  thereunder.    Garrison  v.  Arnett,  537. 

6.  A  conveyance  of  community  property  by  a  surviving  husband  is  not  suffi- 

cient to  support  a  claim  of  title  or  color  of  title  under  the  three  years 


694  Index. 

Limitation — Continued. 

statute  of  limitation  as  against  the  heirs  of  the  deceased  wife.  Hardy 
Oil  Co*  v.  Bumham,  285. 

7.  So  far  as  title  under  the  statute  of  limitation  of  five  years  is  concerned,  it 

is  not  affected  by  the  fact  that  the  defendant's  possession  is  held  by 
enclosure  of  the  land  in  controversy  along  with  other  land  in  a  larger 
enclosure,  whatever  the  size  of  the  enclosure  might  be.    Id. 

8.  Parties  claiming  an  interest  in  a  tract  of  land  will  be  charged  with  notice 

of  the  fact  that  their  land  is  included  within  a  larger  enclosure  and  is 
in  the  actual  and  exclusive  possession  of  the  owners  of  the  larger  en- 
closure; and  when  an  inquiry  would  necessarily  lead  to  a  knowledge 
that  such  owners  had  deeds  thereto  duly  recorded  and  were  paying  taxes 
thereon,  the  claimants  will  not  be  heard  to  plead  ignorance  of  the  facta, 
notwithstanding  their  nonresidence  and  actual  ignorance,  and  in  due 
time  they  will  be  barred  by  the  five  years  statute  of  limitation.    Id. 

9.  Limitation  can  not  be  shown  by  possession  for  five  years  under  a  recorded 

deed  without  proof  of  payment  of  taxes.     Dean  v.  Furrh,  496. 

10.  A  charge  requiring  proof,  in  support  of  the  five  years  statute  of  limitation, 

that  all  taxes  had  been  paid  by  the  party  claiming  under  the  plea,  was 
inaccurate,  it  being  sufficient  if  they  were  paid  by  those  whose  estate  he 
had  acquired.    Id. 

11.  A  charge  on  title  by  limitation,  by  actual  possession  to  the  boundaries 

shown  by  claimant's  deed,  was  not  applicable  to  the  case  of  a  deed  made 
but  two  months  before  suit  was  brought.    Id. 

12.  It  is  not  indispensable  that  a  deed  be  correctly  copied  in  every  particular 

in  the  record  in  order  to  support  the  defense  of  limitation  under  the  five 
years  statute;  it  is  enough  if  the  copy  is  sufficiently  accurate  to  enable 
persons  examining  the  record  to  see  what  land  is  embraced  in  it,  and 
that  the  record  and  deed  are  for  the  same  land.    Eastham  v.  Gibbs,  627. 

13.  The  record  of  a  deed  was  in  all  respects  correct  except  that  it  gave  the 

number  of  the  block  of  land  conveyed  by  the  deed  as  28  instead  of  128 
in  the  subdivision  of  the  tract;  but  the  record  contained  a  full  reference 
to  the  deed  and  record  thereof  under  which  the  grantor  claimed,  in 
which  the  block  number  was  oorrectly  stated.  Held,  the  reference  to 
the  record  of  the  former  deed  would  prevent  any  person  of  reasonable 
intelligence  examining  the  record  from  being  misled  as  to  what  land 
the  deed  in  question  purported  to  convey;  and  hence  said  'deed  was 
sufficient  to  support  the  five  years'  statute  of  limitation.    Id. 

14.  A  cotenant,  as  well  as  any  other  person,  will  be  barred  by  limitation  when 

the  adverse  claimant  is  asserting  such  title  and  possession  as  to  amount 
to  notice  to  and  an  ouster  of  the  cotenant  sought  to  be  barred.  Just 
what  facts  will  amount  to  proof  of  such  notice  and  ouster  is  a  question 
of  evidence  dependent  upon  the  circumstances  of  the  particular  case.    Id. 

15.  The  record  of  a  deed  to  one  cotenant  of  the  interest  claimed  by  another 

cotenant;  the  actual  enclosure  of  the  land  under  open  claim  of  sole 
ownership  by  such  grantee  and  the  rendition  of  the  land  and  payment 
of  taxes  on  the  whole  tract  in  his  own  name,  are  all  circumstances  tend- 
ing to  show  notice  of  such  adverse  claim  and  possession  as  would  set 
in  motion  the  statute  of  limitation  in  favor  of  one  cotenant  against  an- 
other.   Id. 

16.  When  once  the  statute  of  limitation  begins  to  run  against  a  cotenant  it 

will  not  be  interrupted  by  the  conveyance  by  him  of  his  interest  to  an- 
other; and  this,  though  the  vendee  has  no  actual  notice  himself  of  the 
adverse  claim  and  possession.    Id. 

17.  After  title  to  land  has  been  acquired  and  is  complete  under  the  ten  years 

statute  of  limitation,  any  statement  by  the  claimant  and  occupant  to  the 
effect  that  he  was  not  claiming  the  land,  or  was  wanting  to  buy  it  from 
the  owner  would  not  have  the  effect'  of  divesting  him  of  the  title.  Whit- 
taker  v.  Thayer,  282. 

18.  In  a  suit  of  trespass  to  try  title  defendants  claiming  the  land  in  contro- 

versy under  the  ten  years  statute  of  limitation,  after  the  court  had 
charged  the  jury  in  the  language  of  the  statute,  requested  the  following 
charge:  "If  you  believe  from  the  evidence  that  defendants  entered  on 
the  land  sued  for  intending  to  claim  160  acres,  and  if  you  further  be- 
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lieve  that  they  remained  in  possession  for  ten  years  consecutively,  claim- 
ing the  same  peaceably  and  adversely,  as  the  court's  charge  defined,  then 
you  are  charged  that  such  entry  and  possession,  if  any,  would  be  *under  a 
claim-  of  right'  as  this  term  is  used  in  the  court's  charge."  This 
charge  the  court  refused.  Held,  error,  in  view  of  the  evidence  before 
the  jury.    Id, 

19.  Pending  a  suit  of  trespass  to  try  title,  one  of  the  defendants  who  was  in 

possession  of  a  small  part  of  the  tract  involved,  entered  into  a  valid 
contract  with  the  attorneys  for  the  plaintiff  in  said  suit  that,  out  of 
the  contingent  interest  which  said  attorneys  would  acquire  in  the  event 
they  were  successful,  they  would  protect  said  defendant  by  having  ad- 
judged to  him  the  number  of  acres  he  occupied  and  claimed;  the  attor- 
neys were  successful;  more  than  four  years  thereafter  the  said  defend- 
ant filed  suit  against  his  original  vendor  for  breach  of  his  covenant  of 
warranty,  and  in  said  suit  the  warrantor  plead  the  statute  of  limita- 
tion of  four  years.  Held,  that  the  statute  began  to  run  from  the  date 
of  the  final  judgment  in  the  suit  of  trespass  to  try  title  and  not  from 
the  date  of  tbe  contract  with  the  attorneys.    Sievcrt  v.  Underwood,  421. 

20.  A  defendant  setting  up  the  statute  of  limitation  by  way  of  demurrer  must 

show  that  on  the  face  of  his  adversary's  pleading  the  action  is  barred.  Id. 

Liquidated  Damages. 

Agreement  fixing  recovery.    See  Contract,  15-17. 

Liquor  Dealer. 

Application  for  license.     See  Intoxicating  Liquors,  1-4- 

Mandamus. 

To  compel  sending  up  of  transcript.    See  Appeal,  5,  6, 

1.  Courts  are  never  required  to  command  the  performance  of  impossible  things; 

so  when  it  appeared  from  the  answer  of  a  court  stenographer,  respond- 
ent in  a  mandamus  proceeding,  that  he  had  lost  the  notes  of  the  testi- 
mony and  could  not  find  them  after  a  diligent  search,  the  court  will  re- 
fuse a  mandamus  to  him  to  prepare  a  transcript  of  said  testimony,  es- 
pecially when  the  relator  in  no  way  accounts  for  his  failure  to  himself 
make  up  a  statement  of  facts,  as  provided  by  law  he  may  do.  Young 
v.  Pearman,  549. 

2.  A  judgment  awarding  mandamus  against  a  public  officer  must  be  reversed 

and  dismissed  where,  by  change  of  the  statutes,  the  defendant  is  no 
longer  authorized  to  perform  the  act  in  question.  Lyttlcton,  County 
Judge,  v.  Downer,  406. 

Maps. 

Reference  to  in  deed.     See  Dedication,  1. 

Harried  Woman. 

1.  A  married  woman  can  not  bind  herself  by  contract  except  for  necessaries 

or  for  expenses  incurred  for  the  benefit  of  her  separate  property.  A 
contract  to  pay  a  commission  for  negotiating  a  sale  of  her  separate 
property  is  not,  in  itself,  one  for  expense  for  the  benefit  of  same  and 
does  not  bind  her.     Billing  sly  v.  Sirenson  hand  Co.,  67. 

2.  A  married  woman  contracted  with  a  land  agent  for  sale  of  her  separate 

real  property  by  him  on  commission  of  all  above  $15.50  per  acre  real- 
ized. He  negotiated  a  sale  at  $19.00  per  acre,  but  she  and  her  husband 
refused  to  convey  and  the  agent  sued  them  for  his  commissions.  There 
was  no  proof  beyond  the  contract  itself  that  it  was  for  the  benefit  of  her 
separate  estate.    Held,  that  plaintiff  was  not  entitled  to  recover.    Id. 

Master  and  Servant. 

Son  as  servant  of  father.    See  Animals,  1. 
Regulating  hours  of  employment.     See  Constitutional  Late,  8. 
Removing  hand  car  from  track.     See  Negligence,  11. 
Dangerous  method  of  uncoupling.     See  Negligence,  12,  IS,  Ik* 


696  Index. 

Hatter  and  Servant — Continued, 

Clinging  to  side  of  moving  car.    See  Negligence,  15,  16. 
Placing  foot  in  coupler.    See  Negligence,  17,  18. 
Permitting  water  too  low  in  boiler.    See  Negligence,  19,  20. 
Boarding  moving  train.     See  Negligence,  21. 
Collision  of  cars.    See  Negligence,  22. 

1.  It  is  the  universal  rule  that  whether  the  act  of  the  servant  be  of  omission 
or  commission,  whether  his  negligence  or  even  wrongful  misconduct  oc- 
casion the  injury,  so  long  as  it  be  done  in  the  scope  of  his  employment, 
his  master  is  responsible  in  damages  to  third  persons;  and  this,  even 
though  the  master  disapproved  of  or  forbade  the  act.  But  the  master 
is  not  liable  for  the  acts  of  his  servant  when  said  acts  are  not  only 
unauthorized  but  are  not  connected  with,  incident  to  or  within  the  real 
or  apparent  scope  of  the  employment.    Lessoff  v.  Gordon,  213. 

2.  A  car  wheel  company  owned  a  switch  track  connecting  its  shops  with 
the  main  line  of  a  railroad  company;  the  manager  of  the  car  wheel  com- 
pany requested  the  foreman  of  the  switching  crew  of  the  railroad  company 
to  place  or  "spot"  some  cars  upon  said  switch  track  for  the  convenience 
of  the  car  wheel  company;  the  men  constituting  the  switching  crew 
were  in.  the  employ  of,  paid  and  controlled  by,  the  railroad  company. 
Held,  the  railroad  company  was  liable  for  an  injury,  inflicted  upon  an 
employe  of  the  car  wheel  company  while  placing  said  cars  on  the  switch 
track.  The  contention  that  the  switching  crew  in  charge  of  the  engine 
and  cars  which  inflicted  the  injury  were  in  the  employment  of  the  car 
wheel  company  at  the  time,  could  not  be  sustained.  Houston  d  T.  C.  R. 
Co.  v.  Hanks,  298. 

3.  When,  with  the  knowledge  and  acquiescence  of  the  railway,  switchmen  in 
their  work  were  accustomed  to  cling  by  the  ladder  to  the  side  of  mov- 
ing cars,  supported  by  placing  a  foot  upon  the  end  of  brake  beam,  the 
company  owed  to  such  employes  the  duty  to  use  ordinary  care  to  in- 
spect and  keep  in  order  the  machinery  of  its  brakes  with  reference  to 
their  safety  for  such  use.     St.  Louis  S.  W.  Ry.  Co.  v.  Keith,  323. 

4.  The  duty  of  reasonable  inspection  by  the  master  of  appliances  furnished 
for  use  by  the  servant,  is  imposed  upon  the  master  by  law  at  all  times, 
and  the  mere  fact  that  the  appliance  is  of  an  approved  pattern  and  was 
bought  from  a  reputable  dealer  will  not  relieve  the  master  of  that 
duty.     Alamo  Dressed  Beef  Co.  v.  Teargan,  92. 

5.  When  a  defect  in  machinery  was  not  open  and  obvious,  but  could  and 
should  have  discovered  by  ordinary  care  in  inspection,  the  danger 
arising  therefrom  can  not  be  said,  as  matter  of  law,  to  be  one  which 
the  servant  assumed,  although  he  may  have  been  an  experienced  ope- 
rator and  familiar  with  the  appliance.     Id. 

6.  A  defect  in  machinery  which  ordinary  care  in  inspection  would  disclose  can 
not  be  said  to  be  a  latent  defect.     Id. 

7.  Though  the  servant  knows  the  defect  in  machinery  which  he  was  operating 
whereby  he  was  injured,  he  will  not  be  precluded  from  recovery  if  ig- 
norant of  the  danger  arising  from  such  defect.    Muse  v.  Abeel,  317. 

8.  Evidence  in  case  of  an  employe  in  an  ice  factory  injured  by  the  fall  of  a 
block  of  ice  through  the  breaking  of  the  chain  suspending  it  from  the 
crane  by  which  he  was  moving  it,  considered,  and  held  to  present  a 
question  of  fact  as  to  his  knowledge  of  the  danger.  It  was  error  in,  such 
case,  to  instruct  the  jury  that  he  assumed  the  risk  if  he  had  knowledge 
of  the  defects.     Id. 

9.  The  servant  may  recover  for  injury  by  the  master's  negligence  although 
negligence  of  a  fellow  servant  also  contributed  to  cause  it.  Texas  &  P. 
Ry.  Co.  v.  Jones,  202. 

10.  Where  recovery  was  sought  for  negligence  of  plaintiff's  foreman  in  select- 
|  ing  an  imperfect  implement  and  directing  its  use  in  a  dangerous  way  by 

plaintiff's  fellow  servant,  a  charge  authorizing  recovery  if  the  manner 

of  its  use  (in  striking  a  shaft  to  loosen  it  from  a  pulley  which  plaintiff 
I  was  holding  for  the  purpose)   was  negligent,  would  be  naturally  taken 

|  as  referring  to  the  negligence  of  the  fellow  servant  in  its  use.     Such 

charge  was  erroneous  because  it  allowed  recovery  for  mere  negligence 

of  the  fellow  servant.    Id. 
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11.  The  servant  was  under  no  obligation  to  make  critical  inspection  of  an  im- 

plement furnished  by  his  foreman  for  a  specific  use,  and  did  not  assume 
the  risk  of  injury  from  defects  therein  not  obvious,  though  he  may  have 
seen  that  the  foreman  made  no  inspection  of  it  at  the  time  he  selected 
it.    Id. 

12.  When  the  manner  of  doing  work  directed  by  the  foreman  was  not  so  ob- 

viously dangerous  that  a  person  of  ordinary  care  would  have  refused 
to  obey  his  order,  the  servant  does  not  assume  the  risk  incident  to  the 
manner  of  doing  it  by  complying  with  the  direction  to  so  perform  it.  Id. 

13.  A  release  of  damages  by  an  injured  employe  on  condition  ox  reemployment 

for  no  definite  time  and  subject  to  immediate  discharge,  there  being  no 
other  consideration  for  the  release,  was  without  legal  consideration,  and 
the  court  should  so  instruct,  though  the  employment  was  continued  and 
wages  paid  for  a  period  of  ten  months  thereafter.     Id. 

14.  The  doctrine  of  assumed  risk  is  wholly  dependent  upon  the  servant's  knowl- 

edge actual  or  constructive  of  the  dangers  incident  to  his  employment. 
When  he  knows  or  in  the  exercise  of  ordinary  care  should  know  the 
risks  to  which  he  is  exposed  he  will  as  a  rule  be  held  to  have  assumed 
them;  but  where  he  does  not  know,  or  knowing  does  not  appreciate,  such 
risks,  and  his  ignorance  or  nonappreciation  is  not  due  to  negligence  or 
want  of  due  care  on  his  part,  there  is  no  assumption  of  risk  on  the  part 
of  the  servant  preventing  a  recovery  for  his  injuries.  The  burden  of 
proof  on  the  issue  of  assumed  risk  is  on  the  defendant.  Galveston,  H. 
&  8.  A.  Ry.  Co.  17.  Hansen,  584. 
16.  In  order  to  charge  a  servant  with  assumption  of  risk,  he  must  not  only 
know  but  he  must  appreciate  the  danger  to  which  he  is  exposed,  and 
one  does  not  voluntarily  assume  a  risk  who  merely  knows  there  is  some 
danger  without  appreciating  it.  A  danger  may,  however,  be  so  obvious 
that  a  servant  can  not  help  understanding  it  fully.    Id. 

16.  If  a  servant  has  a  general  knowledge  of  defects  in  the  appliances  with 

which  he  is  working,  sufficient  to  charge  him  with  knowledge  of  danger, 
he  assumes  the  risk,  although  he  may  not  know  of  the  particular  de- 
fects which  caused  the  injury;  and  when  he  is  injured  by  a  known  risk 
of  the  employment  assumed  by  him,  it  is  immaterial  that  he  did  not 
know  the  precise  extent  or  character  of  the  injury  liable  to  be  sustained. 
Id. 

17.  To  warrant  a  finding  that  a  servant  assumed  the  risk  of  his  employment, 

he  need  not  have  absolute  knowledge  of  the  risks  if  they  be  such  that 
an  ordinarily  prudent  man  under  the  circumstances  could  by  reasonable 
diligence  have  discovered  them.    Id. 

18.  Where  the  very  work  which  a  servant  is  employed  to  do  is  of  such  a 

nature  that  its  progress  is  constantly  changing  its  conditions  as  regards 
an  increase  or  diminution  of  safety,  the  hazards  arising  as  the  work 
proceeds  are  regarded  as  being  the  ordinary  dangers  of  the  employment, 
and  by  his  acceptance  of  the  employment  the  servant  necessarily  as- 
sumes them.  This  principle  applies  to  the  handling  of  defective  cars  or 
rolling  stock  set  apart  for  repairs.    Id. 

10.  In  a  suit  by  a  switchman  against  a  railroad  company  for  damages  for  per- 
sonal injuries  caused  by  stepping  into  a  hole  in  the  floor  of  a  disabled 
car  which  the  crew  of  which  plaintiff  was  a  member  was  engaged  in 
switching  from  a  side  track  to  the  repair  shop,  evidence  upon  the  issues 
of  assumed  risk  and  contributory  negligence  reviewed,  and  held  (1)  to 
raise  issues  of  fact  and  not  of  law,  and  said  issues  were  therefore  prop- 
erly submitted  to  the  jury;  and  (2)  said  evidence  was  sufficient  to 
support  a  finding  of  the  jury  to  the  effect  that  the  plaintiff  did  not 
assume  the  risk  which  caused  his  injury,  and  that  he  was  not  guilty 
of  contributory  negligence;  and  (3)  that  defendant  was  guilty  of  negli- 
gence which  proximately  caused  plaintiff's  injury.     Id. 

20.  If  assumption  of  risk  is  the  issue,  knowledge  of  defective  conditions  and 
acquiescence  therein  are  fatal  to  plaintiff's  case.  If  contributory  negli- 
gence is  the  issue,  knowledge  of  defective  conditions  and  acquiescence 
therein  may  be  fatal  or  may  be  not,  dependent  upon  whether  a  person 
of  ordinary  prudence,  under  all  the  circumstances,  would  have  done 
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what  the  injured  person  did.  If  the  risk  is  not  so  great  and  immedi- 
ately threatening  but  that  a  person  of  ordinary  prudence,  under  all  the 
circumstances,  would  take  it,  contributory  negligence  is  not  established. 
Id. 

21.  In  the  performance  of  the  duties  required  of  him  a  servant  does  not  assume 

a  danger  not  obvious  or  of  which  he  was  ignorant,  or  which  arose  from 
the  failure  of  the  master  to  do  his  duty,  unless  the  servant  knew  of  the 
failure  and  attendant  risk  or  in  the  ordinary  discharge  of  his  duty  he 
must  necessarily  have  acquired  the  knowledge.  A  servant  has  the  right 
to  assume  that  the  appliances  furnished  him  by  the  master  for  use 
are  reasonably  safe,  and  is  not  required  to  use  ordinary  care  to  see 
whether  the  master  has  performed  the  duty.  Missouri,  K.  &  T.  Ry.  Co. 
v.  Haw  ley,  144. 

22.  The  filing  of  a  suit  for  damages  for  personal  injuries  within  the  time  stipu- 

lated, is  a  sufficient  compliance  with  an  agreement  on  the  part  of  a  ser- 
vant to  give  the  master  notice  within  a  certain  number  of  days  of  the 
time,  place,  extent  and  circumstances  of  the  injuries.    Id. 

23.  Where  a  switchman  was  killed  by  the  moving  without  warning  of  a  train 

of  "bad  order"  cars  which  he  was  coupling  to  an  engine,  evidence  re- 
viewed and  held  sufficient  to  support  a  finding  that  the  foreman  of  the 
deceased  was  negligent  in  not  preventing  the  moving  of  the  train  by 
another  and  different  switch  crew  and  in  failing  to  apprise  the  deceased 
of  the  danger  from  the  approaching  switch  engine;  that  the  crew  of  the 
switch  engine  was  negligent  in  moving  the  train  of  cars  on  which  the 
deceased  was  engaged  without  first  ascertaining  whether  the  deceased 
or  some  other  switchman  was  working  on  the  same  and  in  such  situa- 
tion as  would  render  the  moving  of  the  train  dangerous  to  him ;  and  that 
the  railroad  company  itself  was  negligent  in  not  promulgating  reason- 
able rules  governing  the  switching  of  cars  by  different  crews  in  its  yards, 
and  that  the  deceased  was  not  guilty  of  contributory  negligence  and  did 
not  assume  the  risk  which  resulted  in  his  death.  Texas  d  N.  O.  R.  Co. 
v.  Walker,  615. 

24.  It  is  the  duty  of  the  master  to  exercise  ordinary  care  to  furnish  his  ser- 

vant a  reasonably  safe  place  to  work,  but  this  rule  does  not  apply  where 
the  place  becomes  unsafe  during  the  progress  of  the  work.  Said  duty  is 
positive  and  nondelegable,  and  the  failure  of  the  master  to  discharge 
it  is  negligence  and  renders  him  liable  for  any  injury  arising  therefrom 
although  the  negligence  of  a  third  party  may  have  concurred  in  pro- 
ducing the  injury.    Buchanan  &  Gilder  v.  Murayda,  473. 

25.  The  servant  does  not  assume  the  risk  of  his  master's  negligence  unless  he 

knows  or  is  charged  with  knowledge  thereof  and  of  the  danger  arising 
therefrom.    Id. 

26.  The  master  is  not  liable  to  his  servant  for  an  injury  which  results  from 

pure  accident  or  from  causes  which  could  not  reasonably  have  been  an- 
ticipated, unaccompanied  by  lack  of  ordinary  care  on  the  master's  part. 
But  the  fact  that  an  accident  was  so  unusual  and  extraordinary  that 
it  could  not  reasonably  have  been  expected  to  happen  does  not  relieve 
the  master  from  the  effect  of  negligence  on  his  part;  and  where  an  in- 
jury is  such  as  might  have  been  reasonably  anticipated,  he  is  liable  if 
his  negligence  proximately  caused  the  same.    Id. 

27.  The  master  is  not  liable  to  his  servant  for  the  negligent  act  of  the  servant 

of  an  independent  contractor;  but  if  the  master  is  negligent  and  the 
negligence  of  a  servant  of  such  contractor,  or  any  one  else»  concurs  with 
his  own,  causing  injury  to  his  servant,  he  is  as  much  liable  as  he 
would  be  if  the  injury  had  been  caused  by  his  negligent  act  alone.   Id. 

28.  The  employes  of  an  independent  contractor  can  not  be  fellow  servants  with 

the  employes  of  others  engaged  upon  the  same  structure.     Id. 

29.  In  a  suit  for  damages  for  the  death  of  a  brick  burner  caused  bv  the  neg- 

ligent construction  and  decayed  condition  of  a  shed  along  a  Wick  kiln 
which  fell  under  the  weight  of  the  deceased,  evidence  considered  and  held 
sufficient  to  sustain  a  verdict  against  the  owner  of  the  kiln.  Ferris  Press 
Brick  Co.  v.  Thompson,  633. 

30.  The  fact  that  the  decayed  condition  of  a  shed  was  not  obvious  or  discover- 
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able  by  a  casual  examination  would  not  relieve  the  master  from  liability 
for  damages  resulting  from  its  fall  when  a  proper  inspection  would  have 
revealed  the  decayed  and  unsafe  condition  of  the  same.    Id. 

31.  Defendant,  who  employed  another  to  furnish  and  run  the  latter's  traction 

engine,  to  obtain  power  in  carrying  on  his  business,  the  employer  direct- 
•  ing  the  location  and  operation  of  the  engine  and  having  the  right  to 

discharge,  was  liable  for  damages  by  the  escape  of  fire  and  destruction 
of  the  property  of  plaintiff  through  defects  in  the  equipment  of  the, 
engine.  He  was  not  relieved  from  liability  on  the  theory  that  the  per- 
son employed  and  owning  the  engine  was  an  independent  contractor. 
Steger  v.  Barrett,  331. 

32.  In  a  suit  against  a  railroad  company  for  damages  for  allowing  its  section 

house  to  become  infected  with  smallpox  whereby  plaintiff  contracted  the 
disease  and  lost  his  eyesight,  evidence  reviewed  and  held  so  insufficient 
to  show  negligence  on  the  part  of  the  defendant  as  to  justify  the  trial 
court  in  instructing  a  verdict  against  the  plaintiff.  Mellody  v.  Missouri, 
K.  d  T.  Ry.  Co.,  461. 

Miitake. 

Cancellation  of  instrument  for.     See  Contract,  12. 

In  description  of  land  sold.    See  Innocent  Purchaser,  8,  4. 

In  transmission  of  message.     See  Telegraph,  2. 

Mortgage. 

To  secure  rent.    See  Landlord's  Lien,  1. 

Negligence. 

Injury  by  domestic  animal.     See  Animals,  1. 
In  transportation  of  cattle.     See  Carriers  of  Goods,  4>  6\  9.  *#• 
Starting  while  passenger  is  getting  off.    See  Carriers  of  Passengers,  5. 
Assisting  passenger  to  alight.     See  Carriers  of  Passengers,  6. 
Failure  to  stop  at  station.    See  Carriers  of  Passengers,  7. 
Degree  of  care  required.    See  Carriers  of  Passengers,  10. 
Prima  facie  case.    See  Carriers  of  Passengers,  11,  IS. 
Sudden  jerk  of  train.    See  Carriers  of  Passengers,  12. 
Aggravating  an  ailment.     See  Damages,  2. 
Causal  connection  with  injury.    See  Instructions  to  Juries,  5. 
Submission  of  distinct  issue.    See  Instruction  to  Juries,  18. 
Acting  in  scope  of  employment.    See  Master  and  Servant,  1, 
Employees  of  different  masters.     See  Master  and  Servant,  2. 
Inspection  for  defects.     See  Master  and  Servant,  8-6,  11. 
Ignorance  of  danger.    See  Master  and  Servant,  7,  8,  15-20. 
Concurring  negligence  of  fellow  servant.    See  Master  and  Servant,  9,  10. 
Acting  by  direction  of  foreman.    See  Master  and  Servant,  12. 
Risks  assumed  by  servant.    See  Master  and  Servant,  5-8,  It,  12,  14-21,  25. 
Assuming  safety  of  appliances.     See  Master  and  Servant,  21. 
Moving  train  without  warning.    See  Master  and  Servant,  28. 
Safe  place  to  work.     See  Master  and  Servant,  &}• 
Unusual  accident.    See  Master  and  Servant,  26. 

Act  of  independent  contractor.     See  Master  and  Servant,  21,  28,  81. 
Dangerous  building.     See  Master  and  Servant,  20,  80. 
Escape  of  fire.     See  Master  and  Servant,  81;  Railways,  11;  Trespasser,  1. 
Exposure  to  contagious  disease.    See  Master  and  Servant,  82. 
Alleging  contributory  negligence.    See  Pleading,  5. 
Selection  of  physician.    See  Pleading,  9. 
Fencing  within  switch  limits.    See  Railways,  1. 
Killing  stock.    See  Railways,  lf-8. 
Frightening  horses.    See  Railways,  9,  10. 
Overflow  of  crops.    See  Railways,  1.$. 
Interstate  commerce.    See  Railways,  17. 
Walking  on  track.    See  Railways,  19. 
Transmission  of  messages.    See  Telegraph,  1,  2. 
I.  The  use  of  the  phrase  "reasonable  care"  instead  of  "ordinary  care"  in  a 
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charge  upon  the  issue  01  negligence  was  not  subject  to  the  objection  that 
it  was  calculated  to  confuse  and  mislead  the  jury.  The  phrases  are 
convertible  terms.     Texas  cC  N.  0.  R.  Co.  v.  Walker,  615. 

2.  Custom  and  usage  can  not  be  made  the  standard  of  care  in  an  issue  of 

negligence  on  the  part  of  the  master  in  the  conduct  of  his  business,    Id. 

3.  In  a  suit  by  a  hotel  proprietor  against  a  railroad  company  for  damages  for 

personal  injuries  caused  by  defendant's  station  agent  running  a  loaded 
baggage  truck  against  plaintiff  while  he  was  upon  the  depot  platform 
soliciting  guests  for  his  hotel,  evidence  considered  and  held  to  show 
( 1 )  that  plaintiff  was  not  a  trespasser  but  at  least  a  licensee  upon  de- 
fendant's premises;  and  (2)  that  he  was  not  guilty  of  such  contribu- 
tory negligence  and  did  not  so  assume  any  risk  as  would  justify  the 
trial  court  in  instructing  a  verdict  for  defendant.  International  &  G. 
N.  Ry.  Co.  v.  Edwards,  100  Texas,  24,  and  Post  v.  Texas  &  P.  Ry.  Co., 
23  S.  W.,  708,  distinguished.  International  &  O.  N.  R.  Co.  v.  Kent, 
272. 

4.  Where  a  child  crawling  under  a  train  stopped  over  a  street  crossing  was 

killed  by  the  movement  of  engine  after  uncoupling  the  cars  so  as  to 
open  the  crossing,  a  charge  that  defendant  was  negligent  if  the  conduc- 
tor in  charge  of  its  train  failed  to  use  ordinary  care  to  ascertain  whether 
any  one  was  in  danger  of  injury  before  moving  the  cars,  was  erroneous 
in  assuming  that  such  duty  was  absolute.  Whether  it  was  his  duty  to 
see  if  any  one  was  under  the  cars  depended  on  the  circumstances  and 
was  a  question  of  fact  for  the  jury.  Missouri,  K.  &  T.  Ry.  Co.  v.  Ke~ 
mendo,  385. 
6.  Evidence  considered  in  case  of  a  child  of  ten  years  who,  looking  down  and 
reading  a  letter  in  her  hand  and  holding  on  her  hat  which  the  wind 
threatened  to  blow  away,  walked  onto  a  street  car  track  at  a  street 
crossing  without  looking  or  listening  for  a  car  and  was  struck  and  in- 
jured, and  held  not  to  show  conclusively  the  contributory  negligence  of 
such  injured  party,  but  to  warrant  the  submission  of  that  issue  to  the 
jury.    Citizens'  Ry.  Co.  v.  Robinson,  566. 

6.  Negligence  is  primarily  a  question  of  fact  for  the  jury,  and  if  there  be  any 

evidence  reasonably  tending  to  show  its  existence  and  that  it  was  the 
proximate  cause  of  an  injury  complained  of,  the  finding  of  a  jury  upon 
such  issue  will  not  be  disturbed  on  appeal.  Buchanan  <6  Oilier  t?.  Mu- 
rayda,  473. 

7.  The  plaintiff  was  employed  by  the  owner  in  the  construction  of  a  stairway 

in  a  building  in  course  of  construction;  the  plaintiff  was  at  work  on 
the  second  floor ;  between  the  fourth  and  fifth  floors  independent  contrac- 
tors engaged  in  plastering  the  building  and  had  placed  a  ladder  in  the 
stair  shaft;  the  owner  knew  of  the  ladder  and  that  it  was  not  fastened, 
braced  or  secured  in  any  way,  and  that  in  several  different  ways  it 
might  be  caused  to  fall  through  the  stair  shaft;  the  ladder  was  caused 
to  fall  by  an  act  of  an  employe  of  the  independent  contractor.  Held, 
the  negligence  of  the  employe  of  the  contractor  simply  concurred  with 
that  of  the  owner  of  the  building,  and  the  owner  would  not  be  relieved 
from  the  consequences  of  his  own  negligence;  nor  could  it  be  said  as 
matter  of  law  under  the  evidence  that  plaintiff's  injuries  resulted  from 
an  unavoidable  accident  or  from  causes  which  could  not  have  been  rea- 
sonably anticipated.    Id. 

8.  The  owner  of  a  private  switch  track  upon  which  a  railroad  company  was 

expected  and  requested  to  place  or  spot  freight  cars  for  the  convenience 
of  such  owner,  would  not  be  required  to  take  precaution  against  any 
unusual,  unnecessary  and  negligent  manner  of  handling  the  cars  by  the 
railroad  company  on  said  switch,  nor  would  the  persons  so  handling 
the  cars  have  a  right  to  presume  that  such  precautions  had  been  taken. 
Houston  &  T.  C.  R.  Co.  v.  Hanks,  298. 

9.  The  fact  that  the  negligence  of  a  third  party  concurred  with  the  negligence 

of  the  defendant  in  causing  personal   injuries,  would  be  no  defense  to 
the  defendant  in  a  suit  for  damages  for  such  injuries.     Id. 
10.  A  switch  track  owned  by  a  third  party  for  the  purpose  of  connecting  its 
shops  with  the  main  line  of  a  railroad  company,  had  a  barrier  placed 
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across  the  track  so  as  to  divide  the  same,  one  end  of  the  track  being 
used  for  switching  purposes  and  the  other  end  as  a  repair  track.  Held, 
that  a  crew  of  the  railroad  company  using  one  end  of  the  track  for 
switching  purposes  had  no  right  to  presume,  under  the  facts  of  this  case, 
that  the  barrier  was,  at  all  events,  sufficient  to  stop  and  prevent  the 
cars  from  passing  beyond  the  barrier  even  as  against  an  ordinary  and 
usual  movement  of  the  cars.  The  switching  crew  should  have  exercised 
ordinary  care  to  ascertain  whether  the  barrier  was  sufficient.    Id. 

11.  Evidence  considered  in  the  case  of  a  bridge  workman  on  a  railway,  killed 

by  being  struck  by  a  train,  which  is  held  not  to  show  negligence  on  the 
part  of  the  foreman  in  ordering  the  removal  of  a  hand  car  from  the 
track  where  the  train  was  bo  close  as  to  expose  the  workmen  to  danger 
in  doing  so.  The  obligation  was  to  use  ordinary  care  and  this  was  to 
be  judged  by  the  circumstances  of  the  emergency  and  the  prospect  of 
injury  to  persons  and  property  by  the  failure  to  remove.  The  fact  that 
the  deceased  became  confused  in  a  sudden  emergency  and  so  acted  as  to 
bring  about  an  injury  to  himself  which  he  might  have  avoided,  is  ma- 
terial to  the  question  of  his  contributory  negligence  but  not  a  thing 
which  the  foreman  should  have  anticipated  and  guarded  against.  Tewas 
d  P.  Ry.  Co.  v.  Myers,  403. 

12.  Under  the  evidence  the  issue  being  sharply  drawn  whether  a  train  of  cars 

was  standing  still  or  moving  at  the  time  a  brakeman  went  between  two 
of  the  cars  to  uncouple  them  and  was  injured  while  so  doing,  and  the 
jury  having  found  in  effect  that  the  train  was  standing  still,  and  it  ap- 
pearing that  it  was  customary  and  proper  for  the  brakeman  to  go  be- 
tween the  cars  for  the  purpose. of  uncoupling  them  when  they  were  stand- 
ing still,  and  the  court  having  made  plaintiff's  right  of  recovery  depend 
upon  the  cars  being  still,  it  was  not  reversible  error  for  the  court  to 
refuse  to  give  a  charge  requested  by  the  railroad  company  authorizing  a 
verdict  for  the  company  if  the  jury  found  that  plaintiff  went  between 
the  cars  to  uncouple  them  while  they  were  moving  instead  of  using  a 
lever  provided  for  that  purpose.    Houston  &  T.  C.  R.  Co.  v.  Mayfield,  52. 

13.  In  a  suit  for  damages  for  personal  injuries  received  while  uncoupling  cars, 

plaintiff  having  based  his  right  of  recovery  upon  the  fact  that  the  train 
had  stopped  in  obedience  to  a  stop  signal  given  bv  him  and  was  standing 
still  when  he  went  between  the  cars  but  was  afterwards  set  in  motion 
by  the  engineer,  and  the  court  having  in  its  main  charge  limited  plain- 
tiff's right  to  recover  to  a  finding  by  the  jury  that  plaintiff  gave  a  stop 
signal  and  that  the  train  did  stop,  and  that  plaintiff  believed  it  had 
stopped  in  obedience  to  his  signal,  it  was  not  error  for  the  court  to  refuse 
a  charge  requested  by  the  defendant  to  the  effect  that  it  was  the  duty 
of  the  plaintiff  to  assure  himself  that  his  stop  signal  had  been  seen 
and  obeyed  before  he  went  between  the.  cars.  Having  given  the  stop 
signal  and  the  train  having  stopped,  plaintiff  had  a  right  to  presume 
that  it  stopped  in  obedience  to  his  signal.    Id. 

14.  In  a  suit  for  damages  for  personal  injuries  received  by  a  brakeman  while 

uncoupling  cars,  charges  upon  negligence  and  contributory  negligence 
considered  and  approved.    Id. 

15.  In  case  of  a  switchman  who,  while  clinging  to  the  side  of  a  moving  car, 

supported  by  placing  his  foot  on  the  end  of  the  brake  beam,  this  being 
customary  and  known  to  be  in  the  performance  of  such  work,  was  thrown 
under  the  wheels  of  the  car  by  the  brake  beam,  owing  to  bad  adjustment 
or  defect  in  the  brake,  slipping  sideways  so  as  to  throw  the  brake  shoe 
inside  the  flange  of  the  wheel,  the  evidence  is  considered  and  held  to 
show  negligence  on  the  part  of  the  railway  company,  in  the  inspection 
"  and  repair  of  its"  braking  machinery,  supporting  a  recovery  for  such  in- 
jury.   St.  Louis  S.  W.  Ry.  Co.  v.  Keith,  323. 

16.  Evidence  considered  and  held  sufficient  to  warrant  an  inference  of  defects 

in  the  brakes  of  a  car  and  appliances  connected  therewith  discoverable 
on  due  inspection  and  supporting  the  charge  submitting  the  issue  of 
negligence  with  respect  to  such  machinery.     Id. 

17.  In  a  suit  by  a  brakeman  against  a  railroad  company  for  damages  for 

personal  injuries   received  while  uncoupling  cars,  evidence  as   to  the 
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movement  of  the  cars  and  the  manner  in  which  the  accident  occurred 
considered,  and  held  insufficient  to  warrant  a  conclusion  that  the  de- 
fendants employes  were  negligent  in  operating  said  train  of  cars  and 
therefore  insufficient  to  support  a  verdict  and  judgment  against  the  de- 
fendant.   San  Antonio  &  A.  P.  Ry.  Co.  v.  Middlebrooks,  223. 

18.  Where  a  brakeman  while  uncoupling  a  train  of  moving  cars,  without  the 
knowledge  of  the  engineer  operating  the  train,  unnecessarily,  "inadver- 
tently and  unthoughtedly"  placed  his  foot  in  the  coupler  of  the  car  he 
was  on,  and  was  injured  by  the  coming  together  of  the  cars,  evidence 
considered,  and  held  insufficient  to  show  that  the  result  or  any  like  re- 
sult could  have  reasonably  been  foreseen  by  the  defendant's  employes.   Id. 

10.  In  an  action  by  an  engineer  injured  by  the  explosion  of  a  locomotive  boiler, 
it  being  questionable  under  the  evidence  whether  the  explosion  was 
caused  T>y  defects  in  the  engine,  or  by  its  mismanagement  by  plaintiff  in 
permitting  the  water  to  get  too  low,  the  crown-sheet,  etc.,  of  the  boiler 
overheated,  and  turning  cold  water  into  the  boiler  in  this  condition,  a 
charge  that  if  the  engine  was  not  defective,  but  the  plaintiff  was  negli- 
gent in  his  handling  of  it  in  the  particulars  stated,  thereby  causing  the 
explosion,  he  could  not  recover,  was  erroneous  and  misleading,  requiring 
both  absence  of  defendant's  negligence  and  existence  of  plaintiffs  con- 
tributory negligence  in  order  to  establish  a  defense.  (Mr.  Justice  Key 
dissents  on  the  ground  that  the  instruction  did  not  contain  affirmative 
error,  being  correct  in  law,  though  requiring  more  than  was  necessary 
to  show  a  defense.)     Houston  &  T.  C.  R.  Co.  v.  Haberlin,  375. 

20.  If  the  explosion  was  caused  by  turning  cold  water  into  an  engine  over- 

heated by  allowing  the  water  to  become  too  low  and  the  boiler  over- 
heated, the  engineer  should  be  held  to  know  the  danger  of  such  course 
and  precluded  from  recovery  for  the  result  of  his  own  act;  whether  or 
not  his  conduct  were  found  to  be  lacking  in  ordinary  care.  ( Mr.  Justice 
Key  dissents  on  the  ground  that  the  explosion  may  not  have  been  solely 
due  to  the  overheating  and  introduction  of  cold  water,  nor  the  same 
dangerous  to  an  engine  in  proper  condition;  and  the  engineer  could  re- 
cover if  his  manner  of  handling  the  engine  caused  the  explosion  only 
because  of  defects  in  the  engine  of  which  he  was  ignorant.)     Id. 

21.  Where  the  uncontroverted  evidence  showed  that  it  was  not  only  customary 

for  a  brakeman  to  board  a  moving  train  at  the  time  and  place  when 
and  where  he  attempted  it,  but  that  his  duties  required  him  to  do  so, 
when  he  fell  and  was  hurt,  the  rule  that  a  servant  is  guilty  of  contribu- 
tory negligence  when  he  selects  a  dangerous  instead  of  a  safe  way  of 
doing  his  master's  work,  does  not  apply.  It  is  only  when  the  "way 
chosen  by  the  servant  is  obviously  unsafe  or  the  danger  thereof  known 
to  the  servant,  that  said  rule  can  "be  applied.  Missouri,  K.  &  T.  Ry.  Co. 
v.  Hatcley,  144. 

22.  In  an  action  by  a  brakeman  against  a  railroad  company  for  damages  for 

personal  injuries  caused  by  a  collision  of  loose  cars,  evidence  considered 
and  held  sufficient  to  support  a  finding  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injuries,  and  that  the  plaintiff 
did  not  assume  the  risk  of  injury.  International  &  O.  N.  R.  Co.  v. 
Oicens,  177. 

23.  The  law  only  imposes  on  a  railroad  company  the  duty  of  exercising  ordinary 

care  to  prevent  the  escape  of  sparks  from  the  engines,  and  therefore  a 
charge  which  imposes  the  absolute  duty  upon  the  company  of  supplying 
its  engines  with  the  most  approved  spark  arrestors  and  of  keeping  the 
same  in  good  repair,  would  be  reversible  error.  Texas  C.  R.  Co.  v. 
Quails,  120. 

24.  Fire  communicated  from  a  railway  locomotive  was  extinguished  by  the 

section  hands,  who,  however,  did  not  entirely  put  out  a  pile  of  ties  which 
had  caught  fire.  Some  hours  later  a  whirlwind,  common  at  that  season, 
carried  sparks  from  the  burning  ties  into  the  hay  loft  of  a  barn  which 
was  consumed.  Held,  that  the  act  of  leaving  the  ties  still  burning  sus- 
tained a  finding  of  negligence  proximately  causing  the  destruction  of 
the  barn,  that  result  being  one  which  might  Lave  been  anticipated.  Ft. 
Worth  d-  D.  C.  Ry.  Co.  r,  Arthur,  103. 
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25.  Where  it  appeared  plaintiff  knew  that  in  driving  along  a  railroad  right 

of  way  on  a  road  that  was  not  a  public  road  he  would  be  exposed  to 
dangers  from  the  engines  and  trains;  that  he  could  have  avoided  the 
dangers  by  a  slight  inconvenience  but  voluntarily  assumed  the  hazard,  he 
will  be  precluded  from  recovering  for  any  injury  resulting  from  the 
frightening  of  his  team  by  the  engines  or  cars,  because  of  a  failure  to 
exercise  ordinary  care  for  his  own  safety.  Ford  v.  Houston  d  T.  O.  R. 
Co.,  556. 

26.  A  railroad  company  is  not  liable  for  injuries  resulting  from  horses  becom- 

ing frightened  upon  a  highway  at  the  mere  sight  of  its  trains,  or  the 
noises  necessarily  incident  to  the  running  of  trains  and  the  operation 
of  the  same.  Evidence  considered,  and  held  not  sufficient  to  show  that 
the  negligence  alleged  by  plaintiff  was  the  proximate  cause  of  the  in- 
juries received  by  him  when  his  team  became  frightened  by  a  passing 
train  at  a  railroad  crossing,  and  the  refusal  of  the  court  to  give  a 
requested  charge  authorizing  a  verdict  for  the  defendant  railroad  com- 
pany for  this  reason  was  reversible  error.  Texas  d  P.  Ry.  Co.  v.  Hemp- 
hill, 232. 

27.  While  it  is  negligence  as  a  matter  of  law  for  a  railroad  company  to  fail  to 

blow  the  whistle  or  sound  the  bell  of  the  engine  when  approaching  a 
public  crossing,  such  negligence  is  not  actionable  unless  it  is  the  prox- 
imate cause  of  an  injury.    Id. 

28.  Where  cattle  were  killed  at  night  within  the  switch  limits  of  a  railroad  in 

a  town,  and  no  one  saw  the  occurrence,  and  the  engineer  testified  that 
he  felt  his  engine  strike  something  at  or  about  the  place  where  the 
cattle  were  found,  but  did  not  see  them  before  striking  them,  the  evi- 
dence was  not  sufficient  to  show  negligence.  Ft.  Worth  d  D.  C.  Ry.  Co. 
v.  Hodge  d  Spcer,  540. 

29.  Evidence  considered  and  held  not  to  require  a  charge  on  the  issue  of  the 

husband's  contributory  negligence  in  failing  to  assist  his  wife  off  the 
train,  in  an  action  for  injuries  to  her  in  alighting.  Tewas  d  0.  Ry.  Co. 
r.  Hall,  599. 

Newly  Discovered  Evidence. 

Diligence  to  secure.    See  New  Trial,  1,  2. 

New  Trial. 

By  original  action.    See  Bill  of  Review,  1-8. 

Insufficiency  of  evidence.     See  Practice  in  Trial  Court,  2.  Practice  on  Ap- 
peal, 9. 

1.  When  material  but  inaccessible  testimony  is  discovered  during  the  progress 

of  a  trial  the  party  desiring  to  obtain  and  use  said  testimony  should  at 
once  make  some  effort  to  secure  a  postponement,  and  a  failure  to  do  so 
will  render  unavailing  a  motion  for  new  trial  on  the  ground  of  newly 
discovered  testimony.    El  Paso  d  X.  E.  Ry.  Co.  v.  Landon,  .397. 

2.  A  motion  for  new  trial  upon  the  ground  of  newly  discovered  evidence  con- 

sidered, and  held  properly  overruled  because  it  appeared  from  the  record 
that  defendant  had  been  put  upon  notice  of  existence  of  the  evidence  and 
failed  to  use  due  diligence  to  procure  the  same.  Alamo  Dressed  Beef 
Co.  v.  Teargan,  92. 

3.  A  proceeding  to  set  aside  a  judgment  obtained  on  service  by  publication, 

instituted  by  defendant  under  article  1375,  Rev.  Stats.,  at  a  subsequent 
term  but  within  two  years  from  its  rendition,  is  but  a  continuation  of 
of  the  original  suit,  as  by  a  motion  for  new  trial  in  ordinary  cases,  and 
the  defendant  so  proceeding  may,  upon  such  new  trial,  defeat  plaintiff's 
right  to  recover  by  showing  a  mere  legal  defense,  as  that  plaintiff's  ac- 
tion was  barred  by  limitation.  Wolf  v.  Sahm,  56  Texas  Civ.  App.,  564, 
followed,  and  Polk  v.  Ilerndon,  93  S.  W.,  531,  overruled.  Fred  v.  Fred, 
574. 

4.  A  husband  sued  his  wife  to  havet  the  marriage  annulled  because  entered 

into  under  duress,  it  having  been  contracted  in  Russia  fourteen  years 
before.    He  obtained  «.  decree  upon  service  by  publication,  and  the  wife 
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brought  proceedings  within  a  year  to  set  aside  this  judgment  and  obtain 
a  new  trial,  alleging  fraud  in  obtaining  the  decree,  and  adjudication  of 
the  validity  of  the  marriage  in  previous  actions  for  divorce  brought  by 
the  husband  in  other  States.  Held,  that  she  could  avail  herself  also  of 
the  defense  of  limitation  upon  new  trial,  and  the  facts  showing  the  hus- 
band's right  of  action  to  be  barred,  being  undisputed,  it  was  immaterial 
on  his  appeal  from  a  judgment  in  her  favor,  whether  errors  to  his 
prejudice  were  committed  in  the  rulings  on  other  issues.     Id. 

Nonresident. 

Naming  parties  to  suit.    See  Citation,  1. 
Jurisdiction  over.     See  Garnishment,  2. 

Nonsuit. 

1.  When  a  plaintiff  is  surprised  by  a  ruling  of  the  trial  court  which  practically 

prevents  a  recovery  by  him,  he  is  not  compelled  to  proceed  with  the 
trial,  but  may  take  a  nonsuit  and  may  then  move  to  set  aside  the  non- 
suit and  reinstate  the  case,  and  if  the  action  of  the  court  necessitating 
such  course  be  erroneous  and  the  motion  to  reinstate  be  overruled,  its 
judgment  may  be  revised  on  appeal;  if  the  ruling  of  the  court  is  not 
erroneous  the  motion  to  reinstate  is  addressed  to  the  discretion  of  the 
court  and  its  refusal  is  not  error.    Ford  v.  Houston  &  T.  C.  R.  Co.,  556- 

2.  Where  a  trial  judge  announces  after  the  evidence  is  all  in  that  he  would 

instruct  a  verdict  for  the  defendant  because  of  the  insufficiency  of  the 
evidence  to  show  liability  of  the  defendant,  and  the  plaintiff  thereupon 
takes  a  nonsuit,  the  effect  is  the  same  as  if  the  court  had  instructed  sucli 
verdict:  and  the  fact  that  the  nonsuit  was  voluntary  on  the  part  of 
the  plaintiff  would  not  prevent  him  from  appealing  from  the  judgment 
of  the  court  in  overruling  his  motion  to  reinstate.    Id. 

3.  Where  the  court  could  properly  have  instructed  a  verdict  for  defendant 

because  of  the  insufficiency  of  the  evidence  in  plaintiff's  favor  and  the 
plaintiff  took  a  nonsuit  upon  the  announcement  by  the  court  that  it 
would  instruct  such  verdict,  there  was  no  error  in  overruling  a  motion 
to  reinstate  in  the  absence  of  a  showing  that  plaintiff  could  and  would 
make  a  stronger  case  upon  another  trial.    Id. 

Notary. 

Validity  of  jurat.     See  Certificate,  1. 
Affidavit  on  Sabbath.     See  Sunday,  1. 

Notes  and  Bills. 

For  purchase  money  of  land.     See  Vendor  and  Purchaser,  2,  3. 

Notice. 

Of  existence  of  heirs.     See  Community  Property,  1. 

Of  claim  for  damages.     See  Foreign  Law,  1;  Insurance,  Accident,  2. 

Of  mortgage  on  insured  property.     See  Insurance,  Fire,  2. 

Of  existence  of  evidence.     See  New  Trial,  2. 

By  records  of  Land  Office,     See  School  Land,  4. 

Nuisance. 

1.  Where  the  structure  constituting  the  nuisance  is  permanent  and  the  in- 

jury is  constant  or  certain  to  occur,  then  the  whole  damage  may  be 
recovered  at  once,  and  limitation  will  begin  to  run  from  the  building 
of  the  structure.  This  rule  applied  to  the  building  of  a  dam  across 
a  creek  whereby  adjacent  land  was  flooded  and  damaged.  Abilene 
Light  and  Water  Co.  v.  Clack,  129. 

2.  The  mere  fact  that  the  party  who  built  a  dam  across  a  creek  and  flooded 

the  land  of  an  adjacent  owner,  agreed  to  pay  and  did  pay  such  owner 
a  certain  amount  annually  in  compensation  for  his  damages,  would 
not  prevent  the  owner's  cause  of  action  from  accruing  when  the  dam 
was  built,  nor  hold  the  statute  of  limitation  in  abeyance.     Id. 
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Officers. 

Ratification  of  acts.    See  Corporation,  2. 

Presiding  at  corporate  meeting.     See  Corporation,  4;  Parliamentary  Law, 

1,  Z. 
Authority  to  act.     See  Mandamus,  2. 
Acting  on  Sabbath.     See  Sunday,  1. 
Collection  of  taxes  by.     See  Taxation,  1-8. 

1.  It  is  a  settled  principle  and  the  very  foundation  of  all  well  ordered  jur- 

isprudence, that  every  judge,  whether  of  a  higher  or  lower  court,  in 
the  exercise  of  the  jurisdiction  conferred  on  him  by  law,  has  the  right 
to  decide  according  to  his  own  free  and  unembarrassed  convictions 
uninfluenced  by  any  apprehension  of  private  prosecution.  Kruegel  v. 
Cobb,  450. 

2.  No  public  officer  is  responsible  in  a  civil  suit  for  a  judicial  determination 

however  erroneous  it  may  be  and  however  malicious  the  motive  which 
prompted  it.  Such  acts,  when  corrupt,  may  be  punished  criminally, 
but  the  law  will  not  allow  malice  and  corruption  to  be  charged  in  a 
civil  action  against  an  officer  for  what  he  does  in  the  performance  of 
a  judicial  duty.  The  rule  extends  to  judges  of  all  degrees,  to  jurors 
and  to  all  judicial  officers,  whatever  name  they  bear.     Id. 

3.  Where  the  law  imposes  an  official  duty  on  a  county  officer  the  Commis- 

sioners' Court  has  no  power  to  delegate  that  duty  to  another  or  to 
provide  by  contract  compensation  to  such  other  person  for  its  per- 
formance.    Stringer  v.  Franklin  County,  343. 

4.  The  statute   (Rev.  Stats.,  art.  5232c,  Act  of  April,  1897,  Laws  Twenty- 

Fifth  Leg.,  p.  132,  sec.  3)  making  it  the  duty  of  the  Commissioners' 
Court  to  cause  to  be  prepared  by  the  tax  collector  a  "Delinquent  Tax 
Record,"  compensation  for  making  same  to  be  fixed  by  such  court,  did 
not  impose  that  labor  upon  the  tax  collector  as  an  official  duty. 
Where  the  Commissioners'  Court  provided  by  contract  with  another 
than  the  tax  collector  for  the  preparation  of  such  list  and  received 
the  benefit  of  the  work  done  by  him,  the  county  became  liable  to  com- 
pensate him  therefor.     Id. 

Oil. 

Lease  for  development.     See  Contract,  5,  6. 

Opinion. 

Conclusion  of  witness.     See  Evidence,  7,  i.9. 

As  to  value  of  property.     See  Evidence,  8-10,  16,  17. 

Effect  of  fire.     See  Evidence,  11. 

Flow  of  water.     See  Evidence,  18. 

Conclusions  jury  are  competent  to  draw.     See  Evidence,  15. 

Hypothetical  question.     See  Evidence,  18. 

Possibility  of  injury.     See  Evidence,  20. 

Overflow. 

Measure  of  damages.     See  Damages,  7. 
Limitation  on  action.     See  Nuisance,  1,  2. 
Charges  upon.     See  Railways,  12-15. 
Obstruction  of  stream  by  bridge.     See  Railways,  16, 

Parent  and  Child. 

Death  of  minor  child.     See  Damages,  Jf. 

Custody  of  minor.     See  Habeas  Corpus,  1,  2;  Judgment,  2,  8. 

1.  At  common  law  the  father  was  not  liable  for  the  torts  of  his  child  com- 

mitted without  his  knowledge,  consent,  participation  or  sanction,  and 
not  in  the  course  of  his  employment  of  the  child.  Lessoff  v.  Cordon, 
213. 

2.  In  a  suit  by  a  mother  for  the  custody  of  her  minor  child,  the  plaintiff 

requested*  the  following  instruction:  "Although  the  evidence  may  dis- 
close the  fact  that  plaintiff  did  at  one  time  lead  an  improper  life,  yet 
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if  the  proof  shows  that  she  has  reformed  and  is  now  living  a  correct 
life  in  a  reputable  portion  of  the  city  and  is  otherwise  prepared  to 
care  for  and  educate  her  minor  child,  she  would  he  entitled  to  its  cus- 
tody." Held,  properly  refused  because  it  ignored  a  material  issue, 
namely,  the  best  interest  of  the  child  under  all  the  facts  and  circum- 
stances.    Cobb  v.  Works,  646. 

Parliamentary  Law. 

Right  to  preside  over  meeting.     See  Corporations,  4. 

1.  By  calling  another  to  preside  over  a  meeting  of  the  members  of  a  cor- 

poration the  legal  presiding  officer  does  not  forfeit  or  lose  his  right 
to  return  to  the  chair  and  resume  his  authority.  De  Zavala  v.  Daugh- 
ters of  Republic,  20. 

2.  When  a  motion  to  adjourn  an  assembly  or  meeting  sine  die  is  regularly 

made,  and  put  by  the  presiding  officer,  and  carried  by  a  majority  vote, 
and  the  result  declared  by  the  presiding  officer,  and  there  is  no  call 
-     for  a  division  or  appeal  from  the  ruling  of  the  chair,  the  meeting  is 
legally  terminated.    Id. 

Parties. 

To  appeal  bond.    See  Sequestration,  2. 

Partnership. 

Legal  representative  of  deceased.     See  Evidence,  1. 
Bight  of  action  for  assets.     See  Receivers,  9,  4« 

Passengers. 

Transportation  of.    See  Carriers  of  Passengers,  1-19. 

Patent. 

Notice  by  record  of  land  office.     See  School  Land,  4. 
1.  A  patent  from  the  State  evidences  a  title  good  as  against  every  one  not 
showing  a  superior  claim  to  the  land;    and   as  to  the  holder   of  the 
superior  claim  it  should  not  be  canceled  until  such  claimant's  right  is 
perfected.    Hooks  v.  Kirby,  336. 

Payment. 

By  execution  of  note.    See  Innocent  Purchaser,  5,  6. 
Of  taxes.    See  Limitation,  9,  10. 

Penalties. 

Penalty  or  liquidated  damages.    See  Contract,  15-11. 
Repeal  of  law  imposing.     See  Repeal,  3. 

Performance. 

Of  conditions  in  deed.     See  Deeds,  4>  S,  ?• 
Impossibility  of.     See  Mandamus,  1,  2. 

Personal  Injury. 

Damages  held  not  excessive.    See  Damages,  12*18. 
Survival  of  action.     See  Death,  1. 
In  another  State.     See  Foreign  Law,  1. 
General  allegation  of.     See  Pleading,  10. 

Personal  Property. 

Rale  without  order  of  court.     See  Administrator's  Sale,  3. 
Unlocated  land  certificate.     See  Land  Certificate,  1. 

Plea  of  Privilege. 

Appeal  from  judgment  sustaining.     See  Appeal,  2. 
Fraud  on  jurisdiction.     See  Venue,  2. 
Collusive  assignment.     See  Venue,  3. 
Suits  against  railroads.    See  Venue,  5,  6. 
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Plea  of  Privilege. — Continued. 

1.  Where  one  of  several  defendants  filed  a  plea  of  privilege  to  be  sued  in 

the  county  of  his  residence,  alleging  therein  that  another  defendant 
was  made  a  party  for  the  fraudulent  purpose  of  conferring  jurisdic- 
tion on  the  court  in  which  the  suit  is  filed,  the  trial  court  may 
ignore  such  plea  where  no  evidence  is  introduced  to  support  the  same, 
and  on  the  face  of  plaintiff's  pleading  all  the  defendants  seem  to  be 
proper  parties.     Allen  v.  Edrington,  542. 

2.  Defendant  in  trespass  to  try  title,  in  claiming  the  right  to  be  sued  in 

the  county  where  the  land  is  situated,  is  not  required  to  negative  ex* 
ceptions  to  article  1104,  Revised  Statutes,  which  are  not  applicable  to 
that  form  of  action,  but  only  to  the  case  of  a  defendant  claiming  the 
right  to  be  sued  in  the  county  of  his  residence;  and  this,  the  rule  pre- 
viously existing,  was  not  changed  by  the  Act  of  April  18,  1907,  Laws 
Thirtieth  Leg.,  p.  £48,  permitting  such  exceptions  to  be  negatived  by 
a  general  statement.     Stevens  v.  Polk  County,  153. 

3.  The  Act  of  April   18,  1907,  Laws  Thirtieth  Leg.,  p.  248,  adding  articles 

1194a,  1194b,  1194c,  to  the  Revised  Statutes,  was  intended  to  simplify 
the  plea  of  privilege  by  permitting  defendant,  where  it  was  necessary 
to  negative  the  existence  of  exceptions  to  the  right  to  be  sued  in  his 
own  county,  to  do  so  in  general  terms.  It  did  not  require  him  to 
negative  such  exceptions  where  it  was  not  necessary  to  do  so  under 
the  previous  law.  Under  this  Act  the  plea  of  privilege  is  no  longer 
one  in  abatement  of  the  suit,  subject  to  the  rules  governing  pleas  in 
abatement,  but  a  proceeding  to  change  the  venue  to  the  proper  county. 
Id. 

4.  A  plea  of  privilege  by  defendant  in  an  action  of  trespass  to  try  title, 

asserting  his  right  to  be  sued  in  the  county  where  he  resided  and  the 
land  was  situated,  which  denied  that  any  fact  existed  which  would 
preclude  him  from  the  assertion  of  such  right,  was,  as  against  a  gen- 
eral demurrer,  a  sufficient  compliance  with  the  requirement  of  article 
1194a,  Rev.  Stats.  (Act  of  April  18,  1907)  that  such  plea  should  state 
that  "none  of  the  exceptions  to  exclusive  venue  in  the  county  of  one's 
residence  mentioned  in  article  1194  or  article  1586  of  the  Revised 
Statutes  exist  in  said  cause."    Id. 

Pleading. 

Verification  of  petition.    See  Affidavit,  1. 

Limit  to  right  of  amendment.     See  Amendment,  1. 

Jurisdiction  dependent  on  amount.     See  Amount  in  Controversy,  1-4. 

Authority  to  sue.    See  Corporations,  1. 

Overruling  exceptions.    See  Harmless  Error,  S,  4. 

Judgment  not  responsive.     See  Judgment,  5. 

Defamation  of  character.    See  Libel,  1-6. 

Defense  raised  by  demurrer.     See  Limitation,  20. 

Right  to  be  sued  in  county.     See  Plea  of  Privilege,  2,  $,  4- 

Parol  agreement.    See  Statute  of  Frauds,  1. 

Disputed  boundary.    See  Trespass  to  Try  Title,  1. 

Evidence  varving  from.     See  Variance,  1. 

Abatement  of  purchase  price.     See  Vendor  and  Purchaser,  5. 

1.  One  seeking  recovery  on  quantum  meruit  must  allege  the  value  of  his 

services.  Allegation  and  proof  of  what  plaintiff  would  have  realized 
under  the  contract  by  its  performance  will  not  support  recovery  on 
quantum  meruit  in  case  he  was  not  entitled  to  the  compensation  agreed 
on.    Stringer  v.  Franklin  County,  343. 

2.  Where  plaintiff  declares  on  an  agreed  contract  for  compensation — picking 

cotton  at  a  specified  price  per  cwt. — he  can  not  prove  or  recover  for 
the  reasonable  and  customary  price  of  his  services.  MuUinaw  v.  Py- 
ron,  253. 

3.  Plaintiff  alleged  that  his  head  was  "not  more  than   an  inch   from  the 

whistle"  of  an  engine,  when  it  was  sounded  and  he  was  thereby  in- 
jured. Held,  it  was  not  error  for  the  court  to  instruct  a  verdict  for 
plaintiff  if  the  jury  believed  that  his  head  was,  not  exactly  an  inch, 
but  near  enough  to  the  whistle  to  make  it  negligence  for  defendant 
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to  sound  it,  and  by  bo  doing  injure  the  plaintiff.  The  substance  only 
of  the  issue  need  be  proved.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Grant, 
181. 

4.  Under  our  practice,  when  a  pleader  alleges  that  certain  facts   are  pecu- 

liarly within  the  knowledge  of  the  defendant,  and  that  the  pleader  ha3 
no  knowledge  of  the  same,  he  is  relieved  from  the  necessity  of  using 
that  degree  of  accuracy  and  certainty  which  would  be  required  were 
the  facts  known  to  him.     Missouri,  K.  d-  T.  Ry.  Co.  v.  Hawley,  143. 

5.  It  wras  not  error  to  refuse  a  charge  requested  by  the  defendant   to   the 

effect  that  defendant  could  not  be  held  liable  for  any  damages  for 
prolonged  disability  or  increased  suffering  brought  about  by  plain tifFs 
own  negligence,  when  defendant  plead  a  different  specific  act  of  con- 
tributory negligence  and  did  not  plead  contributory  negligence  in  the 
respect  set  out  in  said  charge.    Id. 

6.  A  defense  that  a  claim  for  damages  had  been  settled  and  a  release  there- 

for executed  prior  to  filing  suit  thereon,  is  a  plea  in  avoidance  and 
must  be  specially  pleaded.     Alamo  Dressed  Beef  Co.  v.  Ycargan,  92. 

7.  A  general  demurrer  admits  the  truth  of  only  the  facts  pleaded  and  not 

of  any  inference  or  conclusion  of  the  pleader  based  upon  the  facts 
alleged,  unless  the  facts  alleged  are  sufficient  to  authorize  such  in- 
ference or  conclusion.  Rule  applied  in  a  suit  for  libel.  Harris  v. 
Santa  Fe  Toivnsite  Co.,  506. 

8.  While  a  general  allegation  that  plaintiff's  body  was  bruised  in  a  railway 

wreck  would  be  sufficient,  in  the  absence  of  demurrer  or  on  general  one 
only,  to  admit  evidence  of  bruises  to  the  arms  and  limbs,  it  was 
error  to  overrule  special  exceptions  to  such  allegations  and  admit  such 
evidence.    Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Morrison,  74. 

9.  A  charge  permitting  plaintiff  to  recover   for   negligent  treatment  of  his 

injuries  by  the  physician  employed  by  defendant  railway  company  in 
its  hospital  on  proof  of  its  negligence  in  selecting  a  physician,  was  un- 
authorized in  the  absence  of  allegations  of  such  negligence  by  defendant 
in  his  selection.     Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Morrison,  158. 

10.  An  allegation  that  plaintiff  had  received  serious  internal  injuries,  in  the 

absence  of  special  exception,  was  sufficient  to  admit  proof  of  injury  to 
any  internal  organ.     Id. 

11.  Parties  seeking  by  cross-action  to  be  subrogated  to  the  vendor's  lien  of 

the  holder  of  a  note  for  purchase  money  of  land,  which  they,  as  sure- 
ties, had  paid  off  pending  the  action  of  such  holder  against  themselves 
and  others  to  foreclose  it,  must  make  the  allegations  in  their  cross- 
action  essential  to  show  the  existence  of  such  lien.  They  can  not  rely 
on  the  pleadings  to  that  effect  contained  in  the  petition  of  plaintiff. 
Singletary  v.  Goeman,  5. 

12.  Under   a  prayer  for  general   relief   interest  may  be  allowed  by  way  of 

indemnification  as  part  of  the  damages  claimed,  provided  the  damage* 
be  laid  at  an  amount  sufficient  to  include  the  interest  in  addition  to 
the  specific  items  of  damage  claimed;  but  in  the  absence  of  a  specific 
prayer  for  interest  or  an  allegation  of  damages  in  excess  of  the  sum  of 
the  items  of  damage  alleged,  interest  upon  said  items  can  not  be  al- 
lowed and  the  recovery  will  be  limited  to  the  specific  damages  sued 
for.     Erie  City  Iron  Works  v.  A7oft?f,  245. 

13.  An  administrator  prosecuting  an  action  for  personal  injuries  to  decedent 

which,  commenced  in  his  lifetime,  survived  by  statute,  could  adopt 
the  allegations  of  negligence  and  grounds  for  recovery  contained  in 
the  original  petition  of  decedent  without  repleading  the  same  facts. 
St.  Louis  S.  W.  Ry.  Co.  v.  Keith,  324. 

Police  Power. 

Franchise  to  use  street.     See  Cities,  /,  2. 
Occupation  tax.    See  Intoxicating  Liquors,  7. 

Possession. 

Of  property  by  husband.     See  Wife*s  Separate  Property,  & 
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Powers. 

Of  appointment  to  estate.     Sec  Trusts,  1. 
Of  sale  without  order  of  court.     See   Will,  1. 

Practice. 

Rulings  upon  this  subject  will  be  found  under  more  specific  titles.  See 
Amendment ,  1;  Amount  in  Controversy,  1-5;  Argument  of  Counsel,  1; 
Assignment  of  Error,  /-'/;  Hill  of  Exceptions,  1;  Bill  of  Review,  1-8; 
Bond,  1;  Briefs,  l-\;  Certifying  Question,  1;  Continuance,  1;  Costs,  1; 
Damages,  10;  Default,  1,  2;  Deposition,  1,  2,  8;  Evidence,  12,  21; 
Fundamental  Error,  1,  2;  Harmless  Error,  1-9;  Judgment,  13,  ij;  New 
Trial,  l-.\;  Nonsuit,  1-3;  Pica  of  Privilege,  l-Ii ;  Practice  in  Trial  Court, 
l-'i;  Practice  on  Appeal,  1-12;  Question  of  Fact,  1;  8 tare  Decisis,  1; 
Variance,  1;  Verdict,  1,  2. 

Practice  in  Trial  Court. 

Restriction  on  right  to  amend.     See  Amendment,   1. 

Jurisdiction  dependent  on  amount.     See  Amount  in  Controversy,  1-5. 

Misconduct  in  argument.     See  Argument  of  Counsel,  1, 

Action  for  new  trial.     See  Bill  of  Review,  1-8. 

Judgment  on  injunction  bond.     See  Bonds,  1. 

Surprise  by  amendment.     See  Continuance,  1. 

Suppression  of  deposition.     See  Depositions,  1-8. 

Impeachment  of  witness.     See  Evidence,  21. 

Reformation  of  judgment.     Sec  Judgment,  13. 

Newly  discovered  evidence.     Sec  New  Trial,  1,  2. 

Service  by  publication.     See  New  Trial,  3,  h- 

Dismissal  and  reinstatement.     See  Nonsuit,  1-3. 

Right  to  be  sued  in  county.     See  Plea  of  Privilege,  1-j. 

Raising  question  of  variance.     See  Variance,  1. 

Sufficiency  of  verdict.     See  Verdict,  1. 

Modification  of  verdict.     See  Verdict,  2. 

1.  Although  a  suit  may  have  been  dismissed  at  a  former  day  of  the  term, 

such  order  of  dismissal  may  be.  set  aside  during  the  same  term  and  the 
suit  consolidated  and  tried  with  another  pending  cause.  Hill  v.  Alex- 
ander, 250. 

2.  A  party  is  not  estopped  from  basing  a  motion  for  new  trial   upon   the 

insufficiency  of  the  evidence  to  support  the  verdict,  by  the  fact  that  he 
neglected  to  ask  a  peremptory  charge  in  his  favor  on  that  ground,  nor 
by  the  fact  th-at  he  asks  special  charges  embodying  his  view  of  the 
law  on  issues  which  the  court  submits  in  its  main  charge.  Galveston, 
H.  c(-  8.  A.  Ry.  Co.  v.  Hansen,  584. 

3.  Where  the  plaintiff  and  the  defendant  claimed  title  to  the  land  in  con- 

troversj'  under  a  common  grantor,  an  agreement  on  the  trial  that  the 
defendant  had  acquired  by  purchase  from  the  grantor  the  property  de- 
scribed in  the  deed  to  her,  should  not  be  so  construed  as  to  require  a 
peremptory  instruction  in  favor  of  the  defendant  when  said  agreement 
was  evidently  not  intended  to  eliminate  plaintiff's  contention  that  he 
was  an  innocent  purchaser  without  notice  of  defendant's  claim.  Beav- 
ers v.  Baker,  35. 

4.  During  the  progress  of  a  trial  the  pleadings  alone  can  be  looked   to  to 

determine  the  relevancy  of  evidence  offered  by  either  party.  After  the 
introduction  of  evidence  is  closed  and  the  issues  made  by  the  evidence 
determined,  if  any  evidence  has  been  admitted  which  either  party  deems 
irrelevant  to  the  issues  submitted  by  the  charge  or  prejudicial*  to  him 
on  the  issues,  such  party  should  move  the  court  to  instruct  the  jury 
to  disregard  such  evidence  in  arriving  at  their  verdict.  San  Antonio 
Trac.  Co.  v.  Higdon,  83. 

Practice  on  Appeal. 

Interlocutory  orders.     See  Appeal,  1,  2. 
Jurisdictional  matters.     See  Appeal,  8,  %. 
Inability  to  pay  costs.    See  Appeal,  5,  6. 
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Improper  argument.    See  Argument  of  Counsel,  1. 
Designation  of  errors.     See  Assignment  of  Errors,  1-4. 
Preserving  facts.     See  Bill  of  Exceptions,  1. 
Presentation  of  case.    See  Briefs,  1-4* 
Remedy  by  writ  of  error.    See  Certifying  Question,  1. 
Cross  assignment  or  separate  appeal.     See  Costs,  1. 
Assessment  of  damages.    See  Damages,  10. 
Judgment  by  default.     See  Judgment,  1,  2. 
Objections  to  testimony.    See  Evidence,  12. 
Errors  not  assigned.     See  Fundamental  Error,  1,  2. 
Error  not  ground  for  reversal.    See  Harmless  Error,  1-9. 
Findings  of  jury.     See  Questions  of  Fact,  1. 
Following  decisions.    See  8 tare  Decisis,  1. 

1.  An  appellant  can  not  complain  of  the  admission  of  improper  testimony 

when  no  objection  was  made  until  after  the  same  was  in,  and  no 
motion  was  made  to  exclude  it.    Texas  &  N.  0.  R.  Co.  v.  Walker,  615. 

2.  An  objection  to  testimony  can  not  be  urged  for  the  first  time  in  the 

appellate  court.    Jd. 

3.  When  the  record  of  appeal  fails  to  show  that  demurrers  were  called  to 

the  attention  of  or  acted  upon  by  the  trial  court,  assignments  of  error 
based  upon  an  alleged  overruling  of  the  same  can  not  be  considered. 
Glen  Rose  Col.  Inst.  v.  Glen  Rose  Ind.  Sch.  Dist.,  435. 

4.  The  Appellate  Courts  will  not  consider  a  suggestion  in  appellant's  brief 

of  error  in  computing  the  amount  of  the  verdict,  when  the  matter 
was  not  brought  to  the  attention  of  the  trial  court  by  a  special  charge 
nor  in  the  motion  for  new  trial,  nor  presented  by  an  assignment  of 
error.    Erie  City  Iron  Works  v.  Noble,  245. 

5.  Where  an  appellant  fails  to  file  a  brief  in  the  Court  of  Civil  Appeals,  and 

the  appellee  suggests  that  the  appeal  was  for  delay  only,  the  Appellate 
Court  will  advance  the  case  and  consider  the  record  upon  the  brief  of 
appellee  alone,  as  provided  and  required  by  rules  42  and  43  for  the 
Courts  of  Civil  Appeals.     Weinman  v.  Spencer,  244. 

6.  Record  upon  appeal  considered,  and  held  to  show  a  "plain  case  of  delay" 

and  to  require  an  affirmance  of  the  judgment  with  damages.     Id. 

7.  The  ruling  of  the  trial  court  refusing  an  injunction  on  the  merits,  having 

set  down  the  case  for  a  hearing  of  both  parties  on  presentation  of  the 
petition  to  him,  can  not  be  reviewed  on  appeal  in  the  absence  of  a 
statement  of  facts  showing  the  proof  on  which  he  acted.  Shaw  r. 
Schuch,  255. 

8.  It  is  the  duty  of  appellant's  counsel  to  see  that  a  proper  record  is  sent 

up  on  appeal.  Certiorari  to  bring  up  a  statement  of  facts,  omitted 
from  the  record  by  inadvertence  of  the  clerk,  will  be  refused  after  the 
cause  has  been  affirmed  because  of  its  absence,  where  no  excuse  is 
shown  except  that  counsel  supposed  it  to  be  contained  in  the  record.  Id. 

9.  When  a  motion  for  new  trial  did  not  state  as  a  ground  therefor  that  the 

verdict  should  be  set  aside  because  the  evidence  allowed  that  the  plain  - 
tiff  assumed  the  risk  of  injury  or  was  guilty  of  contributory  negli- 
gence, it  is  doubtful  whether  appellant  would  have  the  right  to  assign 
such  matter  either  directly  or  indirectly  on  appeal.  International  & 
Q.  N.  R.  Co.  v.  Owens,  178. 

10.  An  agreed  case  showing  the  points  of  law  ruled  below  and  of  which  ap- 

pellant complains,  though  not  limiting  the  appellate  court  from  con- 
sidering other  facts  in  the  record  sustaining  the  judgment,  is  taken  aa 
a  waiver  by  appellant  of  objections  not  involved  in  such  conclusions. 
Stringer  v.  Franklin  County,  343. 

11.  Passion,   prejudice   or   misconduct  must   appear   to   have   influenced    the 

amount  of  a  verdict  before  a  Court  of  Civil  Appeals  will  exercise  its 
power  of  reversing  a  judgment  upon  the  ground  that  the  amount  of 
the  verdict  is  either  too  small  or  too  large.  The  same  rule  applies 
in  both  cases.     Roberts  v.  Galveston,  H.  d  8.  A.  Ry.  Co.,  321. 

12.  When  the  trial  court  errs  in  the  theory  upon  which  a  case  should  be 

tried,  and  the  appellee  ir  not  chargeable  with  the  error,  upon  reversal 
of  the  judgment  on  appeal  the  cause  will  be  remanded  for  a  new  trial 
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upon  the  correct  theory,  and  judgment  will  not  be  rendered  as  the  ap- 
pellate court  might  otherwise  do.     Kcllam  v.  Hampton,  485. 

Preferred  Creditor!. 

Wife  preferred  by  husband.    See  Husband  and  Wife,  1. 

Presumption. 

As  to  the  close  of  administration.     See  Administrator' a  Sale,  2,  4> 

As  between  connecting  lines.     See  Carriers  of  Goods,  3. 

Where  owner  accompanies  stock  shipment.     See  Carriers  of  Goods,  9. 

Prima  facie  negligence.     See  Carriers  of  Passengers,  11,  IS. 

Of  service  on  defendant.    See  Default,  2. 

As  to  filing  of  petition.    See  Removal  of  Causes,  3, 

Principal  and  Agent. 

Authority  to  sell  on  credit.    See  Agency,  1. 
Agent's  right  to  commissions.    See  Agency,  2. 

Privileged  Communication. 

Petition  in  suit.    See  Libel,  6*. 

Proximate  Cause. 

Delay  in  transportation.  See  Carriers  of  Goods,  12, 
1.  A  charge  submitting  the  act  of  deceased  in  attempting  unnecessarily  to 
uncouple  cars  while  in  motion  as  precluding  a  recovery,  held  properly 
refused  because  ignoring  the  question  whether  such  attempt  or  the  de- 
fective brake  machinery  on  the  car  was  the  proximate  cause  of  his 
injury.    8t.  Louis  8.  W.  Ry.  Co.  v.  Keith,  324. 

Pnblle  Roads. 

1.  Where  a  county  Commissioners'  Court  ordered  the  county  clerk  to  issue  a 

warrant  on* the  road  and  bridge  fund  of  the  county  for  the  amount 
awarded  a  land  owner  for  a  public  road  across  his  land,  and  the  war- 
rant was  in  fact  issued  and  the  land  owner  notified  by  the  county  treas- 
urer that  the  morey  was  held  subject  to  his  order,  it  was  a  sufficient 
"deposit"  of  the  damages  under  the  requirements  of  article  4693,  Rev. 
Stats.,  and  section  17  of  the  Bill  of  Rights.    Scaling  v.  Denny,  279. 

2.  Mere  deficiency  or  inaccuracy  of  description  that  is  not  substantial  is  in- 

sufficient to  render  void  the  proceedings  of  a  Commissioners'  Court  es- 
tablishing a  public  road.  A  description,  aided  by  extrinsic  evidence, 
considered  and  held  sufficient.     Id. 

Publication. 

Judgment  on  service  by.    See  Bill  of  Review,  1-8;  New  Trial,  3,  4. 

Purchase  Money. 

On  sale  of  land.    See  Vendor  and  Purchaser,  1,  2,  3,  5. 

Quantum  Meruit. 

Alleging  value  of  services.    See  Pleading,  1. 
Suit  on  agreed  contract.    See  Pleading,  2. 

Question  of  Faot. 

Waiver  of  forfeiture.    See  Insurance,  Fire,  5. 

Duty  to  examine  before  moving  car.     See  Negligence,  4. 

Contributory  negligence  of  child.     See  Negligence,  5. 

Proximate  cause  of  injury.     See  Negligence,  6\ 

Cause  of  delay  in  delivery.  See  Telegraph,  3. 
1.  The  test  of  whether  the  evidence  raises  an  issue  of  fact  is  whether  reason- 
able minds  may  reach  different  conclusions  from  the  testimony.  If 
there  can  be  no  such  difference  of  conclusion,  the  question  is  one  of 
law  for  the  court  to  decide;  but  if  there  may  be  such  difference,  thero 
is  an  issue  of  fact  for  the  jury  to  determine.     Where  the  jury  deter- 
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mines  an  issue  of  fact  under  appropriate  instructions  the  appellate 
court  will  not  revise  their  finding  unless  it  be  manifest  that  the  verdict 
is  clearly  against  the  preponderance  of  the  testimony.  Galveston,  U. 
&  8.  A.  Ry.  Co.  v.  Hansen,  584. 

Question  of  Law. 

Negligence  in  moving  train.    See  Negligence,  17. 
Contributory  negligence  of  plaintiff.     See  Negligence,  18. 

Quitclaim. 

Purchaser  under  quitclaim  deed.    See  Innocent  Purchaser,  1. 

Railroad  Commission. 

1.  The  Railroad  Commission  of  the  State  has  no  power  or  jurisdiction  under 
existing  laws  to  prescribe,  order  and  enforce  the  particular  character 
of  crossing  or  appliances  which  must  be  used  at  the  intersection  of 
steam  and  electric  railways  within  cities  and  towns.  Chapter  13,  tit l> 
94,  article  4580,  Rev.  Stats.,  and  chapter  89,  Gen.  Laws,  1901,  p.  244. 
construed.     Galveston  &  W.  Ry.  Co.  v.  Galveston  Elec.  Co.,  427. 

Railways. 

Interest  as  damages.     See  Amount  in  Controversy,  2,  3. 

Liability  as  common  carrier.     See  Carriers  of  Goods,  1-12. 

Liability  to  passengers.     See  Ca?Tivrs  of  Passengers,  1-18. 

Animal  injured  by  train.     See  Damages,  3. 

Death  of  minor  child.     See  Damages,  4- 

Overflow  of  land.    See  Damages,  7. 

Medical  expenses.     See  Damages,  9. 

Personal  injuries.    See  Damages,  10-18. 

Distress  of  mind.     See  Damages,  11. 

Conclusion  of  witness.     See  Evidence,  7. 

Injured  livestock.     See  Evidence,  12. 

Effect  of  embankment.    See  Evidence,  13. 

Medical  expert.     See  Evidence,  l'i,  15. 

Market  value  of  grass.     See  Evidence,  16. 

Protection  expected  from  foreman.    See  Evidence,  18. 

Rules  of  street  car  company.     See  Evidence,  19. 

Possibility  of  injury.     See  Evidence,  20. 

Statutes  of  other  States.     See  Foreign  Law,  1. 

Taxation  of  rolling  stock.     See  Fundamental  Error,  1. 

Charge  assuming  fact.     See  Instructions  to  Juries,  2,  6,  7. 

Charge  construed  as  a  whole.     See  Instructions  to  Juries,  Jj/. 

Injuries  resulting  in  death.    See  Instructions  to  Juries,  8. 

Getting  off  moving  train.     See  Instructions  to  Juries,  10. 

Contradictory  charges.    See  Instructions  to  Juries,  13. 

Modifying  charges  requested.    See  Instructions  to  Juries,  25. 

Intersection  of  street  railway.     See  Judgment,  5. 

Operating  on  track  of  another.     See  Master  and  Servant,  2. 

Inspection  of  brakes.     See  Master  and  Servant,  3. 

Negligence  of  fellow  servants.     See  Master  and  Servant,  9,  10. 

Inspection  of  implements.     See  Master  and  Servant,  11. 

Direction  of  foreman.     See  Master  and  Servant,  12. 

Release  on  reemployment.    See  Master  and  Servant,  13. 

Burden  of  proving  assumed  risk.     See  Master  and  Servant,  1%. 

Obvious  danger.     See  Master  and  Servant,  15. 

Knowledge  of  defects  and  danger.     See  Master  and  Servant,  15-20. 

Assuming  care  by  master.     See  Master  and  Servant,  21. 

Agreement  to  give  notice  of  claim.     See  Master  and  Servant ,  22. 

Moving  train  without  warning.     See  Master  and  Servant,  23. 

Exposing  servant  to  infection.     See  Master  and  Servant,  32. 

Definition  of  ordinary  care.     See  Xcqliarncc,  1. 

Custom  as  standard  of  rare.     See  \i  alifinirr,  2. 

Licensee  on  depot  platform.     See  Negligence,  3. 
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Child  crawling  under  train.    See  Negligence,  4. 

Child  crossing  street  car  track.     See  Negligence,  5. 

Cars  on  private  switch  track.     See  Negligence,  8,  10. 

Concurring  fault  of  third  party.     See  Negligence,  9. 

Confusion  by  sudden  emergency.     See  Negligence,  11. 

Selection  of  dangerous  method.     See  Negligence,  12,  21. 

Reliance  on  signal  being  obeyed.     See  Negligence,  IS. 

Riding  on  side  of  moving  car.     See  Negligence,  15. 

Defective  brakes.     See  Negligence,  16. 

Evidence  held  insufficient.     See  Negligence,  11,  18. 

Explosion  of  locomotive.     See  Negligence,  19,  20. 

Proximate  cause  of  injury.     See  Negligence,  22. 

Escape  of  fire  from  engine.     See  Negligence,  23,  24. 

Frightening  teams.     See  Negligence,  25,  26. 

Signals  for  crossings.     See  Negligence,  21. 

Killing  stock.     See  Negligence,  28. 

Husband  assisting  wife  to  alight.     See  Negligence,  29. 

Intersection  with   electric   railway.     See  Railroad  Commission,  1. 

Maintaining  water  closet.     See  Repeal,  1-J/. 

City  taxing  rolling  stock.     See  Taxation,  4. 

Place  of  action  against.     See  Venue,  5,  6. 

1.  A  railroad  company  is  not  required  bv  law  to  fence  its  tracks  within  its 

switch  limits  in  a  town,  and  when  live  stock  is  killed  by  the  engines  of 
the  cornpany  within  such  limits  the  burden  of  proof  is  upon  the  plain- 
tiff to  prove  negligence  on  the  part  of  the  defendant.  Ft.  Worth  &  D. 
C.  Ry.  Co.  v.  Hodge  &  Rpeer,  540. 

2.  The  obvious  purpose  of  article  4427,  Sayles*  Civil  Statutes,  is  to  afford 

the  owner  of  an  enclosure  through  which  a  railroad  passes,  easy  access 
to  and  from  the  segregated  portions  of  the  enclosure;  and  where 
openings  are  made  in  the  right  of  way  fences  for  the  owner's  exclusive 
benefit,  the  duty  devolves  upon  him  to  keep  the  gates  closed.  Chicago, 
R.  I.  d  G.  Ry.  Co.  v.  ^Yilson,  136. 

3.  A  railroad  company  built  gates  in  its  right  of  way  fence  within  an  en- 

closure to  afford  a  passage  across  its  track  for  the  convenience  of  the 
owner  of  the  enclosure;  afterwards  the  owner  opened  a  lane  from  one 
of  the  gates  to  a  public  road,  there  being  no  gates  across  said  lane  at 
the  end  on  the  road.  Held,  the  gate  in  the  right  of  way  fence  at  the 
end  of  the  lane  next  to  the  railroad  track  was  not  within  an  enclosure 
within  the  meaning  of  the  statute.     Id. 

4.  In  case  of  a  horse  killed  by  a  railway  train  in  an  incorporated  town  at  a 

point  where  defendant  could  not  fence  its  road  and  where  it  was  un- 
lawful for  such  stock  to  be  at  large,  the  evidence  is  considered  and 
held  insufficient  to  show  negligence  of  defendant  causing  the  injury. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Byrd,  609. 

5.  If  the  train  was  running  faster  than  permitted  by  the  towTi  ordinances, 

this  could  not  have  been  inferred  to  have  caused  the  injury  to  stock 
struck  by  it,  in  the  absence  of  any  evidence  as  to  circumstances  under 
which  it  was  struck.    Id. 

6.  At  a  point  where  the  animal  killed  was  unlawfully  at  large,  there  was 

no  duty  of  outlook  to  discover  its  presence,  nor  inference  of  negligence 
from  the  fact  that  it  might  have  been  discovered  in  time  to  avoid 
striking  it.     Id. 

7.  The  fact   that   stock   discovered   on   a  railway  track   was   unlawfully   at 

large  does  not  excuse  its  negligent  killing.  Those  operating  the  train 
were  not  required  to  keep  a  lookout  for  stock  at  points  where  they 
could  not  lawfully  be;  but.  discovering  them  there,  if  they  injured 
them  by  negligence,  the  company  was  liable.  Missouri,  K.  d  T.  Co.  v. 
Byrd,  612. 

8.  Evidence  considered  and  held  to  support  a  finding  that  negligence  in  run- 

ning a  train  in  town  at  unlawful  speed  was  a  cause  of  the  injury  to 
a  horse  struck  by  reason  of  inability  to  stop  the  train  in  time  after 
discovering  the  animal  on  the  track.     Id. 

9.  Plaintiff's  horses  became  frightened  at  the  noise  made  by  steam  escaping 
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from  a  locomotive  standing  in  the  yard  of  a  railroad  company;  the 
horses  ran  away,  threw  plaintiff  out  and  injured  him;  the  engine  was 
not  standing  near  a  street  or  public  road,  but  was  near  a  passway  which 
plaintiff  was  using  as  a  licensee;  the  noise  made  by  the  escaping  steam 
was  not  more  than  that  usually  made  in  such  caBes  and  was  reason- 
ably incident  to  the  safe  and  proper  management  of  the  engine.  Held, 
defendant  was  not  liable  for  the  frightening  of  the  team  and  the  con- 
sequent injury  to  plaintiff.    Ford  v.  Houston  &  T.  C.  R.  Co.,  556. 

10.  Railroad  companies  may,  without  subjecting  themselves  to  the  charge  of 

negligence  for  so  doing,  make  such  noises  with  their  engines  as  are 
necessarily  incident  to  their  safe  operation,  and  one  who  drives  a  team 
in  close  proximity  thereto  can  not  complain  if  the  team  becomes  fright- 
ened.   Id. 

11.  A  defendant  railroad  company  having  introduced  evidence  to  the  effect 

that  all  its  engines  were  provided  with  the  same  spark  arrestors  used 
by  other  roads  and  which  were  sufficient  to  prevent  the  escape  of  sparks 
in  such  manner  as  to  set  Are  to  grass,  there  was  no  error  in  permitting 
the  plaintiff  to  testify  that  he  saw  other  engines  on  defendant's  road 
throwing  large  sparks  of  fire  about  the  time  his  grass  was  burned. 
Texas  C.  R.  Co.  v.  Quails,  120. 

12.  Instructions  denying  recovery  for  overflow  of  land  if  due  to  other  causes 

than  the  railway  embankment  complained  of,  criticised  as  confusing 
and  inapplicable  to  the  evidence.  Qurley  v.  San  Antonio  d  A.  P.  Ry. 
Co.,  308. 

13.  Evidence  considered  in  an  action  against  a  railway  for  causing  damage  to 

crops  by  overflow  and  held  insufficient  to  warrant  the  giving  of  a  re- 
quested charge  relieving  defendant  from  responsibility  if  the  damage 
was  caused  by  plaintiffs.  Missouri,  K.  d  T.  Ry.  Co.  v.  Qilbert  & 
Coker,  467. 

14.  Requested  charge  on  the 'effect  of  unprecedented  rainfall  upon  the  liability 

of  a  railroad  company  for  damage  to  crops  by  overflow,  held  to  be  cov- 
ered by  the  instructions  given  so  far  as  such  issue  was  supported  by 
evidence.    Id. 

15.  Though  the  measure  of  damages  to  growing  crops  by  causing  same  to  be 

overflowed  be  the  difference  in  their  value  immediately  before  and  after 
the  injury,  no  error  appears  in  directing  the  jury  to  arrive  at  this 
difference  by  considering  what  the  matured  crop  would  have  realized 
if  not  so  injured  and  deducting  the  amount  usually  realized  from  it.  Id. 

16.  A  railroad  company  so  negligently  constructed  a  bridge  as  to  create  a 

condition  of  things  which,  operating  with  subsequent  rains,  gradually 
filled  the  bed  of  the  stream  and  Anally  caused  thereby  the  flooding  and 
injury  to  adjacent  land.  Held,  the  building  of  the  bridge,  being  a  law- 
ful act,  did  not  of  itself  constitute  such  permanent  nuisance  as  re- 
quired the  adjacent  land  owner  to  at  once  sue  for  all  damages,  both 
present  and  prospective,  that  might  result  from  its  construction;  but 
such  owner's  cause  of  action  arose  at  the  time  of  the  final  injuries  to 
his  land  and  crop  by  successive  overflows.  Ft.  Worth  d  D.  C.  Ry.  Co. 
v.  Flynt,  534. 

17.  In  a  suit  by  an  employe  against  a  railroad  company  for  damages  for  per- 

sonal injuries,  petition  considered  and  held  to  show  affirmatively  that 
at  the  time  plaintiff  was  injured  the  defendant  was  engaged  in  intra- 
state commerce,  and  therefore  said  petition  was  not  subject  to  exception 
on  the  ground  that  it  did  not  sufficiently  appear  from  the  allegations 
of  the  same  whether  the  liability  of  the  defendant  was  regulated  and 
governed  by  the  Act  of  Congress  or  the  laws  of  Texas  concerning  the 
liability  of  railroad  companies  to  employes.  Missouri,  K.  d  T.  Ry.  Co, 
v.  Eawley,  143. 

18.  When  the  petition  in  a  suit  by  an  employe  against  a  railroad  company 

for  personal  injuries  does  not  disclose  that  the  action  arises  under  the 
Federal  statute  concerning  the  liability  of  railroad  companies  to  their 
employes,  then  it  must  be  considered  that  he  is  not  seeking  recovery 
for  injuries  received  while  engaged  in  interstate  commerce,  and  the  suf- 
ficiency of  his  pleading  must  be  tested  by  the  State  law.    Id. 
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19.  The  reason  for  requiring  a  railroad  company  to  use  care  to  avoid  injuring 
persons  upon  its  track  at  a  place  where  it  is  commonly  used  by  pedes- 
trians, is  that  such  use  notifies  the  company  that  people  are  liable  to 
be  there.  The  rule  does  not  apply,  therefore,  when  the  company  had 
notice  only  of  the  fact  that  the  public  used  the  place  in  the  daytime, 
and  not  that  it  was  so  used  at  night.  Moore  v.  CMf,  C.  &  8.  F.  Ry. 
Co.,  118. 

Ratification. 

Of  unauthorized  corporate  act.    See  Corporations,  2. 
Of  dedication  to  public  use.    See  Dedication,  2. 

Receivers. 

Appeal  from  interlocutory  order.    See  Appeal,  1. 

Purchaser  at  sale  by.    See  Contraot,  13. 

Expenses  of  receivership.    See  Landlord  and  Tenant,  1. 

1.  It  is  essential  to  the  proper  exercise  of  the  power  to  appoint  a  receiver 
in  actions  for  the  recovery  of  real  estate  or  an  interest  therein,  before 
final  hearing,  that  the  person  seeking  such  relief  must  show  that  he 
will  probably  succeed  in  establishing  his  right  upon  a  final  hearing. 
Pleading  and  affidavit  considered  in  an  application  for  the  appointment 
of  a  receiver  for  oil  producing  land,  and  held  sufficient  to  show  that 
plaintiff's  title'  was  not  lost  by  reason  of  the  five  years  statute  of  lim- 
itation plead  by  defendant.     Hardy  Oil  Co.  v.  Burnham,  286. 

1.  Even  though  it  is  not  made  to  appear  that  any  of  the  defendants  are 
insolvent,  still,  when  it  does  appear  that  there  are  a  great  many  of 
them,  corporations  and  others,  many  nonresidents  of  the  State,  holding 
and  claiming  various  interests  in  the  land  in  controversy,  the  appoint- 
ment of  a  receiver  might  be  a  proper  proceeding  for  the  protection  of 
an  adverse  cloimant,  but  the  claimant  might  also  be  sufficiently  pro- 
tected and  the  appointment  of  a  receiver  prevented  by  the  execution 
of  a  bond  by  the  defendants  conditioned  to  account  to  the  claimant 
for  his  interest  in  the  revenues  from  the  land  as  his  interest  might 
appear  on  final  hearing.    Id. 

3.  The  receiver  of  a  partnership  only  acquires   such   claims  or   causes  of 

action  as  were  assets  of  the  partnership  at  the  time  of  his  appoint- 
ment, and  he  can  maintain  no  action  upon  a  claim  when  the  partner- 
ship could  not  have  maintained  such  action.  Harrington,  Receiver,  v. 
First  Natl.  Bk.  of  Dalhart,  446. 

4.  When  a  partnership  bank  and  its  assets  had  passed  by  sales  or  transfers 

to  several  successive  owners,  the  last  owners  simply  as  such  would 
have  no  cause  of  action  against  former  owners  for  misappropriation 
of  the  funds  and  assets  of  the  bank  while  owned  by  them;  such  cause 
of  action  would  belong  to  the  creditors  of  the  bank  at  the  time  of  the 
fraud,  and  in  the  absence  of  allegation  and  proof  that  the  last  part- 
nership owners  had  acquired  such  cause  of  action  they  could  not,  and 
consequently  their  receiver  could  not,  maintain  an  action  to  recover 
the  misappropriated  funds  and  assets.    Id. 

Eecord  of  Title. 

Map  showing  public  park.    See  Dedication,  1. 
Recorded  instruments.     See  Evidence,  S,  4> 
Notice  to  purchaser.     Innocent  Purchaser,  2. 
Defective  record  of  deed.    See  Limitation,  12,  IS. 
As  affecting  extent  of  possession.    See  Limitation,  IS. 

Reformation. 

Of  judgment  by  trial  court.    See  Judgment,  IS. 

\  Reinstatement. 

Discretion  of  court.     See  "Nonsuit,  1. 

After  dismissal  of  case.    See  Practice  in  Trial  Court,  U 
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Eelease. 

Consideration  of  reemployment.     See  Master  and  Servant,  IS. 
How  pleaded.     See  Pleading,  6. 

Remainder. 

Power  to  appoint  estate  in.     See  Trust,  1. 

Removal  of  Causes. 

Verification  of  petition.     See  Affidavit,  1. 

1.  It  is  not  necessary  that  a  petition  by  a  defendant  for  the  removal  of   a 

cause  from  a  State  to  a  Federal  court  be  sworn  to  when  the  facts 
authorizing  the  removal  are  disclosed  by  the  pleading  of  the  plaintiff. 
Bilby  v.  Hancock,  366. 

2.  The  filing  of  an  answer  to  the  merits  does  not  waive  the  right  to  have 

the  cause  removed  to  a  Federal  court  if  the  applicant  is  otherwise  en- 
titled to  the  removal.     Id. 

3.  When  a  petition  and  bond,  in  all  respects  sufficient  under  the  law  for 

the  removal  of  a  cause  from  a  State  to  a  Federal  court,  were  filed  in 
the  State  court  on  appearance  day  but  the  record  did  not  show 
whether  they  were  filed  before  or  after  the  call  of  the  appearance 
docket,  it  will  be  presumed  that  they  were  filed  before  said  docket  was 
called,  as  the  law  required,  when,  among  numerous  grounds  assigned 
for  the  dismissal  of  said  petition,  it  was  not  alleged  that  the  same 
was  not  filed  in  due  time,  and  the  court  specified  other  grounds  for 
sustaining  the  motion  to  dismiss.     Id. 

4.  When  a  sufficient  petition  and  bond  for  the  removal  of  a  cause  from    a 

State  to  a  Federal  court  is  duly  filed,  it  thereupon  becomes  the  duty 
of  the  State  court  to  accept  the  petition  and  bond  and  proceed  no 
further  in  the  case.     Id. 

Repeal. 

Taking  away  officer's  authority.     See  Mandamus,  2. 

1.  The  Act  of  the  Twenty -Ninth  Legislature  (Gen.  Laws,  1905,  page  324)   to 

compel  railroad  corporations  to  erect  and  maintain  water  closets  at 
passenger  stations,  was  repealed  by  reasonable  implication  by  the  Act 
of  the  Thirty-First  Legislature  on  the  same  subject.  (Gen.  Laws, 
1909,  page  175.)     State  v.  Texas  &  N.  O.  R.  Co.,  528. 

2.  Unless  there  be  a  repugnance  or  inconsistency  between  two  statutes,  the 

latter  will  not  usually  repeal  the  former  in  the  absence  of  express 
words  to  that  effect.  The  question  of  repeal  must  be  solved  by  de- 
termining as  near  as  may  be  the  intent  of  the  Legislature.  Hence 
when  a  subsequent  statute  was  evidently  intended  as  a  substitute  for 
a  former  one  on  the  same  subject  matter,  it  will  operate  to  repeal  the 
former,  although  it  contains  no  express  words  to  that  effect.     Id. 

3.  After  a  law  is  repealed,  an  action  can  not  be  maintained  for  the  recovery 

of  penalties  incurred  during  the  existence  of  the  law.     Id. 

4.  If  the  language  of  an  Act  leaves  it  doubtful  whether  the  Legislature  in- 

tended thereby  to  repeal  a  former  Act  on  the  same  subject-matter,  the 
history  of  the  legislation  on  the  subject  may  be  looked  to  for  aid  in 
determining  the  question.    Id. 

Reputation. 

Impeachment  of  witness.     See  Evidence,  22,  29. 

Rei  Ad  judicata. 

Right  to  custody  of  child.     See  Judgment,  2,  9. 
Settlement  of  account.     See  Judgment,  12. 
Ineffective  order.     See  Judgment,  Uf. 

Rescission. 

Partial  failure  of  title.     .See  Vendor  and  Purchaser,  4. 
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Bcstraint  on  Alienation. 

1.  A  restraint  on  the  power  of  alienation,  incorporated  in  a  deed  or  will 

otherwise  conveying  a  fee  simple  right  to  the  property  is  void.  So 
also  is  a  limitation  over  to  others  in  case  the  first  grantee  shall  alien- 
ate the  estate  granted.     Diamond,  Guardian,  v.  Rotan,  263. 

2.  When   it  appears  from   the  whole  instrument  that  the  primary   purpose 

of  restrictions  is  to  prevent  alienation  of  the  property  and  not  merely 
to  fix  limitation  to  the  estate  conveyed,  the  form  in  which  the  intent 
of  the  grantor  may  be  expressed  is  immaterial.  The  same  effect  will 
be  given  to  conditions  terminating  the  estate  of  the  grantee  upon  his 
alienation  and  limiting  the  remainder  to  others  as  to  clauses  forbid- 
ding alienation  unaccompanied  by  any  terms  of  forfeiture.     Id. 

3.  A  mother  conveyed  land  to  her  son  for  his  natural  life  "unless  the  same 

or  some  part  thereof  should  be  sold  by  him  or  some  of  his  creditors, 
in  which  event  said  land  and  the  title  thereto  is  immediately  to  vest 
in  his  children,  if  any  there  be  living  at  the  time,"  and  if  none,  then 
in  the  grantor  or  her  heirs,  if  she  should  be  dead,  and  in  case  the 
grantee  still  owned  the  land  at  his  death  it  was  then  to  become  the 
property  of  his  heirs.  Held,  that  the  conveyance  vested  a  fee  simple 
estate  in  the  grantee;  that  the  restriction  upon  its  alienation  was 
invalid,  being  an  attempt  to  accomplish  by  a  deed  upon  conditions  that 
which  could  only  be  done  in  the  form  of  a  spendthrift  trust,  and  that 
the  fee  during  the  life  of  grantee  was  subject  to  sale  under  execution 
by  his  judgment  creditors.    Id. 

4.  The  evidence  showing  that  grantee  was  the  sole  heir  of  grantor  and  that 

he  married  and  had  children  born  before  her  death,  it  seems  that  if 
the  conditions  in  the  deed  were  valid  and  the  alienation  ipso  facto 
terminated  his  estate  under  the  deed,  his  rights  as  an  heir  to  the 
reversion  and  remainder  as  well  as  to  the  estate  for  life  would  form  a 
fee  simple  estate  hi  him,  he  being  invested  at  one  time  with  all  the 
component  parts  of  the  entire  estate  a  merger  of  which  in  him  would 
defeat  a  contingent  remainder  limited  to  his  children.  This  result 
would  not  be  affected  by  article  620,  Revised  Statutes,  providing  that 
the  union  of  any  particular  estate  with  the  inheritance  should  not  im- 
pair the  estate  in  remainder,  since  in  such  case  there  is  union  with  the 
particular  estate  not  only  of  the  inheritance  but  also  of  the  contin- 
gent remainder.     Id. 

Eeversal. 

Rendition  or  remand     See  Practice  on  Appeal,  12. 

Boiling  Stock. 

Taxation  by  cities.    See  Taxation,  4. 

Sales. 

Of  property  of  estates.     See  Administrator's  Bale,  I--}. 

Authority  of  agent.    See  Agency,  1. 

Agent's  right  to  commission.     See  Agency,  2. 

Prohibited  by  law.     See  Contract,  2-h* 

Of  title  to  oil.     See  Contract,  5,  6. 

By  written  agreement.    See  Contract,  7. 

Of  unlocated  land  certificate.     See  Contract,  8. 

Option  to  return  consideration.     See  Contract,  9. 

Additional  consideration  shown  by  parol.     See  Contract,  10. 

Purchaser  from  receiver.     See  Contract,  13. 

Under  execution.     See  Evidence,  5;  Trespass  to  Try  Title,  5. 

Of  wife's  separate  property.     See  Married  Woman,  1,  2. 

Of  cause  of  action.     See  Receivers,  j. 

Of  public  land.     See  School  Land,  1-5. 

Enforcing  performance.     See  Specific  Performance,  1,  2. 

Of  land  by  parol.     See  Stale  Demand,  1. 

Of  real  property.     See  Vendor  and  Purchaser,  1-5. 

By  independent  executor.    See  Will,  1. 
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Sohool  District. 

Elections  for  levying  tax.    See  Taxation,  5-8. 

1.  Under  our  statutes  the  Commissioners'  Courts  have  exclusive  jurisdiction 

in  their  respective  counties  to  divide  the  counties  into  school  districts 
and  to  fix  the  boundaries  of  the  same,  and  the  District  Courts  have 
no  power  to  revise  or  control  such  action.    Wier  v.  Hill,  370. 

2.  Under   the  provisions  of  the   Constitution   as  amended   in   1908   and  the 

Act  of  the  Thirty-First  Legislature  putting  said  amendment  into  effect, 
the  authority  of  the  voters  of  an  independent  school  district  for  the 
levy  of  a  tax  and  the  issuance  of  bonds  by  the  school  trustees  is  to  be 
secured  by  the  election  for  that  purpose;  and  the  specific  rate  of  tax 
for  maintenance  and  for  bond  purposes  respectively  is  to  be  fixed  by 
the  trustees,  within  the  limits  allowed,  to  pay  first  the  interest  on  the 
bonds  and  provide  a  sinking  fund  for  their  retirement  at  maturity, 
and  then  such  an  amount  fixed  for  maintenance  as  the  prescribed  max- 
imum rate  will  permit.    Itaska  2nd.  Sch.  Dist.  v.  McElroy,  642. 

School  Lands. 

Award  of  as  color  of  title.     See  Limitation,  5. 

1.  Contract  by  a  purchaser  of  school  land  for  sale  of  same  before  the  ex- 

piration of  the  occupancy  period  of  three  years,  considered  and  held 
valid.     Hudman  v.  Henderson,  358. 

2.  The  Act  of  1895,  concerning  the  sale  of  school  and  asylum  lands,  contem- 

plates two  classes  of  persons  to  whom  said  lands  might  be  sold, 
namely,  actual  settlers,  and  persons  who  should  purchase  the  timber 
on  said  lands.  Said  law  did  not  contemplate  that  the  purchaser  of  the 
timber  should  become  an  actual  settler  on  the  land  as  a  condition 
precedent  to  his  right  to  purchase  the  same,  nor  that  he  should  be 
governed  by  the  rules  prescribed  for  the  actual  settler  who  should  ap- 
ply for  the  purchase  of  the  land  for  a  home.     Hooks  v.  Kirby,  335. 

3.  A  purchaser  of  the  timber  upon  school  land  under  the  provisions  of  the 

Acts  of  1895  and  1897,  had  the  absolute  right  to  buy  the  land  itself 
at  any  time  within  five  years  from  the  date  of  the  purchase  of  the 
timber,  or  at  least  until  all  the  timber  was  removed.  This  right 
formed  a  part  of  the  contract  and  consideration  when  the  timber  was 
purchased  and  could  not  be  impaired  by  subsequent  legislation.     Id. 

4.  A  purchaser  of  school  land  from  a  patentee  of  the  same  is  chargeable 

with  notice  of  such  facts,  affecting  the  validity  of  the  patent,  as  an 
investigation  of  the  records  of  the  Land  Office  would  disclose.     Id. 

5.  The  purchaser  of  the  timber  upon  640  acres  of  school  land  would  have 

the  prior  right  to  purchase  the  entire  640  acres  although  at  the  time 
of  his  application  to  purchase,  the  timber  had  been  removed  from 
most  of  the  land.    Id. 

Sequestration. 

1.  An  affidavit  for  sequestration  must  show  the  value  of  the  property  sought 

to  be  taken,  verification  of  the  petition  is  insufficient  where  it  does 
not  contain  an  allegation  of  the  value.    Cleghon  v.  Bowley,  161. 

2.  Where  a  writ  of  sequestration  was  quashed  after  replevin  bond  had  been 

given  by  defendant,  plaintiff,  who  recovered  judgment  for  the  property 
or  its  value  against  defendant  only,  could  not  complain  of  the  failure 
to  render  judgment  also  against  the  sureties  on  defendant's  replevin 
bond  without  making  them  parties  to  the  appeal  by  the  bond  given 
therefor.     Clark,  Admr.t  v.  Lowe,  676. 

Signals. 

For  railway  crossings.    See  Negligence,  27. 

Special  Issues. 

Distinct  grounds  of  recovery.    See  Harmless  Error,  2. 

1.  Findings  of  a  jury  on  special  issues  are  not  to  be  regarded  in  the  light 

of   a   verdict,   but   should    be   treated   as    in   chancery   practice.      The 

court  may  reject  the  assessment  of  damages  so  specially  found  upon 

a  ground  for  which  it  afterwards  determines  that  no  recovery  was  per- 
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missible  and  exclude  them  from  the  amount  of  the  judgment  awarded. 
Steger  v.  Barrett,  331. 
2.  A  case  having  been  submitted  on  special  issues  by  which  the  value  at  the 
time  of  its  destruction  of  the  property  for  loss  of  which  recovery  was 
sought  was  determined,  the  court  could  supplement  such  finding  by 
adding  interest  on  that  amount  from  the  time  of  the  loss,  and  render 
judgment  accordingly.     Id. 

Specific  Performance. 

Of  void  agreement.    See  Contract,  4- 

1.  In  1837  the  County  Courts  sitting  in  matters  of  probate  had  no  authority 

to  decree  specific  performance  of  a  contract  for  the  conveyance  of  land 
made  by  the  intestate.     Broocks  v.  Payne,  513. 

2.  Evidence  considered  and  held  insufficient  to  support  an  action  for   spe- 

cific performance  of  an  alleged  contract  for  the  sale  of  land  on  credit, 
and  to  justify  the  court  in  instructing  a  verdict  for  the  defendant. 
McKay  v.  McKinnon,  1. 

Stale  Demand. 

1.  A  parol  sale  of  land  followed  by  payment  of  the  purchase  money  and 
actual  possession  taken  and  valuable  improvements  made  with  the 
knowledge  and  consent  of  the  vendor  constitutes  such  title  as  will  sup- 
port an  action  of  trespass  to  try  title;  against  such  title  the  defense 
of  stale  demand  is  not  available.    Lovory  v.  McDaniel,  424. 

Stare  Bedsit. 

1.  In  the  matter  of  following  decisions  the  appellate  courts  are  not  bound 
by  rules  of  practice  as  they  are  by  rules  of  property.  Ware  v.  Clark, 
356. 

Statement  of  Facts. 

Absence  of.    Bee  Practice  on  Appeal,  7. 

Statutes. 

Of  other  States.    See  Foreign  Law,  1. 

Of  Congress.    See  Interstate  Commerce,  1, 

Repeal  of.    See  Repeal,  l-\. 

Statutes  Cited. 

[Revised  Statutes.] 

Article  500.    Taxation  by  cities.    City  of  Tyler  v.  Cocker,  608. 

Article  790.    Claims  against  counties.     Stringer  v.  Franklin  County,  352. 

Article  818.    Terms  of  court.    Wier  v.  It  ill,  373. 

Article  1194.     Actions  for  land.    Stephens  v.  Polk  County,  154,  155,  156, 

157. 
Article  1230.    Citation  of  nonresident.     Bilby  v.  Rodgers,  443. 
Article  1236.    Suit  against  unknown  heirs.     Blaske  v.  Settegast,  14. 
Article  1263.    Time  for  answer.    Bilby  v.  Hancock,  367. 
Article  1375.    Review  of  judgment  on  service  by  publication.    Kruegel  v. 

Cobb,  456. 
Article  1383.     Appeal  from  interlocutory  order.     Maund  v.  Davidson,  16. 
Articles  1411,  1412.    Record  of  service  on  appeal.     Glasscock  v.  Barnard, 

369;  Billy  v.  Rodgers,  434. 
Article  1585!    Venue.    Stevens  v.  Polk  County,  165,  156,  157. 
Article  1882.     Close  of  administration.     McLain  v.  Pate,  503,  505. 
Article  2289.    Depositions.     Houston  d  T.  C.  R.  Co.  v.  Haberlin,  384. 
Article  2312.     Record  of  title.    Dean  v.  Furrh,  495. 
Article  2967.    Husband  and  wife.     Broussard  v.  Lawson,  420. 
Article  2970.    Married  women.     Billingsly  v.  Sicenson  Land  Co.,  68,  70. 
Articles  2989,  2995,  2996,  3007.     Injunction.     Wier  v.  Hill,  373. 
Article  3251.    Landlord  and  tenant.    Hartford  F.  Ins.  Co.  v.  Wright,  248. 
Article  3346.    Limitation.     Hardy  Oil  Co.  v.  Bumham,  296. 
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Article  3370.     Insurance.     Aetna  L.  Ins.  Co.  v.  Origin,  200. 

Articles    3396aa,    bb,    cc,    dd,    ee.      Insurance.      II  art  ford   F.    Ins.    Co.    v. 

Wright,  241. 
Article  4147.     River  beds.     Shaw  v.  Schuch,  256. 

Article  4427.     Railway  fences.     8t.  Louis  S.  TV.  Ry.  Co.  v.  Taylor,   138. 
Article  4507.     Signals  for  crossings.     Texas  d  P.  Ry.  Co.  v.  Hemphill,  237. 
Article  4083.     Public  roads.     Sealing  v.  Denny,  281. 
Article  4003.     Public  roads.     Sealing  v.  Denny,  280. 
Articles  4824,  4815.     Improvements  on  real  property.     Adoue  d  Lobit  r. 

La  Porte,  207. 
Article  5008.     Taxation  of  personal  property.     City  of  Tyler  v.  Cocker, 

608. 
Article  5232c.     Delinquent  taxes.     Stringer  v.  Franklin  County.  348. 
Article  5232j.     Delinquent  taxes.     Stringer  v.  Franklin  County,  352. 
Article  5232o.     Service  by  publication.     Carr  v.  Miller,  50. 
Article  5352.     Will  as  evidence.     Dean  v.  Furrh,  499. 
Articles  5612,  5613,  5630,  5631,  5633,  5698,  5771.     Administration.      J/r- 

Lain  v.  Pate,  504. 

[Penal  Code.] 
Article  lOlOh.     Refusal  to  pay  fare.  Freeman,  Recvr.,  v.  Costley,  391. 

[Paschall's  Digest] 
Article  5507.     Probate  law.     MeLain  v.  Pate,  505. 

TActs  of  Legislature.] 

Act  of  August  15,  1870.     Laws,  12th  Leg.,  p.  141.     Probate  law.     MeLain 

v.  Pate,  503. 
Act  of  April,  1895.     Laws,  24th  Leg.,  p.  68.     Sale  of  public  land.    Hooker 

v.  Kirby,  341. 
Act   of   April    15,    1901.      Laws,   27th    Leg.,    p.   255.      Railway    crossings. 

Galveston  d  W.  Ry.  Co.  v.  Galveston  Flee.  Co.,  430. 
Act  of  March  27,  1903.     Laws,  28th  Leg.,  p.  94.     Insurance.     Hartford  F. 

Ins.  Co.  v.  Wright,  242. 
Act  of  January  6,   1905.     Laws,  29th  Leg.,  p.   7.     Alamo  property.      Ue 

Zavala  v.  Daughters  of  Republic,  21. 
Act  of  April,   1905.     Laws  29th  Leg.,  p.  277.     School  districts.   Wier  r. 

Hill,  375. 
Act  of   April    17,    1905.     Laws   29th   Leg.,   p.   318.     Collection   of   taxes. 

Stringer  v.  Franklin  County,  352. 
Act  of  April  17,  1905.     Laws,  29th  Leg.,  p.  324.     Railway  water  closets. 

Stark  v.  Texas  <(•  N.  0.  R.  Co.,  531,  533. 
Act  of  February  12,  1907.     Laws,  30th  Leg.,  p.  3.     Intoxicating  liquors. 

Craddock  d  Co.  v.  Wells-Forgo  Exp.  Co.,  553. 
Act  of   April   5,    1907.      Laws,   30th    Leg.,   p.    149.      Intoxicating    liquors. 

Craddock  &  Co.  v.  WellsFargo  Efcp.  Co.,  553. 
Act  of  April  16,  1907.     Laws,  30th  Leg.,  p.  222.     Hours  of  labor.     State 

v.  Texas  d  A\  0.  R.  Co.,  410,  411. 
Act  of  April  18,  1907.    Laws,  30th  Leg.,  p.  248.    Plea  of  privilege.    Oakes 

d  Witt  v.  Thompson,  365. 
Act  of  April   18.   1907.     Laws.   30th  Leg.,  p.  255.     Intoxicating   liquors. 

Lyttleton  v.  Doirner,  409.  410. 
Act  of  April  23,   1907.     Laws,  30th  Leg.,  p.  308.     Record  of  title.     Dean 

v.  Furrh,  498. 
Act  of   Febm-arv    18,    1909.     Laws,    31st  Leg.,   p.    18.     School   districts. 

Wier  v.  Hill,  375 :  Itaska  Ind.  Sch.  Dist.  v.  McElroy.  649. 
Act  of  March  20,  1909.     Laws,  31st  Leg.,  p.  175.     Railway  water  closets. 

State  v.  Texas  d  .V.  O.  R.  Co.,  531,  532. 
Act  of  April    17.   1909.     Laws,   31st  Leg.,  p.   293.     Intoxicating   liquors. 

Moss  v.  Warren.  32:   Lyttleton  v.  Downer,  409. 
Act  of  May  1.  1900.     Laws,  31st  Leg.,  p.  374.     Stenographers.     Young  v. 

Pearman,  County  Judge,  551. 
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Statute  of  Frauds. 

Creation  of  lien.  See  Vendor  and  Purchaser,  1. 
1.  Allegations  by  the  sureties  on  a  note  given  by  the  purchaser  of  land  to 
a  bank  for  money  borrowed  to  make  a  cash  payment  thereon,  that  by 
contemporaneous  verbal  agreement  with  the  vendor  they  were,  if  com- 
pelled to  pay  same,  to  have  a  vendor's  lien,  prior  to  his  own  securing 
the  deferred  payments,  on  the  land  sold,  were  insufficient  to  admit  evi- 
dence in  support  of  their  claim  to  enforce  such  lien,  being  only  an 
attempt  to  show  the  creation  of  a  mortgage  or  contract  lien  not  in 
writing  as  required  by  the  Statute  of  Frauds,  Singletary  v.  Goe- 
man,  5. 

Street  Eailways. 

Intersection  with  railroads.     See  Railroad  Commission,  1. 

Subrogation. 

Cross  action  seeking.     See  Pleading,  11. 

Sunday. 

1.  An  affidavit  before  a  notary  public  on  Sunday  is  valid.     Bilby  v.  Han- 
cock, 365. 

Sureties. 

Lien  in  favor  of.     See  Statute  of  Frauds,  1. 

Surprise. 

By  amendment  on  eve  of  trial.    See  Continuance,  1. 

Survey. 

Following  surveyor's  footsteps.     See  Boundaries,  1-3. 

Survival. 

Of  action  for  personal  injuries.     See  Pleading,  IS;  Death,  1. 

Survivor. 

Conveyance  of  community  property  by.    See  Estoppel,  2. 

Surviving  partner.     See  Evidence,  1. 
1.  A  survivor  of  the  community  has  no  authority  to  carry  out  a  void  con- 
tract made  by  the  deceased  spouse.     The  power  of  a  survivor  of  the 
community  to  act  as  such  ceases  when  he  or  she  qualifies  as  adminis- 
trator or  administratrix  of  the  estate.    Broocks  v.  Payne,  513. 

Taxation. 

On  poles  of  electric  company.     See  Cities,  2. 
Levy  of  school  tax.    See  Constitutional  Law,  2. 
Compensation  for  assessment.     See  Fundamental  Error,  1. 
Election  for  levy.    See  School  District,  2. 

1.  The  Commissioners'  Court  could  not  barter  away  the  county's  source  of 

revenue  by  contract  with  reference  to  collection  of  delinquent  taxes, 
giving  to  the  party  performing  such  service  the  entire  delinquent 
county  tax  recovered.     Stringer  v.  Franklin  County,  343. 

2.  Delinquent  county  taxes,  where  recovered,  are  required  to  be  paid  over 

to  the  treasurer  and  appropriated  in  his  hands  to  the  funds  maintained 
for  specific  purposes,  and  the  Commissioners'  Court  had  no  power  to 
interfere  with  the  operation  of  these  laws  by  a  contract  appropriating 
such  funds  as  compensation  to  be  retained  by  the  person  collecting 
them.    Id. 

3.  The  county  tax  collector  has  by  law  the  duty  and  authority  of  collecting 

its  taxes.  A  contract  by  the  Commissioners'  Court  with  another,  that, 
as  compensation  for  preparing  a  delinquent  tax  roll,  he  should  collect 
and  retain  certain  delinquent  taxes,  could  not  entitle  him,  when  the 
county  rescinded  the  contract,  to  such  taxes  afterwards  collected  by 
the  tax  collector.     Id. 
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4.  A  city  has  no  power  to  subject  to  its  taxation  personal  property  not 
found  within  its  limits  on  the  day  to  which  the  assessment  relates, 
though  the  same  be  rolling  stock  of  a  railway  having  its  principal 
office  in  such  city.  The  action  of  the  assessor  in  listing  for  city  taxa- 
tion the  entire  rolling  stock  of  an  extensive  railway  running  through 
it,  was  unlawful  and  gave  him  no  right  to  commissions  from  the 
city  on  the  amount  of  such  assessment,  though  he  made  it  by  direc- 
tion of  the  city  authorities.     City  of  Tyler  v.  Cocker,  605. 

6.  Since  the  passage  of  the  Act  of  1908,  it  is  not  necessary  that  the  spe- 
cific rate  of  tax  to  be  levied  by  the  school  trustees  should  be  stated 
in  the  order  for  the  election  nor  determined  at  the  election  held  to 
decide  whether  an  additional  tax  for  school  purposes  should  be  levied 
and  collected.    Itaska  lnd.  Sch.  Dist.  v.  McElroy,  643. 

6.  The  trustees  of  an  independent  school  district  made  and  entered  separate 

orders  on  the  same  day  for  an  election  to  determine  whether  a  tax 
should  be  levied  for  maintenance  of  the  schools  not  to  exceed  fifty 
cents  on  the  one  hundred  dollars  valuation,  and  to  determine  whether 
bonds  should  be  issued  and  the  tax  levied  for  their  support.  Held, 
the  two  orders  amounting  practically  to  one  order  for  an  election  to 
determine  whether  or  not  a  maintenance  tax  and  bond  tax,  which  to- 
gether should  not  exceed  fifty  cents  on  the  one  hundred  dollars  valu- 
ation, should  be  levied,  and  levied  in  such  an  amount  for  bond  pur- 
poses as  not  to  exceed  the  limit  prescribed  by  law,  and  for  maintenance 
purposes  such  amount  as,  added  to  the  amount  for  bond  purposes, 
would  not  exceed  the  maximum  of  fifty  cents  allowed  for  both  pur- 
poses.   Id. 

7.  When  the  maximum  tax  of  fifty  cents  on  the  one  hundred  dollars  is  or- 

dered at  an  election  to  determine  whether  both  a  tax  for  the  support 
of  school  bonds  and  an  additional  tax  for  the  maintenance  of  the 
schools  shall  be  levied,  it  becomes  the  duty  of  the  school  trustees  to 
so  apportion  the  tax  between  the  two  purposes  as  not  to  violate  the 
law  on  the  subject,  and  this,  though  the  order  for  the  election  was  sus- 
ceptible of  the  construction  that  the  maximum  tax  of  fifty  cents  on 
the  one  hundred  dollars  valuation  was  intended  for  the  maintenance 
alone  of  the  schools.    Id. 

8.  In  independent  school  districts  authority  is  conferred  upon  the  trustees 

of  such  districts  to  order  elections  to*  determine  whether  an  additional 
school  tax  shall  be  levied  and  collected.  In  common  school  districts 
such  authority  is  conferred  upon  the  county  judge  and  notice  must  be 
given  by  the  sheriff.     Id. 

Taxes. 

Collection  of.    See  County  Attorney,  I;  Officers,  8,  4, 
Payment  of.     See  Limitation,  9,  10. 

Tax  Deed. 

Collateral  attack  on.     See  Judgment,  9,  10. 

Telegraph. 

Regulating  hours  of  operators.     See  Constitutional  Law,  3. 
Distress  of  mind.    See  Damages,  11. 

1.  A  telegraph   company  can  not  protect  itself  against  liability  for  negli- 

gence by  an  agreement  that  for  an  unrepeated  message  it  should  not 
be  liable  for  delay  in  transmission,  though  the  delay  was  due  to  an 
error  in  transmitting  the  address  given.  Western  V.  Tel.  Co.  v.  Ben- 
nett, 60. 

2.  A  plea  seeking  to  excuse  delay  in  delivering  an  unrepeated  telegram  by 

attributing  it  to  a  change  of  the  address  in  transmission  due  to 
error  in  sending  and  receiving  communications  by  electricity,  is  held 
not  to  present  the  issue  as  to  an  excusable  mistake  in  writing  down 
the  message  on  a  typewriter.     Id. 

3.  Evidence  held  to  present  a  question  of  fact  as  to  whether  delay  in  deliv- 

ering a  message  was  due  to  a  mistake  in  transmitting  the  address. 
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and  to  render  improper  a  requested  cliarge  relieving  defendant  from 
liability  in  certain  events,  assuming  that  to  be  the  fact.     Id. 

Timber. 

Sale  of.    See  School  Land,  3-5. 

Torts. 

Breach  of  contract.     See  Carriers  of  Passengers,  9,  10. 
Liability  of  parent  for  act  of  child.     See  Parent  and  Child,  I. 

Treipauer. 

1.  One  who  places  on  the  premises  of  another  and  over  his  protest  a  steam 
engine  and  in  its  operation  permits  fire  to  escape  and  destroy  the  lat- 
ter's  property,  is,  it  seems,  liable  for  the  damage  as  a  result  of  his 
trespass  irrespective  of  the  question  of  negligence  in  the  construction 
and  operation  of  the  engine.    Steger  v.  Barrett,  331. 

Trespass  to  Try  Title. 

Constable's  deed.     See  Evidence,  5. 

Judgment  against  unknown  heirs.     See  Judgment,  7. 

Receiver  for  property.    See  Receivers,  1. 

Parol  sale  with  improvements.    See  Stale  Demand,  1. 

Place  of  action.     See  Venue,  1. 
1.  The  plea  of  not  guilty  in  an  action  of  trespass  to  try  title  puts  plaintiff 
on  proof  of  his  title,  though  the  cause  arises  from  dispute  as  to  the 
boundaries  between  surveys  claimed  by  the  parties  respectively.     Dean 
v.  Furrh,  495. 

Trusts. 

1.  Land  was  conveyed  to  a  husband  in  trust,  to  be  held  for  the  use  of  his 
wife  during  her  natural  life,  the  remainder  for  such  person  as  she 
should  appoint  by  will  or  deed,  and  in  default  of  appointment  for 
her  children,  with  power  in  the  wife  during  life  and  in  the  trustee 
for  minor  children  after  her  death  without  making  such  appointment 
to  sell  for  reinvestment.  The  husband  died,  devising  all  his  property  to 
his  wife.  The  wife  died,  leaving  by  her  will  her  property  not  spe- 
cifically devised  to  her  living  children  and  descendants  of  those  de- 
ceased. Her  administrator  had  the  property  so  conveyed  in  trust  sold 
as  part  of  her  estate  to  pay  expenses  of  last  illness  and  cost  of  ad- 
ministration. In  a  suit  between  her  children  and  those  claiming  under 
the  administrator's  sale,  it  is  held: 

(1)  By  the  deed  in  trust  the  wife  acquired  only  an  equitable  life 
estate  with  power  of  appointing  the  person  to  take  the  fee  in  re- 
mainder, which  latter  power  did  not  enlarge  the  interest  or  affect  the 
quality  of  her  estate  for  life. 

(2)  The  husband  by  the  trust  deed  took  only  the  naked  legal 
title,  acquiring  not  a  property  right,  but  a  personal  trust,  and  his 
devise  to  the  wife  conveyed  no  estate  to  her  which  could  be  subjected 
to  the  claims  of  creditors  against  her  estate. 

(3)  In  the  absence  of  designation  by  the  wife  of  a  person  to 
succeed  to  the  remainder,  it  passed  by  the  deed,  which  was  on  valuable 
consideration  and  a  bargain  and  sale,  to  the  children  of  the  wife  upon 
her  death;  their  interest  during  her  life  was  a  vested  estate  in  re- 
mainder, not  contingent  on  some  act  to  be  done  to  create  it  but  only 
subject  to  be  defeated  by  the  contingency  of  her  making  a  different 
designation. 

(4)  The  possession  by  the  owner  for  life  of  a  general  power  of 
appointment  to  succession  to  the  remainder  in  fee  will  not  render  it  a 
part  of  the  estate  of  such  life  owner  and  subject  to  claims  against 
such  estate,  when  the  property  passes,  if  the  power  is  not  exercised, 
by  virtue  of  the  original  grant  and  to  persons  thereby  designated. 

\  (5)     A  will  disposing  of  his  interest  in  land  by  a  testator  having 

,;  the  power  to  designate  the  succession  in  fee  to  the  remainder  after  his 
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life  estate  will  be  taken  to  be  in  execution  of  such  power,  where  there 
is  a  reference  to  the  power  in  the  instrument,  or  a  reference  to  the 
land  on  which  the  power  is  to  be  executed,  or  where  the*  will  would 
be  otherwise  ineffectual,  that  is,  would  have  no  operation  except  as  an 
execution  of  the  power;  but  if  there  be  both  an  interest  and  a  power 
in  the  testator,  a  general  residuary  clause  in  the  will,  unless  from  the 
whole  instrument  it  appears  to  be  intended  as  an  execution  of  the 
power,  will  be  applied  to  the  testator's  interest  and  not  taken  as  an 
execution  of  the  power. 

(6)  The  testatrix  having  an  interest  in  the  fee  in  remainder  by 
inheritance  from  children  deceased  in  whom  it  had  vested  under  the 
original  conveyance,  and  making  no  disposition  of  it  by  will  except  by 
the  residuary  clause  to  her  children  and  their  descendants,  this  be- 
quest would  be  construed  as  operating  on  her  interest  in  fee,  and  not 
as  an  execution  of  her  power  of  appointment,  in  which  latter  case  it 
would  be  ineffective,  as  not  changing  the  disposition  of  the  title  vested 
in  the  children  if  no  appointment  had  been  made. 

(7)  The  children  and  descendants  in  such  case  took  by  purchase 
under  the  original  conveyance,  except  only  as  to  such  interest  in  the 
remainder  as  testatrix  had  inherited.  The  general  fee  in  remainder 
created  by  such  conveyance  formed  no  part  of  the  estate  of  testatrix, 
and  no  title  to  any  part  thereof  not  held  by  her  through  such  inherit- 
ance passed  to  purchasers  of  the  land  at  a  sale  by  her  administrator 
to  satisfy  debts  against  her  estate. 

(8)  Where  it  was  doubtful  whether  a  testatrix  intended  the  residu- 
ary devise  as  an  execution  of  the  power  of  appointment,  or  a  devise  of 
her  own  interest  in  the  land,  it  should  be  given  the  latter  effect;  and 
it  should  not  be  taken  as  an  exercise  of  the  power  of  appointment 
where,  as  such,  it  made  no  change  in  the  disposition  of  the  property 
made  by  the  deed  in  the  absence  of  such  designation. 

(9)  The  conveyance  of  property  in  trust  to  the  use  of  the  wife, 
being  in  the  nature  of  a  family  settlement  so  that  no  future  husband 
could  control  the  property,  could  not  be  changed  into  a  fee  simple  in 
the  beneficiary  by  a  conveyance  of  the  legal  title  from  the  trustee  to 
her,  or  other  agreement  between  the  trustee  and  beneficiary.  Arnold 
v.  Southern  Pine  Lumb.  Co.,  186. 

Value. 

Proof  of.    See  Evidence,  8-11,  16,  17. 
Affidavit  of.     See  Sequestration,  1. 

Variance. 

1.  When  evidence  has  been  admitted  without  objection  the  question  of  vari- 
ance can  not  be  raised  by  an  instruction  to  the  jury.  The  objection 
of  variance  should  be  made  when  the  evidence  is  offered.  Galveston, 
H.  d  S.  A.  Ry.  Co.  v.  Grant,  181. 

Vendor  and  Purchaser. 

Where  alienation  is  forbidden.     See  Contract,  1-j. 

Sale  or  option.     See  Contract,  9. 

Proof  of  consideration  by  parol.     See  Contract,  10. 

Conveyance  obtained  bv  duress.     See  Contract,  11. 

Breach  of  warranty.     See  Damages,  5. 

Purchaser  without  notice.     See  Innocent  Purchaser,  1-6;  Judgment,  11. 

Subrogation  to  vendor's  lien.     See  Pleading,  11. 

1.  The  vendor's  lien  arises  by  operation  of  law,  and  only  for  the  security 

of  purchase  money;  it  can  not  be  created  by  agreement  of  the  parties; 
nor  can  a  lien  by  contract  be  created  by  an  agreement  not  in  writing 
as  required  by  the  Statute  of  Frauds.    Singletary  v.  Goeman,  5. 

2.  The  recital,  in  a  deed  for  land,  of  part  payment  in  cash  is  not  conclu- 

sive, but  parol  evidence  is  admissible  to  show  that  a  note  for  the 
amount  of  such  payment,  whether  given  to  the  vendor  and  assigned 
by  him  to  the  party  furnishing  the  money  or  made  payable  directly 
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to  the  latter,  was  given  for  the  purchase  money  and  therefore  entitled 
to  such  lien  for  its  security,  as  well  as  to  show  a  verbal  agreement 
by  all  parties  that  it  should,  as  against  the  notes  given  the  vendor 
for  deferred  payments,  be  entitled  to  priority  of  lien.  If,  however,  the 
money  was  advanced  by  such  third  party  as  a  loan  to  the  vendee  on 
the  personal  security  of  himself  ana  his  sureties  executing  the  note, 
not  being  in  such  case  given  for  the  purchase  money,  no  lien  therefor 
could  be  created  by  mere  parol  agreement.    Id. 

3.  The  assignment  of  a  deed  or  note  need  not  be  in  writing,  nor  is  such 

writing  necessary  to  show,  as  between  the  assignor  and  assignee  of  a 
claim  for  purchase  money,  that  the  former  agreed  that  the  latter,  who 
by  the  assignment  of  the  deed  acquired  also  the  lien  securing  it,  should 
have  a  preference  over  the  lien  for  notes  for  the  balance  of  the  pur- 
chase money  retained  by  the  assignor.  The  same  principle  would,  it 
Beems,  apply  to  an  agreement  not  in  writing,  by  the  vendor  of  land, 
that  the  note  -given  for  part  of  the  purchase  money  to  another  than 
himself  should  have  a  preference  over  the  lien  securing  the  notes  made 
payable  to  him.    Id. 

4.  ji  purchaser  of  a  number  of  town  lots  would  not  be  entitled  to  a  rescis- 

sion of  the  entire  purchase  because  of  the  failure  of  title  to  several  of 
said  lots,  in  the  absence  of  averment  and  proof  that  the  lots,  the  title 
to  which  had  failed,  were  necessary  to  the  enjoyment  of  the  rest  of 
the  purchase  or  formed  a  material  inducement  to  the  purchase  of  the 
whole.  His  remedy  would  be  for  an  abatement  in  the  purchase  price. 
Harris  v.  Berry,  276. 

5.  To  entitle  a  purchaser  of  real  estate  to  an  abatement  of  the  purchase 

price  because  of  the  failure  of  title  to  a  part  of  the  property,  he  must 
furnish  by  his  pleading  a  sufficient  basis  for  ascertaining  the  amount 
of  the  abatement  to  which  he  is  entitled  by  alleging  the  value  either 
relative  or  otherwise  of  the  part  the  title  to  which  has  failed.  Plead- 
ing in  such  case  considered  and  held  insufficient.    Id. 

Venue. 

Motion  to  dissolve  injunction.    See  Injunction,  1. 
Presenting  objections  to.    See  Plea  of  Privilege,  1-4. 

1.  An  action  to  recover  land  situated  wholly  in  the  county  of  defendant's 

residence  should  be  brought  in  that  county,  though  claimed  by  plaintiff 
as  part  of  a  larger  survey  situated  partly  in  another  county,  in  which 
suit  was  brought.     Stevens  v.  Polk  County,  153. 

2.  Mere  reiterations  of  fraud  can  not  alter  the  real  nature  of  the  suit  as 

shown  by  the  facts  alleged,  nor  defeat  a  plea  of  privilege,  otherwise 
well  taken,  to  be  sued  in  the  county  of  defendant's  residence.  Oakes 
<&  Witt  v.  Thompson,  364. 

3.  Defendants  sued,  not  in  the  county  of  their  residence,  but  in  that  of 

their  creditor  who  had  assigned  his  claim  to  plaintiffs  with  guaranty 
and  was  joined  as  defendant,  could  not  prove  that  the  assignment  was 
fictitious  and  fraudulently  made  for  the  purpose  of  conferring  jurisdic- 
n  tion  upon  that  court  without  alleging  such  facts  in  their  plea  of  privi- 
lege to  be  sued  in  their  own  county.     Pearce  v.  Wallis,  315. 

4.  On  the  issue  of  collusive  assignment  of  a  claim  in  fraud  of  the  debtor's 

right  to  be  sued  in  his  own  county,  it  was  error  for  the  charge  to  treat 
the  absence  of  consideration  for  the  transfer  as  conclusive  that  same 
was  in  fraud  of  defendant's  rights.    Id. 

5.  The  venue  statute  of  1901   (Gen.  Laws,  1901,  p.  31)  requires  suit  against 

railroad  companies  to  be  brought  either  in  the  county  in  which  the 
injury  occurred  or  in*  the  county  in  which  plaintiff  resided  "at  the 
time  of  the  injury."  A  charge,  therefore,  which  submitted  a  plea  of 
privilege  in  such  case  upon  the  issue  of  plaintiff's  residence  at  the 
time  the  "petition  was  filed  with  the  clerk,'*  was  error.  Gulf,  C.  d  8. 
F.  Ry.  Co.  v.  Ward,  210. 

6.  Where,  in  a  suit  against  a  railroad  company  for  damages,  it  appeared 

from  the  uncontroverted  evidence  that  the  plaintiff  was  an  unmarried 
man;   that  he  was  born  and  raised  in  the  county  in  which  the  suit 
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was  brought;  that  his  mother  lived  there;  that  he  always  claimed 
that  county  as  his  home;  that,  although  he  had  been  away  from  the 
county  most  of  the  time  for  the  preceding  four  years,  he  paid  his 
poll  tax  and  voted  there;  and  always  returned  there  and  stayed  with 
his  mother  when  not  at  work  in  some  other  county,  it  was  sufficient 
to  establish  said  county  as  the  county  of  plaintiff's  residence,  as  that 
word  is  used  in  the  venue  statute,  and  the  trial  court  might  have  so 
instructed  the  jury.    Id. 

Verdict. 

Power  of  court  over.     See  Judgment,  4* 

1.  Where  the  insured  in  a  policy  of  fire  insurance  began  a  suit  against  the 

insurance  company,  and  afterwards  the  insured's  trustee  in  bankruptcy 
intervened  and  joined  in  the  prosecution  of  the  suit,  the  following  ver- 
dict,— "We  the  jury  find  for  the  plaintiff  and  assess  his  damages  at 
$1,600,"  was  sufficient  to  support  a  judgment  to  the  effect  that  both 
the  insured  and  the  trustee  recover  of  the  defendant  the  sum  named 
in  the  verdict.     Hartford  F.  Ins.  Co.  v.  Becton,  578. 

2.  When  a  case  is  tried  by  a  jury  their  verdict  must  be  accepted  in  its 

entirety  or  set  aside  in  its  entirety.  The  court  can  not  adopt  the  ver- 
dict upon  some  of  the  issues  of  fact,  and  determine  other  issues  itself. 
Cobb  v.  Works,  546. 

Verification. 

Of  petition  for  removal.     See  Affidavit,  1;  Removal  of  Causes,  1. 
Showing  value  of  property.    See  Sequestration,  1. 

Waiver. 

Of  warranty  against  incumbrance.     See  Insurance,  Fire,  2. 
Of  forfeiture.     See  Insurance,  Fire,  4-6, 
Of  objections  by  agreed  case.     See  Practice  on  Appeal,  10. 
Of  right  of  removal.     See  Removal  of  Causes,  2. 

Warranty. 

Against  incumbrance.     See  Insurance,  Fire,  1,  2. 

Water  Course. 

Obstruction  of.    See  Nuisance,  1,  2. 

Water  Company. 

Furnishing  water  beyond  city  limits.    JSee  Cities,  3-6. 

Wife's  Separate  Property. 

Agent  for  sale  of.     See  Married  Woman,  1,  2. 

1.  While  the  burden  of  proof  is  upon  a  wife  who  claims  certain  property  in 

the  possession  of  her  husband  as  her  separate  property,  to  prove  the 
fact,  the  burden  is  discharged  by  the  introduction  in  evidence  of  a 
promissory  note  from  her  husband  to  her  and  a  subsequent  bill  of 
sale  of  the  property  from  her  husband  to  her  in  satisfaction  of  the 
debt  evidenced  by  the  note.     Broussard  v.  Lavoson,  415. 

2.  The  fact  that  a  husband  remains  in  possession  and  control  of  property 

which  he  has  conveyed  to  his  wife  in  satisfaction  of  a  just  debt  to 
her,  is  no  evidence  that  the  conveyance  was  fraudulent.    Id. 

Wills. 

As  proof  of  title.  See  Evidence,  2. 
Execution  of  power  by.  See  Trusts,  1. 
1.  A  will  providing  that  the  County  Court  assume  no  control  over  the  estate 
save  to  admit  the  instrument  to  probate  and  record  inventory,  the 
executors  being  relieved  from  giving  bond  and  authorized  to  convey 
land,  constituted  them  independent  executors,  authorized  to  sell  with- 
out bond  or  order  of  the  probate  court.     Dean  v.  Furrh,  495. 
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Writ  of  Error. 

Concurrent  remedy.    See  BtM  o/  Review,  1. 
Adequate  remedy.     See  Certified  Question,  1. 

Written  Instrument. 

Varying  by  parol  evidence.    See  Contract,  7,  10, 
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